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Talking Points*
Consensus in the WTO: Trojan horse for disenfranchisement?
· Has been a useful construct that allows some to say that it gives countries the effective right to veto any decision that they do not agree with. On the other hand, the WTO’s current passive consensus rule can also serve as a means for disenfranchising those countries that, because of resource constraints, may not have been able to keep up with the discussions and therefore feel that they are not in a position to join consensus.  

· needs to be shifted to active from passive (from silence means yes to silence means no) ( will this require legal changes ? ( DMD as precedent
· current consensus assumes ability to actively participate, which assumption is often negated by actual capacity constraints among developing countries ( shift to active consensus may be slower but may provide greater legitimacy and clarity with respect to the outcomes that will be binding on members
Informal processes currently being used 

· should involve all parties as much as possible, or with representatives of as many groupings as possible (if through representatives, it should be clear – as it is now – that representatives do not bind their groups in informals)

· should be second preference to the use of formal processes in accordance with Rules of Procedure 

· should not evolve into executive board type body

Limited-participation bodies (e.g. negotiating group or standing committee or executive board)
· creation of a standing committee (if limited participation) will only serve to institutionalize existing exclusionary and non-participatory mechanisms ( decisions made will, de facto, create conditions that will make it more difficult for countries not party to the process to reject consensus
· will continue to marginalize large numbers of developing countries and negate their right to participate fully in decision-making

Increasing use of coalitions and group-based negotiations involving developing countries

· is a good development and are helping developing countries negotiate better and more forcefully and proactively (whether in formal or informal sessions)

What needs to be done

· procedural

· shift from passive to active consensus ( precedent of the DMD where “explicit” consensus was required for launch of negotiations on Singapore issues 
· since informal processes will continue to play a role in WTO decision-making, participation should be as inclusive as possible, with groups to be represented at the table

· negotiations should be done in formal meetings as much as possible, so as to allow those not present to refer to the records of the meetings ( this could have a long term impact on WTO jurisprudence because it creates a record of negotiating history that the WTO AB and panels could refer to in deciding cases; it also allows members to trace the genesis of a particular discussion so as to be able to more effectively participate in the future

· processes must be formal, transparent, and participatory so as to make accountability easier

· international cooperation

· more technical cooperation and assistance, based on country needs and priorities, should be provided to developing countries to enhance their ability to negotiate directly
· structural

· the Ministerial Conference and the General Council are the sole treaty-mandated bodies to deal with institutional structural issues. Suggestions dealing with structural reform in the WTO should be dealt with directly by these bodies in a formal and open process rather than through other means, rather than create new bodies that would stretch further the ability of developing countries to participate in the WTO’s work 

· WTO institutional reform must be bottom-up rather than top-down
* These talking points are personal to the speaker and do not necessarily reflect the official views of the South Centre or its Member States.
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