FOREWORD

BY THE WTO DIRECTOR-GENERAL

Promoting, openness, fairness and predictability in international trade for the benefit of
humanity...

We all now know that no nation alone can ensure clean air, an efficient tax system or face the great challenges of our age
without the cooperation of others. That's why we created international institutions and agreements such as the United
Nations, the World Bank, the International Labour Organization, the Antarctic Agreement and the World Trade Organiza-
tion.

As the nation state is responsible for negotiating and ratifying these agreements, there is an urgent need for governments
to ensure there is accountability and ownership of these institutions by governments. This is a complex challenge.

The WTO is a government-to-government organization. We don't tell governments what to do. They tell us. We operate by
consensus, thus every member government has veto power. Our agreements are negotiated by ambassadors or ministers
who represent their governments and who, in turn, are responsible for advancing their government's agenda. That's why it
is important for parliamentarians and legislators to know about the institutions they own and fund. It is important for them
to also know that they have access to an invaluable resource at the WTO Secretariat to help them pass the right rules for
their country and for their people.

To me one of the measurements of an ordered society is how we manage differences. Is it by the rule of law or by force?
Ours is an imperfect rules based system in need of constant attention. There is growing controversy about the benefits of
‘globalization’. It is a vast subject and the focus of a growing debate amongst governments, elected officials and their con-
stituents. In this debate, the role of trade is both praised and criticized. It is defended as the best way forward by govern-
ments which see it as a way of achieving greater economic prosperity for their citizens, and yet shunned by the same when
the competitive forces of trade hit too close to home and when citizens blame trade for the rapid change in their environ-

ment.

It is fine to debate the benefits of trade. But one must not forget the international instruments and rules already in place to
control what some call rampant economic expansion at the expense of the weakest and to ensure that trade produces ben-
efits for large and small countries alike.

Governments created the WTQO's Agreements for a reason. This guide explains why they did so. It also provides explanations
about the important role individual governments play in the WTO and just how much freedom they have to protect their
people, their morals, their food and their environment and still benefit from trade. All institutions are imperfect and each
can be improved. History and progress is about constant analysis, examination and improvement. We welcome scrutiny and
the benefits it brings. | hope you find this short guide useful.

Mike Moore
Geneva, Switzerland
May 2001
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WHY
HAVE A WORLD TRADE ORGANIZATION?

Trade is central to human health, prosperity and social welfare. Many
of the goods we buy, the services we use and the foods we eat depend
on foreign trade. Examples of trade in daily life are so abundant they
sometimes go unnoticed: people drive to work in a car made in Japan
which runs on fuel imported from the Middle East. Others ride bicycles
made in China with tyres from Malaysia. A computer might have come
from Korea and may run on software from the United States and a
morning cup of coffee was most likely imported from Kenya, Colom
bia, Tanzania or Ecuador.

Trade enriches our lives through greater choice and opens our minds
to new ideas and cultures. It binds people together in a dynamic and
complex network of mutually beneficial commercial relations. It is a
key engine of economic growth. The prosperity trade brings gives peo-
ple the opportunity to buy the things they value most: an education,
access to health care, proper housing and food for their families. It is
the job of the World Trade Organization to establish the rules and pre-
serve and nurture this web of commercial activity.

But trade is not entirely a natural phenomenon, it depends on politi-
cal will. Compare, for example, the starkly different policy responses to
two of the most major economic and financial disasters of this centu-
ry. When crisis set in during the 1930's, the knee-jerk reaction was
economic nationalism. As one country raised its tariff barriers, so too
did others in retaliation. Trade plummeted, unemployment became
entrenched, cooperation between nations broke down and guns, sol

Trade is central to human health, prosperity and social
welfare.

Exports of manufictured
goods by Bangladesh grew at
the rate of 10.9% between
1990 and 1998, almost two
times faster than the world
average of 5.8%. During the
same peviod, the country's
GDP per capita grew at
2.8% per annum.

Source: WTO Annual
Report 2000.

EEETETEETERRSS. _ ___ _____
As averagge tariffs of GATT

and WTO member countries
were veduced from 43% in
the late 19405 to under 5%
today, there bas been a 15-
Jfold vise in world trade, vep-
resenting the bigyest boost to
economic welfve in the his-
tory of the world.

In 1999, developing-
country merchandise exports
rose by 9%, increasing their
shave in world exports to
27.5%. The shave of develop-
ing countries in world
exports of manufactures
reached nearly 25%, a
marked increase since 1990
when it stood at 17%.
Source: WTO Annual
Report 2000.



Cutting barriers to trade in
agriculture, manufacturing
and services by a thivd would
boost the world economy by
an estimated $613 billion,
according to a new study by
Robert Stern of the Univer-
sity of Michigan. That is
equivalent to adding an
economy the size of Canada

to the wovld economy.

The most dynamic exporters
of automotive products in
1999 were not the large tra -
ditional producers, but
rather more vecent suppliers
like Mexico, the Republic of
Korea, the Czech Republic,
Hungary and Poland. These
countries expanded their
exports by double-digit vates
not only in 1999, but also
throughout the 1990-99
period.

Source: WTO Annual
Report 2000.

The rewards of openness in developing economies are higher
rates of growth
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diers and tanks took over. The human and economic costs were cata-
strophic. In stark contrast, when the Asian economies experienced a
financial crisis in the late 1990s, markets were kept open and sensible
but tough economic policy decisions were taken. This helped contain
the crisis and it allowed the Asian nations to export their way out of
difficulty. Within a relatively short period of time, these countries were
on the road to recovery and fears of worldwide recession were proven
unfounded.

Restoring international economic growth and stability through the
promotion of trade was crucial to securing a lasting peace after World
War II. It was this vision that led to the creation of the multilateral trad-
ing system in 1948. At first this was a provisional agreement between
23 countries called the General Agreement on Tariffs and Trade (the
GATT). In 1995, the GATT became the WTO, a fully-fledged interna-
tional organization with stronger and broader authority. Its member-
ship includes 140 member countries today, each at its own level of
economic development and with its own set of economic priorities.
Another 30 or so countries—from the Russian Federation, Saudi Ara-
bia and China to Ukraine, Viet Nam and Yemen—are in the process of
negotiating their accession to the WTO. Even though the trading sys-
tem and its membership have changed so much over the years, the
underlying goals of the multilateral trading system have remained
unchanged to promote openness, fairness and predictability in inter-
national trade for the benefit of humanity.



Openness, fairness and predictability ... the
WTO's core functions

Trade, when it is allowed to flow freely, generates economic growth.
It encourages specialization which leads to greater gains in productiv-
ity and efficiency. It means countries can concentrate their resources
on producing the goods they make best and importing goods which
are more efficiently produced elsewhere. A more open world trading
system means all countries benefit from access to the 6 billion cus-
tomers in the global marketplace.

Trade can help bring technology and materials needed to create
exports and offers consumers a wider range of personal choice in
everything from oranges, to cars, to medication and clothes. It
encourages competitive pricing and stimulates technological
advances. This is why one of the main thrusts of the multilateral trad-
ing system is to encourage the removal of barriers to trade. This has
taken place through what have become known as "rounds of nego-
tiations" in which participating countries give better access to their
markets in return for better access to the markets of other countries.
There have been eight trade rounds since the GATT was created in
1948. These initially concentrated on lowering customs tariffs on
goods at the border, but have since expanded in scope to address a
broader range of measures.

Asian economies rebound after financial crisis
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No WTO member govern-
ment disputes the benefits of
freer trade, that is clear. The
efforts of 30 governments to
Join the WTO from China
to Vanuatu are a suve sig-
nal. So too is the fact that
self-veliant' development
policies or centvally planned
‘command' economies have
been tried, foiled and aban-
doned. Only those markets
which are more open have
produced significant and sus-

tained economic growtlh and

prosperity.

I _
"By initiating the procedure

of accession to the WTO, the
Federal Republic of
Yugoslavia wishes to point
out and stress the importance
it attaches to membership in
the WTO, especinlly having
in mind the role of the
WTO in the world economy
and its contvibution to the
promotion of international
trade as the main pillar of
world development."

Dy. Zovan Sami, Federal
Minister of Transportation,
Federal Republic of
Yugoslavia, Feb. 2001.



When the WTO members
take decisions, it has to be
without dissent. Consensus
reigns and voting, although
provided for, has never been

invoked.

A recent study by Jeffirey
Sachs and Andrew Warner

of Harvard University found
that developing countries
with open economies grew by
4.5% a year in the 1970s
and 1980s—while those with
closed economies grew by
0.7% o year. At that rate,
open economues double in size
every 16 years, while closed

ones must wait o hundred.

MEN is a simple but very
effective principle; it elimi-
nates diffevences in economic
and political weight between
nations and dispenses with
Sfavouritism. It provides a
self-perpetuating dynamism
to the process of trade liberal-
ization. In effect, it means
that whenever two trading
partners get together to open
up trade between themselves,
all WTO members benefit.

Open economies grow faster: 18 rapidly opening developing;
countries
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Source: Dollar and Kray, Trade, Growth and Poverty (forthcoming).

During the Uruguay Round (1986-1994), agriculture and textiles were
brought into the multilateral trading system and GATT provisions
which discriminated against the interests of agriculture-exporting
countries were reformed. Participating countries also agreed to phase
out quantitative limits on trade in textiles during a 10 year period. The
scope of the WTQO's rules was widened to include trade in services,
one of the fastest growing and dynamic sectors in the international
economy, and trade-related aspects of intellectual property rights
(TRIPS). These sectors are now subject to trade liberalization and dis-
pute settlement in the WTO.

Committed to fair and non-discriminatoey trad

The WTO treats all countries alike, be they rich or poor, big or small,
strong or weak. The WTO is a system based on rules not power. The
rules apply to everyone, even the most powerful economies in the
world. Many WTO rules are specifically designed to ensure that fair



trade conditions prevail between trading partners. Central among
these are obligations to ensure that trade is non-discriminatory the so-
called "most-favoured nation" and "national treatment” rules. The
most-favoured nation (MFN) obligation prevents WTO members from
discriminating between foreign goods or treating products from one
WTO member country better than those from another. For example, if
the European Union decides to lower its customs tariff on imports of
cocoa from Ghana from 10% to 5%, it must immediately extend this
5% customs tariff on cocoa to all other WTO members which might
wish to export cocoa to the EU.

The national treatment obligation prevents governments from treating
foreign and domestically produced products differently.! This, for
example, means that if Venezuela exports the same kind of gasoline
into Norway as Norway produces itself, Norway may impose the same
high (but not higher) standards on gasoline from Venezuela as it
imposes on gasoline of domestic origin.

But there are other obligations designed to ensure that countries are
not given unfair advantages over their trading partners. These include
rules on dumping and subsidies which can make exports artificially
competitive. The issues are complex, and the rules try to establish what
is fair or unfair, and how governments can respond, in particular by
taking action to compensate for damage caused by unfair trade.

1 The national treatment obligation does not prevent countries from imposing tariffs
(on an MFN basis and not higher than maximum levels bound in tariff schedules) and applies
only after goods have been cleared in customs. However, it is treated slightly differently under
other different WTO agreements. For example, under the General Agreement on Trade in Ser-
vices (GATS), it is not unconditional and exceptions to the national treatment principle can be
written into country schedules. Special and differential treatment for developing countries in
the form of tariff preferences is also allowed as are preferences extended to countries which
are part of regional trade agreements.

1t is clear from all the evi-
dence that the biggest visk
for the poorest developing
countries does not come from
the potentinl losses that glob-
alization or market opening
may pose: the biggest visk is
that they may be excluded
firom the opportunities for
growth by continuing barri-
ers to their exports or the
maintenance of protected

domestic markets.

In a group of 18 developing
countries that became much
move open to trade after
1980, as measured by rising
shaves of exports and imports
in GDP, the average growth
rate accelerated. This group
includes most of the world's
poor people—amonyy the 18
countries ave Bangladesh,
China, India, Ghana,
Nepal, Uganda and Viet
Nam.

EETTTSRERRS. _ ________
A wide vange of policies and

civcumstances contvibuted to
the better performance of the
18 countries, but the associo-
tion between their increased
openness and their faster
growth is striking, and is
confivmed by detailed statis-
tical analysis.

David Dollar and Aart
Kraay: Growth is Good for
the Poor,

World Bank (forthcoming).



Settlement, of course, is the
key principle heve. Duving
the period 1995-1999, for
example, 77 disputes were

vesolved of which 41 were
solved without going to adju-
dication. Without this sys-
tem, it would be virtually
impossible to maintain the
delicate balance of interna-
tional vights and obligations.
Disputes could dvayy on mauch
longer and have a destabiliz-
ing effect on international
trade, which, in turn, could
poison international velations

in geneval.

Making trade rules predictable and enforceable:
the dispute settlement system of the world
trading system

The WTO brings stability and predictability to international trade
because its rules are legally binding. So too are the schedules of mar-
ket-access commitments in goods and services that each WTO mem
ber negotiates. These set clear ceilings on levels of protection. This
encourages trade because it allows exporters to develop and grow
their businesses. They have full knowledge of the terms of access and
can act and invest with confidence knowing that markets which are
opened will remain open.

Countries involved in WTO disputes since 1995
February 2001

Disputes

involving as complainant as respondent
United States 69 52

EU 54 31

Japan 8 12
Developing countries 66 82

The Understanding on Dispute Settlement says the purpose of the dis-

pute settlement system is: "..to preserve the rights and obligations of
Members under the covered agree-ments, and to clarify the existing pro-
visions of those agreements in accordance with customary rules of inter-
pretation of public international law. "

(Article 3.2)

The vast majority of international trade goes on smoothly and without
dispute. There are, however, rare occasions when members consider
that one or more countries have broken their WTO commitments and
that this has negatively affected their national industries. It is then that
members have the option of using the WTQO's dispute settlement sys-
tem.

Dispute settlement procedures play a central and invaluable role in
ensuring that trade conflicts are settled fairly, in accordance with the
rule of law and on a timely basis.

Once a dispute is notified to the WTO an established timetable of
‘automatic’ steps is set in train. The immediate priority is for disputes



to be settled through consultations. If not, then members assembled
in the WTO Dispute Settlement Body (DSB) refer a dispute to a panel
of experts. Panelists are appointed by agreement between the parties,
and by default, by the WTQ's Director-General. A panel's recommen-
dations are automatically adopted unless there is a 'consensus
against' adoption by all WTO members who together comprise the
Dispute Settlement Body. A first instance panel report may be
appealed, but the decision by the second instance Appellate Body is
final.

The long-term outcome of the dispute settlement process must be
complete restoration of full compliance with WTO rules. However, if a
country fails to implement a WTO ruling there are two temporary
measures which can be taken. Either the offending member can offer
‘compensation’ for the harm done to the trade interests of another
member or the DSB can authorize a level of retaliatory sanctions. But
this rarely happens. The vast majority of the more than 220 disputes
brought to the WTO so far are settled without fanfare or public con-
tention. Since a main aim of WTO dispute settlement is to contain uni-
lateral imposition of trade sanctions, unilateral retaliation by powerful
trading entities is subject to multilateral WTO control.

No one can claim that the WTQ's dispute settlement system compen-
sates for an unequal distribution of economic power in the world, but
it must be emphasized that this system gives small countries a fair
chance they otherwise would not have to defend their rights. By Feb-
ruary 2001, developing countries as a group initiated 66 of the 224
disputes. India, Brazil, Mexico and Thailand were the most active. The
United States and the European Union have used the system the
most, 69 and 54 times respectively, and are also the most frequently
challenged by other governments as not being in compliance with the
WTO's rules.

WTO agreements cited in disputes since 1995

SPS/TBT Agriculture Textiles TRIMS TRIPS GATS
28 29 15 16 24 11




Between 1994 and 1998,
1.3 million new jobs support-
ed by exports of goods and
services weve created in the
United States. Over the
same period, total US em-
ployment increased by 11.7
miillion jobs, and the unem-
ployment vate declined from
6.1% to 4.5%. Jobs support-
ed by goods exports pay 13 to
16% above the average
wage.

Source: "America and the
WTO'", United States Trade
Representative.

“Total annual gains to New
Zealand from the Urnguay
Round were estimated at
$370 million in 2000.
Source: "Towards Free
Trade"Ministry of Foveign
Affoirs and Trade,(New
Zealand, June 1998).

In East Asin, the poverty
rate was almost halved
between 1990 and 1998: the
langest and most vapid
reduction in poverty in histo-
7y. Though much of the
reduction in poverty occurved
in China, most countvies in
the region shaved in the steep
fodl. Poverty vose in 1998 in
those East Asian countries
hit by financial crisis, but by
less than initially feaved. A
very strong vebound in
growth in 1999 and 2000
sugyests that the vegion's
prosperity will be quickly
reestablished. Per capita
GDP for East Asian coun-
tries in 2000 exceeded the
precrisis level.

Isn’t the high level of WTO disputes worrying?

Not really. The higher rate of notification of disputes can be interpret-
ed in several different ways. For example:

e as an expression of greater confidence of member governments in
the efficacy of the new dispute settlement system. In fact, the dispute
settlement system is more predictable, more certain and faster than
the former GATT disputes system;

e as a reflection of the wider range of WTO rules and their greater
specificity. There is now a much wider range of issues covered by WTO
Agreements—including Services and Trade Related Intellectual Prop-
erty—all of which are governed by the same dispute mechanism;

e as a result of the larger number of WTO member countries, increas-
ing levels of trade and the greater importance of trade in the
economies of member countries;

It is true, however, that smaller and poorer countries have capacity
constraints. They often do not have the resources to take their trade
disputes to the WTO. That is why the WTO has actively endorsed the
creation of the Geneva-based Advisory Centre on WTO Law, an inde-
pendent centre which provides developing countries with legal coun-
sel at reduced costs.

Trade and jobs and poverty reduction

Trade can be a powerful force for creating jobs and reducing poverty.
But liberalization does not always impact favourably on everyone in
the labour market. Just as new export opportunities create new jobs
in some areas, pressure from foreign competition can sometimes
result in jobs being lost in previously protected sectors. One of the
most difficult challenges facing legislators, governments and policy-
makers is to ensure their citizens cope with readjustments in the
labour market and acquire the necessary new skills. These pressures,
however, do not just come from greater competition but also from
factors such as technological change.

The temptation to resist change is high—particularly as the voices
clamouring for protection tend to shout louder and are more emo-
tionally charged than those supportive of trade liberalization. But
change is not only inevitable, it is the key to economic growth.



The way in which markets are opened, especially the speed and
sequence of market liberalizing steps, can make a big difference to
these adjustment pressures.

Economic studies consistently show that market liberalization is asso-
ciated with higher growth 2 and that growth contributes to the alle-
viation of poverty.

Does global trade benefit everyone?

National income growth is the key to a permanent reduction in the
level of poverty. But experience confirms that the most likely outcome
is that national growth will have a positive effect on the incomes of
the poorest parts of a population; possibly because it is generally eas-
ier for the government to increase its poverty alleviation efforts if
incomes are higher or growing.3

2 MF Issues Brief: Globalization, Threat or Opportunity. Available at
http://www.imf.org/external/np/exr/ib/2000/041200.htm.

3 Winters, L A ibid.

ESTTSTESTESRE.
A recent World Bank study

of yrowth in 80 countries
over 40 years shows that, on
average, growth in the
income of the poor—the poor-
est fifth of the population—
rises about one-for-one with
the growth rate of overall per
capita income in a develop-
iny country. This has been
demonstrated by the trade-
oviented policies that helped
transform East Asia, which
represents over a third of
developing-country populn-
tion, from one of the world's
poorest regions 40 years ago
to the prosperous and eco-
nomically vesilient vegion it
is today.

Source: Dawid Dollar and
Aart Kyany. Growth is Good
for the Poor, World Bank.
(forthcominyg).

The Tinbergen Institute of
Rotterdam, the Netherlands,
estimates developing coun-
tries would goin $155 billion
a year from fitrther trade
lLiberalization—over three
times the $43 billion in aver-

agge amnual overseas aid.

R ———
In East Asia and the Pacific

between 1987 and 1998 the
number of people living on
less than 1USS a duy fell
from 418 million to 278 mil
lLion. This was pavalleled by a
four-fold increase in the ratio
of exports of yoods and ser-
vices to GDP.



R
The Irish economy has

notched up five straight
years of stunning economic
performance. No other
OECD Member country
has been able to match its
out-standing outcomes in a
variety of dimensions. Out-
put growth has averaged
over 9% per year on a
GDP basis in the period
1994-98, bringing GDP
per capita in purchasing
power parity terms to a
higher level than the Euro-
pean Union average. This
is a_far cry fiom the Ive-
lamd of the first half of the
1980s. The reasons for this
successfil take-off ave mul-
tiple. An open trade
regime, o genevally libeval,
conducive and transparent
regulatory framework, and
competitive lnbour costs
were amony the factors
which transformed Ireland
into one of the premier host
countries for US foreign
divect investment in Europe
in the 1990s.
Source: Adapted from
OECD Economic Survey of
Ireland, May 1999.

Despite the clear plausibility of such a link, open trade alone has not
yet been unambiguously and universally linked to subsequent eco-
nomic growth. It has certainly not, however, been identified as a hin-
drance. Trade liberalization has a positive role as part of a package of
measures promoting greater use of the market, more stable and less
arbitrary policy intervention, stronger competition and macro econom
ic stability. Taken as a whole, trade liberalization is a major contributo-
ry factor in economic development. 4

Conversely, when countries close themselves off to global markets,
poverty becomes intractable. Inward looking policies in Africa and
Latin America depressed growth and squandered opportunities to
reduce poverty in the 1970s and 1980s. The centrally planned
economies of Eastern Europe and North Asia also performed poorly in
part because they were relatively closed.

4 Winters, L Alan (2000) "Trade, Income Disparity and Poverty" WTO Special Study
No.5. This study is available from the WTO web site at
http://www.wto.org/english/news_e/pres00_e/pov3_e.pdf



GOVERNMENTS
ACTING TOGETHER CONSTITUTE THE WTO

The organization is only as strong as the will of its
members to abide by the rules

Member governments agree to be “bound” by WTO Agreements
because they see it to be in their own self interest to do so. The suc-
cess of the WTO depends largely on the willingness of its member gov-
ernments to abide by its rules and rulings. A pre-condition for this will-
ingness to be “bound” is the negotiation of agreements which are suf-
ficiently clear in their rules and scope, and whose disciplines are work-
able and mutually accepted.

Do governments loose sovereignty when they
join the WTO ?

“Sovereignty” is a word that connotes different things to different
people. It conjures up a wide spectrum of ideas of national pride and
independence. In the WTO, sovereignty is understood in several ways.
All WTO member governments are “sovereigns” over their “customs
territory”. By joining the WTO, member governments undertake to
make laws that comply with WTO Agreements and to change laws
that do not.

Compliance with WTO Agreements does not in any way reduce the
right of a government to make laws for its own territories. Most WTO
Agreements make no attempt to guide governments on the content
of their laws: they concern only the ‘external’ effects of the laws or
regulations. There are some WTO accords, however, such as the
Agreement on Trade-Related Aspects of Intellectual Property Rights,
the Sanitary and Phytosanitary Agreement and the Agreement on
Technical Barriers to Trade, which encourage the harmonization of
policies in specific technical areas. But even here, there are exceptions
available. Ultimately, WTO Agreements are the result of the exercise of
sovereign trade powers by WTO member governments.

Compliance with WTO Agreements does not in any
way reduce the right of a government to make laws
for its own territories.

All WTO member govern-
ments ave treated equally.
No matter how great or
small an economy may be, a
WTO member government
enjoys exactly the same rights
under the agreements as

every other member.

The WTO is not a world
government and its members
do not wish it to be one. The
WTO cannot force compli-
ance upon unwilling govern-
ments. A dispute avises only
when a member government
clagms that another member
has failed to live up to its
WTO obligations.



"I come from a small coun-
try. I see interdependence,
and treaties and the great
global institutions as guar-
antors of our sovereignty and

safery."

"The rvealities of & more glob-
al world make it havder for
Jovernments to act indepen-
dently of each other. Global
challenges call for shaved
and cooperative solutions."
Mike Moore, April 2001

The concept of “sovereignty” should be distinguished from that of
“interdependence”. Sometimes international cooperation on a
regime of rules requires governments to make the choice to set limits
to their own behavior, with certain exceptions, in the interest of the
common good. However, this is not about losing sovereignty but
about ensuring that everyone abides by rules which have been mutu-
ally agreed. This is not peculiar to the WTO but is the norm for all mul-
tilateral rule making organizations. Without such a willingness to set
commonly agreed limits on unilateral action, the international system
would not be able to function effectively.

Does the WTO interfere with domestic policy
objectives ?

The WTO does not make rules about the domestic policy objectives of
governments. But it does make rules about the way in which these
objectives are achieved. That sometimes limits the sort of things gov-
ernments can do in domestic policies. But whatever measures a gov-
ernment might choose, one thing is certain: national policies should
not discriminate between nationals and foreigners or between for-
eigners of different origin.

The WTO is only concerned with international trade but some WTO
Agreements—Ilike the GATT Agreements that preceded the WTO—
have rules about the national regulations of member governments.
But such rules are agreed first by all members and then adopted and
implemented at the national level.

Why are trade rules required for member governments’ regulations?
Part of the reason lies in the emergence of non-tariff barriers as a form
of disguised protectionism. Some examples of such non-tariff barriers
could include domestic regulations on the sale of goods, labelling,
pricing, storage and value-added taxation, etc. Member countries
negotiate commitments to ensure the transactions which take place
at the border are as fair and as open as possible. It would be pointless
if the benefits of these commitments were nullified by transactions
which re-introduce the protection or discrimination which WTO rules
seek to eliminate.



What flexibility is there in the WTO Agreements?

Drawing the line between domestic policy objectives and non-tariff
barriers can be difficult. That's why the WTO Agreements are flexible
enough to permit member countries to pursue policy objectives other
than trade. Reference is always made to international standards when-
ever appropriate. Also, regulations are covered in WTO rules only to
the extent that they apply to traded goods and services.

WTO Agreements take into account different levels of
development and different trade and economic policies

1) by the inclusion of longer time-frames for implementation of
the rules by developing countries or by allowing developing
countries to make lower liberalization commitments, as provid-
ed for in the Agreement on Agriculture;

2) by the provision of some lower thresholds of compliance by
developing countries—particularly the least developed coun-
tries; and

3) by allowing members time-limited ‘waivers’ of specified
obligations for particular purposes. A number of developed
countries (US, Canada, EU) have granted trade concessions to
developing and least-developed countries on a unilateral basis
and have been granted limited ‘waivers’ to enable them to
maintain these agreements. Other waivers relate to technical
deficiencies in the tariff schedules of some member countries.

Governments, their citizens and the WTO

Some say governments only represent the interests of the leaders, or of
the “executive” arm of government, or of the elite members of a soci-
ety or big business. Governments, so this argument goes, do not real-
ly represent the interests of citizens. But this is more about the rela-
tionship between governments and citizens than about the relationship
between the WTO and citizens. Some advance arguments that the
WTO is “not democratic” because it “overrules” legislation passed by
democratically elected governments. But this is a misunderstanding.
The WTO does not “overrule” national laws, because it has no consti-
tutional powers to do so in any country. The WTO rules, which every
member government has agreed in advance, deal with the trade

ESTTETETERT. _ __
If the clagm that "govern-

ments do not represent the
interests of citizens" weve
true, then it is something
that citizens need to corvect
at home. It is not something
that an inter-governmentol
body like WTO can deal
with. Some form of parlia-
mentary assembly vepresents
citizens under most constitu-
tions. That is where citizens
need to exercise their democ-

ratic vights.
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A "democratic deficit" in the
WTO? What exactly is
understood by "democracy" in
the context of the WTO?
Some say the WTO is "not
democratic" because citizens
do not participate divectly in
the work of the WTO. But
does this mean the WTO is
"not democratic"? After all,
the WTO is a treaty amony
governments and, like other
treaties, does not divectly
include citizens. Only gov-
ernments can negotinte
trade rules for countries.
Citizens ave expected to be
represented at the WITO
through their governments.

.
Over 90% of all WTO doc-

uments ave now availnble
from the WTO website. In
addition, a monthly list of
NGO position papers
received by the Secretarint is
compiled and circulated for
the information of WTO
member governments. Since
April 2000 o monthly elec-
tronic news bulletin—with
more than 1,300 sub-
scribers—has been available
to NGOs, facilitating access
to publicly available WTO

information.

effects of laws. These decisions are made by consensus, approved by
each government and ratified by their respective national parliaments.
Parliaments, therefore, have a responsibility to ensure that the legisla-
tion they pass or have passed is in conformity with the treaties they
approve. WTO member governments are, after all, duty bound to
observe their obligations under the WTO Agreement.

And what about a “democratic deficit” in decision-making amongst
WTO member governments? The argument that small and poor
developing countries are disenfranchised from the decision-making
process of the organization is unfounded. All WTO member govern-
ments have exactly the same rights under the agreements. All deci-
sions in the WTO are taken by consensus (although voting is legally
possible under the WTO treaties) and every member government can
potentially veto decisions it does not agree with. This means the least
powerful members of the organization can have strong leverage pow
ers. After the Seattle Ministerial Conference, all developing countries,
especially the least-developed, unanimously agreed the consensus
principle was the best way of safeguarding their interests. Also, if this
charge were true, why are there so many small developing countries,
from Bhutan to Viet Nam, actively seeking accession to the WTO?

Of course, not all member governments participate in the WTO as
effectively as they would like. Some governments, especially from
least-developed countries, need assistance to increase their capacity
to participate in the WTO. For instance, there is a group of least-devel-
oped countries which cannot afford to maintain offices in Geneva.
The WTO Secretariat makes extensive efforts to keep these govern-
ments informed about WTO activities. And twice a year representa-
tives of governments with no offices in Geneva are invited to the WTO
for a week of detailed briefings. However, without additional financial
resources, the WTO Secretariat’s ability to assist is limited.

The WTO and NGOs

WTO members have often discussed the possible role of NGOs in
WTO meetings. Several submissions by WTO member governments
address this issue and WTO members have explained often that gov-



ernments are the ones which represent the interests of all their respec-
tive citizens. But that does not mean there is no contact between the
WTO’s members and representatives of NGOs. The WTO Secretariat,
within the mandate given by the member governments, has taken sev-
eral steps to enhance the dialogue and flow of information to NGOs.>
The WTO Secretariat organizes symposia for NGOs, provides regular
briefings and has a special NGO section on its website with specific
information for NGOs. Since the WTO was established, NGOs have
attended all WTO Ministerial Conferences.

Throughout the Seattle Ministerial Conference more than 160 meet-
ings (workshops, seminars, private meetings) took place in the NGO
centre. As in the case of previous Ministerial Conferences, NGOs were
briefed on a daily basis by the WTO Secretariat on the progress of the
working sessions. Additionally, NGOs had full access to the press cen-
tre located in the official Conference venue. Regardless of the out-
come of the Seattle Ministerial Conference and the tumultuous
protests accompanying its proceeding, these features have all been
welcomed by NGOs as genuine signs of transparency.

Violent outbreaks by demonstrators at both the Geneva (May 1998)
and Seattle (November 1999) Ministerial Conferences has made it
harder for some NGOs to win the support of the WTO's member gov-
ernments to do more. WTO members are concerned that NGOs them:
selves are not directly accountable to the public. And some critics claim
that many NGOs do not publish their accounts or make their internal
documents available for public scrutiny. Although NGOs may fairly
claim to represent a point of view, even a widely held point of view, it
would be difficult to agree that NGOs represent citizens in the same
way as elected members of a parliament. Nevertheless, many WTO
member governments actively seek NGO involvement and encourage
them to follow the work of the organization. Representatives of NGOs

5 Relations with Non-Governmental Organizations (NGOs) are specified in Article V:2
of the Marrakesh Agreement and further clarified in a set of guidelines (WT/L/162) which
were adopted by the General Council in July 1996.

Many well known interna-
tional NGOs are global play-
evs with move vesources than
the WTO

The WTO budget for 2001
was 134 million Swiss Francs.
That's about $US 91 million.
By that measure, the WTO
has fewer vesources than many
well-known international
NGOs such as:

World Wildlife Fund: SFr.
470 million, $US 305 mil-

Lion.

Greenpeace International:
EUR 126 million, about $US
123 million.

Source: http:/fwww global
policy.ong/finance/tables/assess.
htm (Dec. 2000).

Growinyg intevest of NGOs in
the work of the WTO:

Ist WTO Ministerial Con-
ference in 1996 in Singa-
pore, 108 NGOs were regis-
teved.

2nd WTO Ministerial Con-
ference in 1998 in Geneva,
128 NGOs were registered.

3rd WTO Ministerial Con-
fevence in 1999 in Seattle,
686 NGOs were vegistered.



But just because the
WTO has been very effec-
tive in ensuving compli-
ance to trade rules does
not mean it should now
shift its focus towards
achieving other policy
goals. Most WTO mem-
ber governments believe
that it should not. They
agree that the WTO is
only a forum for negotint-
inyg trade rules and noth-

ing more.

will again be able to attend the next WTO Ministerial Conference, this time
in Doha, Qatar from 9 to 13 November 2001.

Nothing in the WTO's Agreements tells governments how to prepare for
negotiations or the consultations they undertake with their citizens. Member
governments have repeatedly re-affirmed that they consider themselves
responsible for dialogue with their citizens and for determining how best to
represent the interests of their countries. Member governments can and
often do have wide ranging national-level consultations on trade policy. In
some countries NGOs exert considerable pressure at the national level and
their views are often included in the trade policy positions taken up by many
WTO member governments.



TRADE VALUES
DO NOT CONFLICT WITH OTHER VALUES

If the WTO works for trade, then why not use it to
achieve other policy objectives?

Many look to the WTO to secure further progress on environmental
policy, labour standards, human rights, health, culture and social mar-
ginalization. They want the WTO to use its rules to enforce ‘core
labour standards’ or to sustain trade sanctions against environmental-
ly damaging production methods.

The WTO simply has no competence in many of the global issues
brought to its doorstep. Each global issue has to find its own best pol-
icy path. Otherwise, problems are only transferred from one forum to
another. It is not optimal to solve all non-trade issues through the
WTO.

We do not need to make the WTO the substitute for the internation-
al system. After all the UN family of agencies and programmes already
exists to fulfil exactly this role. In some cases, the UN’s agencies might
be strengthened with better enforcement mechanisms so they can act
according to their area of institutional jurisdiction. This would be far
better than using the WTO to enforce policies outside its competence.

It's not just about trade ...

Trade is not an end in itself—and neither is trade liberalization. Sever-
al important human welfare goals underpin the WTO Agreements:
improving employment opportunities and productivity, improving food
supply and food prices, ensuring better access to health education and
information services. But it is up to governments to decide how to
meet such objectives. Trade can help provide the means. Trade and
other non-economic values can be mutually complementary provided
that governments abide by the rules. For example, a government’s

The WTO simply has no competence in many of the
global issues brought to its doorstep.

"Some have sugyested using
trade vules to achieve goals
with vespect to labour, the
envivonment and human
rights. 1 believe instead that
Sfirll use should be made of
the United Nations system to
pursue such goals. To
attempt to use the multilat-
eral trading system to solve
problems in these and other
aveas would place it under
great strain, and would be
much less effective than
adopting policy solutions in
the sectors themselves"
Openinyg statement by Kofi
Anman, Secretary-General of
the United Nations to the
1998 ECOSOC meceting.

Trade does not provide a "one
size" fits all solution and
seckinygg answers to a wide
vawiety of problems is as
unrealistic and inefficient in
the international spheve as it
is in the national setting
where one government Min-
istry might be doing the work

of another.



General exceptions—such as
those in Article XX of the
GATT 1994—allow govern-
ments to do what is necessary
to achieve cevtain policy gonls
to safeguard health, the envi-

ronment and public morals.

And therve ave specific excep-
tions. The Sanitary and Phy-
tosanitary (SPS) Agreement
takes into account the need to
protect human, animal or
plant life or health.

The WTO has not made
any rulings that limit the
rights of governments to
make laws to protect their
environment or to safeguard
their citizens fiom safety or

health visks.

food and health standards can be the strictest in the world but they
should not discriminate against foreign imports by imposing higher
standards on foreign products than those applied to domestic suppli-
ers.

The globalization of markets makes the interaction between trade reg-
ulations and other health and environmental regulations very com
mon. The WTO Agreements provide governments with the appropri-
ate flexibility they need to meet their objectives.

Governments do not want to be prevented from restricting imports
that may pose unacceptable risks to health or to their environment.
But that does not mean they are willing to accept protectionism in the
name of protecting health. There is a difference between the two
stances. All member governments agree it is possible to avoid both
protectionism and policies that could cause harm to human health.

But the path between the two is very narrow. So agreements are usu-
ally very carefully worded to say how, and in what circumstances, an
exception may be used. At the same time, we should not forget that
the benefits of trade can lead to the attainment of desired non-eco-
nomic objectives.

Governments may resort to the WTQO's Sanitary and Phytosanitary
Agreement to protect human, animal or plant life and health but
should do so only if:

e there is a sound scientific reason for the restriction (if not, they may
take provisional measures while seeking additional information neces-
sary for a more objective assessment of risk);

o the government uses the minimum level of import restriction neces-
sary to achieve its goals; and

e the government does not apply the import restrictions in a way
which discriminates between the exports of other WTO member coun-
tries.

These rules are about ensuring the lowest possible level of trade
restrictions and avoiding discriminatory import regulations. Why?
Because discrimination disrupts trade, creates conflict between gov-
ernments and is costly for producers and consumers.



SOME DIFFICULT QUESTIONS

Environmental issues

There is a lot of misunderstanding of recent WTO disputes involving
government environmental or health regulations.

In fact, in its decision on the case bought by India and others against
the United States’ laws prohibiting certain imports of shrimp (the
‘shrimp-turtle’ case), the Appellate Body of the WTO explicitly ruled
that governments have every right to protect human, animal or plant
life and health and to take measures to conserve exhaustible
resources. The WTO does not have to “allow” them this right. It is a
given, ensured by Article XX.

The rulings do not attack environmental policies. The dispute arose
because the protection measures concerned treated foreign suppliers
less favourably than domestic suppliers, or discriminated among for-
eign suppliers or were more trade restrictive than necessary to achieve
the desired environmental objective. Article XX clearly states that mea-
sures taken to protect exhaustible natural resources, for example,
should not be applied arbitrarily or cause unjustifiable discrimination
between countries where the same conditions prevail. Nor should they
serve as a disquised restriction on international trade. This is clearly
contrary to the fundamentals of fair and open markets—and the rules
of the WTO.

The WTO does have rules about the trade impact of policies that pro-
tect animal, human and plant health. It also has rules about the trade
impact of product labeling. But these rules do not specify which poli-
cies governments should have; they specify only that regulations and
policies should not discriminate and that any trade measures—such as
import barriers—should be no more restrictive than necessary to
achieve credible policy objectives.

An example of an environmental issue which involved fundamental
WTO principles concerns a WTO dispute which arose because the Unit-
ed States, in an effort to improve its air quality, applied stricter rules on

Of course, most governments
which have signed an MEA
are also members of the
WTO, so it would be reason-
able for members of civil soct-
ety to expect governments
which ave members of both
Agreements, to ensuve the
provisions negotinted in each
domain do not conflict.

This distinction between deci-
sions divected at the trade
impact and decisions divected
at the policies themselves is
important. The WTO has no
rules on the impact of envi-
ronmental vequlations on
trade-unless you count the
requivement that no govern-
ment vegulations or policies
should lead to trade discrimi-
nation amonyy members.

Chariene Barshefshy, the for-
mer United States Trade
Representative, acknowledged
in October 1999 that "the
United States has not velaxed
any environmentol law or
health or safety law in order
to comply with any WTO
ruling" (several of the cases
were 'lost' by the US). She
explained that where changes
to US laws were made, this
was to vemove any discrimi-
nation in the treatment of
foreign companies and US
companies.



The WTO, like its predeces-
sor the GATT, does not per-
mit its member governments
to distinguish between prod -
wucts that have the same
chavacteristics ('like' prod -
ucts) based on differences in
the way they were produced.
Why? Because to do so would
bring the rules into conflict
with the very basis of the
gains from trade: diffevences

in comparative advantaye.

But a vecent vuling by the
Appellate Body in early 2001
concerning asbestos and
products which contain
asbestos found health visks to
be velevant in the deteymi-
nation of the likeness of prod -
ucts under the national

treatment clause.

"The WTO puts no vestric-
tions on the power to create
or enforce such laws. In fact,
its basic chavter says member
countries can take any trade
measures they like to "protect
human, animal or plant
health". All the WTO says is
that members should not use
trade as o weapon when
other issues, such as the envi-
ronment, are at stake."

The Globe and Mail,
Toronto, Canada

1 March 2001.

the chemical characteristics of imported gasoline than it did for
domestically-refined gasoline. Venezuela (and later Brazil) said this
was unfair because US gasoline did not have to meet the same stan-
dards—it violated the "national treatment” principle and could not be
justified under exceptions to normal WTO rules for health and envi-
ronmental conservation measures. The dispute panel agreed with
Venezuela and Brazil. The appeal report upheld the panel’s conclu-
sions (making some changes to the panel’s legal interpretation). The
United States agreed to amend its regulations.

Multilateral Environmental Agreements and the WTO

The WTO does cooperate with the MEAs and the relationship
between the WTO and the Multilateral Environment Agreements
(MEAs) has been remarkably smooth. The WTO includes MEA repre-
sentatives as observers in its meetings and the Secretariat has been
mandated by member governments to develop close cooperation
with them. No dispute has so far arisen as the result of a conflict
between a member’s obligations under the WTO and under an MEA.
But the potential for conflicts should not be underestimated and WTO
member governments continue to study potential implications. Also,
most MEA’s do not contain trade provisions, so it would be reasonable
to hope that the opportunity for conflict between the trade organiza-
tion and the environmental organizations would be minimal.

It seems possible, then, that trade measures that are required by MEAs
in pursuit of environmental objectives that are—by multilateral con-
sensus—'legitimate’ and not merely a disguised restriction on inter-
national trade would be found to fall within the exceptions of Article
XX. In the shrimps dispute, for example, no party questioned the
WTO-consistency of measures taken by member governments to
honor their obligations under the CITES Treaty (to protect endangered
species). The consistency of such MEAs with exceptions allowed under
Article XX is therefore not only possible, but very likely.



Risk assessment and food safety:

Complex scientific and technical issues frequently need to be taken
into account when making decisions in the areas of environment,
health and many other areas of public policy. In such cases assess-
ments are needed to identify the potential outcomes of a decision—
for example, whether to approve or not approve a class of drugs for
public use—but also of the different risks that are associated with
alternative outcomes—for example, whether the risk of harm from
unintended side effects is greater than the risk of harm from the dis-
ease.

In globalizing economies it is inevitable that there are trade impacts
from some of these policy decisions. The WTO will probably face more
and more requests for dispute resolution in matters that involve diffi-
cult decisions about scientific evidence, risk and public policy. Already,
in cases such as the EU ban on beef treated with hormones, or Aus-
tralian bans on salmon that could contain fish parasites, WTO panels
were asked to rule on whether a policy took account of sound scien-
tific evidence and appropriate assessments of risk. In the two cases
cited, the governments were found to have acted without proper sci-
entific justification.

ESTTETEERRRRS. _ ___ _____
Eco-labeling: Some have
sugyested that one way
around the ‘production
processes' problem is to have
countries use ‘eco-lnbeling' to
allow consumers to make
infovmed choices. This is
alveady the case in some
countries which label prod-
ucts containing genetically
modified organisms (GMOs).

But the labeling option is not
as straightforward in practice
as it seems: developing coun-
tries in particuloy ave strong -
ly opposed to measures that
allow rich countries to pass
national trade rules to impose
on them production stan-
dawds or processes as a condi-
tion of accessing expovt mar-
kets.

While countries have every
right to use the highest stan-
dards, developing countries
increasingly ask to be consult-
ed befove such measuves
(which can have devastating
effects on their exports) arve
passed by national parlia-

ments.



How could a conflict, if it
avises, be dealt with? Since
there has been no Panel vec-
ommendation or Dispute Set-
tiement Body decision on a
case involving such a conflict,
the WTO has not been asked
to decide on this issue. But
there is a clue. In the deci-
sions on the 'Shrimp-turtle'
case, the Appelinte Body said
the legitimate environmental
objectives of the US regula-
tion—protection of an
endangered species—wonld
Justify an exemption from
WTO obligations under
Article XX of GATT (the
'General exceptions' clﬂmﬁ)l .
The Appellate Body made it
as clear as possible that a
member is firee to frame its
own envivonmental lows or to
act in accordance with pluri-
lateral or multilateral agree-
ments in pursuit of legiti-
mate' envivonmental objec-
tives. If a member's laws are
not unjustifiably discvimina-
tory or a disquised vestviction
on international trade, then
leows that arve necessary to
achieve these environmental
objectives ave likely to be cov-
eved by the General Excep-
tions of Article XX.

I The US lost the case, not
because it sought to protect
the envivonment but because
it discriminated between
WTO members and thus
fviled to meet the fill
requivements of Article XX.

Precautionary principle

This principle of administration can be used by governments when
there is no readily available science to guide a decision in matters such
as health, safety or the environment and where the risks appear to be
great.

The UN Convention on Biodiversity—a multilateral environment
agreement (MEA) with which WTO cooperates—formally endorsed in
2000 the ‘precautionary principle’ as an approach to dealing with
novel genetic materials. It is not difficult to see that there is a poten-
tial for conflict over whether a decision is truly ‘precautionary’ or is
merely disguised protectionism: the difference between ‘precaution’
and ‘protection” may well depend on what is an ‘acceptable’ level of
risk associated with the decision.



Intellectual Property Rights (TRIPS)

Ideas and knowledge are an increasingly important part of trade. Most
of the value of new medicines and other high technology products lies
in the amount of invention, innovation, research, design and testing
involved. Many products that used to be traded as low-technology
goods or commodities now contain a higher proportion of invention
and design in their value—for example brand name clothing or new
varieties of plants.

The WTO's Agreement on Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS) is an attempt to narrow the gaps in the way these
rights are protected around the world, and to bring them under com
mon international rules. The areas covered by the agreement include
copyright and related rights, trademarks, including service marks, geo-
graphical indications, industrial designs, patents and the layout
designs of integrated circuits. The agreement addresses how member
governments are to give adequate protection to intellectual property
rights and how countries should adequately enforce those rights. It
also states how disputes over intellectual property rights are to be set-
tled at the WTO and contains special transitional arrangements.

Striking a Balance ...

The WTO's Agreement on Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS) attempts to strike a balance between the long term
social objective of providing incentives for future inventions and cre-
ation, and the short term objective of allowing people to use existing
inventions and creations.

The balance works in three ways:

e Invention and creativity in themselves should provide social
and technological benefits. Intellectual property protection
encourages inventors and creators because they can expect to
earn some future benefits from their creativity. This encourages
new inventions, such as new drugs, whose development costs
can sometimes be extremely high.

e The way intellectual property is protected can also serve
social goals. For example, patented inventions have to be dis-
closed, allowing others to study the invention even while its
patent is being protected. This helps technological progress and
technology dissemination and transfer. After a period, the pro-

For something to be pat-
entable, it has to be an
invention—which includes
meeting tests of novelty and
inventive step. The scope of
the patent right only extends
to the invention and not to
any underlying genetic mate-

rial.



tection expires, which means that the invention becomes avail-
able for others to use. All of this avoids “re-inventing the
wheel”.

e The TRIPS Agreement provides flexibility for governments to
fine tune the protection granted in order to meet social goals.
For patents, it allows governments to make exceptions to
patent holders’ rights such as in national emergencies, anti-
competitive practices, or if the right-holder does not supply the
invention, provided certain conditions are fulfilled.

Access to medicines

Under the TRIPS Agreement, governments can make limited excep-
tions to copyright, trademark and patent rights, provided certain con-
ditions are met. For example, the exceptions must not “unreasonably”
conflict with the “normal” exploitation of the patent.

In addition, some countries allow manufacturers of generic drugs to
use the patented invention to obtain marketing approval—for exam
ple from public health authorities—without the patent owner’s per-
mission and before the patent protection expires. The generic pro-
ducers can then market their versions as soon as the patent expires.
This provision is sometimes called the “regulatory exception” or
“Bolar” provision.

The TRIPS Agreement says governments can also act, again subject to
certain conditions, to prevent patent owners and other holders of
intellectual property rights from abusing intellectual property rights,
“unreasonably” restraining trade, or hampering the international
transfer of technology.

An issue that has received a lot of public attention is the question of
how people in low income countries can have access to patented or
trademarked drugs, which are often expensive. Proposed answers
cover a wide range of issues involving entire healthcare systems. As far
as intellectual property is concerned, the TRIPS Agreement allows gov-
ernments to take actions to improve access to drugs, provided certain
conditions are met. Two that are often discussed in public are com
pulsory licensing and parallel or grey-market imports.



Compulsory licensing in general:

The TRIPS Agreement also allows WTO member governments to
authorize use by third parties (compulsory licenses) or for public non-
commercial purposes (government use) without the authorization of
the patent owner. The grounds on which this can be done are not lim-
ited by the agreement, but the agreement contains a number of con-
ditions that have to be met in order to safeguard the legitimate inter-
ests of the patent owner. Briefly, two of the main conditions are:

e an effort must have been made first, as a general rule, to obtain a
voluntary license on reasonable commercial terms and conditions;

e adequate remuneration must be paid to the right holder in each
case, taking into account the economic value of the license.

TRIPS and the Convention on Biodiversity (CBD)

A main concern about the preservation of biodiversity is the enormous
potential that genetic resources have for enhancing the welfare of
mankind through their use in biotechnology.

Intellectual property rights are an important part of providing the
incentives for research and development in biotechnology, in both
developed and developing countries, and thus for the realization of
these benefits. Intellectual property rights can also be the subject of
benefit sharing arrangements with countries or communities that have
supplied the underlying genetic material.

Some recent proposals by a number of WTO member governments
seek to use the TRIPS intellectual property regime to make the princi-
ples of the CBD more effective, for example by requiring patent appli-
cants to disclose the geographical origin of any genetic material used
in the invention in question and also to demonstrate that the neces-
sary prior informed consent was obtained from the competent author-
ity in the country of origin.

In regard to the relationship of the TRIPS Agreement to the preserva-
tion and sustainable use of biodiversity, it should be emphasized that
for something to be patentable under the TRIPS Agreement, it must be
an invention. This means that the patenting of biological material in its
natural state, so-called “bio-piracy”, is inconsistent with the principles
of the TRIPS Agreement.

While the TRIPS Agree-
ment deals with the intellec-
tual property side, it is silent
on the issues addressed in the
Convention on Biodiversity
(CBD) of the rights of coun-
tries to regulnate access to bio-
logical vesources in their ter-
ritories on the basis of the
principle of priov informed
consent and of arvangements
for benefit-shaving. This
silence means that the
TRIPS Agreement leaves
governments fiee to legislate
in accordance with the
requivements of the CBD on
these matters.



Traditional knowledge of indigenous peoples

A related problem that is sometimes raised is that of the patenting of
traditional knowledge. Because traditional knowledge is not new, this
would be inconsistent with the principles of the TRIPS Agreement.
However, it can happen by error because much traditional knowledge
is not recorded in databases that can be consulted by patent examin-
ers when they decide whether or not to grant a patent. Efforts are
being made, both at national and international levels to remedy this
problem by drawing up appropriate databases. One organization
undertaking this work is the World Intellectual Property Organization
(WIPO) in Geneva. Another concern is that the intellectual property
system does not provide sufficient opportunities for the communities
where the knowledge originated to protect it from use by others. This
concern relates to other traditional cultural manifestations, such as
folklore.

The debate also focuses on whether the existing intellectual property
system should be complemented with forms of protection directed to
issues relating to traditional knowledge, especially of indigenous and
local communities. The study of these matters has begun in WIPO and
proposals for WTO action were made in the preparations for the Seat-
tle Ministerial Conference. It is recognized that this issue gives rise to
complex and difficult questions. For example, while some intellectual
property rights are potentially indefinite in duration, such as trade-
marks and geographical indications, a key feature of the main intel-
lectual property rights relating to creations and inventions is that, after
a temporary period of protection, such creations or inventions fall into
the public domain and become freely usable by mankind.

Geographical indications

Geographical indications are place names (and sometimes words
closely associated with a place) that are used to describe the origin
and characteristics of a product. Examples include Bordeaux wine,
champagne and Roquefort cheese. Terms that are now used generi-
cally (such as cheddar cheese) outside their original locality do not
have to be protected.

The TRIPS Agreement says that normally countries have to protect
geographical indications in order to prevent consumers from being
misled. For wines and spirits, the agreement provides a higher level of



protections, i.e. even where there is no danger of the public being
misled.

Some countries want the higher level of protection extended beyond
wines and spirits to include such products as Parma ham, Darjeeling
tea, basmati rice, beers, other agricultural products and handicraft.
Countries which propose extending the higher level of protection to
other products say it is illogical to treat wines and spirits as special.
Some of them have said they may be even more willing to negotiate
actively in the current agriculture talks (which began in 2000) if they
see progress in extending higher-level protection to these products.
Some other countries oppose extending this protection to other prod-
ucts. They say the present agreement reflects a delicate balance of
interests both within TRIPS and between TRIPS and the previous agri-
culture negotiations in the 1986-1994 Uruguay Round negotiations.

Services, the GATS

The General Agreement on Trade in Services (GATS) is the first and
only set of multilateral rules governing international trade in services.
It was developed by WTO Member governments in response to the
huge growth of the services economy over the past 30 years and the
greater potential for trading services brought about by the communi-
cations revolution.

When the idea of bringing rules on services into the multilateral trad-
ing system was floated in the early to mid 1980s a number of coun-
tries were sceptical and even opposed. They believed such an agree-
ment could undermine governments’ ability to pursue national policy
objectives and constrain their regulatory powers. The agreement
which was developed, however, allows a high degree of flexibility,
both within the framework of rules and also in terms of the schedul-
ing of commitments. This is one of the reasons why, of all the WTO
agreements the GATS has been the least controversial among Mem:
ber governments. New negotiations to liberalize trade in services
began on 1 January 2000 and the working atmosphere has been

extremely positive with agreement being reached in late March 2001

on a set of broad guidelines and procedures for the negotiations
ahead.

Paradoxically, however, as concerns among governments have dimin-
ished, the GATS has recently come under the spotlight of often hos-

The Agreement which covers
trade in services is called the
GATS and its origins date
back to the Urnguay Round.
Services represent the fastest
growing sector of the global
economyy and account for
60% of global output, 30%
of global employment and
nearly 20% of global trade.
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In Africa for example, com-
mercinl services exports
expanded by 8.5% in 1999
(mainly due to improved
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world.

tile public attention. Most of the criticisms and concerns expressed
essentially revolve around three key issues; the status of public ser-
vices, the right to regulate and the developmental dimension of the
GATS.

The GATS does not threaten the right of governments to
maintain public services

It has been claimed that the GATS jeopardizes the right of govern-
ments to maintain public services such as health and education ser-
vices. This, however, is simply not the case. Governments remain free
to chose those services sectors on which they want to make binding
commitments to liberalize. Governmental services are explicitly carved
out of the agreement and there is absolutely nothing in the GATS
which forces privatization of services industries or outlaws govern-
mental or indeed private monopolies.

The GATS “bottom-up” approach to scheduling of commitments
means that governments are not obliged to make commitments on
the whole universe of services sectors, but retain the right to specify
the sectors on which they will take commitments. This means that
governments who do not want to bind levels of foreign competition
in a given sector, because they consider it to be a core governmental
function or indeed for any other reason, are free not to include it in
their schedule. In this event only the minimal obligations such as
transparency and the obligation to not discriminate between foreign
suppliers 6 apply. But even when commitments are made on particu-
lar services sectors, the GATS allows governments to exercise a great
deal of control over the operation of foreign suppliers in the domes-
tic market. These take the form of limitations to market access and
national treatment which are written, often in great detail, into coun-
try schedule of commitments.

The existence of a carve-out for services supplied in the exercise of
governmental authority is an explicit commitment by WTO member
governments to allow publicly funded services in core areas of their
responsibility. Governmental services are defined in the agreement as
those supplied neither on a commercial basis nor in competition with
other suppliers. These services are not subject to any GATS disciplines,
they are not covered by the negotiations and commitments on mar-
ket access and national treatment do not apply to them.

6 One-off exemptions to the MFN obligation have been taken by Members on entry
into force of the WTO Agreement, and can be taken by acceding members. These should, in
principle not exceed a period of 10 years.



Liberalization under the GATS does not mean deregulation

Equating services liberalization with deregulation is a common mispercep-
tion. The GATS does not require the deregulation of any service. Commit-
ments to liberalize do not affect the right of Governments to set levels of
quality, safety, price or introduce regulations to pursue any other policy objec-
tive as they see fit. A commitment to national treatment, for example, would
only mean that the same regulations would apply to foreign suppliers as to
nationals. It is out of the question that 140 governments would have signed
up to an agreement which undermined their right to set qualification
requirements for doctors or lawyers or their ability to set standards to ensure
consumer health and safety—and WTO members have not done so.

The development of rules on domestic regulation across all services sectors is
currently in progress. The intention of these rules once they are agreed, will
be to ensure that qualification requirements and procedures, technical stan-
dards and licensing requirements do not constitute unnecessary barriers to
trade in services. The objective of this exercise is to prevent the use of dis-
guised restrictions.

Already disciplines’ have been developed for the accountancy sector and
these provide a good example of a possible outcome of future work. These
are essentially about transparency and fair process. They do not say anything
about the level of professional qualifications or standards for accountants
except that they should not be more trade-restrictive than necessary to
achieve the legitimate objective they seek. This means that if two or more
measures exist which can achieve the same objective, one should choose the
measure with the least trade restrictive impact on trade. It does not mean
that governments would have to compromise the level of quality or con-
sumer protection they are seeking to achieve through the regulation in ques-
tion.

The development dimension of the GATS

Concerns about the development implications of the GATS are essentially
focused on the investment aspect of the agreement. Many critics appear,
however, to be confused about the scope of the GATS and the Multilateral

7 The accountancy disciplines only apply to accountancy commitments and will come
into force at the end of the current round of negotiations.



Agreement on Investment which was negotiated but never agreed in
the OECD and which was quite fiercely opposed by some NGO and
civil society groups.

These two agreements, however, are completely different. The GATS
does not address policies for foreign direct investment per se. It sim
ply makes it possible for governments, if they so wish, to make com
mitments on the supply of services through establishment, subject to
whatever conditions they may wish to apply. Any legal obligations
that members undertake in relation to certain aspects of their invest-
ment regimes are only incidental to the supply of the service in ques-
tion.

Some critics have suggested that investment in the supply of services
in developing countries may be to their disadvantage in holding back
the development of domestic service industries. This view, however,
has never been echoed by developing countries in the WTO, who are
perhaps in a better position to judge what is in their best interests.
Certainly the prevalence of developing-country commitments on the
supply of services through foreign establishment suggests that they
are keen to attract foreign investment rather than shield themselves
from it. Many developing countries have also used the agreement to
advance their development agendas by stipulating that foreign estab-
lishment must be tied to criteria such as local employment quotas,
universal service provision, training requirements and the transfer of
technology.



NEGOTIATIONS
THE WTO'S FUTURE

The world is changing faster than we realize. Technology, transporta-

tion and communication systems allow thoughts, people, goods and
services to travel thousands of miles in seconds or hours. This stimu-
lates business flows and development and inventions.

The role of the WTO's Agreements is to make sure that trade flows
freely and that possible conflicts are resolved by the parties involved or
by the WTO's dispute settlement mechanism. But what about new
forms of business now being conducted over the internet? And what
about new ways of manufacturing or growing food and concerns over
consumer health and safety. Such issues need to be addressed at the
national and international level and in a rules-based framework, espe-
cially since they may have implications and repercussions the world
over.

That is why new rules to address these issues must be negotiated by
governments. The WTO, with its role as a forum for negotiation, is
seen by its members as the place to conduct such talks. And many
have called for these issues and older ones in need of greater clarifi-
cation to be included in a new trade round. The world moves ahead
and governments see it as necessary to address today’s critical issues
before they become obstacles to international trade.

There is a problem, however, when it comes to which issues should be
addressed first. Each country has its own list of concerns. This is a
result of each country’s differing economic interests and level of devel-
opment. Negotiating new rules for sustainable development might be
a valid goal for an industrialized country but poorer countries view
such moves differently. They can often not afford to adapt their pro-
duction methods to higher standards. Nor are they in agreement
about negotiating new international rules in this area.

The role of the WTO Agreements is to make sure that
trade flows freely and that possible conflicts are
resolved.
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Further trade liberalization can help governments meet
environment and development objectives

Citizens the world over worry about their future and the future of
their children. What will the world’s environment be like in 25 years
and how safe will our food be in a quarter of a century down the
road? How many people will have risen out of poverty? Many feel
these international problems require international solutions But this is
not always the case. As most of us know, achieving good environ-
mental policies often starts at home. But there are actions taken by
national governments which have international consequences. For
example, subsidies for farmers in many industrialized countries result
in over production and an increased use of fertilizers which endanger
ground water supplies. The same subsidies and other barriers to food
imports in those countries which can afford to subsidize their farmers
decreases chances for developing countries to be competitive in their
food exports. This is a situation where national policies do little to
improve the environment and make it even harder for poorer agricul-
ture export nations to realize the benefits of trade and to use the
earnings for improving their social welfare.

What happens in farming is also applicable to fishing, forestry and
mining. Correcting these policy positions is central has been at the
forefront of discussions ever since the Uruguay Round of multilateral
trade talks was launched in 1986. Policies which harm the environ-
ment or do little or nothing to foster economic development are also
regularly discussed by member governments in the WTQO'’s Councils
and Committees. They are also the subject of campaigns led by such
organizations as the World Wide Fund for Nature, Greenpeace and
Oxfam which advocate the achievement of win-win situations—with
positive benefits for the environment and development objectives.
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Defining globalization

A specter is haunting the world’s governments—the
specter of globalization. Some argue that predatory
market forces make it impossible for benevolent gov-
ernments to shield their populations from the beasts of
prey that lurk beyond their borders. Others counter
that benign market forces actually prevent predatory
governments from fleecing their citizens. Although the
two sides see different villains, they draw one common
conclusion: omnipotent markets mean impotent politi-
cians. Indeed, this formula has become one of the
clichés of our age. But is it true that governments have
become weaker and less relevant than ever before?
And does globalization, by definition, have to be the
nemesis of national government?

Globalization is a journey. But it is a journey toward an
unreachable destination—"the globalized world.” A
“globalized” economy could be defined as one in
which neither distance nor national borders impede
economic transactions. This would be a world where
the costs of transport and communications were zero
and the barriers created by differing national jurisdic-
tions had vanished. Needless to say, we do not live in
anything even close to such a world. And since many
of the things we transport (including ourselves) are
physical, we never will.

This globalizing journey is not a new one. Over the
past five centuries, technological change has progres-
sively reduced the barriers to international integration.
Transatlantic communication, for example, has evolved
from sail power to steam, to the telegraph, the tele-
phone, commercial aircraft, and now to the Internet.
Yet states have become neither weaker nor less impor-
tant during this odyssey. On the contrary, in the coun-
tries with the most advanced and internationally inte-

grated economies, governments’ ability to tax and
redistribute incomes, regulate the economy, and moni-
tor the activity of their citizens has increased beyond
all recognition. This has been especially true over the

past century.

The question that remains, however, is whether today's
form of globalization is likely to have a different impact
from that of the past. Indeed, it may well, for numer-
ous factors distinguish today’s globalizing journey from
past ones and could produce a different outcome.
These distinctions include more rapid communications,
market liberalization, and global integration of the pro-
duction of goods and services. Yet contrary to one
common assumption, the modern form of globaliza-
tion will not spell the end of the modern nation-state.

The past as prologue

Today's growing integration of the world economy is
not unprecedented, at least when judged by the flow
of goods, capital, and people. Similar trends occurred
in the late nineteenth and early twentieth centuries.

First, the proportion of world production that is traded
on global markets is not that much higher today than
it was in the years leading up to World War I. Com
merce was comparably significant in 1910, when ratios
of trade (merchandise exports plus imports) to GDP hit
record highs in several of the advanced economies.
Global commerce then collapsed during the Great
Depression and World War lI, but since then world
trade has grown more rapidly than output. The share
of global production traded worldwide grew from
about 7% in 1950 to more than 20% by the mid-
1990s; in consequence, trade ratios have risen in



almost all of the advanced economies. In the United
Kingdom, for example, exports and imports added up
to 57% of GDP in 1995 compared to 44% in 1910;
for France the 1995 proportion was 43% against 35%
in 1910; and for Germany it was 46% against 38% in
the same years. But Japan’s trade ratio was actually
lower in 1995 than it had been in 1910. In fact,
among today'’s five biggest economies, the only one in
which trade has a remarkably greater weight in output
than it had a century ago is the United States, where
the ratio has jumped from 11% in 1910 to 24% in
1995. That fact may help explain why globalization is
more controversial for Americans than for people in
many other countries.

Second, by the late nineteenth century many countries
had already opened their capital markets to interna-
tional investments, before investments, too, collapsed
during the interwar period. As a share of GDP, British
capital investments abroad—averaging 4.6% of GDP
between 1870 and 1913—hit levels unparalleled in
contemporary major economies. More revealing is that
the correlation between domestic investment and sav-
ings (a measure of the extent to which savings remain
within one country) was lower between 1880 and
1910 than in any subsequent period.

Historical differences exist, however. Although current
capital mobility has precedents from the pre-World
War | era, the composition of capital flows has
changed. Short-term capital today is much more
mobile than ever before. Moreover, long-term flows
now are somewhat differently constituted than in the
earlier period. Investment in the early twentieth centu-
ry took the form of tangible assets rather than intangi-
ble ones. Portfolio flows predominated over direct
investment in the earlier period (that trend has been
reversed since World War ll); within portfolios, stocks
have increased in relative importance to roughly equal
bonds today. And finally, before 1914, direct invest-
ment was undertaken largely by companies investing
in mining and transportation, whereas today multina-
tional companies predominate, with a large proportion
of their investment in services.

Today's high immigration flows are also not unprece-
dented. According to economists Paul Hirst and Gra-
hame Thompson, the greatest era for recorded volun-
tary mass migration was the century after 1815.
Around 60 million people left Europe for the Americas,
Oceania, and South and East Africa. An estimated ten
million voluntarily migrated from Russia to Central Asia
and Siberia. A million went from Southern Europe to
North America. About 12 million Chinese and 6 million
Japanese left their homelands and emigrated to east-
ern and southern Asia. One and a half million left India
for Southeast Asia and Southwest Africa.

Population movement peaked during the 1890s. In
those years, the United States absorbed enough immi-
grants to increase the U.S. population from the begin-
ning of the decade by 9%. In Argentina, the increase
in the 1890s was 26%; in Australia, it was 17%.
Europe provided much of the supply: the United King-
dom gave up 5% of its initial population, Spain 6%,
and Sweden 7%. In the 1990s, by contrast, the United
States was the only country in the world with a high
immigration rate, attracting newcomers primarily from
the developing world rather than from Europe. These

immigrants increased the population by only 4%.

As all of this suggests, despite the many economic
changes that have occurred over the course of a cen-
tury, neither the markets for goods and services nor
those for factors of production appear much more
integrated today than they were a century ago. They
seem more integrated for trade, at least in the high-
income countries; no more integrated for capital—
above all for long-term capital—despite important
changes in the composition of capital flows; and much
less integrated for labor.

So why do so many people believe that something
unique is happening today? The answer lies with the
two forces driving contemporary economic change:
falling costs of transport and communications on the
one hand, and liberalizing economic policies on the
other.



The technological revolution

Advances in technology and infrastructure substantially
and continuously reduced the costs of transport and
communications throughout the nineteenth and early
twentieth centuries. The first transatlantic telegraph
cable was laid in 1866. By the turn of the century, the
entire world was connected by telegraph, and commu-
nication times fell from months to minutes. The cost of
a three-minute telephone call from New York to Lon-
don in current prices dropped from about $250 in
1930 to a few cents today. In more recent years, the
number of voice paths across the Atlantic has skyrock-
eted from 100,000 in 1986 to more than 2 million
today. The number of Internet hosts has risen from
5,000 in 1986 to more than 30 million now.

A revolution has thus occurred in collecting and dis-
seminating information, one that has dramatically
reduced the cost of moving physical objects. But these
massive improvements in communications, however
important, simply continue the trends begun with the
first submarine cables laid in the last century. Further-
more, distances still impose transport and communica-
tions costs that continue to make geography matter in
economic terms. Certain important services still cannot
be delivered from afar.

Diminishing costs of communications and transport
were nevertheless pointing toward greater integration
throughout the last century. But if historical experience
demonstrates anything, it is that integration is not
technologically determined. If it were, integration
would have gone smoothly forward over the past two
centuries. On the contrary, despite continued falls in
the costs of transport and communications in the first
half of the twentieth century, integration actually
reversed course.

Policy, not technology, has determined the extent and
pace of international economic integration. If transport
and communications innovations were moving toward
global economic integration throughout the last centu-
ry and a half, policy was not—and that made all the
difference. For this reason, the growth in the potential

for economic integration has greatly outpaced the
growth of integration itself since the late nineteenth
century. Globalization has much further to run, if it is
allowed to do so.

Choosing globalization

Globalization is not destined, it is chosen. It is a choice
made to enhance a nation’s economic well-being—
indeed, experience suggests that the opening of trade
and of most capital flows enriches most citizens in the
short run and virtually all citizens in the long run. (Tax-
ation on short-term capital inflows to emerging market
economies is desirable, however, particularly during a
transition to full financial integration.) But if integra-
tion is a deliberate choice, rather than an ineluctable
destiny, it cannot render states impotent. Their potency
lies in the choices they make.

Between 1846 and 1870, liberalization spread from
the United Kingdom to the rest of Europe. Protection-
ism, which had never waned in the United States,
returned to continental Europe after 1878 and reached
its peak in the 1930s.

A new era of global economic integration began only
in the postwar era, and then only partially: from the
end of World War Il through the 1970s, only the
advanced countries lowered their trade barriers. The
past two decades, by contrast, have seen substantial
liberalization take root throughout the world. By the
late 1990s, no economically significant country still had
a government committed to protectionism.

This historical cycle is also apparent in international
capital investments. Capital markets stayed open in the
nineteenth and early twentieth centuries, partly
because governments did not have the means to con-
trol capital flows. They acquired and haltingly solidified
this capacity between 1914 and 1945, progressively
closing their capital markets. Liberalization of capital
flows then began in a few advanced countries during
the 1950s and 1960s. But the big wave of liberaliza-



tion did not start in earnest until the late 1970s,
spreading across the high-income countries, much of
the developing world, and, by the 1990s, to the for-
mer communist countries. Notwithstanding a large
number of financial crises over this period, this trend

has remained intact.

In monetary policy, the biggest change has been the
move from the gold standard of the 1870-1914 era to
the floating currencies of today. The long-run
exchange-rate stability inherent in the gold standard
promoted long-term capital flows, particularly bond
financing, more efficiently than does the contemporary
currency instability. Today’s vast short-term financial
flows are not just a consequence of exchange-rate

instability, but one of its causes.

Yet governments’ control over the movement of peo-
ple in search of employment tightened virtually every-
where in the early part of the last century. With the
exception of the free immigration policy among mem
bers of the European Union (EU), immigration controls
are generally far tighter now than they were a hundred

years ago.

The policy change that has most helped global integra-
tion to flourish is the growth of international institu-
tions since World War Il. Just as multinational compa-
nies now organize private exchange, so global institu-
tions organize and discipline the international face of
national policy. Institutions such as the World Trade
Organization (WTO), the International Monetary Fund
(IMF), the World Bank, the EU, and the North Ameri-
can Free Trade Agreement underpin cooperation
among states and consolidate their commitments to
liberalize economic policy. The nineteenth century was
a world of unilateral and discretionary policy. The late
twentieth century, by comparison, was a world of mul-

tilateral and institutionalized policy.

Tradeoffs facing states

Ironically, the technology that is supposed to make
globalization inevitable also makes increased surveil-
lance by the state, particularly over people, easier than
it would have been a century ago. Indeed, here is the
world we now live in: one with fairly free movement of
capital, continuing (though declining) restrictions on
trade in goods and services, but quite tight control
over the movement of people.

Economies are also never entirely open or entirely
closed. Opening requires governments to loosen three
types of economic controls: on capital flows, goods
and services, and people. Liberalizing one of the above
neither requires nor always leads to liberalization in the
others. Free movement of goods and services makes
regulating capital flows more difficult, but not impossi-
ble; foreign direct investment can flow across national
barriers to trade in goods without knocking them
down. It is easier still to trade freely and abolish con-
trols on capital movement, while nevertheless regulat-
ing movement of people.

The important questions, then, concern the tradeoffs
confronting governments that have chosen a degree of
international economic integration. How constrained
will governments find themselves once they have cho-
sen openness?

Three vital areas

Globalization is often perceived as destroying govern-
ments’ capacities to do what they want or need, par-
ticularly in the key areas of taxation, public spending
for income redistribution, and macroeconomic policy.
But how true is this perception?

In fact, no evidence supports the conclusion that states
can no longer raise taxes. On the contrary: in 1999, EU
governments spent or redistributed an average of 47%
of their GDPS. An important new book by Vito Tanzi of
the IMF and Ludger Schuknecht at the European Cen-



tral Bank underlines this point. Over the course of the
twentieth century, the average share of government
spending among Organization for Economic Coopera-
tion and Development (OECD) member states jumped
from an eighth to almost half of GDP. In some high-
income countries such as France and Germany, these

ratios were higher than ever before.

Until now, it has been electoral resistance, not global-
ization, that has most significantly limited the growth
in taxation. Tanzi claims that this is about to change.
He argues that collecting taxes is becoming harder due
to a long list of “fiscal termites” gnawing at the foun-
dations of taxation regimes: more cross-border shop-
ping, the increased mobility of skilled labor, the growth
of electronic commerce, the expansion of tax havens,
the development of new financial instruments and
intermediaries, growing trade within multinational
companies, and the possible replacement of bank
accounts with electronic money embedded in “smart
cards.”

The list is impressive. That governments take it serious-
ly is demonstrated by the attention that leaders of the
OECD and the EU are devoting to “harmful tax com-
petition,” information exchange, and the implications
of electronic commerce. Governments, like members
of any other industry, are forming a cartel to halt what
they see as “ruinous competition” in taxation. This
sense of threat has grown out of several fiscal develop-
ments produced by globalization: increased mobility of
people and money, greater difficulty in collecting infor-
mation on income and spending, and the impact of
the Internet on information flows and collection.

Yet the competitive threat that governments face must
not be exaggerated. The fiscal implications of labor,
capital, and spending mobility are already evident in
local jurisdictions that have the freedom to set their
own tax rates. Even local governments can impose
higher taxes than their neighbors, provided they con-
tain specific resources or offer location-specific ameni-
ties that residents desire and consume. In other words,
differential taxation is possible if there are at least
some transport costs—and there always are.

These costs grow with a jurisdiction’s geographic size,
which thus strongly influences a local government’s
ability to raise taxes. The income of mobile capital is
the hardest to tax; the income of land and immobile
labor is easiest. Corporate income can be taxed if it is
based on resources specific to that location, be they
natural or human. Spending can also be taxed more
heavily in one jurisdiction than another, but not if
transport costs are very low (either because distances
are short or items are valuable in relation to costs).
Similarly, it is difficult to tax personal incomes if people
can live in low-tax jurisdictions while enjoying the
amenities of high-tax ones.

Eliminating legal barriers to mobility therefore con-
strains, but does not eliminate, the ability of some
jurisdictions to levy far higher taxes than others. The
ceiling on higher local taxes rises when taxable
resources or activities remain relatively immobile or the
jurisdiction provides valuable specific amenities just for
that area.

The international mobility of people and goods is
unlikely ever to come close to the kind of mobility that
exists between states in the United States. Legal, lin-
guistic, and cultural barriers will keep levels of cross-
border migration far lower than levels of movement
within any given country. Since taxes on labor income
and spending are the predominant source of national
revenue, the modern country’s income base seems
quite safe. Of course, although the somewhat greater
mobility resulting from globalization makes it harder
for governments to get information about what their
residents own and spend abroad, disguising physical
movement, consumption, or income remains a
formidable task.

The third major aspect of globalization, the Internet,
may have an appreciable impact on tax collection.
Stephane Buydens of the OECD plausibly argues that
the Internet will primarily affect four main areas: taxes
on spending, tax treaties, internal pricing of multina-

tional companies, and tax administration.



Purely Internet-based transactions—downloading of
films, software, or music—are hard to tax. But when
the Internet is used to buy tangible goods, govern-
ments can impose taxes, provided that the suppliers
cooperate with the fiscal authorities of their corre-
sponding jurisdictions. To the extent that these suppli-
ers are large shareholder-owned companies, which
they usually are, this cooperation may not be as hard
to obtain as is often supposed.

It is also sometimes difficult to locate an Internet serv-
er. If one cannot do so, how are taxes to be levied and
tax treaties applied? Similar problems arise with multi-
national companies’ ability to charge submarket prices
to their subsidiaries abroad (so-called “transfer pricing”
within multinationals), which leaves uncertain the
guestion of how and in which country to levy the tax.
This scenario suggests that classic concepts in the taxa-
tion of corporations may have to be modified or even
radically overhauled.

The overall conclusion, then, is that economic liberal-
ization and technology advances will make taxation
significantly more challenging. Taxes on spending may
have to be partially recast. Taxation of corporate profits
may have to be radically redesigned or even aban-
doned. Finally, the ability of governments to impose
taxes that bear no relation to the benefits provided
may be more constrained than before.

Nevertheless, the implications of these changes can
easily be exaggerated. Taxation of corporate income is
rarely more than ten% of revenue, whereas taxes on
income and spending are the universal pillars of the
fiscal system. Yet even lofty Scandinavian taxes are not
forcing skilled people to emigrate in droves. People will
still happily pay to enjoy high-quality schools or public
transport. Indeed, one of the most intriguing phenom-
ena of modern Europe is that the high-tax, big-spend-
ing Scandinavian countries are leading the “new econ-

"

omy.

Governments will also use the exchange of information
and other forms of cooperation to sustain revenue and
may even consider international agreements on mini-

mum taxes. They will certainly force the publicly quot-
ed companies that continue to dominate transactions,
both on-line and off, to cooperate with fiscal authori-
ties. But competition among governments will not be
eliminated, because the powerful countries that pro-

vide relatively low-tax, low-spending environments will

want to maintain them.

The bottom line is that the opening of economies and
the blossoming of new technologies are reinforcing
constraints that have already developed within domes-
tic politics. National governments are becoming a little
more like local governments. The result will not neces-
sarily be minimal government. But governments, like
other institutions, will be forced to provide value to
those who pay for their services.

Meanwhile, governments can continue the practice of
income redistribution to the extent that the most high-
ly taxed citizens and firms cannot—or do not wish
to—evade taxation. In fact, if taxes are used to fund
what are believed to be location-specific benefits, such
as income redistribution or welfare spending, taxpayers
will likely be quite willing to pay, perhaps because they
either identify with the beneficiaries, fear that they
could become indigent themselves, or treasure the
security that comes from living among people who are
not destitute. Taxpayers may also feel a sense of moral
obligation to the poor, a sentiment that seems
stronger in small, homogeneous societies. Alternatively,
they may merely be unable to evade or avoid those
taxes without relocating physically outside the jurisdic-
tion. For all these reasons, sustaining a high measure
of redistributive taxation remains perfectly possible.
The constraint is not globalization, but the willingness
of the electorate to tolerate high taxation.

Last but not least, some observers argue that global-
ization limits governments’ ability to run fiscal deficits
and pursue inflationary monetary policy. But macroeco-
nomic policy is always vulnerable to the reaction of the
private sector, regardless of whether the capital market
is internationally integrated. If a government pursues a
consistently inflationary policy, long-term nominal
interest rates will rise, partly to compensate for infla-



tion and partly to insure the bondholders against infla-
tion risk. Similarly, if a government relies on the print-
ing press to finance its activity, a flight from money
into goods, services, and assets will ensue—and, in

turn, generate inflation.

Within one country, these reactions may be slow. A
government can pursue an inflationary policy over a
long period and boost the economy; the price may not
have to be paid for many years. What difference, then,
does it make for the country to be open to interna-
tional capital flows? The most important change is that
the reaction of a government’s creditors is likely to be
quicker and more brutal because they have more alter-
natives. This response will often show itself in a col-
lapsing exchange rate, as happened in East Asia in
1997 and 1998.

The continuing importance of states

A country that chooses international economic integra-
tion implicitly accepts constraints on its actions. Never-
theless, the idea that these constraints wither away the
state’s capacity to tax, regulate, or intervene is wrong.
Rather, international economic integration accelerates
the market's responses to policy by increasing the
range of alternative options available to those affected.
There are also powerful reasons for believing that the
constraints imposed on (or voluntarily accepted by)
governments by globalization are, on balance, desir-
able.

For example, the assumption that most governments
are benevolent welfare-maximizers is naive. Interna-
tional economic integration creates competition
among governments—even countries that fiercely
resist integration cannot survive with uncompetitive
economies, as shown by the fate of the Soviet Union.
This competition constrains the ability of governments
to act in a predatory manner and increases the incen-
tive to provide services that are valued by those who
pay the bulk of the taxes.

Another reason for welcoming the constraints is that
self-imposed limits on a government’s future actions
enhance the credibility of even a benevolent govern-
ment’s commitments to the private sector. An open
capital account is one such constraint. Treaties with
other governments, as in the WTO, are another, as are
agreements with powerful private parties. Even China
has come to recognize the economic benefits that it
can gain from international commitments of this kind.

The proposition that globalization makes states unnec-
essary is even less credible than the idea that it makes
states impotent. If anything, the exact opposite is true,
for at least three reasons. First, the ability of a society
to take advantage of the opportunities offered by
international economic integration depends on the
quality of public goods, such as property rights, an
honest civil service, personal security, and basic educa-
tion. Without an appropriate legal framework, in par-
ticular, the web of potentially rewarding contracts is
vastly reduced. This point may seem trivial, but many
developing economies have failed to achieve these
essential preconditions of success.

Second, the state normally defines identity. A sense of
belonging is part of the people’s sense of security, and
one that most people would not want to give up, even
in the age of globalization. It is perhaps not surprising
that some of the most successfully integrated
economies are small, homogeneous countries with a
strong sense of collective identity.

Third, international governance rests on the ability of
individual states to provide and guarantee stability. The
bedrock of international order is the territorial state
with its monopoly on coercive power within its jurisdic-
tion. Cyberspace does not change this: economies are
ultimately run for and by human beings, who have a
physical presence and, therefore, a physical location.

Globalization does not make states unnecessary. On
the contrary, for people to be successful in exploiting
the opportunities afforded by international integration,
they need states at both ends of their transactions.
Failed states, disorderly states, weak states, and cor-



rupt states are shunned as the black holes of the glob-
al economic system.

What, then, does globalization mean for states? First,
policy ultimately determines the pace and depth of
international economic integration. For each country,
globalization is at least as much a choice as a destiny.
Second, in important respects—notably a country’s
monetary regime, capital account, and above all, labor
mobility—the policy underpinnings of integration are
less complete than they were a century ago. Third,
countries choose integration because they see its bene-
fits. Once chosen, any specific degree of international
integration imposes constraints on the ability of gov-
ernments to tax, redistribute income, and influence
macroeconomic conditions. But those constraints must
not be exaggerated, and their effects are often benefi-
cial. Fourth, international economic integration magni-
fies the impact of the difference between good and
bad states—between states that provide public goods

and those that serve predatory private interests, includ-
ing those of the rulers.

Finally, as the world economy continues to integrate
and cross-border flows become more important, global
governance must be improved. Global governance will
come not at the expense of the state but rather as an
expression of the interests that the state embodies. As
the source of order and basis of governance, the state
will remain in the future as effective, and will be as
essential, as it has ever been.

Martin Wolf is Associate Editor and Chief Economics
Commentator at the Financial Times. This paper is
based on “The Nation State in a Global World,” pre-
sented at the Harry Oppenheimer Colloquium on Glob-
alization, funded by the Ernest Oppenheimer Memorial
Trust, in Stellenbosch, South Africa, in February 2000.
Excerpts will appear in the winter 2001 issue of the
Cato Journal.



ANNEX 11

TRADE, DEVELOPMENT AND DEMOCRACY: THE NEED FOR REFORM OF

THE WTO

Mike Moore's address to the European Parliament, April 2001

A big debate is raging about how to promote, some
say preserve, democracy in a globalizing world. Where-
as democracy remains rooted in local communities and
nation states, a growing number of issues require
global attention and action. Governments know they
cannot effectively serve their people and their peoples’
interests without the cooperation of others. They can-
not ensure clean air and a clean environment, run an
airline, organize a tax system, attack organized crime,
solve the plagues of our age; AIDS, cancer, poverty,
without the cooperation of other governments and
international institutions.

Too much of the last century and the century before
was ruled by coercion. But | believe we are now in a
better world of persuasion. To be sure, it remains an
imperfect world. But it is a vast improvement on earlier
times. And it is due to wise men and women of vision
who established international institutions and negotiat-
ed important treaties like the UN Charter, Law of the
Sea, the Antarctic Agreement; all the better to advance
civilized behaviour. Let me add that far from diminish-
ing the authority of the nation state, these institutions
and mechanisms advance and guarantee the
sovereignty of nations - by stopping the unilateral
aggressive behaviour of states, especially the more
powerful ones. Perhaps | see things a little differently —
as a non-European and a citizen of a small nation,
New Zealand. But for me, international institutions do
not threaten the authority of the state. They guarantee
that authority. Let me add also that small players need
the law and systems of rules the most.

The current WTO drive to better relate to Parliamentar-
ians reflects my personal experience and beliefs. Elect-
ed public servants are the measurable, accountable,
dismissable representatives of civil society. There are a
few, mostly NGOs from wealthy societies, academics

and some international bureaucrats who challenge this
proposition. They claim their lobby group, their pres-
sure group, has more members than the ruling party.
Sometimes this is true. (But that tells us something
else). Some have claimed as well that we live in a post-
industrial, post-representative age. One international
bureaucrat, at a meeting | attended recently, said they
are now the true representatives of the people,
through their contacts with civil society (he cited low
voter turn-out and the low opinion so many people
have of politicians). | said that is very unhealthy and
dangerous. But this is a profound debate that must be
had. The UN Charter says “We the peoples” not “We
the Governments”. In some countries, which lack the
democratic impulse and democratic institutions, it is
true that some Governments have been repressive and
a few, fewer and fewer over the past 20 years, have
been the enemies of their true owners, the people.
And it is also true that heroic individuals and their sup-
porters, NGOs, have been punished for their belief in
freedom and choice. But when people are free, they
choose to set up political parties and seek power
through elections. This is the true essence of civil soci-

ety.

Political systems and political parties function best
when they are open and transparent and when they
encourage the widest participation in policy creation,
whether it be on WTO or domestic priorities. Most
mature democracies and successful Governments and
political parties operate in this manner.

As Governments have gradually contracted out certain
limited functions to international institutions, treaties
and agreements, there has not been a corresponding
evolution and focus of political oversight. We need a
comprehensive and cohesive response to international
governance because many people feel alienated from



power and ownership. Their feelings of anxiety have
been made more stark by the process of globalization.
Globalization is not new. It is not a policy. It is a pro-
cess that has been going on since the beginning of
time. Some historians claim trade is now at about the
same level as it was at the turn of the last century.
Certainly there was a greater movement of people
across borders 100 years ago than today.

What is different? Overall, globalization has accelerat-
ed. And the information and technological explosion
has ensured people are aware of the increased pace of
globalization and are aware as well of its implications.
That is a good thing. We live in an age where democ-
racy has flourished, where voters and consumers want
more information and control, greater accountability
and greater ownership.

The challenge is how to work together internationally
for the benefit of ordinary people everywhere. The
WTO is at the very heart of this debate.

That is not surprising. International trade is an impor-
tant cross-border issue. Even more so nowadays, since
trade policy touches on sensitive issues like the envi-
ronment and food safety, which are becoming the very
stuff of politics in the post-Cold War era. And the
WTO, with its many ambitious and wide-ranging
agreements and its uniquely binding dispute settle-
ment mechanism, is a particularly advanced instrument
of international co-operation.

| have no doubt that the WTO is a force for good in
the world. A glance at history tells us that the past 50
years of trade liberalization are incomparably better
than the protectionist nightmare of the 1930s. Indeed,
the last 50 years has seen unparalleled prosperity and
growth and more has been done to address poverty in
these last 50 years than the previous 500.

Let me give some important examples. Since 1960,
child mortality rates have halved in developing coun-
tries; malnutrition rates have declined by 33%; and the
proportion of school children who do not go to school
has dropped from around half to a quarter. Further,

the number of rural families without access to safe
water has fallen from nine tenths to one quarter. Over
150 million people have been taken out of extreme
poverty in China alone in the past 10 years.

Let me add; experience shows, and studies confirm,
that countries that are more open to trade grow faster
than those that aren’t, and so have less poverty, better
jobs, better hospitals, and better schools. Thirty years
ago, Ghana had the same living standards as Korea.
Now Korea is in the OECD. Thirty years ago, Japan had
developing country status. What a tribute to openness,
democracy and free trade. That is why over the past
15 years, developing country after developing country
has unilaterally made liberalization the keystone of
their economic policies.

The multilateral trading system proved its worth again
only a few years ago when it helped keep markets
open in the wake of the financial crisis that started in
Asia and then swept the world, thus helping to pre-
vent a global recession.

The question is: are we paying for the undoubted ben-
efits of the WTO with an unacceptable loss of democ-
racy? Honestly, | don't think so.

For one thing, all WTO agreements are reached by a

consensus of our 140 member governments. We have
no security council. Every country has a veto, and they
are not afraid to use it. In most countries, WTO agree-
ments are then ratified by elected national parliaments.

Of course, this means deals sometimes take a long
time to broker. With so many stakeholders (140 mem:
bers), the processes are difficult and laborious. It is like
trying to run a Parliament without a speaker, without
whips, without parties and without speaking limits. But
it is democratic and it does ensure all our members
participate fully. When a member government feels
that another is not playing by the rules to which it has
previously signed up, it can ask an impartial WTO
panel to arbitrate. It is quite similar to asking a com
mercial court to rule on whether or not parties are
sticking to a contract they have agreed. Again, nothing



undemocratic there. | am sure Kofi Annan would like a
binding disputes mechanism he could use in world
trouble spots.

The WTO is above all an intergovernmental organiza-
tion. So it is mainly accountable to the people through
their governments. But we are accountable in other
ways as well. Through the media, for instance.
Through our contacts with civil society, trade unions,
business, lobbies, churches and NGOs. And through
parliamentarians like yourselves.

Let me say a little more about our current efforts con-
cerning parliaments and parliamentarians. The WTQO's
External Relations Division deals with enquiries from
Members of Parliament most days. | hold regular meet-
ings with parliamentarians. | make a point of testifying
before parliamentary committees as often as possible. |
have made contact with global parliamentary associa-
tions like the International Parliamentary Union and
regional assemblies in an attempt to inform and
involve. Early in my term, | approached the IPU and
suggested we should hold seminars to explain to legis-
lators our role, to point out that we don’t own govern-
ments, they own us. | have also made contact with the
global international organizations such as Socialist
International, Liberal International and the Democratic
Union, addressing their conferences and offering our
services.

Of course, we can do more. We always can. But con-
sider the alternatives. One option is to do away with
the WTO. Some extremists suggest that if there were
no WTO there would be no globalization. If each
country set its trade laws in isolation, we would not
need to worry about the imperfections of international
democracy. But we have been down that road before.
Before too long, protectionist lobbies would get the
upper hand. And as we learned from the 1930s, beg-
gar-thy-neighbour policies soon end up making beg-
gars of us all.

Another option is to treat the world as if it were a
nation state writ-large. There could be world elections
to a world parliament and even a world government.

But that is not realistic, in fact it would be dangerous.
It would achieve the opposite of what the proponents
suggest. There is no such thing as a world electorate.
Europe’s 350 million people would not accept being
continually outvoted by China’s 1,300 million. Nor it is
desirable: most decisions that affect New Zealanders
are still best taken in New Zealand rather than at a
global or regional level.

Our global institutions are 50 years old. We are mid-
dle-aged, and at 50 it is prudent to undergo regular
check ups. We were established out of the horror and
lessons of the First World War and Great Depression,
made deeper and more lethal by protectionism policies
and higher tariffs. The twin tyrannies of our age, fas-
cism and marxism, were given momentum from this
economic collapse. Then came the Second World War.
From this came the noble Marshall Plan, where the vic-
tors funded former enemies into future competitors.
The mirror opposite of the Versailles Treaty, they gave
us the United Nations and its many agencies, the
World Bank, the International Monetary Fund and the
GATT.

It is time for a check-up, an audit of our global institu-
tions. | believe in the post-war structure. With all its
imperfections, the world would be less stable, less pre-
dictable and more dangerous without these institu-
tions. We are fortunate that great public servants like
Kofi Annan and Jim Wolfensohn are there to guide us
with their wisdom and vision. Perhaps we can assist
their efforts, and my own, by updating our various
management structures.

The best option is to improve on what we have
already. For, me, that means doing more to reconnect
the WTO with ordinary people. Some of this is up to
the WTO Secretariat (and we have important initiatives
underway). But most of it is a job for governments. So,
what can WTO Members do?

First, | believe the WTO could be more open, so people
can judge whether their government is carrying out its
mandate in Geneva. (I also believe that the debates on
transparency currently underway in Geneva show this



is also the view of most Members.) WTO rules are all
publicly available, but perhaps the arguments and rea-
soning that shape their formation should be too. (But
it is not for me or the WTO to make public the bot-
tomline of a sovereign Government in sensitive negoti-
ations.) Let me add that we give the enemies of ‘open
societies’ an unnecessary hammer to beat us with
because of aspects of our culture and procedures.

Second, | believe many governments could do more to
inform their people about the WTO and its activities.
They could develop better procedures for informing
parliaments and voters about their work at the WTO,
just as some European Union members have done
about their work in Brussels.

Third, more might be done to involve Parliamentarians
in the WTO's work. | believe Parliamentarians could, if
given the opportunity, assist governments to bridge
the gap between the WTO and voters by holding pub-
lic hearings and better engaging the public at home in
the creation and implementation of policy. | might add
that parliamentarians already play a very important
part in the WTO as they are charged with the responsi-
bility of ratifying our agreements. In saying this, | can-

not, of course, prejudge how far the links can or
should go. That is for WTO Members to decide and
our Members correctly and jealously guard their pre-
rogatives.

Those are some ideas. | welcome this debate and the
greater scrutiny it implies. We at the WTO have plenty
to be proud of. And we will be even more effective if
we are seen to be more open, more accountable. Then
perhaps we can do better with our members who
could give us the resources to assist our more
marginalized members. | do not dream of having the
budget of the World Wildlife Fund which is three times
ours. But perhaps some governments might care to
give the same amount as they give to some NGOs. |
have just two staff members dedicated to dealing with
all of civil society, parliaments, NGOs and universities.

Finally, can | commend again for your consideration
the idea that political leaders ought to think through
the problems and challenges of coherence and jurisdic-
tion between their institutions - so that the United
Nations and its agencies, World Bank, IMF, ILO and
WTO better serve our masters — yourselves. And your
masters — the people.
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