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I PROCEDURAL BACKGROUND

11 On 23 December 1998 the European Communities requested consultations with Argentina
pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes (hereinafter the "DSU"), Article XXII of the General Agreement on Tariffs and Trade 1994
(hereinafter the "GATT 1994") regarding an aleged de facto export prohibition maintained by
Argentina on raw and semi-tanned bovine hides; an "additional VAT" of nine percent raised by
Argentina on the import of products into its territory; and an "advance turnover tax" based on the
price of the imported goods imposed on operators when importing goods into Argentina.*

1.2 Consultations were held in Geneva 5 February 1999, but did not lead to a mutually
satisfactory resolution of the matter. On 31 May 1999, the European Communities requested the
Dispute Settlement Body (hereinafter the "DSB") to establish a panel pursuant to Article XXII1 of the
GATT 1994, and Article 6 of the DSU. The European Communities claimed that the export
prohibition maintained by Argentina violated Articles X1:1 and X:3 (a) of GATT 1994 and that the
"additiond VAT" and the "advance turnover tax" were not in conformity with Article 111:2 of
GATT 1994.

13 At its meeting on 26 July 1999, the DSB established a panel pursuant to the request of the
European Communities, in accordance with Article 6 of the DSU. In document WT/DS155/3, the
Secretariat reported that the parties had agreed that the panel would have the standard terms of
reference. The terms of reference are the following:

"To examine, in the light of the relevant provisions of the covered agreements cited by
the European Communities in document WT/DS155/2, the matter referred to the DSB
by the European Communities in that document and to make such findings as will
assigt the DSB in making the recommendations or in giving the rulings provided for in
those agreements.”

14 Document WT/DS155/3, "Argentina — Measures affecting the export of bovine hides and the
import of finished leather,” aso reported that, on 31 January 2000, the Panel was congtituted as
follows:

Chairman: H.E. Ambassador Roger Farrell

Members: Mr. Victor Luiz do Prado
Mr. Sandor Simon

15 The United States reserved its rights to participate in the panel proceedings as a third party,
and presented arguments to the Panel.

1.6 The Pandl met with the parties 17 - 18 April 2000 as well as on 13 June 2000. It met wit the

third party on 18 April 2000. The Panel issued its interim report to the parties on 13 October 2000.
The panel issued itsfina report to the parties on 17 November 2000.

1. FACTUAL ASPECTS(MEASURESON EXPORT OF BOVINE HIDEYS)
A. ScoPE OF THE CLAIM
21 The European Communities requested the establishment of a Panel (WT/DS155/2) claiming

that Argentina maintained a "de facto export prohibition on raw and semi-tanned bovine hides which
is implemented in particular through the authorization granted by the Argentinean authorities to the

! See WT/DS155/1.
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Argentinean tanning industry to participate in customs control procedures of hides before export.” The
European Communities requested "the panel to consider that this export prohibition congtitutes a
breach of Article X1:1 of the GATT 1994.

2.2 In the legd argument in its first submission, paragraph 71, "the European Communities
considers that Resolution 2235/96° which provides the tanning industry with the possibility to control
the exportation of hides and skins congtitute an export restriction in the sense of Article X1 asit allows
the tanning industry to enforce an export ban imposed by that industry on the
daughterhouses("frigorificos").? In paragraph 73 the European Communities continues: " The facts
set out above clearly show that the authorization leads to a de facto export ban from Argentina on
those bovine hides on which the Argentinean industry is interested in adding value, namely raw
hides."

2.3 In paragraph 1 of its ora statement, the European Communities claims that the measure in
guestion "effectively acts to restrict exports of raw bovine hides from Argentina." In its answer to
guestion 1 by the Panel, the European Communities states that "this dispute is about Argentinean
government restrictions on raw bovine hides."

B. THE PRODUCTS CONCERNED: PRODUCTION AND PROCESSING OF RAW AND SEMI-TANNED
HIDES

24 Bovine hides are a by-product of mesat production. Each daughter of a bovine animal results
in the "production” of one hide. The value of one hide is about 5-10 percent of the animal's value.*

25 Raw, untanned, hides are mostly treated with salt so as to prevent decay during storage or
during transport from the slaughterhouse to the tannery. Raw hides can also be dried or chilled to
obtain asimilar preservation effect. These treatments are either undertaken by the daughterhouses, or
the tanneries in cases where the tanneries pick up the hides from the daughtering floor for processing.

2.6 Raw hides can be either "wholehides," or they can be split into "flesh split,” i.e. the bottom
split or reticular layer of the hide and "grain split,” i.e. the upper portion of the hide (outside of the
skin) which has been separated from the reticular or split layer.

2.7 Raw hides are usualy purchased from slaughterhouses by specialised hides and skins traders,
to be sold on to tanneries, or directly by the tanneries. There are cases where meatpacking plants and
tanneries are integrated enterprises with the ability to process rawhides.

2.8 Leather tanning consists of severa different operations and stages. Once they have entered a
tannery, hides first undergo the so-called "liming process': they are cleaned while hair, flesh and other
redundant fibres are removed from the hides surface. During the subsequent process of tanning, raw
hides and skins are transformed, through interaction with a tanning agent, into a durable material that
serves as input for downstream sectors such as footwear,” clothing, upholstery, handbags and other
leather goods. During production, the hide undergoes severa processes, each leading to a new stage

2 Resolucion No 2235/96 of 27 June 1996 (hereinafter "Resolution 2235").

3 In their submissions, the European Communities translates the Spanish word ‘frigorifico” as
"slaughterhouse," while Argentina frequently refers to "meat-packing plant." For the purpose of this text, the
term slaughterhouse is used as meaning also " frigorifico" and "meat packing plant.”

4 Argentina, in footnote 39 to paragraph 76 of its first submission argues of a value of 5-8 percent. A
study by UN/ECLAC quoted by Argentina in paragraph 19 of the first submission, as well asin reply to a
question by the Panel, argues for "approximately 10 percent"; UN/ECLAC, "Laindustrializacién del cuero y sus
manufacturas en la Argentina: un cluster en desarticulacion o un complejo desarticulado?" in the framework of
the project "A Natural Resource-Cluster Development Strategy: Growth, Distributive and Environmental
Implications,” by Gustavo Lugones and Fernando Porta, page 7, July 1999.

® Footwear accounts for 70 percent of the end-products for which raw hides are used.
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of leather production. The tanning agent used for approximately 90 percent of world production, and
also in Argentinag, is chromium (for shoe, upholstery and garment leather production). Chrome
tanning produces a type of semi-finished leather commonly referred to as "wet blue,” due to its bluish
coloration. The remaining 10 percent are vegetable tanned leather, used for shoe sole leather, belts
and luggage.

2.9 Raw hides constitute the most important input in the leather production process. Generaly,
the raw hides used represent 50 to 60 percent of the production cost of finished leather products.

C. PRODUCTION, PRICE, AND TRADE FIGURES OF RAW HIDES, SEMI-FINISHED AND FINISHED
LEATHER
1. Production figuresfor raw hidesin Argentina

210  In the period from 1967-1971, Argentina had a cattle stock of about 49.8 million head.® The
number increased to a pesk of 59 to 61 million head in 1977’ and declined steadily until it reached
50 to 52 million head in 1988. It remained stable at that rate until today, where Argentina's bovine
livestock ranges between 49 and 51 million head, making Argentina one of the six largest cattle
breeding countries.

211 The cattle daughter rate and raw hide production in Argentina was about 11.1 million in
1966, rose to about 16 million in 1978 and decreased to 11.27 million in 1998. Between 1992 and
1996, the daughter rate averaged 11.6 million head, with variations between 11.8 million and 11.4
million head for that period.

2. Export figuresfor raw hides and semi-tanned (wet blue) leather

212  For the lagt five years, the export figures (in kg.) for raw salted hides from Argentina, as
provided by the parties, differ, except for the years 1998 and 1999.

Y ear Figures provided by Argentina | Figures provided by the European Communities
1995 600900 387812

1996 298523 37557

1997 207027 1800

1998 3234 3234

1999 242875 242875

213  Theratio between daughtered animals and exported raw hides is expressed in the table below.
The number of exported raw/sated hides is derived from the export figures expressed in kg., as
provided by Argentina, divided by 30.11 kg., which is the average weight of araw hide. Both parties
acknowledge this weight. While the European Communities contests the Argentine figures from
1996-1998, it accepts them to show that on the basis of the figures provided by Argentina, since 1996
the export of raw bovine hides was lower than 1/2000 of annual production of hides.

® Figures quoted from FAO - See Exhibit EC |-41.
" The figures vary between from Exhibit EC 1-20 (figures on slaughter, exports etc. provided by
Argentinean authorities) to Exhibit EC I-41 (figures from FAO).
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Y ear Number of cattle Number of raw/salted Ratio of hides exported
slaughtered hidesexported over hides produced
1996 12916716 9914 1/1303
1997 12794718 6875 1/1861
1998 11.280.949 107 1/105429
1999 (estimated, | 11800121 8066 1/1463
Dec. missing
214  Argentina aso provided the following export figures for wet blue hides (in kg.):

215

2.16

3.

217

1995:
1996:
1997:
1998:
1999:

43521 kg.,
1087 kg.,
100297 kg.,
118689 kg.,
1034291 kg.

For 1999, exports of raw and wet blue hides corresponded to 0.78 percent of hide output.
Around 80-85 percent of the output of finished and semi-finished leather hides is exported.
Import figuresfor raw hides and semi-tanned (wet blue) leather

From 1995 onwards, Argentina has imported raw and wet blue hides. The import figures for

raw hides (in kg.) provided by Argentina and the European Communities vary as follows:

Y ear Argentina European Communities
1995 64020 34020
1996 3488950 3471400
1997 1714761 1691661
1998 4983383 3617403
1999 1492107 1762000
218  Over the same period Argentinaimported the following quantities of wet blue hides:
1995: 129514 kg;
1996: 667731 kg.;
1997: 950357 kg.;
1998: 3025609 kg.;
1999: 6401562 kg.
D. CONTEXT OF GOVERNMENT MEASURES REGARDING THE EXPORT OF RAW BOVINE HIDES IN
ARGENTINA
219 Before 1972, Argentina exported an important volume of hides to the rest of the world,

including the European Communities. Argentina was an important source of supply for tanners of the
European Communities. The average level of exports of raw bovine hides amounted to an average of
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177000 tons a year in the period 1961-1970. As from 1971 the number of exported hides started to
decline (74000 tons).®

220 In May 1972, the government of Argentina imposed a prohibition of exports of raw (wet
salted) bovine hides’ with the stated purpose of "protect[ing] the adequate supplies of bovine hides to
the tanning industry."

221 In this period, export of raw hides decreased from 144000 tons in 1970 to 7.000 tons in
1978.°

222 In Augugt 1979, following a Section 301 petition filed by the US Tanners Council, the United
States and Argentina reached an agreement, wherein Argentina committed itself to convert the export
prohibition into a 20 percent export tax and then gradually reducing that tax to zero by 1 October
1981.

223  Argentina implemented the first stage of this Agreement in 1979 by introducing the agreed
tax. At the same time, it imposed a minimum transaction price for the purpose of calculating the
export tax.

224  In 1981 Argentina failed to implement the tax reduction as foreseen in the agreement. The
US President terminated the agreement in 1982.

225 Inthe course of 1982 and 1984, when also export taxes were increased, export figures for raw
bovine hides continued to decrease from 8000 tons in 1979 (with an upsurge to 31000 in 1981, and a
downfall to 1000 tonsin 1983) to 7000 tonsin 1985.

226 In September 1985, a Resolution™ by the Secretary of State for Industry of Argentina
introduced a "suspension” on exports of raw hides and semi-finished leather in order "to maintain the
volume of supply in raw materials adequate to the needs of the domestic market of the leather tanning
and manufacturing sector facilitating a smooth flow of supplies while avoiding any undue increase in
prices."

227  Asfrom 1987 the Argentinean Government's dtatistics export of raw bovine hides, indicate
"0," which means that exports were less than 1000 tons.

228 In October 1990, the United States imposed a 15 percent countervailing duty on imports of
Argentinean leather.” Its authorities had found that a comparison of Argentinean and US hide prices
during the period in which Argentina maintained the aforementioned "suspension” on the export of
hides "clearly demonstrates that hide prices were consistently lower than US hide prices."*®

229  InApril 1992, the Argentinean Government replaced the export ban by a 15 percent duty** on
the exports of raw bovine hides™ and bovine wet blue."® The export tax is calculated upon the basis of

8 See Exhibit EC 1-18, taken from FAO World statistical compendium for raw hides and skins, leather
and |leather footwear 1961-1982.

° Decree No 2861/72.

10 Exhibit EC 1-20 (Figures on slaughter, exports etc. provided by Argentinean authorities)

11 Resolution 321/85. This Resolution is also cited in the US decision imposing a countervailing duty;
see Exhibit EC 1-6 (US notice on imposition of countervailing duties on imports into the US of leather from
Argenti na%, p. 40213 top of right hand column.

12 See Exhibit EC 1-6, Op. Cit.

13 | bid., at 40214 top of middle column.

14 Resolution MEOSP No: 537/92 of 29 April 1992 (See Exhibit EC 1-7). The Resolution also
introduced a 15 percent additional tax, but this tax was later abolished.

15 With the exception of dried and pickled hides.
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areference price (Chicago quotation of Butt Branded Steer Hides) on the exports of raw bovine hides
and wet blue, and an "additiona" tax of 15 percent on such exports. That additional tax was later
abolished and between 1993 and 1999, no additional export charges were levied.

230 Upon request of the Argentinean tanning industry on 17 February 1993, the Argentinean
Government authorized on 15 April 1993 through Resolution 771/93, the presence of representatives
of the Argentinean Chamber for the Tanning Industry (CICA) during customs controls of bovine raw
hides (tariff headings 4101.10/21/22/29/30) and wet blue hides (tariff headings 4104.10.100,
4104.21.00, 4104.22.00 and 4104.29.10) before export. The measure was originally foreseen to apply
only for 90 days, but was extended severd times'” The authorization originaly applied only to
products faling under the same customs position as those which were subject to the export tax, i.e.
raw hides and wet blue hides.

231 On 26 April 1994, upon its request, the system was extended to representatives of the
Association of Industrial Producers of Leather, Leather Manufactures and Related Products
("ADICMA") and the customs position on which the system applies was extended to also cover
finished leather and furs (all customs positions under 4104).™® Since then, also persons appointed by
the member organisations of ADICMA, i.e. representatives from Argentinean leather producers and
leather goods producers, are allowed to be present when the goods concerned are presented for export.

232 In December 1994 the export duty was adapted to the Common Nomenclature of Mercosur.*®
A timetable for the progressive phasing out of the export duty was established. However, since then
this timetable was modified on various occasions, owing down the phase-out.”

233 Infact, dthough the total abolition of the export duty by the end of 1999 had been announced
dready in December 1994,%" it was recently extended for (at least) another half year On
1 January 1998, the export tax was reduced to 10 percent. On 1 January 1999, the export tax was
reduced to 5 percent. That rateis currently still applied.

234 The one-before-last of the Resolutions perpetuating the authorization was Resolution 2235,
which refers to afresh request® by ADICMA to continue the system.?*

E. RESOLUTION 2235

235 Upon request by ADICMA, the National Customs Administration of Argentina issued on
27 June 1996 Resolution 2235. Annex Il of the Resolution sets out the "operative rules’ and resolves
asfollows:

1 The entities listed in Annex 111 hereto may appoint members of their staff to
participate jointly with the agents involved in the inspection of goods classified under
the tariff headings listed in Annex 1V.

16 With the exception of "flesh splits," which are the reticular layers of hides.

17 See Resolution 1650/93 of July 1993 (Exhibit EC 1-12); Resolution 3208/93 of 20 December 1993
(Exhibit EC 1-13); Resolution 1024/94 of 26 April 1994 (Exhibit EC 1-14); Resolution 1380/94 of 31 May 1994
(Exhibit EC 1-15); Resolution 3746/94 of 28 December 1994 (Exhibit EC 1-16); Resolution No 2257/95 of
31 July 1995 (Exhibit EC 1-17).

18 See Resolution 1024/94 of 26 April 1994 (Exhibit EC 1-14).

19 See Decree 2275/94 (Exhibit EC 1-8).

20 See for example Regulation MEOSP 722/95 of 21 December 1995 (Exhibit EC 1-9).

%1 See Resolution 2275/94 (Exhibit EC 1-8).

%2 See Resolution 20/99, (Exhibit EC 1-10).

23 Seefirst recital to the Resolution, which refers to Argentinean file number 412.739/96.

24 Seefirst recital to the Resolution, which refers to Argentinean file number 437.872/96.
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1.1 For this purpose, they shal inform this nationa administration of the
appointment of representative experts and draw up lists of those appointed, containing
particulars of each one's address, telephone and fax or telex numbers and the different
customs jurisdictions in which they will be involved in joint inspection activities.
They shall also keep those lists up to date.

12 The authorization hereby conferred shall be applicable in al customs
jurisdictions.

1.3 In the Buenos Aires and Ezeiza customs jurisdictions, if and when the fina
export destinations for consumption or temporary export so require, staff may be kept
on a permanent basis to carry out these support tasks.

1.4 The same facilities may be authorized in the customs departments in the
interior of the country.

15 Final export degtinations for consumption shall be checked in the case of
those for which the red channel (goods to declare) was selected as well as all
temporary export destinations.

1.6 Goods shall be inspected by the technical inspection and vauation unit, with
the possible support of the expert appointed by the respective entity, but this will be
done without holding up shipment operation if the expert is not present.

236 Annex Il ligts, among other leather-manufacturing industry organizations, aso CICA and
ADICMA, as being involved in the ingpection of goods classified under the tariff headings set out in
Annex IV.? The products covered by Annex IV include bovine hides and calf skins, semi-finished
leather and finished leather

237 Pursuant to a further request for prolongation by ADICMA, Resolution 716/97 of
28 February 1997 determined that the authorization would continue to apply indefinitely. No
authorization similar to that contained in the Resolution exists for the export of any other product
from Argentina. Argentina explained that no other similar request from other entities or industries
had been made.

F. THE PRACTICAL APPLICATION OF RESOLUTION 2235/96

238 The export procedure for hides and the inspection of the goods (leather) by the Technical Unit
for Verification and Valuation (UTVV) aswell as the participation of the chambers in that process are
not governed by any specific DGA resolution, but by the Customs Code (Law 22415), by Resolution
ANA 1284/95 (regulating export transactions declared through the MARIA Computer System — SIM)
and by Resolution ANA 125/97 and its modifying resolutions establishing the general procedures for
all exportation.

239 ADICMA saff are alowed to witness the actions of the customs officer inspecting goods
covered by Resolution 2235. Once Customs receives a notice of embarkation by the exporter or his
customs broker, it notifies ADICMA that a clearance operation will take place, indicating the place,
day and approximate time. ADICMA may be informed of this by a telephone call from the customs
ingpector, but there are instances in which they are notified of the date and approximate time of the

%5 Hereinafter, where the submissions speak of "ADICMA," "ADICMA representatives,” "ADICMA
staff," or "tannery representatives,” the groups of organizations authorized through Resolution 2235 are meant
by the parties.
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clearance, the place, name of the exporter, identity of the means of transport, destination and
description of the goods by the exporter's own customs clearance agent.”

240 Once a the place of inspection, the ADICMA representative accompanies the inspector in
ascertaining that the exporter's declaration coincides with the goods to be cleared for export.

241 The inspection, classification and vauation of the goods declared are carried out by the
UTVV. It verifies that what is declared in the permit of shipment is red, that the tariff heading
indicated corresponds with the description of the goods and that the duties and charges proposed are
appropriate, and then cross-checks supplementary data, number of packages and their identity.

242  All of thisis done by the inspecting officer, in the presence of the customs officer, exporter”’
or his customs clearance agent and the staff detailed by ADICMA to attend.

243 If the DGA determines that the merchandise has been correctly classified, the shipment goes
ahead. If the inspecting officer detects irregularities, shipment is not alowed. If there are
discrepancies in the amount, quality and/or value of the goods, the appropriate complaint will be
lodged with the Disputes Section or with the competent local customs office, pursuant to the rules.

244 If ADICMA representatives disagree with the decision of the customs officers, they may
submit a complaint subsequently or, if appropriate, file with a court charge on alleged criminal
offences. According to Resolution 2235, there must not be any delays as a result of ADICMA
participation in the inspection. Resolution 2235 does not provide that shipments can be stopped on
account of any possible objection from the ADICMA representatives who are present during the

inspection.
I11.  CLAIMSBY THE PARTIES

31 The European Communities requests the Pand to find that:

- the authorization granted to representatives of Argentinas tanning industry to participate in
customs control procedures of raw bovine hides before export, which is currently contained in
Resolution 2235 of the Nationa Customs Administration (the "ANA") is inconsistent with
Article XI:1 of the GATT.

- the said authorization is inconsistent with Article X of the GATT.
3.2 Argentinareguests the Panel to:

- find that the authorization granted to representatives of the tanning industry under Resolution
2235 neither has the characteristics nor gives rise to the consequences aleged by the
European Communities in its written submission and therefore cannot be deemed to infringe
the provisions of Article XI:1 of the GATT 1994;

- reject the alegations of the European Communities that Resolution 2235 is being
administered in a manner that is partia, not uniform and unreasonable in light of the
obligations arising from Article X:3(a) of the GATT 1994.

26 Copies of such faxes are contained in Exhibit ARG-XXVII.

27 Article 340 of the Argentinean Customs Code provides: "The exporter or, as appropriate, the
customs clearance officer acting on his behalf shall be present during the inspection of the goods. Failing this,
he shall forfeit the right to raise any objections to the outcome of the inspection determined by the customs
department.”
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V. MAIN ARGUMENTS
A. VIOLATION OF ARTICLE XI:1 OF THE GATT 194

4.1 The European Communities claims that Resolution 2235 provides the Argentine tanning
industry with the possibility to control the exportation of bovine hides and skins, thus alowing the
tanning industry to enforce an export ban imposed by that industry on the slaughterhouses.
Resolution 2235 therefore congtitutes an export restriction in the sense of Article XI:1 of the GATT
1994. The European Communities argues that the measure cannot be justified on technical grounds
and pursues, in redlity, a clear protectionist purpose as it discourages, in practice any daughterhouse
from exporting.

4.2 The European Communities argues that the presence of the tannery representatives during the
inspection will alow them to obtain confidential business information. Exporters of raw hides will be
dissuaded from engaging in export transactions they know that thereby their domestic buyers will
receive business confidential information of that company. What is more, the tanneries can use this
information — as they hold a dominating market position over the daughterhouses - to dissuade the
daughterhouses from exporting.

4.3 Argentina contests the European Communities assertion that it is de facto imposing a
prohibition on exports of bovine hides. ADICMA representatives have no lega authority to restrict
exports pursuant to Resolution 2235. Argentina also contests that the presence of ADICMA
representatives imposes a prohibition by creating a chilling effect on exports of raw hides and semi
tanned hides. Argentina further states that the European Communities was not able to explain, even
upon request by the Panel in the second oral hearing, how the so called chilling effect took place at
the customs. In addition, Argentina explained that ADICMA representatives do not have access to
confidential information and al the information they do have access to is fredly available and in the
public domain. Argentina also points out that the government officials are barred by crimina law
from divulging any confidential information to the ADICMA representatives. The EC has not been
able to provide a single example about any attempted export that was rejected, complicated or aborted
by the Argentinean customs authorities as a result of Resolution 2235. Argentina argues, moreover,
that the European Communities has failed to adduce evidence to support its claim that there was
price-collusion on the part of the tanning industry, noting that it was not aware of any complaint in
this regard to its competition authority. Argentina further states that the mesat-producing industry has
a four-times higher turnover than the tanning industry, and the vaue of the raw hide represents only
5-8 percent of the value of the animal at the time of daughter. Against this backdrop, it can hardly be
claimed that the tanneries could exert pressure on the meat packing plants.

4.4 As for the lack of exports of bovine hides, Argentina recalls that the meat-producing industry
has been in a state of economic decline over the past few years. Argentina also argues that, while its
own bovine hides are comparable to US hides in terms of quality, the prices quoted by the European
Communities relate to products at different stages of processing. According to Argentina, in the US,
the tanning industry receives and pays for a product that has aready undergone some initial
processing, whereas in Argentina this is not the case. If Resolution 2235 did bring about the effects
aleged by the European Communities, those suffering from its effects would have challenged it under
relevant Argentinean law. According to Argentina, they did not do so.

1. Export prohibitions or restrictions maintained by a Contracting Party, made effective
through " other measures’

45 Artice XI:1 GATT 1994 stipulates that export restrictions can be made effective not only
through quotas or licenses but aso though "other measures.” The European Communities clams
that it is irrdlevant that the authorization contained in Resolution 2235 is not a forma prohibition or
quantitative restriction. As confirmed by numerous Panel decisions, Article XI:1 is comprehensive
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and coversall measures restrictive of trade other than measures taking the form of customs duties and
charges® Moreover, in Guatemala-Cement the Appellate Body stressed that "[ijn the practice
established under the GATT 1947, a"measure” may be any act of aMember (...)."*°

4.6 The European Communities states that the resolution — to use the words of Article X1 —
"makes effective’ this export restriction, since it creates the possibility that the ADICMA
representatives obtain confidential business information.

4.7 Argentina argues that the participation of private sector representatives in the inspection of
raw bovine hide exports cannot contravene Article Xl, which specificaly refers to quantitative
restrictions attributable to government action. Nor is there any contravention in the form of a de facto
restriction.

4.8 Argentina maintains that "other measures” in the sense of Article XI:1 GATT 1994 cannot be
just any kind of measures. GATT/WTO practice lays down the requirements to be met by "other
measures’ in order for a de facto prohibition to be proven. The authorization a issue is not
"mandatory" or "binding" in nature.

4.9 In the Japan — Semiconductors® case which the European Communities mentions, the Panel
considered that two criteria had to be fulfilled to find aviolation of Article XI:1.

(a@ that sufficient incentives or disincentives existed for non-mandatory measures to take
effect; and

(b) that the operation of the measures was essentially dependent on government action.

410 Only if both criteria were satisfied, the measures in question became "measures [which]
would be operating in a manner equivalent to mandatory requirements.”*

411 Argentina states that when applying these criteria, mutatis mutandis to the case a hand, the
presence of representatives of ADICMA for the conduct of customs control procedures does not
imply alegal authority® to impede customs clearance (Article 1.6 of Annex Il to Resolution 2235 and
concordant legidation in the Customs Code).

412 Thelegal conditions of their presence (lack of lega authority to prohibit export) show that the
aleged de facto prohibition can in no way be carried out by this fact done. Consequently, the first
requirement for proving a de facto prohibition in respect of "other measures’ under Article X1:1, as
st out in the precedent relied upon by the European Communities, is not fulfilled.

413 Anandysis of the second requirement of the Japan - Semiconductors case, namely whether
the operation of a measure designed to restrict exports is essentially dependent on government action.
In this respect, Argentina states that the achievement of the objective of the sole measure contested by
the European Communities, Resolution 2235, does not depend, in terms of enforcement of the
resolution, on any government action.

28 See Japan — Restriction on Imports of Certain Agricultural Products, March 22, 1988,
BISD 355/163 ; Japan —Trade in Semiconductors, 4 May 1988, BISD 355/116, Korea — Restrictions on Imports
of Beef, 7 November 1989, BISD 365/286.

29 See Guatemala - Anti-Dumping Investigation Regarding Portland Cement from Mexico, Report by
the Appellate Body, AB-1998-6, WT/DS60/AB/R, 2 November 1998, at footnote 47 to paragraph 69, page 24,

30 See Japan - Trade in Semiconductors, Report of the Panel, L/6309, paragraph 108.

3L | bid., paragraph 109.

32 Asinindicated in Article 23(p) of the Customs Code and Article 1.6 of Annex |1 to RG 2235/96.
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414  In other words, the resolution authorizes the voluntary participation of technical expertsin the
goods inspection process, for the sole purpose of assisting the customs expert. But just as
representatives of the industry chambers are not legally entitled to prevent the customs clearance of
the goods, neither is the government legally entitled to compe them to participate in the inspection
process, o that the voluntary participation of the industry chambers in the inspection process can in
no way be considered to congtitute the equivalent of what in the Semiconductors case was described
as a"coherent" system restricting sales.®

415 In short, Resolution 2235 authorizes the presence of technical experts of the industry, but that
authorization does not guarantee a specific effect with regard to private actors®* or with regard to the
exported products. Resolution 2235 applies no incentive or disincentive of any kind to prevent the
export of raw and semi-tanned hides: its text provides for none, either in its legal grounds or in the
operative part. As was mentioned above, the outcome of its implementation is also not dependent on
government intervention. It is merely an authorization to obtain technical support for inspection of
the export of all types of hides.

416 The European Communities disagrees with Argentinas analysis of the Semiconductors
Panel Report. Unlike in that case, the measure in question here is an obligatory government measure.

417  The European Communities states that the measure is of course a government measure, as it
was issued by the Argentinean government. Based on the Resolution, the Argentinean customs
authorities inform the ADICMA representatives whenever hides and skins are submitted to them for
inspection before export and invite them to be present.

418 Argentina states that the qualification of Resolution 2235 as a government measure is
irrelevant to these proceedings. Argentina never denied that the Resolution was an administrative act
of the Argentine Government and that it had the legal status of a governmental act. This has nothing
to do with meeting the requirements of Article X1:1. If we were not speaking of a governmental act,
the Panel would never have been established. The WTO dispute settlement mechanism does not dedl
with the acts of private individuals.

419 The European Communitiesasserts that the measure is of an obligatory nature. Due to the
contested Resolution, anybody who wishes to export hides from Argenting, is obliged to accept that
ADICMA-representatives may be present when hides are inspected by the customs authorities. That
ADICMA is perhaps not obliged to be represented is irrelevant: the measure is mandatory, since the
potential exporter is forced to undergo the ADICMA-presence if ADICMA chooses to be present.
The reasoning, which Argentina builds upon the Japan-Trade in Semiconductors Pane Report, is
therefore flawed, as the measure is obligatory by nature.

420 In reply to a question by the Panel, the European Communities further underlines that the
Resolution, which is a government measure, directly causes the redrictive effect on exports by
allowing the CICA/ADICMA presence; it is a conditio sine qua non for creating that effect. In a
similar manner to the Japan-Trade in Semiconductors Panel Report, Argentina violates Art. X1 by
encouraging — through alowing the CICA/ADICMA presence —pressure by the tanneries on a
daughterhouse. Also, Argentina violates Art. XI by providing the tanneries with confidential
information regarding that export transaction, which in itself — as the daughterhouses confirm —
restricts them in exporting freely. The EC finally notes that if Art. X1:1 could be circumvented by
WTO Members simply by giving private operators sensitive information and "letting them do the

335ee Japan - Trade in Semiconductors, Op. Cit., paragraph 117.

34 Japan - Measures Affecting Consumer Photographic Filmand Paper, WT/DS44/R, paragraph 10.46:
"In line with this observation of the Japan - Agricultural Products Panel, we consider that our analysis of the
alleged "measures’ in this case must proceed in a manner that is sensitive to the context in which these
governmental actions are taken and the effect they have on private actors.”
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work", that provision could be rendered completely ineffective. The fact that exports of raw hides
from Argentina are marginal, especialy in comparison with years with comparable slaughter rates
before Argentina started its long series of measures prohibiting exports of hides, proves that Res.
2235/96 severely restricts exports.

421 Argentina responds that Resolution 2235 is in no way mandatory in terms of giving
ADICMA the authority to detain any shipment. If ADICMA does not have any authority to detain a
shipment, the fact that the potential exporters must accept the possible presence of ADICMA (" ... the
potential exporter is forced to undergo CICA presence if CICA chooses to be present”) is irrelevant
with respect to the obligatory nature of the measure.

422  For this obligatory nature to prove the existence of a "de facto ban™ which fits the broad
definition of "other measures,” there must be a direct relationship between the content of the rule and
the effect it is meant to achieve. In other words, the substantive content of the obligatory rule must be
relevant to the intended effect. If there is no such relationship, and if by its obligatory nature alone it
does not produce any effect on the market, the alleged obligatory nature of the measure isirrelevant in
establishing aviolation of Article XI:1.

423 Even if one was to assume that the definition of "depending on government action,” in the
meaning indicated by the European Communities, had any value in proving the restriction, and the
European Communities has not been able to demonstrate that it does, the fact is that even if the
measure were considered "obligatory,” the requirement that it should have an effect, as set out in
Semiconductors, would remain. Argentina showed that there are exports, thereby disproving per se
the existence of the aleged ban. Therefore, the other requirement established by Semiconductors -the
effectiveness of the measure- is not fulfilled either in this case.”

424  What is more, ADICMA's participation does not have any impact on exports, as proved by
the fact that when exports did increase, it was as a result of the "phase out" of export duties. If the
presence of the ADICMA per se had any influence on exports, the exports would not react to the level
of duty. Consequently, the questioned measure has no effect in achieving any kind of ban.

425  Two graphs were presented by Argentina, showing both intrazone and extrazone export trends
for sdted hides and wet blue, as follows. This division was made based on the destination of exports,
considering that the duties were different for both zones until 1999.

426  Both zones show a high correlation between the levels of duties and the amounts of exports
for 1996, 1997 and 1999. That correlation is distinctly greater for 1999.

4.27 Inintrazone trade it is observed that the reduction from 15 to 8 percent in duties trandated
into a sizeable increase in exports, from $2.250 to $25.603.

428  Extrazone trade for 1996 and 1997 showed no significant changes in export quantities, duties
having been maintained at the same levels.

429 No correlation was seen between the variables studied for 1998 in both zones. It is worth
recaling that 1998 was an atypical year for the hide trade, having been severely affected and
influenced by the crisis in the Asian countries, which led to a contraction of trade and to price
voldtility.

430 Itisconcluded that duties are a sufficiently suitable instrument for encouraging the processing
of raw materials on the domestic market, but we must also point out that they are not hampering salted
hide and wet blue exports, as such exports have indeed been taking place.
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431 The European Communities state that exports of raw bovine hides and wet blue from
Argentina have never been subject to tax refunds. Quite to the contrary, bovine hides were, and till
are, subject to an export tax. However, Resolution ANA 771/93 of 15 April 1993, which for the first
time alowed representatives of the Argentinean tanning industry to be present at customs control of
hides before export, applied exclusively to raw hides and wet blue, not to crust and finished |eather.

432 The justfication given by Argentina for the measure is therefore absurd. One cannot
reasonably argue that an export control procedure on raw hides and wet blue only was introduced to
prevent fraud in the system of tax refunds for finished leather. In this context it is also important that
the CICA letter of 17 February 1993, requesting the measure, does not invoke such a justification at
all. It focuses on the fact that hides are a scarce material whose commercialisation — CICA argues—is
restricted in amost al other countries, and therefore argues that the most extensive export verification
system should be applied to them ("En atencion a que € cuero es una materia prima atipicay escasa
sendo su comercidizacion restringida en cas todos los paises (...)") This is confirmed by the fact
that Resolution 771/93 does not mention the prevention of fraud in the systems of tax refunds as a
judtification for its adoption.

2. Rationale for the enactment of the Resolution

433 The European Communities states that the authorization of representatives of the tanning
industry to be present during customs inspections of raw bovine hides designated for export leads to a
de facto export ban. The Argentine government is not only fully aware that the adoption and
maintenance of the Resolution leads to export restrictions, but it is clear that this restriction is the
rationale for the enactment of the Resolution.

434  The European Communities recalls that since the early 1970s, that is to say during over
20 years before the adoption of the measure, Argentina had maintained measures prohibiting or
restricting hide exports, consisting of an outright export prohibition between 1972 and 1979, an export
tax based on minimum prices between 1979 and 1985, and again an outright prohibition between
1985 and 1992.

435 In 1992-1993, after replacement of the export ban by atax, the tanners became aware that the
export tax was insufficient to restrict exports and asked for authorization to be present at customs
clearance of hides before exports.®> Therefore, the Argentinean tanning industry had requested to
participate in the inspections in order to obtain knowledge of any attempt by daughterhouses to export
hides, instead of sdlling them to the domestic tanneries. The measure was continued as a result of
further requests by the Argentinean tanning industry. The tanning industry is interested in adding
value to the raw hides and wants to secure a cheap supply of raw hides. It isnot a coincidence that the
origina measure, Resolution ANA 771/93, applied to exactly the same products as those that were
subject to the export tax under Resolution MEOSP 537/92.%° This fact makes clear that the aim of the
measure was simply to restrict exports.

436 The European Communities argues that Argentina has never concealed that the underlying
intention of these measures was to support its tanning industry by restricting foreign purchasers
access to that industry's most precious raw materia, i.e. bovine hides.

3 According to the European Communities, this is similar to what happened in 1979 when first after
pressure by the US the embargo was replaced by an export tax, which was then however nullified by the
introduction of a minimum price.

6 Namely positions 4101.10.00, 4101.21.00, 4101.22.00, 4101.29.00, 4101.30.00, 4104.10.00,
4104.21.00, 4104.22.00, 4104.29.100; See Resolution 537/92 (Exhibit EC I-7) and Resolution 771/93 (ECI-11).
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437 Itisin this particular context that in 1993 CICA, the Chamber of the Argentinean tanning
industry, made a request to participate in the customs control of bovine hides before exports.*” The
letter focuses on the fact that hides are a scarce material whose commercidisation was (as CICA
aleges) restricted in amost al other countries. Therefore, the letter argues that the most extensive
export verification system should be applied to them ("En atencion a que € cuero es una materia
prima atipica y escasa siendo su comercializacion restringida en casi todos los paises (...)"). CICA
has aways openly admitted that it was seeking to restrict exports of bovine hides. In 1996 the
Chairman of CICA openly declared in an interview with a specialised magazine that: "'one cannot
allow total liberalisation of the hides market so that companies from other countries can buy up our
scarce raw material ."*®

438 The European Communities contends that daughterhouses have repeatedly complained about
the fact that they are unable to export hides so as to benefit from the higher prices in the world market.
Recently, in a press release issued together with associated industries they complained not only about
the continued application of the export tax, but also about the privilege granted to the leather industry
to assist when (in particular) hides are offered for export.*

439 The European Communities argues that the fact that the leather tanning industry is the only
industry that has ever requested to participate in customs control before exports, only confirms that
the am of the measure is to restrict exports. The Argentinean leather tanning industry is the very
industry for the benefit of which the export of its raw materiad has been squarely prohibited or
severely restricted between 1972 and 1992, and which has always been opposed to the free export of
it. Moreover, the industry's request was made not long after the last export prohibition was repealed.
Thisis surely not a coincidence.

440 Argentina states that the presence of technica experts from the tanning industry during the
inspection was authorized to give customs the benefit of professiona advice for the correct
classification of goods. This reason given by ADICMA were set out in its note to the National
Customs Administrator: "This Association has asked to participate in the inspection of some leather
products under Chapters 41, 42, 64 and 94 in order to co-operate with the customs in endeavouring
to clarify and avoid the recurrence of certain irregularities affecting the industry through market
distortions, and the Sate through taxes foregone or the payment of undue refunds™*

441 ADICMA's arguments are convergent with the interests of the State as encapsulated in the
preamble to Resolution ANA 125/97 modifying Resolution ANA 3023/93, which regulates export
controls and the resulting payments of benefits and collection of the duties generated by that
activity:"... It is deemed necessary to take steps to reinforce this National Administration's powers of
control with respect to export transactions which are accorded incentives. In that regard, it has been
considered useful to expand and adapt the guidelines laid down in the preamble to the
aforementioned resolution and amendments ther eto, which established controls on the submission of
Export Applications for inputs, and that it is necessary to step up such controls to be effected on
selective inspections and on formalities to ensure the correct assessment of duties and payment of
benefits by including the guidelines set in current provisions ...."

442  Theinterest for the ADICMA representatives to be present is hence to have the assurance that
under no circumstance will raw or semi-tanned hides — essentia inputs for the industry - leave the
domestic market without paying the corresponding export duty.

37 See copy of aletter provided in Exhibit ARG-XXXIII.

38 See Exhibit EC 1-29, from "Leather Magazine," July 1996 p. 42, 2" column middle.

39 See Press release contained in Exhibit EC 1-28.

“0 Note from ADICMA to the National Customs Administrator dated 4 April 1994. Page 1 of National
Customs Administration File 412576/94; see Exhibit ARG-XXXIII.
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443  For the Government, the presence of the tanning industry at the time of inspection is merely
one additional element whereby to ensure that its customs staff will make no mistakes in the
classfication of products. This ensures that that export refunds are paid only to those exports that
qualify for them. Export refunds are granted in respect of tanned hides (i.e. hides to which value has
been added),** which means that the industry aso has an interest in ensuring that unprocessed
products do not benefit from a refund to which they are not entitted. As is known, the refund
mechanism is used by States in pursuit of the genera objective of adding value to raw material, which
is consistent with GATT-WTO obligations.

444  The State, in turn, aso has an interest in paying only such refunds as are strictly appropriate
to the characteristics of the product, and it is in the interests of the industry to ensure that those who
push back the production frontier by incorporating added value and technology to the raw materid,
are the ones to benefit from the refunds rather than others. In the same way, the government is
interested in collecting export duties for export of raw and wet blue hides. Needless to say, these
unlawful acts may be committed both in exporting rawhides and wet blue, on which export duties are
due, and in exporting finished leather or semi-finished leather, which in certain cases are dligible for
refunds. In reply to a question by the Panel, Argentina states that since the effective date of
Resolution 2235, no complaints have been lodged regarding irregularities in which Argentina views
as evidence that the goa of avoiding fraud has been achieved.

445  Argentina asserts that the presence of ADICMA representatives would furthermore lend
greater transparency to the goods inspection process and enables the different interests involved to be
represented.

446 In reply to questions by the Panel, Argentina stated that no measures smilar to Resolution
2235 existed in other industries is explained by the fact that no other industry has requested
participation in the customs inspection of goods for export.

447 The European Communities argues that Argentina has failed to show any plausble
justification why leather industry representatives should be present during the customs inspections
concerned. The only justification, which Argentina puts forward in some detall, is that the measure is
aimed at preventing fraud in the systems of tax refunds. It states that these refunds apply to exports of
finished/tanned |eather (cueros curtidos). Exports of raw bovine hides and wet blue have never been
subject to tax refunds. However, Resolution ANA 771/93 of 15 April 1993, which for the first time
allowed representatives of the Argentinean tanning industry to be present at customs control of hides
before export, applied exclusively to raw hides and wet blue, not to crust and finished leather.

448  The European Communities states that Argentinas justification for the measure is absurd. It
cannot reasonably be argued that an export control procedure on raw hides and wet blue only was
introduced to prevent fraud in the system of tax refunds for finished leather.

449 The CICA letter of 17 February 1993,% requesting the measure, does not invoke such a
justification at al. This is confirmed by the fact that Resolution 771/93 does not mention the
prevention of fraud in the systems of tax refunds as a justification for its adoption.

450 The fact that the presence of the tanning industry at customs control was a so authorized later
on with regard to exports of finished leather and furs (Resolution 1024/94) does not change in any
way that their presence is completely unnecessary when raw hides or wet blue are offered for export.

451 The European Communities states that Argentina has provided no evidence regarding the
exact products to which refunds apply. However, according to the evidence obtained, such tax

1 See Decree 1011/91, Exhibit ARG-XXXIV.
“2 See letter from CICA, Op. Cit., Exhibit ARG-XXXIII.
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refunds currently only apply to processed leather products (wallets, belts, clothes etc.) and to certain
types of finished leather.*® There is no risk to confuse a raw hide or wet blue with those products.**
Argentinean customs officials therefore do not need ADICMA representatives in order to ensure that
araw hide would be wrongly classified as—e.g. - awallet* and that a refund would be paid. During
the second meeting, the European Communities showed examples of inter aliaraw hides and wet blue
on the one hand, and finished leather on the other hand, arguing that the various products can very
eadily be distinguished.

452  Moreover, if there was really arisk that raw hides and wet blue would receive refunds unduly,
the Argentinean government would ensure the presence of experts by its own initiative, in order to
avoid undue payments, and not only act as a reaction to a request by industry. After al, the
Government is the first to become aware of fraud and is the only victim of it. Similarly, the
Argentinean government might have granted such a request only on condition that ADICMA experts
would be present at all transactions.*

453  The European Communities argues that the Appellate Body has held that "[A]dthough it is
true that the aim of a measure may not be easily ascertained, nevertheless its protective application
can most often be discerned from the design, the architecture, and the revedling Structure of a
measure."’ In the present case, the protective application in the sense of "export restricting nature” of
the measure can be discerned in particular from the very specia historic context of the measure, its
exceptiona nature and the absence of any reasonable objective for it.

454  Argentina states that the question of the need to hire independent experts never arose.
Besides, that would result in an additional cost to the economy. The authorization was never
guestioned by any of the parties.

455  Argentina emphasizes that Resolution No. 2235/96 was enacted under the authority granted to
the Nationa Customs Administration by Article 23(i) of the Customs Code (Law 22415) and was
therefore subject to the provisions of Articles 25 and 26 of the same Code which authorized members
of the public to lodge appeals against the Resolution. Pursuant to Article 26 of the Customs Code,
«citizens who claim an individua right or a legitimate interest may appeal to the State Secretariat for
Finance against the generd rules referred to in Article 25* within a maximum of 10 days from the
day following their publication in the Officia Journal (Boletin Oficid).

“3 See Exhibit EC 1-42 , which gives the relevant page of Argentinean Resolution 257/2000, published
in the Argentinean Official Journal of 29376 of 10 April 2000. The European Communities notes that the list
does not include products under customs heading 4101. See also Exhibit EC [-43, which provides the
Argentinean nomenclature for customs heading 4202.

44 The European Communities argues that, similarly, even if it were true that refunds are available for
finished leather generally as Argentina seems to argue without however providing evidence, thereis no risk to
confuse between raw hides and wet blue on the one hand and finished leather on the other hand.

%5 The European Communities argue that, in the line of the previous footnote, i.e. if the refunds applied
to finished leather generally, even a piece of finished leather.

48 According to the European Communities, Argentina's answer to the question of the Panel is wholly
unconvincing; of course the Argentinean government could have granted the request only on the condition that
the ADICMA expertswould be present in all cases.

47 See Japan — Taxes on Alcoholic Beverages, Report by the Appellate Body on AB-1996-2,
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, 4 October 1996, at page 29.

8 Article 25 of the Argentinean Customs Code provides: "The genera rules enacted pursuant to
Article 23, paragraphs (i), (j), (k) and (I) shall enter into force on the day following their publication in the
Official Journal Boletin Oficial), unless they specify a later date, and shall be binding on citizens, without
prejudice to their right to lodge the relevant appeals in particular cases where their individual rights are
affected”.
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456  Consequently, if the Argentine Meat Packer's Association (Asociacion de Frigorificos
Argentinos) or any exporter of raw or semi-tanned hides had considered Resolution 2235 and the
previous related texts to violate their rights, they could have lodged appropriate appeals to obtain the
repeal or amendment of the Resolution; in other words they were not all without any means of
defence. We do not see how the EC can contend that there is a de facto export ban when the parties
interested in doing so have not used the mechanisms available to them under national legidation to
request appeal of the regulations which, in theory and according to the EC's arguments, prevent them
from exporting raw and semi-tanned hides.

457 In that connection, Argentina wonders, why in the argument of the European Communities,
would there be any point in ADICMA's presence during customs control for the sole purpose of
obtaining data concerning the identity of the exporter when that data can be accessed by other means
already mentioned, such as the Exporters Guide or on-line systems. Argentina also chalenges the
European Communities to explain why ADICMA should be present at the verification of flesh split
exports, for example, when the presence merely serves to prevent exports of raw hides, as alleged by
the European Communities.

3. Alleged restrictive effect dueto the presence of ADICMA representatives

458  The European Communities aleges that the mere fact that ADICMA representatives may be
present during export verifications creates the risk that the ADICMA representatives will be informed
of confidential information, including the name of the exporter. The European Communities states
that it has shown that ADICMA representatives in fact do get access to such information. As the
representatives from ADICMA have an interest in keeping the raw hides in the country for further
processing; they may also attempt to put pressure on the customs officias present not to approve or to
suspend approva of the export transaction. Any disagreement between customs officias and
CICA/ADICMA representatives may lead to a delay of the shipment. If this delay takes too long (say
several weeks or a month), this may affect the quality of the bovine hides which, athough they are
treated (salted) to Sow down decay, nevertheless continue to deteriorate after a while. The mere risk
that the CICA/ADICMA representatives may be tempted by (unnecessary) dilatory manoeuvres,
which may lead to the deterioration of the exported products, will also be a strong deterrent to avoid
export transactions. Foreign buyers and traders are also aware of such risks, and could therefore
refrain from buying Argentinean raw hides.

459  Argentina stressed that the so called chilling effect was never proved by the EC, and that no
example of its existence were provided. In light of the existence of exports of wet blue and raw hides,
the existence of which the EC acknowledges, the EC argument about the chilling effect appears
clearly contradictory. Argentina states that the presence of ADICMA representatives can under no
circumstances lead to the holding-up of a shipment, as Resolution 2235 does neither delegate legal
powers or State responsibility to ADICMA representatives. In reply to a question by the Pand,
Argentina explains that the export procedure for hides and the inspection of the goods (leather) by the
Technical Unit for Verification and Vauation (UTVV) as well as the participation of the chambersin
that process are not governed by any specific DGA resolution, but by the Customs Code (Law 22415),
by Resolution ANA 1284/95 (regulating export transactions declared through the MARIA Computer
System — SIM) and by Resolution ANA 125/97 and its modifying resolutions establishing the general
procedures for al exportation.

460 ADICMA is informed of the transaction only after it has been concluded between the
daughterhouse and the foreign importer, which means that its role is of no consequence with regard to
the conclusion of such an export transaction. At that stage the deal has been done and ADICMA
cannot influence it in any way. Secondly, ADICMA has no lega authority to hold up a transaction.
The representatives merely witness the verification process. Signing of documents is only to attest to
this witnessing, yet does not signify approval of the verification or any legal obligation. The signing
occurs because the customs personnel prefer to have evidence attesting to the presence of those
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representatives. In other words, it is completely irrelevant in terms of the completion of the customs
clearance procedure. In fact, Argentina notes that the European Communities has not cited a single
case where a consignment had been delayed or stopped in course of or following the proceedings.

461 In alater statement, Argentina maintains that possible disagreement of ADICMA with the
customs decision is not evidenced in any specific officia document connected with the shipment.
ADICMA merely witnesses the verification process and, as it is alowed to be present, may voice
possible disagreement in the form of a report to the Sub-Directorate General of Operations, which will
forward it to the inspection division. Notwithstanding the foregoing administrative procedure,
ADICMA may dso fileacrimina suit.

462  Argentina notes that also the exporter or his representative may be present when the customs
controls for export are taking place. Only when present can the exporter challenge the decisions by
the customs officers.

463 The European Communities contends that it is irrdlevant that legally spesking the
ADICMA -representatives can not formally impede that particular export shipment. What matters is
rather the fact that they may be present and may receive information concerning the exporter and the
export transaction, which they can then make available to al companies within ADICMA. This
setting provides a "chilling" effect on any daughterhouse, since any attempt at export could
immediately be known by al the Argentinean tanneries — i.e. al his potential Argentinean buyers -
who have a collective interest in restricting hide exports.

464  As concerns the suggestion by the European Communities of dilatory manoeuvres that could
be attempted by the ADICMA representatives, Argentina replies that if this were ADICMA's
intention and if the customs officers were so vulnerable, then logically there would be no need to
exert this hypothetical pressure at the actual time of inspection when it could be applied through non-
customs mechanisms not requiring the authorization of Resolution 2235.

4, Alleged disclosur e of confidential information to ADICMA representatives

4,65 The European Communities argues that the decision to whom a company, including a
daughterhouse, sdlls its products should remain its business secret. The authorization granted to
representatives of ADICMA through Resolution 2235 to be present at the export controls is a odds
with that basic principle. Pursuant to the authorization, tanners and other hide-using industries, who
are working together through various institutions such as chambers of commerce or ADICMA have
access to confidential business information and could use this information in their business dealings
with the daughterhouse concerned.

466 The measure provides the Argentinean tanning industry with the means of having immediate
and prior information about, and thus control over, any attempts to export raw bovine hides. The
Argentine tanning industry has expressed its intent to prevent bovine hides from being exported as it
has an interest in adding vaue to these raw materials through processing. In other words, those who
are collectively interested in keeping raw hides in Argentina as a cheap raw materid would be
informed as soon as a slaughterhouse attempts to export.

467 The European Communities aleges that a dissuasive effect results from the de facto
availability of confidential business information to ADICMA representatives due to the Argentinean
government's measure, as a company will refrain from engaging in export transactions if it knows that
thereby its domestic buyers will receive business confidential information of that company. A
daughterhouse that does not want its confidential business information disclosed (including al details
such aswhat it exports and at what price) to the representatives of the tanneries will not even attempt
to export. It is the resolution which — to use the words of Article XI — "makes effective” this export
restriction, since it creates the possibility that the ADICMA-representatives obtain this information.
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468 The European Communities assert that ADICMA representatives get to see the documents
related to the export transactions and may receive a copy of them. They may aso be invited by the
customs officids to sign the documents for approval. The European Communities claims that the
copy of a document provided™ shows that al relevant information — product, quantity, destination,
price and in particular the name of the exporter — are present on the document which is seen by the
ADICMA representative when he signsit. In other words ADICMA is de facto provided insght in
essential trade information, which even under Argentinean law itself it should not have access to.

4,69 The European Communities states that the daughterhouses have stressed that the violation of
their business secrets due to the measure is a problem for them, which hinders them in their exports.*
The European Communities refers to a press release of 13 May 1999 by various chambers of the
Argentinean meat-producing industries, in which they request the Argentinean Minister for the
Economy to repeal existing tariff barriers as well as Resolution 2235 which the press release qualifies
as a"non-tariff barrier,” "since the tanning industry participates in the scrutiny of customs operations
affecting trade in these products [raw or semi-tanned hides], thereby violating standards of statistical
and commercial secrecy." The press release continues. "This situation has enabled the tanning
industry to become one of the few sectors (or the only one) receiving an indirect subsidy through
having a captive market for itsraw material."

470  The European Communities stresses that, as put forward by the meat producers in the press
release above, even according to Argentinean law itself, the data which CICA/ADICMA obtain,
should be considered confidential.>*  Artide 10 of that Law clearly provides that dtatistical
information must be kept secret, and cannot be published in a way that violates commercia or
business secrets, nor individualising the persons or entities to which it refers.

471  Argentina rgects the European Communities assertion that the customs personnel provide
the ADICMA representatives with confidential information, i.e. a copy of the customs clearance
document. The document provided by the European Communities concerned a transaction of wet-
blue split exports by an ADICMA associated tannery where the disclosure of confidentia information
was not an issue. Furthermore, the second page of the document does not contain sensitive
information, and there is no evidence that the person signing the second page has seen also the first
page. In Argentinas view, the EC cannot prove the alleged access to confidential information or the
effects on trade which this hypothetical access might have. Argentina noted that the Law cited in
Exhibit EC | 55 does not correspond to this case, since it is intended to establish the National Institute
of Statistics and Censuses and lay down its rules. Firdtly, it is not a law that regulates the publication
of data by customs. Secondly, Article 10 expresdy excludes the following from satistical
confidentiality: "name or company name, address and branch of activity".

4,72  Argentina questions the evidentiary value of the press statement by the daughterhouses. As
an explanation why the daughterhouses have issued the release, Argentina suggests that it isin their
interest to have the 5 percent export duty eliminated and because, for reasons which have nothing to
do with an aleged and never proven chilling effect, they prefer that there should not be any witnesses
present when the goods are inspected.

473 Inreply to a question by the Pandl, Argentina asserts that in the course of its participation in
customs procedures, ADICMA representatives have access to the sale/export prices (f.0.b. value), the
country of destination, and the means of transportation; ADICMA representatives do not have access
to the identity of the exporter or the importer's name. Argentina further states that it is possible that
the dispatcher himsdlf — the exporter's agent — could supply the ADICMA personnd with information

49" See Exhibit EC I-35.

°0 See Exhibit EC 1-28, Press release dated 13 May 1999 by the Argentinean meat and associated
industry.

51 See EC I-55, Argentinean law on official statistics.
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not provided by the customs. In reply to a question by the Panel, Argentina explains that the exact
information to which the ADICMA representatives have access during the inspection is information
on destinations recorded after having been stamped by the first intervening DGA agent ("submitted").
This information does not include data pertaining to the customs clearance agent, the transporter and
the flag of the means of transport. In reply to a question by the Pandl, Argentina denies that
ADICMA representatives would have access to the identity of the exporter and the name of the
importer (consignee) in course of their participation in the customs procedures.

4,74  The information to which the ADICMA representatives have access is information in the
public domain to which anyone may have access through an on-line systems operated by the DGA

and other private bodies. In reply to a question by the Panel, Argentina states that since May 1999,

the DGA no longer makes available on-line the name of the exporters and importers, and information
on prices. Neither is such information any longer furnished to private operators of on-line systems.

The information furnished by other private on-line systems to their clients is supplied by the business
chambers and associations of the various sectors of industry (e.g., the case of America Edita)> It is
possible to find the exporter's particulars in these other cases. All the systems mentioned are used by
subscribers, who become members by paying a subscription fee. The cost of accessto such systemsis
USS$ 85 + VAT per month in the case of NOSIS and US$ 1900 for 12 months in the case of America
Edita.

475 In reply to a question by the Panel, Argentina specified that the following information was
accessible on-line: (i) the recorded destinations (documentation concerning permits of shipment,
import clearance, goods in transit); (ii) notices of embarkation (these are notices by which the customs
clearance agent informs the customs department that he is about to clear the merchandise); and (iii)
refund payments. In response to another question, Argentina stated that information on (i) the sae
price, (ii) the country of destination, (iii) the means of transportation, and (iv) tariff classification of
the product is available on-line.

476 Argentina asserts that disclosure of confidentia information, which the European
Communities alleges, condtitutes offences covered by Argentine crimina law, Chapter 3 "Violation of
Secrecy" and Chapter 9 bis "lllicit enrichment of civil servants or employees."® If confidential
information was divulged, administrative and judicial proceedings would have been ingtituted in
Argentina to prove that such offences had been committed, and the Argentine industries — concerning
which the European Communities can only produce press cuttings or notes which lack binding force™
- should be the ones most interested in ingtituting court proceedings if they had prima facie evidence
to back up such assertions.

477  Argentina maintains that the information requirements to customs for all exporters and
importers of rawhides for the purposes of foreign trade transactions are the same. In reply to a
question by the Panel, whether the meat-packing plants have to provide the same information as for an
export transaction when selling to domestic tanners, Argentina asserts that domestic transactions by

%2 Exhibit ARG-XLII.

53 See Argentine Criminal Code, Chapter 3 Violation of Secrecy, Article157: "Any civil servant who
reveals facts, actions or documents required by law to be kept secret shall be liable to aterm of imprisonment of
between one month and two years and specific disqualification from office for between one and four years."
Article 156: "Anyone who by reason of his status, office, employment, profession or trade, has knowledge of a
secret which could cause injury by being disclosed and reveals that secret without just cause, shall be punishable
by a fine of between one hundred and fifty thousand and fifteen million australes and specia disqualification,
where appropriate, for six months to three years." Argentine Criminal Code, Chapter 4, Abuse of authority and

breach of professional duty by civil servants; Article249: "Any civil servant who unlawfully [...] shall be
punishable by afine of between one hundred thousand and two million australes and special disqualification for
one month to one year.

%4 See Exhihit EC 1-27, Letter from the President of Asociacion de Industrias Argentinas de Carnes to
Cotance (EC leather industry association); attached in Exhibit ARG-XIII.
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the mesat-packing plants are by nature different from export transactions. Consequently, the requisite
information is aso different, such as that needed for tax purposes for instance. Neither do foreign
buyers have access to that information, as there is no officia register in the domestic market
equivaent to customs, given the differing nature of the transactions. Nevertheless, that information
may be accessed via the respective chambers. Anyone wishing to know export prices or other export-
related data may obtain that information through the services that are publicly available.

4,78  The European Communities responds that Argentina makes an inconsistent argument. In its
firgt written submission, Argentina argued that the information in the customs file (i.e. quantity and
price of the goods, and in particular the name of the exporter) was confidential information, and that
contrary to what the European Communities had stated, the ADICMA-representatives had no access
to it. It stressed that the Argentinean customs officials would be prosecuted if they divulged such
sensitive information. At the ™ meeting, the European Communities provided a document™ which
shows that the ADICMA do have access to this information. Argentina appears to wish to attempt to
keep its old line, by arguing that the document provided by the European Communities would for
some unclear reason not be representative, and that the information is in fact not provided to the
ADICMA representatives. On the other hand, Argentina argues that the ADICMA-representatives
receive the same information that is also available on line, which includes the name of the exporter,
price, etc.

4.79 Inview of the evidence which is supplied and the second statement of Argentina, it is clear
that the ADICMA representatives do obtain the information — which was qualified as business
confidential earlier on by Argentinaitself —as aresult of the measure.

480 Argentina explained that the Exhibit EC [-35 was not representative because it constituted a
copy of a customs declaration coming from an ADICMA Member and, moreover, the signature is on
the back, where none of the particulars listed by the EC appear.

481 The European Communities stresses that for purposes of analysing the contested measure
under the GATT, it is not relevant that the Argentinean government is also taking other measures
through which the same information is provided "on-line" The violation of Article XI GATT
resulting from Resolution 2235 does not cease to be a violation of that Article because there is also
another measure which partly has the same effect. Moreover, the fact that Argentina now also makes
the information available on-line only proves that Argentina's assertion that the contested measure is
necessary for transparency reasons is wholly unfounded.

482 At the second meeting, the European Communities provided documents which according to
them showed that since around May 1999, the Argentinean government was no longer providing the
name of the exporter. The European Communities underlined that Resolution 2235 provides only to a
certain group of industry information on any attempts which their suppliers would make to export.

483 Inreply to a question by the Panel, Argentina stated that since May 1999, its "Direccidn
Genera de Aduanas' no longer supplied the names of ex-/importersto "on-line" information systems.

5. Market power of tanneriesvs. saughterhouses and the alleged existence of a cartel

484 The European Communities contends that the disclosure of confidential information to
ADICMA representative regarding export transactions attempted by daughterhouses alows the
tanneries to exert pressure on the daughterhouses not to export. ADICMA representatives can
provide this information to al tanneries who in turn may (ab)use it in their business relations with the
daughterhouse concerned, including by not buying from those daughterhouses. The European
Communities states that each daughterhouse is highly dependent on domestic tanners for the sale of

%5 See Exhibit EC 1-35, Op. Cit.
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its hides and skins. Domestic tanners are in a position to exert market dominance on a daughterhouse
by using their (collective) purchasing power. For this reason, the saughterhouses do not even attempt
to sell abroad (even though they would obtain higher prices abroad). The European Communities
states that a daughterhouse would indeed risk facing retaliatory measures from tanners, including
termination by tanners of contracts which would endanger the entire domestic sales of the
daughterhouses. Bearing in mind that most of its sales are domestic, a daughterhouse will not risk
undermining its domestic sales situation for the sake of exporting limited hide quantities even if in so
doing, for that limited quantity, it could obtain a higher price.

485 Even though the vaue of the skins accounts only for about 10 percent of the value of the
animal, the European Communities asserts that the threat of losing 10 percent of the proceeds of each
anima daughtered can make the difference between running a profitable or a loss-making company.
Finding, immediately, foreign buyers for al hides which a daughterhouse produces will in all
likelihood be impossible; it will cost time and effort, especially because once hides are "produced"”
(i.e. removed from the anima when daughtering) they have to be sold as soon as possible (even if
they can be preserved for some weeks, hides finaly deteriorate). This does not prevent hides from
being exported (European Communities and US hides, for ingtance, are exported world wide
including to Argenting), but it is dways safer for a daughterhouse to have as wide opportunities as
possible to sdll its hides (be it domestically or in export markets). The daughterhouses are restricted
in their exports since they cannot freely choose to export part of their raw hides and sell the other part
domedtically; as soon as a daughterhouse exports one shipment of hides, however small, all
Argentinean tanners will know.

486 The European Communities also underlines that a hide represents 55 to 60 percent of the
production costs of leather. Therefore, the Argentinean tanners have a great interest in the
information which the ADICMA representatives obtain due to their presence, and in using it in their
business dealings with the daughterhouse concerned in order to keep its hides to themselves, at a low
price.

487 The European Communities states that the Argentinean tanning industry is dominated by a
relatively small number of tanning groups. In 1996, the 10 largest companies (of around 150
tanneries) accounted for more than 70 percent of the country's |leather exports.™

488 The European Communities asserts that the effectiveness of the pressure by the tanneries can
be seen in the absence of any noticeable exports of raw hides. Like in the Japan-Semiconductor case,
the measure has as an effect to alow tanneries to put pressure on daughterhouses not to export. This
possibility to exercise pressure and to foster uncertainty — in this case with regard to the possibility to
continue domestic sales, which is created by government — in this case the Argentinean one — was
condemned by that Panel as contrary to Article X1.>

489 The European Communities states that the tanneries are generaly believed to engage in
market-restrictive practices.  For instance, according to the Chairman of the association of
slaughterhouses 'the reality is that the tanners rarely deviate from the prices established in a list
which is published on a weekly basis by a private operator, which clearly indicates that there is a
previous price-fixing agreement."*®

490 Moreover, in an explanation of a draft law introduced in 1992 relating to the exportation of
raw hides, including raw bovine hides, Argentinean (then) MP, Mr. Antonio T. Berhongaray, (now

%% Seein Exhibit EC 1-26, alist of exportersin "Leather Magazine," June 1997, as well as alist of the
biggest exporters published in " Supercampo,” July 1999.

®" See Japan — Semiconductors, Op. Cit., paragraph 117.

%8 See Exhibit EC I-27 Op. Cit..
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Secretary of State for Agriculture), referred to the existence of apricing cartel.>® In his explanation of
his proposal, Mr. Berhongaray emphasises that there is a high degree of concentration in the tannery
market. More importantly, he notes that somewhat less than 10 companies gather each week to fix the
prices which they will pay the following week, and that these prices for raw hides are even published
in a bulletin which will be applied that following week. In short, a member of the current
Argentinean government has, in the past, confirmed in an officia parliamentary document related to
introducing new legidation that such a cartel exists.

491 The European Communities also quotes an editoria in the Argentinean newspaper "La
Nacion" which, according to the European Communities, describes the Argentinean export
restrictions, including the introduction of the export tax, and adds (trandation by the European
Communities): "Soon afterwards the screw was tightened even more: an ad hoc body of
representatives of the leather industry was created in order to - in conjunction with customs officers -
check all the shipments abroad of hides, so that any possible filtering through of non-processed goods
is blocked." (Poco después ... procesar.”)®

492 Argentina argues that questions regarding the Argentinean hide market are not covered by
the claim based on Article X1 of the GATT, which refers exclusively to prohibitions or quantitative
restrictions attributable to the conduct of a government, rather than that of the market.

493 Moreover, the European Communities does not provide any evidence to back its allegation of
acartel. A mere note from the President of the Meat Packers Association cannot be interpreted by the
Panel in such a way as to refute the established principle that the party asserting a fact must prove it.
With regard to the question of what may be called the "burden of proof,” the Appellate Body has
confirmed that it is for the complaining party to establish the violation it alleges, and that it is for the
party asserting a fact to prove it.°" In the present case, the European Communities has not fulfilled
that requirement, since a mere assertion by an interested party does not constitute sufficient evidence
of price fixing. Moreover, in that note submitted by the European Communities, the President of the
Argentine Meat Packers Association (Asociacion de Frigorificos de la Argentina) acknowledges:
"We have no concrete evidence of the existence of market agreements among tanners."®
Furthermore, no complaints on the subject have been received by the Nationd Commission for the
Protection of Competition from any of the parties most interested in the sale of raw hides. Argentina
consders that the allegations of "irregularities’ in the national market for hides leather must be
rejected because they are unfounded and not supported by any evidence.

494  Argentina further questions whether the "journalistic* evidence produced by the European
Communities can be regarded as proof of the aleged incompatibility of the Argentine measure in
question with the WTO Agreements.®® The European Communities cites only a single sentence from
the editorial, which clearly identifies itself with the interests of a particular sector, while avoiding any
reference to its main theme, namely opposition to the possible renewa of the legitimate duty being
applied to rawhide exports, which expired only six days later, on 30 June 2000. This sentence is
strikingly similar to those used by the European Communities in its submissions to the Panel with
reference to Resolution 2235 and offers no explanation of how that measure continues to operate “so
that any possible filtering through of non-processed goods is blocked." Once again in this case,

%9 Exhibit EC 1-36.

%0 See Exhibit EC 1-56; LaNacion, "Laexportacion de cueros,” 24 June 2000.

61 See footnote 37 referring to Argentina — Measures Affecting Imports of Footwear, Textiles, Apparel
and Other Items, WT/DS56/R, paragraph 6.35. See also Report of the Appellate Body in United States —
Measure Affecting Imports of Woven Wool Shirts and Blouses from India, WT/DS33/AB/R, of 25 April 1997,
page 16.

%2 See Exhibit EC 1-27, Op. Cit.

%3 With reference to the European Communities' quotation of the editorial in the newspaper "La
Nacién," Argentina questions the European Communities' right to submit this piece of information, as this was
done outside the time-periods stipulated by the Panel.
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through public declarations with scandalous embellishments having no basis in fact and without
making any administrative or judicial complaint, a particular sector is claiming to alert people to some
plot affecting both its own and the generd interest. Argentina recalls that it is surprising if a powerful
sector of the Argentine economy such as the meat packing industry would fal to use the
adminigtrative and judicia remedies within the reach of any ordinary citizen to demand the remova
of an dlegedly unlawful restraint on the pursuit of its activities and merely engage in afew skirmishes
in the media, in parald with the complaint which the European Communities has brought before the
WTO.

495  Argentina states that the Argentine tanning industry does not form a cartel. It is made up of
more than 150 enterprises. Moreover, Argentina emphasizes that the meat packing companies are for
the most part not small-scale producers and that they therefore have the same or greater negotiating
powers than the tanneries. The points made by the European Communities concerning the aleged
long-term unwritten agreements between the economic operators involved are irrelevant for the
purposes of this dispute.

496 The fact that the price of a raw hide represents no more than 10 percent of the vaue of the
anima at the time of daughter is regarded by Argentina as an unrepresentative figure on which to
base the argument that it jeopardizes the meat packing business. Moreover, annua turnover in the
meat packing industry has exceeded 4,000 million pesos since 1997. The vaue of the tanning
industry's output does not exceed 1000 million pesos per year. In terms of turnover, therefore, the
mesat industry is four times bigger than the tanning industry, and this gives an idea of the relative
potential capacity and importance of each. It should aso be noted that the value of the meat packing
plants output grew substantially (by 20 percent) in 1998, the first year of the contraction in the
tanning industry caused by falling international demand for hides, as reflected in the 17 percent drop
in total exports by the industry. Given such a disparity in turnover trends, it can hardly be claimed
that the tanneries could exert pressure on the prices of raw hides.

497 Thefalling livestock level of cattle in Argentina has strengthened the bargaining power of the
daughterhouses vis-a-vis the tanneries.

498 Agang this backdrop, Argentina questions why should it be necessary to believe in the
existence of a cartel of buyers of a product if the latter isin short supply. In circumstancesin which a
powerful sector of the Argentine economy, the controller of a scarce resource, is faced with a sector of
less relative importance but with a fundamental need to secure the supply of its principal raw materia,
it is hard to believe that the tanners would provoke a conflict with the meat packers, thereby
jeopardizing their relationship with their source of supply.

499  Argentina aso challenges the effectiveness of an export restricting cartel, asserting that if the
tanners were to stop purchases of raw hides, dl hides affected could smply be sold on the
international market since thereis arelative scarcity of raw hides internationally as well.

4100 With regard to the European Communities comments about the existence of irregularities in
the setting of domestic prices, Argentina points out that in the market for hides/leather, it is not a
price-setter but, on the contrary, a price-taker.

4101 Argentina states that in the case at issue, the burden of proof lies with the EC. The point has
not been reached where it should be shifted to Argentina. Argentina has refuted mere assertions by the
EC with facts. the EC said that "there are no exports' and Argentina provided figures to refute that
assartion; the EC said that the measure was obligatory, and Argentina explained the scope of
Resolution 2235; the EC claimed that there was no scarcity of raw material, and Argentina once
again provided import figures, and so it is that Argentina continually has to respond to arguments
which the EC puts forward and then modifies. When Argentina showed that there were exports, the
EC said that they only amounted to 1/1000 because the exports relevant to the case at issue were raw
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hides exports. When Argentina presented the figures for the EC, the EC claimed that they were
inaccurate; when Argentina stated that the rules were applied in an impartial and reasonable manner,
the EC said that they violated business secrets without specifying which ones, and so forth.

6. Claim that export and price figures reflect the restrictive effect of the measure on
exportsof raw bovine hides

4,102 The European Communities argues that the redtrictive nature of the measure in question is
reflected in the negligible quantities of raw bovine hides exported from Argentina, even though the
competitive price and quality of Argentinean hides would suggest higher exports. The European
Communities points out that it does not claim that, in itself, the negligible amount of exports is
sufficient evidence to show that a redtriction exists. However, in the particular context of the
challenged Argentinean measure the quasi-absence of exports of Argentinean raw bovine hides
constitutes further evidence that Resolution 2235 acts as an export restriction.

4103 Argentina asserts that a scarcity of raw materid in the domestic market exists. Raw-hide
producers could sdll their products on the domestic market, and did not need to engage in the
establishment of a costly infrastructure for raw hide export. Also, Argentina contests the European
Communities claim that there are no exports of raw and wet-blue hides and maintains that the ratio of
raw hide production to exportation does not differ in Argentina significantly from figures obtained by
European Communities members States.

@ Interpretation of figures of hide production in Argentina

4104 The European Communities states that Argentinas production of raw bovine hides has
remained relatively stable since the 1970s. In the five-year period 1966-1970, the average daughter
rate was about 12.6 million head.** The Slaughter rate in a country corresponds to the production of
hides, as one daughtered anima produces one hide. According to officia datistics from the
Argentinean authorities, during 1992-1996 on average about 11,6 million head were saughtered.® In
the last five years for which complete data are available (1994-1998), the average number of cattle
daughtered in Argentina was about 12.7 million heads. Other data from the Argentinean Ministry of
Agriculture give even higher slaughter rates for that period and more recent years®® In 1995, it was
about 4 percent of the world's total production and made Argentina the world's 7" largest bovine hides
producer in that year.®” The European Communities concludes that production of raw bovine hides
does hence not differ significantly from the period of 1966-1972, the year in which the first export
ban was introduced.

4.105 The European Communities contends further that according to the information received from
the Argentinean authorities, the average size of livestock in Argentina after 1992 (i.e. after the end of
the export "suspension”) was not substantialy different from that during 1966-1972 (before the
officia export ban).®®

4106 Argentina asserts that the leather market cannot be analysed separately from the other
variables affecting the leather production cycle. In as much as raw bovine hides are raw materias of
inelastic supply, being a by-product of meat production, their availability depends on livestock
inventories and daughter rates. The daughter rate in Argentina fell from 16 million heads per year in

%4 See Exhibit EC 1-20, Op. Cit.

% Ibid., column 2.

% See Exhibit EC 1-22; cattle slaughter rate 1990-1999.

67" According to FAO statistics world production of bovine hides was estimated at 287.5 million pieces
in 1995. FAO World statistical compendium for raw hides and skins, leather and leather footwear, 1977-1995,
published in 1996. See Exhibit EC I-21.

%8 See Exhibit EC I-20, Op. Cit., column 1.
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1978 to 11.27 million in 1998.%° This dramatic decline in daughter is due to the loss of traditional
markets for Argentine meat products, as a result of subsidization policies and import restrictions
imposed by some buyers, certainly including the European Union.

4.107 These restrictions on access to the international market for meat made it necessary, on the one
hand, to adjust livestock daughter rates to meet demand and, on the other, to develop a policy of
livestock resource protection combined with greater industrialization of the livestock sector, which
explains the measure introduced in 1972. Barriers to market entry and an over-supply of meat
triggered a drop in prices which led to a reduction in livestock inventories owing to the unprofitability
of livestock-related activities. The "stock" was depleted to such an extent that it even became
necessary to impose a temporary closed season on meat consumption with a view to replenishing the
resource and ensuring its survival.

4.108 Due to the crisis, the Argentine meat industry had to close meat packing plants and the
installed capacity by those that survived was under-utilized. This crisis, combined with subsequent
developments, has adversdly affected the sector up to the present time. The use of installed capacity
was amere 40 percent in July 1999."°

4109 Once the extreme circumstances that gave rise to the initial measures had been overcome, the
ban was removed and replaced by export duties within the framework of a resource management
policy combined with growing industriaization of the raw materia, the clear objective being to
regulate management of the resource which, by its very nature, is exhaustible.”™ Thus, the preamble to
Resolution 537/92, under which the export duties were introduced, provides as follows. "[whereas]
there is a world-wide shortage of raw hides due to the fact that population growth and the rising living
standards of the world population far outstrip the natura increase in livestock. This scarcity of raw
materia is especidly acute in the Argentine Republic as a result of the dramatic decline in livestock
daughter rates ... [whereas] it is necessary to maintain a level of supply appropriate to the
requirements of the domestic market for raw and semi-finished hides ....""* This combination of
measures adopted by Argentina served to create the right conditions for guaranteeing, within a
virtuous cycle of livestock herd replenishment, a supply of hides which, while safeguarding the
primary resource (bovine animals), enabled the leather industry to incorporate added value in its
production and to ensure long-term sustainability.

4110 Furthermore, from the historical perspective, what the European Communities shows in its
Exhibit EC 1-20, while claiming to prove that the cattle stock and the slaughter rate were maintained,
isin fact that, at the point in time when Argentina introduced the restriction on raw hide exports in
1972, a persistent decline of approximately 7.17 percent had been observed in that stock between
1967 and 1970.”° The above-mentioned export restraint was combined with internal measures
designed to restrict meat consumption,” in response to a crisis stuation in the industry which the
European Communitiesitself confirms.

%9 Source: Ministry of Agriculture, Livestock, Fisheries and Food.

O UN/ECLAC, Op. Cit., page 7.

"1 United Sates — Import Prohibition of Certain Shrimp and Shrimp Products — WT/DS58/AB/R,
paragraph 128:" which acknowledges that living resources are just as "finite" as non-living resources."

"2 See Resolution 537/92; Exhibit EC I-7and Exhibit ARG-V.

73 Percentage differences in stock cited by the European Communities in Exhibit EC 1-20 (1967-1970).

"4 See for 1970: Decree 1654/70 of the Ministry of Industry and Trade, prohibition on the preparation
or supply of meat on Thursdays and Fridays. Resolution 71/70 of the Ministry of the Economy and Labour,
temporary reduction of slaughter output for domestic consumption.

1971: Law 18949 on indicative sale prices and prohibition of domestic consumption; Law 19095
repealing the aforementioned law and implementing the prohibition on cattle meat with sanctions for non-
compliance; Decree 2358 suspending the prohibition (July); Decree 2885 reinstating the prohibition (August).
Exhibit ARG-X.
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4111 It isimportant to emphasize and reiterate that the Argentine tanning industry has for severa
years been confronted with a shortfal in the supply of raw materials for processng. The industry's
tanning capacity has reached peaks of 16 million hides per year, a figure rising to 18 million if the
introduction of technology is taken into account, which contributes to greater efficiency in the
production process. Nevertheless, the domestic availability of raw materiad does not exceed
11.27 million hides, owing to low livestock daughter rates.

4112 The problem of the scarcity of raw materia in the Argentine market has aso been noted by
the international publication Market News Service, which in its issue 3/20007° states that, in the case
of Argentina, owing to the 8.4 percent decrease in cattle stocks over the last five years and given a
relatively high level of per capita meat consumption by international standards, the current shortage of
raw hides for the industry is expected to continue. Specifically, this publication maintains that the
industry experienced a shortfall of one million raw hides per year over the last five years, in terms of
the quantity required to satisfy its production capacity.

(b) Interpretation of export figures from Argentina

4113 The European Communities states that prior to 1972, Argentina exported an important
volume of hides to the rest of the world, including the European Communities. The level of exports
of raw bovine hides amounted to an average of 177.000 tons a year during the period of 1961-1970.
This shows that prior to the imposition of export restrictions, foreign purchasers were highly
interested in Argentinean products. The European Communities argues that as from 1971 the number
of exported hides started to decline.”® The export ban introduced in 1972 led to a boom of the
Argentinean tanning industry and its export capacity. Nowadays, state-of-the-art Argentinean
tanneries export wet blue flesh splits, crust and finished leather to the whole world. ”’

4.114 The European Communities quotes official Argentinean figures™ for the period 1996-1998,
which show negligible raw hides exports for the period from1996-1999, namely

1996. 37 tonnes
1997: 1.8 tonnes
1998: 3.2 tonnes
1999: 242 tonnes’®

4115 Even considering of the higher export figures provided by Argentinain its first submission,®
less than one per thousand of Argentina's annua hide production of raw bovine hides were exported
snce 1996. The table shows, in the middle column, how many bovine animals were daughtered in
Argentina over the last four years® This figure which corresponds to the number of hides produced in

’> See Exhibit ARG-VIII.

"% See Exhibit EC I-18, taken from FAO World statistical compendium for raw hides and skins, leather
and leather footwear 1961-1982.

" See Exhibit EC 1-19, Op. Cit.

8 See Exhibit EC I-23. Produced by INDEC, the Argentinean statistical office.

" The European Communities argues that in 1999, 120 tons of raw hides were destined for Uruguay,
where some Argentinean tanneries have invested.

° In particular the figures provided in paragraph 70 of Argentina's first written submission and the
slaughter rates taken from Argentinean official figures and provided in Exhibit EC 1-22. To calculate the
number of hides exported in 1996-1998, the export figures in kg. were divided by the average weight of
Argentinean wet salted hides. The latter figure was obtained by dividing the figure of 242875 kg for 1999, as
provided under paragraph 70 of Argentina's first written submission by 8066, the figure Argentina claims to
correspond to these 242875 kg, which resultsin 30.11 kg. This weight appears reasonable as experts consulted
by the EC confirmed that the average weight of an Argentinean hideisin the range of 28-35 kg.

81 The figure for December 1999, which is not yet available was estimated by taking the average of the
slaughter rate for the other months of that year.
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Argentina, varied between 11.3 and amost 13 million. In the right column, the table shows how
many raw (i.e. only salted) hides were exported.

Y ear Total saughtered Exported raw/salted*
1996 12916716 9914
1997 12794718 6875
1998 11280949 107
1999% 11800121 8066

* (expressed in units)

4116 Despite smilar livestock and daughter figures even though the export "suspension” was
formally terminated in 1992, there have been no or at the most negligible exports of raw bovine hides
since. In 1999, just over 240 tons of raw hides were exported, so less than 0.2 percent of the pre-
export redtrictions level of exports of about 177000 tonnes. In earlier years in the recent period this
was even much less. Data provided by the Argentinean authorities confirm this® The entries in the
column no 9, raw hides exports ("Exportacion Cueros Crudos"), al read "0" from 1992-1995.

4117 The European Communities claims that even Argentina itself confirms in its answer to
guestion 29 of the Panel the absence of exports, where it states that Argentina's exports of raw hides
are "casi marginal.”

4118 This dtuation is reflected in the absence of any international quotation of prices of
Argentinean raw hides (and even wet blue graing).?* The WTO/UNCTAD International Trade
Centre's bi-weekly "Market News Service," which is the world-wide reference for hides and leather
prices® never mentions prices for these products®®

4119 On the other hand, prices for crust and wet blue flesh plits, i.e. semi-tanned leather, -- which
can freely be exported from Argentina -- are always quoted. The only reason for this is that there is
no visible internationa trade in Argentinean bovine raw hides and wet blue grains.

4120 Argentina contests the assertion that no prices for raw hides are quoted in the Market News
Service, and produces excerpts of 4 MNS-issues which, according to Argentina, quote prices of
Argentinean raw hides?” Moreover, it is possible to find prices listed in a variety of publications
including mass circulation national newspapers (e.g. La Nacion).®®

4121 The European Communities comments on Argentinas reply to the assertion that none of
these issues "quote™ any price for Argentinean raw hides by stating that all issues do quote prices for
wet blue splits ("W/b split"), natural crust and dyed crust from Argentina. Only the comments in the
margin of the bi-weekly price quotations refer to raw hides prices as part of the genera information
on the situation in the domestic market.*

82 Estimated, figures for December are missing.

8 The data were provided in the context of the European Communities' investigation preceding the
launch of this Panel procedure. See Exhibit EC [-20, Op. Cit. column 8.

84 see for instance Exhibits EC 1-23.

8  Also the Argentinean authorities consider this publication to be authoritative, since Resolution
537/92 (Exhibit EC I-7) refersto the "MNS" quotation of US hides as calculation basis for the export tax.

8 See e.g. Exhibit EC 1-23.

87 See Exhibit ARG-XV

8 See Exhibit ARG-XIV.

89 For example, issues 20/1999 and 4/2000 do mention raw hide prices, but only as part of the general
comment on the internal market situation, and not as a commercial quotation, unlike what is the case for other
countries. For instance, the European Communities refers to the quotations for Australia, which are visible on
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4122 Argentina asserts that it does indeed export raw hides and wet blue. Over recent years, wet
blue exports have increased in value by 4027 percent and approximately 2400 percent in kilos (1995-
1999).%° Argentina provides the following export figures for wet-blue hides (in kg.):

1995: 43521 kg.,
1996: 1087 kg.,
1997: 100297 kg.,
1998: 118689 kg.,
1999: 1034291 kg.

4123 Exports of untanned (raw and wet blue) hides for 1999 accounted for 0.78 percent of the
output: 94768 hides as against 12141366 animals daughtered. Salted bovine hides were computed at
arate of 30 kg. each. Wet blue hides at 25 kg. and full grain wet blue flesh splits a 10 kg. each. In
1998, 121923 kg. of salted and wet blue hides were exported (7114 hides in total). In 1999, 1277166
kg. of sadted and wet blue hides were exported (94768 hidesin total).

4124 Argentina states that these figures per se negate the Community's contention that there is a
"de facto ban" on exports, as Argentinais indeed present on the international market for raw hides and
wet blue.

4125 The European Communities contests that exports of wet blue hides are of importance in the
present context: Wet blue hides have aready undergone the first, and decisive, stage of tanning. Wet
blue is thus aready in the possession of the tanneries. Usually, tanners have no interest in selling
their leather at the wet blue stage, since value can till be added through further processing (although
there may sometimes be reasons to sell wet blue), which explains why also export figures for wet blue
arelow. In any event, export of wet blueis - in principle - under the exclusive control of the tannery
which produced it. Therefore, the export restrictive effect of the measure which the European
Communities contests — restraining dlaughterhouses in their exports of raw hides — does not apply in
the same way to "wet blue" hides.

4126 The European Communities argues that against the backdrop of export figures set out above,
and with the lowered export tariff of now 5 percent, Argentinean meat producers should export a far
higher number of hides than is presently the case, in particular as raw hide prices on export markets
are higher than those on the Argentinean market. The slaughterhouses could thus obtain a better price
abroad than in Argentina. The margina export figures cannot be explained by alack of infrastructure
by the daughterhouses. As far as meat is concerned, the daughterhouses are among Argentinas top
exporting industry: they are used to operating in internationad markets and have extensive
international contacts, be it in the US, the European Communities, the Far East etc.... Export is part
and parcel of their commercia mentality. Moreover, hides and leather traders are present on the
Argentinean markets. Argentina exports crust, finished leather and wet blue splits.  This is mostly
done through the intermediary of traders. Leather traders aso trade in hides, because both markets
are closaly interconnected. As far as infrastructure is concerned, raw bovine hides do not need any
other infrastructure than, for example, wet blue splits (which are massively exported from Argentina).
Like wet blue splits, raw hides are usualy shipped in containers by boat or by aircraft. In other
words, al necessary commercia and transport infrastructure for export of raw hides is present in
Argentina.

4127 Argentina argues that the explanation for the low export figures of raw bovine hides is the
scarcity of raw materia in the international leather market. As there is a strong domestic demand,
meat packers are able to make all their sales on the domestic market. Thus, for example, they fedl no

the same pages as Argentina, where there are always specific commercial quotations of bovine wet salted hides
("Wis...").
9 See Exhibit ARG-XXIII.
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need to set up the more costly infrastructure that would be required to prepare hides for export. Meat-
packing plants would aso have to incur the costs of cleaning the hides prior to export which is done
when sold in the loca market, at the tanneries. If meat packing plants were to run their own export
transactions, they would - in addition to selecting — and hence discarding hides — and preparing their
product - have to provide the staff and facilities for export operations, and incur the costs of customs
dispatchers, communications, brokerage, transportation, insurance, and so on.

4128 Argentina maintains that the marketing of hides is not the same as the marketing of meat and,
moreover, in Argentina the packers who export meat represent only a very small proportion of the
total for this branch of industry, amounting to barely 10 percent of al operators. It is moreover not
true that salted hide exports require an infrastructure smilar to that for hides in the wet blue state. On
the contrary, tanning facilities are required to go over from a salted hide to the wet blue state.

4129 Argentina stresses that there are also meat packing plants exporting wet blue. This contradicts
the EC's argument that the tanneries manipulate the leather market and the meat packing plants
wishing to export are dissuaded from doing s0.°*

4130 With respect to the difference in the cost of preparing hides for export as between the EU and
Argenting, it is not technically appropriate to compare figures corresponding to different cost
structures.

4131 Argentina asserts that the absence of an international benchmark price is indicative of the
scant development of the market for that product. Foreign demand for Argentine hides is largely for
wet blue.

4132 Argentina states that, moreover, export figures could not congtitute non-compliance by
Argentina. Thereisno WTO obligation with regard to exporting a certain volume of goods.

(©) Price differential between Argentine and US hides

4133 The European Communities contends that an export market of raw hides would exist in the
absence of the measure under dispute, as Argentinean raw hides are sold domestically at prices that
would make their export lucrative. National prices, as published in "Cuerecon — Informativo
quincenal delaindustria del cuero" (an Argentinean bi-weekly newsletter on the hide market)® show
that the average prices for US and Argentinean raw salted bovine hides for the period January 1994-
August 1999, expressed in USHkg were as follows:

Year us”® Argentina™ difference as per cent
of USprice
1994 177 1.23 30%
1995 179 120 33%
1996 1.69 1.20 29%
1997 171 1.28 25%
1998 1.34 1.13 15%
1999 1.34 0.77 43%

91 See Exhibit ARG XXVII.

92 The European Communities attaches one example of this newsletter as Exhibit EC 1-25. It attaches
more detailed information on the prices as Exhibit EC |-31.

9 The US price is the FOB Central US price in dollar/kg of US Butt Branded Steer of less than 68 Ibs.
(31 kg) on the Chicago Market

4 The Argentinean price is the FOB Buenos Aires price for salted " novillo" hides

% Figures for January -August
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4134 Between January 1994 and August 1999 price differences between comparable US and
Argentinean hides represented an average of 32 percent of the US price.

4.135 Itisimportant to note that during that same period the Argentinean export taxes on hides were
st at respectively 15 percent (1994-1997), 10 percent (1998) and 5 percent (1999) of the price of US
hides. Hence, even after application of the export tax, Argentinean hide prices remain attractive for
foreign purchasers.”® The export tax alone can also not be the reason for the quasi-absence of exports.

4136 Argentina dtates that a price differentia does indeed exist, but that it is due to different
degrees of processing of the products concerned. Butt Branded is a steer hide that has been degreased
and from which al unusable parts, such as feet, hooves, etc. have been removed. In other words, it is
a clean hide. Argentine sated hides, in the state in which they leave the meat packing plants for
tanning, are dirty, having been neither degreased nor trimmed. In other words, athough the hides
concerned are of similar quality, each type reaches the tannery in a different condition. In Argentina,
tanners are responsible for cleaning, trimming and degreasing. This additiona activity justifies the
difference in prices. United States tanners receive hides that have aready been prepared and are
ready for tanning. Argentina emphasizes that it is not true that the meat-packing plant could sdll a a
higher price on the international market, since the product that is easily sold on the domestic market is
not in the same state of processing as that required for sale on the externa market, as we have been
explaining. Indeed, preparation for sale abroad involves at least a 20 percent cost increase. To this
must be added the cost of export infrastructure (customs dispatcher, communications, brokerage,
transportation, insurance, and so on).

4137 The European Communities argues that Argentinads explanation of a difference in
cleanliness and in the level of processing of Argentinean and US hides is unconvincing. Argentina
further provides no evidence whatsoever for its assertion, which should therefore be rejected. The
Argentinean assertion is contradicted by a well reputed trade magazine, which in a 1996 Article -
annexed by the Europesn Communities to its first written submission®” - describes that the
daughterhouses have a tradition in taking great care in washing and preparing the hides.

4138 The price selected by the European Communities is moreover the price of a type of hide
which is qualified in Argentina -- quoted from the Argentinean newdetter for the tanning industry
(Cuerecon) -- as "buen desuello" (well flayed bovine)® which corresponds to the US Butt Branded
Steer hides. In an Argentinean book on tanning,” this type of hide is described as follows : "well de-
fleshed, free of claws, ears, muzzles, horns, hoofs, with less than 25 cm. of tall, cleaned and
adequately salted, with clean salt, with or without brine." In other words, these hides are sold in the
same clean state asis the case for Buitt Branded Steer hides.'®

4139 Moreover, the US in its 1990 investigation found that Argentinean and US hide quality was
comparable. The US authorities had been confronted with similar arguments as Argentina is now
again putting forward, but concluded that Argentina steer hides (novillos) and US butt-branded steer
hides, for both of which the European Communities has given prices in its first written submission,
were comparable®*

4140 The European Communities refers to the reply by the United States to a question by the panel
as to whether the quality of US butt-branded steer hides are comparable with novillo hides. In its

% As the European Communities has shown in its answer to question 3(c) of the panel; see also Exhibit
EC 1-40.

97 See Exhibit EC 1-30 at p. 25 left column.

%8 See copies of " Cuerecon” under Exhibit EC I-25.

9 " Curticién de Cueros y Pieles" by Alberto M. Lacerca, Editorial Albatros, Buenos Aires.

100" See Exhibit EC 1-32, at p. 37.

101 see Exhibit EC 1-6, at p. 42014 (first and middle column) and page 40217.
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reply, the US confirmed that an investigation by the Department of Commerce had found that the
quality of US and Argentine hides was comparable, and that the divergence in prices between US and
Argentine hides could not be explained by any quality differences.'® The United States further found
that the prices of US and Argentine hides were similar during periods in which there was no export
embargo, but that they diverged significantly (with Argentine prices declining) when the Argentine
export embargo was in place. The US also stated that after consulting various persons with expertise
in the leather industry, there was no reason to believe that differences in quality, cleanliness or level
of processing between US and Argentine hides have appeared since the time of that determination.

4141 The European Communities continues that finaly, Argentina itself uses the Butt Branded
Steer price as a reference price in order to determine the tax base for the application of its export tax
on bovine hides,'® so it is very surprising that it now argues that one cannot compare its hides to
those hides. Argentina had not produced any evidence on the horrible state in which, according to its
assertions, hides are provided by the frigorificos to the tanners. In fact, the evidence provided by
Argentina itsalf contradicts its position. The page from La Nacion'®* submitted by Argentina does
give a price for the "buen desuello" category. In other words, contrary to what Argentina implies, that
type of hide is available on the Argentinean market. Furthermore, Argentina itself confirms that the
"buen desuello" quality is comparable to US Butt Branded Steer.'®

4142 Argentina asserts that the EC has confused severa sources of information dealing with
different issues. Hence it states that Argentina maintained in paragraph 78 of its first written
submission that there is a difference in the degree of processing of the hides, which istrue. But then it
links this to the content of paragraph 80 of the same submission which addresses the alleged absence
of raw hide prices on the Argentine market. In that paragraph, Argentina cites Annex ARG-XIV to
demondtrate that the mass circulation national daily La Nacién does publish Argentine raw hide
prices. At no time, however, did Argentina maintain that the buen desuello hides appearing in La
Nacién were those being referred to in paragraph 78. As the EC points out, buen desuello refers to the
state of the hides. The very name indicates this, as the term means that it is a hide that has been
properly removed from the animal. US Butt Branded Steer hides have aso been properly removed.

4.143 Argentina aso differs with the EC statement that the problem of exposure of hides to damage
caused by the environment in which the animals live (insects, thorny plants, barbed wire, walking
long distances, etc.) is a typical problem for the tanning industry world-wide. The particular
characteristics of cattle raising in Argentina aggravates these problems. There are basically two main
factors: firstly, cattle breeding in our country is "extensive," in other words the animals are much
more exposed to the above-mentioned problems; and secondly, while the implementation of
programmes to improve this situation has begun, results can only be expected in the longer term.

(d) Argument that the "shortfal" of raw hides leads to increased imports of raw and wet blue
hides

4.144 Argentina argues that the decline in the supply of raw hides in recent years, together with the
expansion of the tanning industry, led to greater demand for hides and thereby created an opening for
the import of salted and "wet blue" skins. This has compounded a previoudy existing situation of
insufficient supply, which neither the growing trend to resort to imports of untanned hides or crust nor

102 gee Exhibit EC 1-6, U.S. Department of Commerce's final countervailing duty determination,
published at 55 Fed. Reg. pp. 40212, 40214 (cols 1 and 2) and 40217 (Comment 3); October 2, 1990.

103 see Exhibit EC I-7

104 See Exhibit ARG-XIV.

105 Seeits answer to question 29, 4™ para : "El cuero del US Butt Branded Steer tambien ha sido bien
arrancado.”
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the existence of export duties on raw hides has managed to attenuate®® The shortfall of raw materials
for the tanning industry is reflected by the statistics on the importation of hides.

Imports of Cattle Hides in kg./US dollars

Category | 1995 1996 1997 1998 1999

Salted | 64020 kg. 3488950 Kg. 1714761 kg. 4983383 kg. 1492107 kg.
90265 USD 7571487 USD | 3922164 USD | 8953975 USD | 2282672 USD

Wet blue | 129514 kg. 667731 Kg. 950357 Kg. 3025609 Kg. 6401562 Kg.
502141 USD 2656393 USD | 3607689 USD | 12321641 USD | 22235537 USD

Tota 193534 kg. 4156681 kg. 2665118 kg. 8008992 Kg. 7893669 Kg.
592406 USD 10227880 USD | 7529853 USD | 21275616 USD | 24518209 USD

Source: National Institute of Statistics and Censuses (INDEC).

4145 Wet-blue imports increased by 516 percent between 1997 and 1999, rising in value from US$
3 million to US$ 22 million. This category of hides has recorded the biggest increase.

4146 Argentina concludes that 415361 wet blue hides and 49737 salted hides were imported in
1999, adding up to a combined total of 465098 hides. Compared with exports of 94768 hides, these
import figures give a clear idea of the industry's need for raw materias for processing, given their
scarcity on the domestic market.

4147 The European Communities states that even if the domestic leather industry's demand
would indeed exceed the annud hide production, thus leading to imports, this would till not exclude
that in the absence of the contested measure, substantial exports should occur.

4.148 In the European Communities, for instance, as shown in Exhibit European Communities 1-33,
the annual apparent consumption (i.e. production + imports minus exports), which reflects the leather
industry's demand, is higher than the annua production of hides in the European Communities. For
example, in 1995, the European Communities produced 723900 tons of bovine hides, and imported
378000 tons from other sources, while still exporting about 153400 tons of bovine hides (or 20
percent of total European Communities production). Thisis a norma Situation in an open economy,
where hide transactions are only based on the law of supply and demand.

4149 Moreover, the fact that a WTO Member imports certain goods does not prove in any way that
that WTO Member is not at the same time applying WTO-illega export restrictions to the same goods
which have been domestically produced. On the contrary, as shown by recent Argentinean import
statistics, part of these imports into Argentina come from the European Communities'®’ The
existence of exports of hides from Europe to Argentina proves that exports of hides from Argentina to
the rest of the world, including Europe, should not only be economically interesting, but aso - in the
absence of the measure which European Communities contests — technically possible.

4150 Raw hides exports from those member States are aso infinitely higher than what Argentina
exports in terms of the percentage which they congtitute of national production.

4151 Argentina argues that it does not export raw bovine hides because its whole production of
raw bovine hides is processed in Argentinean tanneries. There is even a shortage of hides in the
country as a direct result of the shortage in livestock. This shortage is due to problems on meat export
markets, as a result of which the daughterhouses do not work at full capacity.

108 CEPAL/ONU Publication, July 1999, "La industrializacion del cuero y sus manufacturas en la
Argentina: un cluster en desarticulacion o un complejo desarticulado?' in the scope of proyect "Estrategia de
desarrollo de clusters en torno a recursos naturales: su crecimiento e implicancias distributivas y
medioambientales’, by Gustavo L ugones and Fernando Porta.

107 See Exhibit EC 1-34.
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4152 The European Communities argues that even if a shortfall existed, this would ill not
exclude the possibility of exports. The European Communities, with a high demand for raw hides,
still exports significant numbers. The theory that only the "surplus’ of a certain raw materid, that is
the amount exceeding the domestic users processing capacity, should be exported does not reflect the
way free and open markets, as guaranteed by the abolition of export restrictions by Article XI and the
neutral application of customs rules under Article X, work. In free and open markets deals are struck
according to the law of offer and demand, and not on the basis of the nationdlity of the parties
involved. The European Communities does not claim here that al products or in particular all raw
materials of a particular country should be bought up by foreign purchasers. The point the European
Communities wants to make here is that there should be free competition, that is to say equal
competitive opportunities for al purchasers, be they foreign or domestic.

4.153 Moreover, when looking at the European Communities annual apparent consumption of raw
bovine hides it would appear, a least in Argentinas logic, that there is an even more important
shortage of hides in the European Communities.'® Nevertheless, the European Communities exports
a considerable amount of hides. Even if Argentina's argument that its internal demand is much higher
than its supply were true — it has provided no evidence thereof — it can therefore not explain the
negligible export quantities.

(e Claim that ratio of production to export in Argentinaiis low

4154 Argentina argues, that European Communities Members share of output to exports would be
smilar to those of Argentina. The figures given in Exhibit ARG. XXIV show, for instance, that in
1998, the percentages of the output of hides and skins in kilos exported were the following: France
4.16 percent, Spain 1.54 percent and Ireland 4.51 percent, which is not too far removed from the
Argentine figure of 0.85percent. Hence, in perspective with European Communities figures,
Argentine exports are not "negligible."

4,155 In the absence of any legal obligation whatsoever, what criterion of economic logic should
lead Argentinato daughter its cattle stock in order to increase the international supply of hides?

4156 The European Communities contests the figures provided by Argentina with regard to
France, Spain and Ireland. The datistics that the European Communities has at its disposal show
that:**

- In 1999, France exported 38.719 tons of raw bovine hides (7.322 tons to non-EU
countries and 31.397 tons to European Communities Member States), while its 1999
production of raw bovine hides is estimated at 159.838 tons. In other words, in 1999
France exported about 20 percent of its hide production.

- In 1999, Spain aone exported 27603 tons of raw bovine hides (3083 tons to non-EU
countries and 24520 tons to other EU countries) while its 1999 production of raw
bovine hides is estimated at 72489 tons. In other words, in 1999 Spain exported
about 35 percent of its bovine raw hide production.

- In 1999, Ireland exported 46464 tons of raw bovine hides (6190 tons to non-EU
countries and 40274 to EU Member States), while its 1999 production is estimated at
59340 tonnes. In other words, in 1999, Ireland exported more than 75 percent of its

108 1n 1999, the EU tanners processed far more hides (965110 tons) than the EU produced (779735
tons). Thereisthusaserious"shortage” of hidesin the EU, at |east when one compares production figures with
consumption (about 190000 tons). Nevertheless, in 1999 the EU exported 17.2percent of its raw bovine hides
production.

199 See exhibit EC 1-38.
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raw bovine hides production (Ireland's capacity to tan bovine hides is rather limited as
there are only three relatively small tanneries which process bovine hides)

- In 1999, the 15 EU Member States altogether exported 134127 tons of raw hides to
non-EU Member States, while the 1999 EU 15 production of raw bovine hides is
estimated at 779735 tons. In other words, in 1999 the EU 15 exported about 17.2
percent of its raw bovine hide production.

4157 That same year, the 15 EU Member States imported 319502 tons of raw hides from non-
European Communities Member States. Its apparent consumption (production -exports + imports)
was 965110 tons. Thus, in 1999, the EU tanners processed far more hides (965110 tons) than the EU
produced (779735 tons). There is thus a serious "shortage” of hides in the EU, at least when one
compares production figures with consumption. Nevertheless, in 1999 the EU exported 17.2 percent
of its raw bovine hides production.

4.158 The European Communities states that Argentina compares figures that cannot be compared
when comparing its own production of raw bovine hides with its export of raw hides and wet blue.
The proper comparison to be made is between production of raw hides and export of raw hides. The
second page only concerns export figures (from France, Spain and Ireland) of raw hides only (and no
wet blue). Again, the proper comparison to be made is that between export of Argentinean raw hides
(less than 171000 of annua hide production) and French, Spanish and Irish exports of raw hides
(which are al several percent, as shown above).

4.159 Argentina disagrees with the approximation used by the EC in its submissions when it refers
to exports of Argentine bovine hides using export data based on raw hides and disregarding exports of
wet blue hides. This contradicts the very terms of reference established by the EC in its initia
complaint.**°

4160 The figures put forward by Argentina when it refers to its exports of bovine hides concern
raw hides and wet blue, since this is consstent with the terms of reference of this Pand. We stress
that these figures clearly show that thereis no defacto ban on the export of bovine hidesin Argentina.

4161 Argentina maintains that the EC's attempt to divert the origina complaint concerning the
alleged export restrictions on both types of hides constitutes an adjustment of the original complaint in
the light of the growing Argentinean exports of wet blue.

B. VIOLATION OF ARTICLE X:3 (A) OF THE GATT 1994

1. Allegation that Resolution 2235 commits Argentina to an administration of customs laws
which isnot impartial, reasonable, and uniform

4162 The European Communities clams that the authorization contained in Resolution 2235 is
inconsstent with GATT Article X:3(a), which stipulates that Members must administer trade
regulations in a uniform and impartial manner. The authorization - through Resolution 2235 - of
representatives of the Argentinean tanning industry to be present during the customs export
verification procedures of raw hides, makes an impartial, reasonable, and uniform application of the
Argentinean customs law impossible, as the industry so authorized has an interest in having exclusive
access to raw material when that raw material is legitimately offered for export.

4.163 Inits European Communities-Bananas ruling, the Appellate Body compared the language of
Article X:3(a) of the GATT with that of Article 1:3 of the WTO Import Licensng Agreement. The
panel noted that there were differences between both Articles, in that the latter provides that

10 paragraph 10 of the first written submission and reply by the Community to question 1 of the Panel.
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"the rules for import licensng procedures shal be neutra in application and
administered in afair and equitable way."

4164 The Appellate Body nevertheless attached no importance to this difference in wording:
"In our view, the two phrases are, for all practical purposes, interchangeable.*

4165 These findings of the Appellate Body clearly indicate that Article X:3(a) is about basic
principles of fair, equitable, neutral and equal treatment in the application of laws, regulations and
(administrative) procedures related to trade in goods.

4166 The European Communities avows that both the right contained in Resolution 2235 of
representatives of the Argentinean tanning industry to be informed whenever anybody attempts to
export, as well as the fact that representatives of ADICMA, an industry which has a strong interest in
keeping raw material in Argentina, may be present at the customs inspection results in a violation of
Article X, paragraph 3 a of the GATT, as since under such circumstances a "uniform, impartial and
reasonable" application of the Argentinean customs laws isimpossible. The Argentinean government

is of course equally aware that Resolution 2235 hasthis effect. Thisis underscored in particular by:

- the fact that the industry allowed to participate is the only user of the raw material concerned,
and that the raw material in question concerned represents more than 50 percent of the
production cost of the finished product (leather);

- the fact that this industry has aways expressy and openly stated that it wants access @
foreign buyers to its domestic raw material be restricted, hence shown its partiaity and
interest in the products concerned;

-- the fact that, until just before the introduction of that measure the export of the product
subject to that measure was squarely prohibited, and had been subject to open prohibitions
and restrictions during more than 20 years,

- the fact that it does not take specific expertise to distinguish between products digible for
refunds and raw hides or wet blue.

4,167 It cannot be considered "reasonable" that the interested industry is informed of all (attempts
a) exports by those from whom they wish and effectively managed to obtain the exclusive right to
purchase hides. The European Communities maintains that Argentina completely fails to explain why
the very peculiar situation that sellers must submit to the presence of representatives of their potential
domestic buyers when they export goods should be considered "reasonable.”

4.168 As was noted above, the measure was introduced and expanded upon repeated requests of an
industry that (i) uses a certain raw material, namely hides, (ii) has an obvious interest in keeping this
commaodity's market closed; and (iii) has expressed the view that one cannot alow for aliberalisation
of this market.

4169 Given this context, alowing an industry to participate in customs control of a raw materia in
which it has a vested interest can only be designed to alow that industry to have that procedure
applied to its advantage.

4.170 It isobvious that the participation of representatives of an industry which has a clear interest
in impeding the export of its raw materia introduces a manifest element of partiaity into a customs

11 Report by the Appellate Body on European Communities - Regime for the Importation, Sale and
Distribution of Bananas, AB-1997-3, WT/DS27/AB/R, 9 September 1997, at paragraph 203 2 subparagraph.
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procedure. Legidation which unnecessarily alows certain interested private parties to take part in
customs procedures which can be turned to their commercial advantage by definition creates the risk
that there will be partial administration of those procedures.

4171 The fact that the Argentinean government was apparently making certain information
available on-line does not detract from the fact that the presence of persons who are not a party to the
export transaction is incompatible with Article X:3(a).

4172 The European Communities also argues that it cannot be considered reasonable when customs
formdities are applied in such a way that a representative of al potential Argentinean hide buyers,
any time when one of their suppliers would like to sell abroad rather than to them, is alowed to see
and sign a document which contains the details of the export deal, including business confidential
information to which even under Argentinean law itself access should be legally restricted. In fact,
the immediate context of Article X:3 makes clear that the drafters of the General Agreement would
have considered this clearly unreasonable. This results from the fact that in Article X:1, last sentence,
it is stipulated that the obligations of that paragraph shall not require WTO Members to "disclose
confidential information which (...) would prejudice the legitimate commercial interests of particular
enterprises, public or private." The Argentinean measure therefore results in the opposite of what the
drafters of Article X considered important, i.e. protection of legitimate business secrets.

4173 In reply to a question by the Panel, the European Communities elaborates its claim, that
Resolution 2235 is in violation of Article X:3(a), inter aia, because it entails an administration of
relevant customs rules which is not uniform in that for the particular products mentioned in the
Resolution a separate method of administration is introduced. The European Communities accepts
that for e.g. certain agricultural products specia sanitary and phytosanitary checks at the border may
be indispensable and that to that extent the administration of customs procedures will not be uniform.
However, the obligation to administer trade regulations (in the sense of Article X:1) in a uniform
manner must be read in its context, which is to administer those regulations in a "uniform, impartia
and reasonable’ manner. These words inform one ancther and clarify the meaning of the obligation.
The fact is that Resolution 2235 only applies to certain products, while for very many products
"reembolsos’ exist. This means that the justification given by Argentina for Resolution 2235 is not
valid. Therefore, in this case the non-uniform application of the Argentinean export procedures —i.e.
the fact that Argentina only gives a certain industry the right to be present, for certain products —
shows that the Decree violates Article X:3(a).

4174 Moreover, the European Communities maintains that the three criteria of X:3(a) are
cumulative. So even if one considers that the fact that a certain method of administration of trade
laws in the sense of Article X:3(a) is not "uniform” is not a problem in itsef, Resolution 2235
certainly is neither a reasonable nor impartial way of administering those export procedures.

4175 Argentina contests the European Communities interpretation of the last sentence of
Article X:1, since that sentence represents a waiver of the obligation to publish confidential
information, and not a ban on the publication of such information. The fina sentence of paragraph 1
is an exemption from the obligation to publish. It is not an obligation. The Agreement has left it to
the discretion of Members to decide whether or not to publish the confidential information contained
in the laws, regulations, judicial decisions and administrative rulings.**

4176 Argentina asserts that the ADICMA experts have no access whatsoever to the materia
"offered for export." The experts intervene only when the deal to export the goods, i.e. the export
operation, has aready been closed. Consequently, it is not clear how this could be in breach of the

12 The obligation to publish, combined with the exemption from such obligation in the case of
confidential information, is irrelevant for the purposes of determining the alleged unreasonable application of
RG 2235/96; see Argentina second submission B 111 3.
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obligation under Article X:3(a), even dlowing for the lega interpretation put forward by the
European Communities.

4177 The European Communities argues that Argentina misunderstands its the arguments. The
European Communities has never argued that the Resolution which it contests alows ADICMA-
representatives to be present during contractual negotiations, e.g. when a slaughterhouse would send a
fax to a potentia foreign buyer. However, as ADICMA-representatives may be present when
Argentinean customs procedures related to exportation of goods are applied, they are present when
export regulations are being administered, which falls under Article X of the GATT, including
paragraph 3 thereof. The European Communities recalls that Article X:1 —to which Article X:3 refers
back - coversinter alia "requirements, restrictions or prohibitions on imports and exports’ and that in
for instance European Communities-Bananas,™ import licensing regulations were found to fall under

Article X, paragraphs 1 and 3.

4178 Argentina argues that the European Communities has neither provided any evidence to show
that impartia application of customs rules is impossible in the presence of ADICMA representatives,
nor has it been able to explain what is "not reasonable” about industry participation in this procedure.
Argentina regards ADICMA participation as reasonable for the purpose of checking the quality and
tariff classfication of the goods for export.

2. Applicability of Article X:3(a) of the GATT 1994 to Resolution 2235

4179 Argentina maintains that the European Communities mistakenly applies the Article X:3(a) to
Resolution 2235 which is a substantive rule of specific nature. The Article, however is only
applicable to genera rules. Moreover, Article X applies only between WTO Members, but not within
the territory of a Member State. In addition, Argentina points out that Article X:1 only authorizes the
exemption from the obligation to publish and does not mention an explicit obligation to protect
confidentidity, which would be protected indirectly by Article X:3(a) through Article X:1.

4,180 Argentina maintains that Resolution 2235 is not a genera rule, but a substantive rule of a
specific nature, as it is directed towards a perfectly identifiable number of persons, the members of
ADICMA to whom it grants the authority to be present during export procedures. The specific nature
of the rule is aso shown since it was issued only on the application of a party. This definition is
consistent with precedent, according to which:

"... If, for instance, the restraint was addressed to a specific company or applied to a specific
shipment, it would not have quaified as a measure of genera application. However, to the
extent that the restraint affects an unidentified number of economic operators, including
domestic and foreign producers, we find it to be a measure of general application."**

4181 The essentia requirement, as recognized by the Appellate Body, is that it should be designed
to affect an unidentified number of persons. In the case at issue, the number of persons is perfectly
identifiable. Thus, Resolution 2235 is not covered by Article X:3(a) of the GATT 1994.

113 Report by the Appellate Body on European Communities - Regime for the Importation, Sale and
Distribution of Bananas, Op. Cit., at paragraph 203.

114 Report of the Panel in "United States - Restrictions on Imports of Cotton and Man-Made Fibre
Underwear," WT/DS/24/R, paragraph 7.65, confirmed by the Appellate Body, and Report of the Appellate
Body in European Communities - Measures Affecting the Importation of Certain Poultry Products,
WT/DS69/AB/R, paragraph 113. "... if, for instance, the restraint was addressed to a specific company or
applied to a specific shipment, it would not have qualified as a measure of general application. However, to the
extent that the restraint affects an unidentified number of economic operators, including domestic and foreign
producers, we find it to be a measure of general application.”
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4182 Argentina states that GATT Article X refers to the same rules of a genera nature throughout
the text of the entire Article. The European Communities cannot argue that the alleged generd rules
regulating Argentine exports (which it does not identify) are those set forth in paragraph 1 of
Article X, and that Resolution 2235 concerns the administration of those rules, and is consequently
covered by paragraph 3(a) of Article X. The difference between the paragraphs lies in the fact that
paragraph 1 of Article X refers to the publication of rules, while paragraph 3(a) refers to ther
administration. The European Communities interpretation of Resolution 2235 as constituting a
paticular method of administering export regulations is supported neither by the text of the
Resolution nor by the object and purpose pursued.

4.183 Argentina asserts that the scope of Article X of the GATT covers only the administration of a
rule, yet not its own substantive character. Article X:3(a), was not designed for Situations where the
substantive content of a rule is questioned. In the case at issue, the European Communities merely
argued that the substantive content of Resolution 2235 was inconsistent, i.e. the authorization granted
by the Argentine State for the designated ADICMA representatives to be present during the customs
clearance of the goods. In other words, what the European Communities claims to be inconsistent is
the substantive content of the rule in question and not its administration.

115

4,184 In support of its arguments, Argentina quotes the Appellate Body:

"Article X relates to the publication and administration of "laws, regulations,
judicia decisions and administrative rulings of general application,” rather than to the
substantive content of such measures. In European Communities - Bananas, we
stated:

The text of Article X:3(a) clearly indicates that the requirements of "uniformity,
impartiality and reasonableness’ do not apply to the laws, regulations, decisions and
rulings themselves, but rather to the administration of those laws, regulations,
decisons and rulings. The context of Article X:3(a) within Article X, which is
entitled "Publication and Administration of Trade Regulations,” and a reading of the
other paragraphs of Article X, make it clear that Article X applies to the
administration of laws, regulations, decisions and rulings. To the extent that the
laws, regulations, decisions and rulings themselves are discriminatory, they can be
examined for their consistency with the relevant provisions of the GATT 1994."

Thus, to the extent that Brazil's appeal relates to the substantive content of the European
Communities rules themselves, and not to their publication or administration, that appeal
fals outside the scope of Article X of the GATT 1994. The WTO-consistency of such

115 Report of the Appellate Body in European Communities - Regime for the Importation, Sale and
Distribution of Bananas Op. Cit., paragraph 200: "The text of Article X:3(a) clearly indicates that the
requirements of "uniformity, impartiality and reasonableness’ do not apply to the laws, regulations, decisions
and rulings themselves, but rather to the administration of those laws, regulations, decisions and rulings. The
context of Article X:3(a) within Article X, which is entitled "Publication and Administration of Trade
Regulations," and a reading of the other paragraphs of Article X, make it clear that Article X applies to the
administration of laws, regulations, decisions and rulings. To the extent that the laws, regulations, decisions
and rulings themselves are discriminatory, they can be examined for their consistency with the relevant
provisions of the GATT 1994." Report of the Appellate Body on European Communities - Measures Affecting
the Importation of Certain Poultry Products, Op. Cit., paragraph VI1.7: "Thus, to the extent that Brazil's appeal
relates to the substantive content of the European Communities rules themselves, and not to their publication or
administration, that appeal falls outside the scope of Article X of the GATT 1994. The WTO-consistency of
such substantive content must be determined by reference to provisions of the covered agreements other than
Article X of the GATT 1994."
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substantive content must be determined by reference to provisions of the covered agreements
other than Article X of the GATT 1994."**°

4.185 Argentina contends that Resolution 2235 is administered or applied in a uniform, impartia
and reasonable manner to al of the subjects covered by it. The European Communities has not
proven otherwise. The European Communities is taking an erroneous approach to the issue in
thinking that because other persons are not authorized to be present during customs clearance of the
goods, the rule is being administered in a partial, non-uniform and unreasonable manner. The fact is,
there is no reason for other persons to be present during clearance because the rule is not designed for
that purpose. The presence of the other interested parties, the exporter or the exporter's customs
agent, is governed by Articles 340 and 36 of the Argentine Customs Code.""’

4.186 In conclusion, if the European Communities considers that the rule is inconsistent because it
authorizes ADICMA to be present during customs clearance of the goods or because other persons
should be present, in other words because of its substantive content, its allegation should be examined
under other provisions of the Agreement, as stated by the Appellate Body. Only because the
European Communities doubts whether it can prove the aleged de facto ban on hides exports
(Article XI:1) does it erroneoudy resort to Article X:3(a), applying it to a situation for which it was
not designed.

4.187 Argentina argues further that Article X:3(a) does not deal with the application of laws,
regulations, decisions and rulings of a general nature within the territory of the member State, but
refers to the manner in which a Member appliesits rules vis-a-vis other Members of the WTO.

4.188 In the present case, the European Communities makes an erroneous interpretation which is
totally at variance with the one it offered in the case brought by Chile in respect of dessert apples. In
that case, the European Communities maintained that the Article referred to the application of its
regulations relating to apple-exporting members, not to their application in an impartial manner within
its own territory. In the case cited, the European Communities argued that: "... the Chilean case was
based on a misinterpretation of Article X:3(a), whose correct meaning they gave as requiring in
substance that the administration of trade measures by the various administrations should not be
discriminatory among the contracting parties ... The European Communities denied that the
Community surveillance measures were administered in a different manner with regard to imports of
Chilean apples and imports of apples originating in other contracting parties."**®

4.189 Argentina maintains that it applies Resolution 2235 in an impartial manner, as the resolution
allows ADICMA representatives to be present when hides were being exported to any destination, not
only the European Union.

4190 The European Communities argues that Argentinds assertion that Article X:3 can only
apply in case trade regulations are applied differently to different WTO Membersis unfounded. Such
away of administering trade regulation certainly would fall foul of Article X:3 since it would clearly
not be "uniform." However, Article X:3 also prohibits partial and unreasonable ways of
administering trade regulations. Argentinas reading of Article X:3 would deprive those words of

116 Report of the Appellate Body in European Communities - Measures Affecting the Importation of
Certain Poultry Products, Op. Cit., paragraph 115.

17 Article 340 of the Argentine Customs Code stipulates that: “the exporter or, where appropriate, the
customs agent acting as a representative of the exporter, must participate in the inspection of the goods ... ."

M8 EEC - Restrictions on Imports of Dessert Apples - Complaint by Chile," 365/132, paragraph 6.5.
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meaning, which is contrary to the Appellate Body's constant case-law that a treaty interpreter must
give full meaning to all termsin atreaty, and cannot read parts of a treaty into redundancy.**

4191 Argentina maintains that Article X:3(a) does not concern the application of the laws,
regulations, judicial decisons and administrative rulings of general application within the territory of
the Member, but rather with the way in which the Member applies its rules in respect of the other
Members of the WTO.

4192 Argentina submits that the European Communities itself had invoked the precedent of
Bananas I11, in which it requests the Appellate Body to rule on two issues.

"The first issue is whether the requirements of uniformity, impartiaity and
reasonableness set out in Article X:3(a) preclude the imposition of different import
licensing systems on like products imported from different Members ...."

4193 Argentina argues that the European Communities refers to different import licensing systems
on like products imported from different Members. It is not referring to different import licensing
systems for importers, but licensing systems which are different in respect of different Members of
the WTO. While it is true that the Appellate Body reversed the Panel's conclusion based on the
atribution of a minimum value as a precedent to the Interpretative Note of the Director-Generd, it is
also true that the Appellate Body did not rule against the argument that this was a form of
discrimination among Members, but reversed the Panel's conclusion based on the finding that the
question raised referred to the substantive content or administration of the rules that were supposed to
be examined in the light of the Article X:3(a) obligations. In this case, the Appellate Body defined
the import licensing regulations as being of substantive content, and having defined Article X:3(a) as
referring to the application of the laws, regulations, judicial decisions and administrative rulings of
general application, the substantive content of the rule was not covered by the Article™® The
Appellate Body found in this legal reasoning sufficient grounds for reversing the conclusion of the
Panel, which had amalgamated the concepts of "substantive content” and "administration."

4194 Regarding the argument concerning confidentia information, the European Communities
once again uses the kind of reasoning it used with respect to Article XI:1, applying the same
arguments to persuade the Panel that Argentina administered its laws, regulations, judicial decisions
and administrative rulings of genera application badly, adducing that the immediate context of
paragraph 3(a) of Article X is paragraph 1 of that Article. Argentina agrees entirely with this
assertion, because paragraph 3(a) itsalf refers to the rules of genera application mentioned in

paragraph 1.

4195 Argentina does not agree with the idea that the confidentiad information in the last sentence of
paragraph 1 is relevant for the purposes of determining whether it administers Resolution 2235 in
conformity with paragraph 3(a) of Article X.

4196 The European Communities is using the last sentence of Article X:1 wrongly, since that
sentence represents a waiver of the obligation to publish confidential information, and not a ban on
the publication of such information. Moreover, the publication referred to in paragraph 1 of Article X

119 see for instance the Report by the Appellate Body on Canada — Measures Affecting the Importation
of Milk and the Exportation of Dairy Products, WT/DS103/AB/R, WT/DS113/AB/R, 13 October 1999, at
paragraph 133.

120 »The context of Article X:3(a) within Article X, which is entitled 'Publication and Administration of
Trade Regulations, and a reading of the other paragraphs of Article X, makes it clear that Article X applies to
the Administration of laws, regulations, decisionsand rulings ... ." Paragraph 200 of the report of the Appellate
Body in European Communities — Regime for the Importation, Sale and Distribution of Bananas, Op. Cit.
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concerns laws, regulations, judicial decisions or administrative rulings of general application that a
WTO Member has put into force.

4.197 Thefina sentence of paragraph 1 is an exemption from the obligation to publish. It isnot an
obligation. The Agreement has |€eft it to the discretion of Members to decide whether or not to publish
the confidentia information contained in the laws, regulations, judicial decisions and administrative
rulings. In any case, as far as publication is concerned, Argentina fulfilled al of its obligations under
Article X:1, which does not form part of these proceedings.

4,198 This obligation to publish, combined with the exemption from such obligation in the case of
confidential information, is irrelevant for the purposes of determining the aleged unreasonable
application of Resolution 2235.

4199 The European Communities state that they agree with Argentina that the contested measure
is not one "of genera application” but rather an instance of "administration” of the generaly
applicable customs procedures for exports in Argentina within the meaning of Art. X:1. Itis precisely
for that reason that the contested measure falls under Art. X:3(a).

4.200 According to the European Communities, the contested measure relates to the administration
of other laws, regulations and so forth in the sense of Art. X:3(a) GATT, and is therefore properly
challenged by the European Communities under that provision. Argentina has confirmed that there
are various laws, regulations and so forth which apply to the exportation of goods from Argentina.
For instance, as Exhibit Arg-XXX it has provided a Resolution No. 1,284/95, providing rules on what
kind of export declarations must be made. Also it has provided Resolution No. 125/97 on customs
controls when products are exported.

4201 The European Communities contend that the contested measure (Res. 2235/96) prescribes a
certain method of administration of such laws. It stipulates that for certain products, when an export
declaration has been made, ADICMA will be informed. It aso stipulates that when those products are
checked by Argentinean customs officials, ADICMA-representatives may be present. In other words,
it provides for a certain way of administering the general customs procedures when certain products
are concerned.

4.202 The European Communities do not contest the fact that Argentina applies customs checks
before exports are alowed, which is a genera measure falling within the scope of Art. X:1. The
European Communities contest that when this regulation on export checks is administered - i.e.
applied - to certain products (namely those mentioned in Res. 2235/96) it is administered in a way
which alows and enables ADICMA-representatives to be present.

4.203 The European Communities state that since Res. 2,235.96 has an export restrictive effect, they
challenge the substance of that measure under Art. XI. Since, for the products it covers, it makes an
impartial and reasonable application of Argentinean export procedures impossible, the EC properly
challenges that effect of the measure under Art. X:3.(a).

4.204 The European Communities consider that contrary to what Argentina argues, Article X:3 (a)
clearly applies to the administration of trade laws in the sense of Article X:1 within a WTO Member's
territory. That follows from the plain wording of Article X:3 (a). In fact it is hard to see where else a
WTO Member can administer its trade laws than within its own territory.

4.205 The European Communities state that contrary to what Argentina argues, Art. X :3(a) applies
to al unreasonable and partial methods of administering trade laws. Since the provision inter alia
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obliges WTO Members to administer trade laws™ "in a uniform . manner", it certainly prohibits
discriminatory application in an unreasonable and partial manner of trade laws.

4206 According to the European Communities, it is however not limited to that situation. It is clear
from the wording of Art. X :3(a) that it enunciates three cumulative obligations ; trade laws must be
administered not only in a uniform manner, but adso in an impartiad manner, and in a reasonable
manner. Applying national export regulations to certain products in a partial and unreasonable manner
is a violation of Art. X :3(a), aso if that is done with regard to exports irrespective of ther
destination.”

V. THIRD PARTY SUBMISSION BY THE UNITED STATES

51 Initsthird party submission, the United States makes observations on the purpose and scope
of Article X1 GATT; and offers observations on some factual aspects of the dispute. It concludes that
the measure in question may well constitute a prohibited export restriction under Article XI of
GATT 19%.

5.2 An export restriction under the apparent circumstances of the present case, that is, potentialy
intended to benefit domestic industry, either by bestowing a raw material price advantage on the
domestic industry, or by restricting the supply of the raw material to foreign competitors, is precisely
the trade distortion the Article XI seeks to prohibit. The US recalls that hides are a by-product of
meat production, and their supply is dictated by the demand for mesat, not by the demand for hides. It
argues that when demand for hides is limited, the supply does not decline as it would normally do in
the case of non-by-products. Rather, supply continues, unaffected by demand, and the prices decline
to reflect the limited demand relative to supply. For this reason, restricting exports of hides from
Argentina could have enormous economic vaue to Argentine tanners. if there is a large supply of
hides produced by the meat industry and a limited demand by Argentine tanners, this will result in
low input costs for the Argentine tanners. Further, eiminating sales of Argentine hides to competing
tanneries outside of Argentina would keep world market prices of hides — the prices that the
Argentine tanners competitors must pay — relatively high. In other words, redtricting exports of
hides from Argentina could bestow a substantia economic benefit on the Argentine tanning industry,
and could disadvantage its foreign competitors.

5.3 The 1950 Report of the Working Party on "The Use of Quantitative Restrictions for
Protective and Commercial Purposes”"*®* which examined the use of both import and export
restrictions, concluded that:

"the Agreement does not permit the imposition of restrictions upon the export of a
rawv material in order to protect or promote a domestic industry, whether by
affording a price advantage to that industry for the purchase of its materids, or by
reducing the supply of such materials available to foreign competitors, or by other
means. However, it was agreed that the question of the objective of any given
export restriction would have to be determined on the basis of the facts in each
individual case."

54 Any export regtrictions on Argentine hides, therefore, could potentialy be a textbook example
of the kind of practice that Article XI:1 is intended to prevent.

55 As concerns the scope of GATT Article Xl, the US observes that language of the provision is
broad, and prohibits export restrictions "made effective,”" not just through quotas and licenses, but also

121 By trade lawsin this section are meant all laws, regulations etc. covered by Art. X:1.
122 GATTICP. 4/33, Sales No. GATT/1950-3
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through "other measures’ of a contracting party. As the Panel in "Japan - Trade in Semiconductors’
noted,

"Article XI:1, unlike other provisions of the General Agreement, did not refer to
laws or regulations, but more broadly to measures. This wording indicated clearly
that any measure ingtituted or maintained by a contracting party which restricted
the exportation or sale for export or products was covered by this provision,
irrespective of the legal status of the measure.”

5.6 In addition to not being limited to laws and regulations, Article XI:1 is aso not limited to
measures that explicitly restrict exports, such as export quotas or licenses. Rather, it prohibits export
restrictions that are "made effective” by measures, whether or not those measures, by their literal
terms, prohibit or restrict exports.

5.7 Whether an export restriction is made effective through a measure can be a fact-intensive
inquiry, depending heavily on the context and the surrounding factual circumstances. In Japan -
Trade in Semiconductors, the Pane had to consider whether certain measures of the Japanese
government were export restrictions, even though they were not legally binding or mandatory. The
Panel examined the entire factual context of the measures, after noting that government-industry
relations vary from country to country and from industry to industry, and concluded that

" All these factors led the Panel to conclude that an administrative structure had been
created by the Government of Japan which operated to exert maximum possible
pressure on the private sector to cease exporting a prices below company-specific
costs. ... These measures operated furthermore to facilitate strong peer pressure to
comply with requests by MITI and at the same time to foster a climate of uncertainty
as to the circumstances under which their exports could take place. The Pane
considered that the complex of measures exhibited the rationale as well as the essential
eements of a forma system of export control. . . . The Panel concluded that the
complex of measures congtituted a coherent system restricting the sale for export of
monitored semi-conductors at prices below company-specific costs to market other
than the United States, inconsistent with Article X1:1."'%

5.8 The United States maintains that the factual and historical context of Argentinas measure
concerning the export of bovine hides, described in the European Communities submission, strongly
suggests that this measure operates as a prohibited export restriction:

5.9 The United States notes that Article XI:1 does not prohibit al export restrictions, but only
export restrictions other than transparent and non-discriminatory means of taxes, duties, or charges.
In the present case, the Argentine authorities found that the export tax was insufficient to achieve its
purposes, and so conjoined it with some other non-tax measure apparently aimed at discouraging
exports. Those other measures are what Article X1:1 is aimed at eliminating. Thisis particularly true
in the case of export-restricting measures that are not, by their literal terms, export restricting, but
which have the purpose and effect of restricting exports.

510 The United States notes that, the presence of the hide exporter's domestic customers at the
export processing would, in the absence of strict and reliable procedures, raise a well-founded fear
that vauable commercia information could be compromised and/or misused by the domestic
customers. This aone could chill exports and constitute an export restriction. The protection of
confidential business information from disclosure is critical to the rights and obligations assumed
under the WTO. There is a wide recognition under the WTO Agreements that the threat of
compromising confidential information may prevent interested parties from benefiting from the rights

123 | 16309, adopted on May 4, 1988, 355/116, 153-155, paragraph 117.



WT/DS155/R
Page 46

granted by the WTO". The United States points out, however, that the possible disclosure of
senditive confidential information is only one aspect of this measure that might effect an export
restriction. Even if confidentia information is protected, the right of notification and presence of the
tanners may till act as a strong disincentive to export.

511 The United States notes that this dispute, although presented in the context of a particular
export restriction, may raise concerns of a more systemic nature. Whether a Member can avoid
prohibitive restrictions under the WTO simply by putting the "fox in charge of the henhouse" (rather
than taking the specific prohibited action itsdf) is an issue that could apply as easily to import
restrictions as to export restrictions. The Panel should consider the systemic implications of this
dispute as it undertakes its task.

512  As concerns the scope of Article XI:1, the United States further disagrees with Argentinas
interpretation of the standard developed in the Japan - Trade in Semiconductors dispute:

513 Fird, the United States contends that dispute at issue is very different from that presented in
the Semiconductors case, and it can be mideading to apply the criteria used in that dispute to this
dispute. While in Semiconductors, the focus was measures undertaken by the Japanese government
aimed at the producing/exporting entities, in the present case, the measure is directed, not at the
producer/exporters, but at their domestic cusomers who have the right to be notified of, and
participate in, the export processng of products that they apparently do not want exported.
Consequently, to apply correctly the first criterion of Semiconductors to this case, i.e. are there
reasonable grounds to believe that sufficient incentives or disincentives for non-mandatory measures
to take effect, the Pand should ask whether, given the apparent opposition of Argentine tanners to
hide exports and the long history of the restriction of such exports, a measure that notifies Argentine
tanners of hide exports and that gives them the right to participate in the export processing of those
hides would act effectively as a disincentive to exports, regardless of alegaly binding effect.

514  With respect to the second criterion, i.e. that the operation of the measures was dependent on
Government action or intervention, the United States argues that the measure operates by virtue of
Government action, both because it results from government resolutions and because it is apparently
through government action that the Argentine tanners are notified of exports and are invited to
participate in their customs processing.

515 Asconcerns arguments on factual aspects of the case, the United States observes that it is not
dispositive whether or not the Argentine tanners have the lega ability to stop the particular export
they are asked to oversee. That the tanners are notified of any exports and will become privy to
information related to those exports (e.g., the identity of the hide sdller) could itself effectively chill
export trade. Even if the particular export at issue cannot be stopped or made complicated in some
manner by the Argentine tanners, the same cannot be said about subsequent transactions.

516 Concerning the aleged purpose of the tanner representatives at export verification, it seems
curious that an industry association would put so much effort — first in obtaining the right to be
present, then in actualy overseeing export processng — simply to ensure the accuracy of the
government's export statistics.

124 For instance, Article X of the Agreement on Implementation of Article VII of the GATT 1994
(Customs Valuation) and Article 2.9 - 2.13 of the Agreement on Preshipment Inspection recognize the
importance of protecting confidential information from disclosure in the context of customs processing.
Article 2.14 of the latter agreement also recognizes the need for preshipment entities to avoid conflicts of
interest. More generally, Section 7 of the Agreement on Trade-Related Aspects of Intellectual Property Rights
protect the rights of personsto prevent proprietary information from being "disclosed to, acquired by, or used by
others without their consent in a manner contrary to honest commercial practices.”
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517 The United States observes further that it is irrelevant that the tanners may be verifying
exports of their own products, as well as those of their suppliers. The point is that, as applied to their
suppliers, this measure could amount to an export restriction.

518  Concerning Argentina's argument that no domestic complaints over Resolution 2235 had been
launched, the United States argues that this is not probative of whether the Argentine measures are
export restrictions under the WTO. Argentine law might or might not prohibit actions that a WTO
panel might find to congtitute prohibited export restrictions under Article XI1. Further, there may be
many reasons for not bringing a forma complaint to Argentine authorities that have nothing to do
with the merits of the claim.

519 The United States argues that the lack of exports following the imposition of a measure may
well be probative of whether the measure constitutes an export restriction.  This is particularly true
where there is an apparent strong interest in trade in Argentine hides, and where the economic
conditions appear favourable for such trade. In a smilar manner, the Panel in Semiconductors
examined prices before and after the measures at issue in that case, to determine whether the measure
was having an impact on exports.**®

VI. FACTUAL ASPECTS(TAX MEASURESON IMPORTYS)

A. THEIVA

6.1 The IVA isagenera value added tax system. It isregulated in:
- the Law on the IVA (Ley del Impuesto al Valor Agregado) (the "IVA Law") ;**°
-- the Decree 692/98 implementing the IVA Law™’ (the"IVA Regulation"); and

- the resolutions (resoluciones) issued from time to time by the Administracion Federal
de Ingresos Publicos - Direccién General Impositiva (the "AFIP-DGI").

6.2 The types of transactions subject to the IVA include, inter alia, the sale of goods within the
Argentine territory*®® and the definitive importation of goods into that territory.**®  In the case of
imports, the IVA is collected together with any applicable import duties.** In the case of internal
sales, the seller must charge the IVA to the purchaser™' and then pay the amounts so collected to the
Treasury on a monthly basis,*** after deducting therefrom any IVA paid on its own purchases and
imports during the same period.™*

125 japan - Trade in Semiconductors, Op. Cit., paragraph 119.

126 | ey del Impuesto al Valor Agregado No 23349 (B.O. of 15.4.97) (Exhibit EC — 11.1), as last
amended by Law No 25239 of 31 December 1999 (Exhibit EC —1.3).

127 Decreto del Poder Ejecutivo 692/98 (B.O. of 17.6.1998).

128 Articles1a) and 4 a) and b) of the IVA Law.

129 1pid., Articles 1 c). Seealso Article 2 of the IVA Regulation.

130 Article 27 of the IVA Law.

131 |bid., Articles 37, 39 and 41.

132 |pid,, Article 27.

133 |bid., Article 12.
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6.3 The IVA rates applicable to both imports and internal sales are the following:™*

Transaction Applicable rate

Generdly applicable rate 21 %

Live bovine animas, meat and offa of bovines, and fresh fruits, | 10.5 %
vegetables and pulses

6.4 Taxable persons whose annual sales do not exceed a certain amount may choose not to
register themselves with the tax authorities™® Non-registered taxable persons (responsables no
inscriptos) are dispensed from making direct payments to the Treasury in respect of their interna
Sa|eS.136

6.5 The IVA Law confers to the AFIP-DGI the authority to regulate the "collection at the source”
(percepcion en la fuente) of the IVA®’ On that basis, the AFIP-DGI has issued Resolutions 3431
and 3337,"*° which provide, respectively, for the "collection at the source of the IVA on the
importation of goods and on certain internal sales.

B. ADVANCESON THE IVA

1. Collection of the VA on imports

6.6 Resolution 3431 provides that, where goods are definitively imported into Argentine territory,
the customs authorities must "collect” (percibir) an additional amount, besides the ordinary IVA due
on that import transaction. This advance on the fina VA liability may be credited against the
ordinary IVA due on the subsequent re-sale of the good in cases in which the importer is a registered
taxpayer ' Where the importer is a non-registered taxpayer, the additional amount cannot be
credited because non-registered taxpayers are dispensed from making direct payments to the Treasury
in reslelect of their interna sales. Currently, the advance on imports is collected at the following
rates:

Live bovine animals, offal of bovines, and fresh | Other goods
fruits, vegetables & pulses

Registered Taxpayers 5% 10%
Non-registered 58% 127 %
taxpayers

134 |bid., Article 28.

135 pid., Article 29.

138 Where a registered taxpayer makes a sale to a non-registered one, it must charge, besides the IVA
due on that sale, an additional amount determined by assessing the applicable IVA rate on 50 percent of the net
sales price (cf. Articles 4, 30 and 38 of the IVA Law). That additional amount is assumed to represent the IVA
due on the subsequent re-sal e of the goods by the non-registered taxpayer.

137 Article 27 of the IVA Law. See also Decree 2394 (B. O. of 11 November 1991), which empowers
the Administracion Nacional de Aduanasto act as an agent for the "collection” of the IVA, Exhibit EC |1.4.

138 Resolucién General No 3431 of 19 November 1991 (hereinafter, "RG 3431"), Exhibit EC —11.5.

139 Resolucién General No 3337 of 7 March 1991 (hereinafter, "RG 3337"), Exhibit EC —11.6.

190 RG 3431, Article 4.

141 RG 3431, Article 3.
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6.7 The above rates are applied on the same base as the ordinary IVA** so that the following
rates are charged at import:

Live bovine animals, offal of bovines, and fresh | Other goods
fruits, vegetables & pulses

Registered Taxpayers | 15.5% 31 %
Non-registered 16.3 % 33.7%
taxpayers

6.8 The advance IVA is collected on all import transactions, with the following exceptions:***
- re-importation of goods exempt from import duties;***
- imports of goods intended for the private use or consumption of the importer; **°

- imports of so-called bienes de uso, i.e. goods intended for use in the economic activity of the
importer,™*® except in the case of imports made by non-registered taxpayers; and

- imports of live bovines, under certain conditions.

2. Collection of thel VA on internal sales

6.9 Resolution 3337 provides that where certain categories of persons sell goods to a registered
taxpayer they must collect (percibir), besides the ordinary IVA, an advance amount.**”  For internal
sales, the advance amount, paid on account of the find IVA liability, may be credited by the
purchaser of the goods against the IVA due on the re-sale of the goods*®

6.10 The applicable rate on dl interna transactions subject to the advance IVA is currently at
5 percent.*® That rate is applied on the same tax base as the ordinary IVA™° Thus, the overdl IVA
rates charged on internal sales are the following:

Transaction Applicable rate

Generdly applicable rate 26 %

Sdes of live bovine animals, meat and offa of bovines, and fresh fruits | 15.5 %
and vegetables

6.11 The persons required to collect the advance IVA on internal sales (the agentes de percepcidn)
151
are:

142 RG 3431, Article 3.

143 RG 3431, Article 2.

144 seealso Article 26 of the IVA Law.

145 seealso Article 8 @) of the IVA Law.

148 |n accordance with Article 33 of the IVA Law, bienes de uso are those with a useful life of more

than two %/ears for the purposes of the Impuesto alas Ganancias.

4" RG 3337, Article 1.

148 | bid., Article 9.

149 | hid., Article 2.

150 | pid.

151 pid., Article 1.
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the central Government, including its autonomous agencies;*
the companies listed in Annex | to Resolution No 18/97;*°
the exporters included in alist published in the Official Journal by the AFIP-DGI;™*

the markets of grains; and

the consignatarios de hacienda and auctioneers.

6.12 _By way of exception, no payment on accounts are made on, inter alia, the following interna
transactions:
- sales of bienes de uso;**®
- salesto agentes de percepcion;™°
- sales to financia entities subject to Law No 21526 (such as e.g. commercia banks,
investment banks, mortgage banks and savings banks);™’
- sales to non-registered taxpayers, and
- sales where the amount of the tax collected would be lower than Pesos 21,30.'%
C. THEIG
6.13 ThelG isan annual tax on income, which applies to both natural and juridica persons. It is
regulated in:
-- the Law on the |G (Ley del Impuesto de Ganancias) (the "1G Law"); **°
- the Decree 1344/98 implementing the IG Law;'®° and
-- the Resolutions issued from time to time by the DGI - AFI.
6.14 The G is levied on al sources of income™" including the profits derived from the sale of

merchandise and other movable property, both domestic and imported. *°*

6.15

Currently, the profits derived from the exercise of an economic activity by a juridical person

are taxed at the rate of 35 percent.®® In the case of natural persons, the rate increases in proportion to

152 Article 2 of Resolucién General No 18 of 23 September 1997 (hereinafter "RG18"), Exhibit

EC- I1.7. RG 18 hasreplaced Resolucién General No 3125 cited in Article 1 of RG 3337.

153 1pid.; The European Communities states that these are, generally speaking, large companies.

154 | bid.

155 Article 1 of RG 3337.

158 1pid., Article 3. b).

157 1pid., Article 3. c).

138 |pid,, Article 5.

159 | ey de Impuesto alas Ganancias, as codified by Decree No 649/97 (B. O. 6.8.97),Exhibit EC 11-2,

as last amended by Law No 25239 of 31 December 1999, Exhibit EC 11-3.

160 Decreto Reglamentario 1344/98 (B. O. 25.11.1998).
181 Articles 1 and 2 of the IG Law.
152 1pid., Articles 2; 49; 52 &) b) c) d) and €); 58; and 65.
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the amount of taxable income.'®* In both cases, the rate applicable is the same, irrespective of
whether the profits are obtained with the sale of domestic or of imported goods.

D. ADVANCESON THE IG

1. Collection of the |G on imports

6.16 Resolution 3543 provides that the customs authorities shall "collect" (percibir) a certain
amount on account of the |G when goods are definitively imported into Argentine territory.'®® The
amount so collected can be credited against the IG due by the importer in the same fiscal period. *®’
The advance |G is collected on all import transactions, with the following exceptions:

the re-importation of goods exempt from import duties;**® and

the importation of bienes de uso.'*®

170

6.17 The rate applicable is 3 percent. By way of exception, in the case of imports for the
importer's own use or consumption, the rate is 11 percent.!"*

2. Collection of the |G on internal sales

6.18 Resolution 27842 provides that certain taxable persons (the so-called agentes de retencion)
must withhold and pay to the Treasury a certain amount when making a payment subject to the IG to
another taxable person. That amount can be subsequently deducted from the 1G due by the person
receiving the payment.

6.19 The transactions subject to withholding include the internal sale of the following categories of

goods:* "

- merchandise for resale, raw materials and materials; "
- processed goods;'”
- goods in process;'"®

- livestock; "’

- cereals, oleaginous, fruits and other agricultural produce;”

163 1pid., Article 69.

164 1pid., Article 90.

165 Resolucion General No 3543, of 7 July 1992 (hereinafter, "RG 3543"), Exhibit EC 11-8.

168 The Decreto Presidencial 1,076/92 (B. O. of 2 July 1992) authorizes the Agencia Nacional de
Aduanasto act as an agent for the collection of the IG, Exhibit EC 11-9.

167 RG 3543, Article 8.

168 Article 2 of RG 3543.

169 1 pid.

170 1hid., Article 4.

1 pid,

172 Resolucion General No 2784 of 25 January 1988 (hereinafter, "RG 2,784"), Exhibit EC 11-10.

173 Article 1 of RG 2784.

174 Article 52 a) of the IG Law.

175 1hid.,, Article 52 b).

178 1hid.,, Article 52 c).

Y7 1bid.,, Article 52 d).
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179

- depreciable movable property;~" and

- other goods faling within Article 65 of the IG Law;.

6.20 Monthly payments below Pesos 11242.70 are not subject to withholding.™®® In addition, no
IG is withheld if the amount that would have to be withheld is less than Pesos 3.75."*" No equivalent
minimum threshold exists for G advances on imports.

6.21 The agentes de retencion are listed in Article 3 of Resolution 2784. That list includes most
forms of juridical persons. Natural persons are required to withhold the IG only where they make a
payment to a taxable person as a result of the exercise of an economic activity. **

6.22 The applicable withholding rates are 2 percent in the case of payments made to registered
taxpayers, and 4 percent in the case of payments made to non-registered taxpayers.'®

VIl. CLAIMSBY THE PARTIES
7.1 The European Communities requests the Panel to find that:

- the additional IVA on imports and the advance |G on imports are inconsistent with
Article 111:2, first sentence, of the GATT 1994.

7.2  Argentinarequests the Pandl to

- find that the "payment on account” of the value-added tax (IVA) and the gains tax
(IG) are congistent with the first sentence of Article I11:2 of the GATT 1994,

- dternatively, in the event that the Panel rejects the above petition, Argentina requests
that it find that the "payments on account” are a measure covered by the provisions of
Article XX:(d) of the GATT 1994.

VIII. MAIN ARGUMENTS
A. ARTICLE III:2 OF THE GATT 1994

8.1 The European Communities claims that tax rules enacted by Argentina in relation to the
country's value-added tax (the so-called IVA law) and the tax on gains (the so-caled |G law) violate
Article 111:2, first sentence, of the GATT 1994, in that they impose a higher tax burden on imported
products than on like domestic products.

8.2 Argentina contests the European Communities claim and argues that the IVA and 1G laws
treat domestic and like imported products the same. These tax rules do not result in the levying of
additional taxes, but merely congtitute advances which are deductible at the time of settlement of the
definitive tax liability. Therefore, imported products are not being subject to internal taxes in excess
of domestic products and no breach whatsoever of the obligation contained in Article 111 GATT 1994
can be established.

178 1pid., Article 52 ).

179 | pid., Article 58.

180 Article 15.3 of RG 2784.
181 pid., Article 16.

182 1pid., Article 3 f).

183 1pid., Article 14. 3.
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2. Scope and applicability of Article I11:2 of the GATT 1994

8.3 Argentina sates that a distinction should be drawn between tax-related economic policy
measures and those that are typical tax administration tools.

8.4 The creation and structure of taxes fal into the first category — that of tax-related economic
policy — whereas measures to achieve efficient tax administration, minimizing tax collection costs,
reducing tax evasion, covering the informal sector and promoting horizontal tax equity are a natural
part of tax administration policy.

85 The first sentence of Article 111:2 concerns all tax-related economic policy decisions that
could give rise to tax discrimination between imported and domestic products.

8.6 GATT/WTO precedents indicate that Article I11:2 "does not impose an obligation on

1 184

contracting parties to adopt a specific tax system or specific taxation methods'.

8.7 On that same aspect, "Under Article 111:2, first sentence, WTO Members are free to choose
any system of taxation they deem appropriate provided that they do not impose on foreign products

taxes in excess of those imposed on like domestic products'. **°

8.8 In other words, it emerges from both, the text of the first sentence of that Article and from its
context and the prevailing interpretation thereof, that it is intended exclusvely to govern tax
differentials ("internal taxes or other interna charges ... "), which, as has been stated, are dictated by
tax-related economic policy.

8.9 As regards the creation and structure of taxes, a discipline covered by Article 111:2, the
Argentine regulations in question have the following features:

@ In the case of the IVA, Article 45 of that Argentine Law (Text harmonized in 1997 and
amendments thereto) provides that there shal be no discriminatory treatment with regard to
rates or exemptions based on the domestic or foreign origin of goods.

(b) In the case of the IG, the Gains Tax Law contains no similar regulation as it is atax that is
entirely unrelated to goods or products but instead targets the net income of the natural or
legal persons subject to it.

810 The Argentine Republic believes that this Panel's terms of reference, which contain the
misnomer "Additional VA on imports' in one case or speak of "Advance on IG" in another,
undoubtedly address measures to achieve efficient tax administration, in which connection WTO
Members have reserved for themselves a certain margin of discretion.

811 The European Communities state that the policy objectives of a tax measure are not
pertinent in assessing its consistency with Article 111:2, first sentence  Those objectives may become
relevant only at a subsequent stage, in order to determine whether a measure that is incompatible with
Article 111:2, first sentence, is nevertheless justified under Article XX of GATT.

812  This was confirmed by the Appellate Body in Japan — Liquor Taxes.'®® In assessing the
consistency of a tax measure with Article 111:2, first sentence, it is necessary to address only two

184 Japan — Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic
Beverages, BISD 34/S/83, paragraph 5.13, page 123.

185 Japan — Al coholic Beverages, WT/DS/8, paragraph 6.24, page 148.

186 Appellate Body Report in Japan — Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R,
WT/DS11/AB/R, adopted 1 November 1996 (Japan — Liquor Taxes), at pp. 18-19. See also the Appellate Body
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issues, ie. first, whether the taxed imported and domestic products are "like"; and second, whether the
taxes applied to the imported products are "in excess' of those applied to the like domestic products.

8.13 It iswdl-established that Article 111:2, first sentence, cals for a comparison of tax burdens,
and not merely of tax rates®’. Thus, in assessing whether imported products are taxed «in excess of»
domestic like products, it is necessary to consider not only the applicable rates, but also any other
element of the tax which may have an impact on the fiscal burden imposed on the products, including
the rules for the collection of the tax. Indeed, if the digtinction drawn by Argentina between
«subgtantive» tax measures and measures for the collection of the tax were upheld, it would become
extremely easy for WTO Members to circumvent the requirements of Article 111:2.1%

@ Applicability of Article 111:2 of the GATT 1994 to advances on the IG

8.14  Argentina asserts that the 1G is not a tax on products but one assessed on the income of
natura or legal persons, whether importers or local market operators (as it can be inferred from the IG
Law ), and is therefore not covered by the disciplines of Article, 111:2 which deal with taxes or other
charges on products.

8.15 In consequence, neither does Article 111:2 cover |G payments on account effected at the time
of importation or when transactions take place on the domestic market.

816 Artide 1 of Generd Resolution (DGI) No. 3543 states. "There is hereby established a
collection regime for the income tax, which shal be applied to transactions involving the final import
of goods'.

8.17 It can be seen that the levy ingtituted by the above resolution represents, beyond all doubt, an
advance payment on the gains tax, and it bears repeating that this tax does not apply to specific
products but to certain gains. In other words, we must distinguish between the 1G to which natura
and legal persons are liable, and the method of collecting that tax, involving the obligation to pay an
advance when goods are imported. Depending on the circumstances of the case, that advance
subsequently receives the treatment outlined in reply No. 45(e).

Report in Canada — Certain measures concerning Periodicals, WT/DS 31/AB/R, adopted 30 July 1997, at p.
21.

187 Panel Report on Japan — Customs Duties, Taxes and Labelling Practices on Imported Wines and
Alcoholic Beverages, BISD 345/83, at para. 5.8. See also the Panel report on US — Measures affecting the
Importation, Internal Sale and Use of Tobacco, DS44/R, adopted 4 October 1994, at para. 98.

188 Although it concerns GATT Atrticle 111:4, the following passage of the Panel report on United States
— Section 337 of the Tariff Act of 1930 (adopted 7 November 1989, BISD 36S/345, at para. 5.10) is also
pertinent here:

"In the Panel's view, enforcement procedures cannot be separated from the substantive

provision they serve to enforce. If the procedural provisions of internal law were not covered

by Article 111:4, contracting parties could escape the national treatment standard by enforcing

substantive law, itself meeting the national treatment standard, through procedures less

favourable to imported products than to like products of national origin."

189 Article 1: "All gains (ganancias) earned by natural or legal persons are subject to the emergency
levy established by this Law. The persons referred to in the preceding paragraph who are resident in the country
shall pay tax on all their gains earned in the country or abroad, and may credit against the tax governed by this
Law the sums actually paid under analogous levies on their activities abroad, up to an amount not exceeding the
increased tax obligation resulting from inclusion of the gains earned abroad. Non-residents shall pay tax only
on their gains from Argentine sources, in accordance with the provisions of Title V. Undivided estates are
taxpayers on accordance with the provisions of Article 33."



WT/DS155/R
Page 55

8.18 Inthisregard the EC itsdlf stated in paragraph 59 of its first written submission that "the IG is
an annual tax on income, which applies to both natural and juridical persons’, and is regulated by the
IG Law, Decree 1344/98 and by the Resolutions issued by the AFIP-DGI.

819 Similarly, in paragraph 60 of its first written submission, the EC admitted that "the 1G is
levied on al sources of income, including the profits derived from the sale of merchandise and other
movesable property, both domestic and imported™*°.

820 On this basis and in accordance with the genera legal principle whereby the principal issue
rules the subsidiary one, it is our view that if a tax — in this case the IG — is not covered by
Article 111:2, then neither is the advance payment thereof (IG advances).

821 Argentina therefore refutes the notion that the 1G advance is a tax separate from the I1G
because if the IG did not exi<t, it would not be possible to collect advances against it.

822 Thisis consistent with the genera criteria supporting advance payments, which are regimes
for withholding or levy collection at source, being precautionary tools based on presumed tax-bearing
capacity. This presumption is a crucia element in applying a precautionary tool, since tax evasion
inevitably occursin a process comprised of al the stages in the production and marketing chain.

823 The fact is that no one imports or trades on the domestic market without hoping to make a
gain. If at the end of the period that gain does not materialize, in both cases (imports and domestic
market) the excess payment is refunded with interests.

824 It may be concluded from the foregoing that |G payments on account are in no way related to
products but affect the income ultimately accruing to an operator who trades in products'.

825 The European Communities concurs with Argentina that the 1G is not a tax applied to
products. However, the measure in dispute is not the |G, but rather the charge™" in the form of an
additional financial cost imposed on importers by the payment on account on imports provided for in
Resolution No 3543. Those costs cannot be credited against the taxpayer's fina 1G liability and,
therefore, are taxes or charges "applied to products’. Indeed, the Argentinean tax authorities do not
pay any interest to the taxpayer on the amounts that he has pre-paid. Interest is paid only on the
amounts pre-paid in excess of the fina 1G liability determined at the end of the one-year tax period
and only from the moment that those amounts are claimed.

8.26  Income taxes are not excluded per se from the scope of application of Article [11:2. Ordinary
income taxes fall outside the scope of Article 111:2 because they apply to al income, irrespective of
the source, rather than to income derived from the sale of goods only. For that reason, it is assumed
that they are not passed on into the prices of the products. That assumption, however, is not justified
in the case of the «advance» |G, which is collected whenever a product is imported. Moreover, the
financial costs imposed by the «advance» |G cannot be credited against the Impuesto a las Ganancias

190 Thiswas confirm by the EC in its answer 39 to the question of the panel dated 10/May/00. "The tax
measure in dispute is not the Impuesto a las Ganancias, which the EC agrees is not a tax applied to products.
Rather, tax measure at issue is the harge in the form of an additional financial cost imposed by the percepcion on
imports provided for in Resolucion N° 3543"

191 The EC recalls that Article 111:2 applies to "internal taxes or other internal charges of any kind". In
EEC - Programme of Minimum Import Prices, Licences and Surety Deposits for Certain Processed Fruits and
Vegetables' (BISD 25S5/68, adopted on 18 October 1978, at para. 4.15), the Panel concluded that the "lost
interest" associated with the provision of an import deposit was a "duty or charge of any kind imposed on or in
connection with importation” in the sense of GATT Article 11:1(b). By the same token, the financial costs
imposed by percepciones and retenciones are "internal taxes or other internal charges of any kind" within the
meaning of Article 111:2.
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827 The European Communities argues that Argentina, in its first submission had attempted to
justify the application of a higher rate on imports on the grounds that it was necessary to compensate
for the retenciones on account of the 1G previoudly collected on domestic products'®”. That argument
involves an admission on the part of Argentina that the costs imposed by the «advance» |G are passed
on into the price of the products and, therefore, that it is atax on products covered by Article 111:2.

828  Argentina rejects the conclusion drawn by the EC, saying that what it stated was that the IG
advance is based on the income that it is presumed will accrue to the importer when the goods are
marketed, as well as on the apparent tax-bearing capacity in the cases of taxpayers importing articles
for their persona use or consumption. In that context, Argentina refutes that the alleged cost arising
from the IG advance is passed on to the price of product.

829 The European Communities argues that the "taxable event” giving rise to the imposition of
that percepcion, and consequently to the financial cost generated by that percepcion, is not the accrual
of a profit. The obligation imposed upon the customs authorities to collect the percepcion arises
whenever a product is imported, whether or not the import transaction concerned generates any profit.
Furthermore, the amount of the percepcion is computed on the basis of the customs value of the
imported goods, and not of the profit margin obtained with the import transaction.

830 The mere fact that a tax on products may be credited against another tax is not sufficient to
exclude that tax on products from the scope of Article 111:2. That interpretation would be open to
circumvention and lead to absurd results. Thus, for example, by applying the same logic, it could be
argued that the VAT on the sale of products is not atax on products where, asit is generaly the case,
it can be credited against the VAT on the provision of services.

831 The European Communities further argues that the profits generated by an import transaction
do not accrue to the importer, but to the foreign exporter. Yet, as confirmed by the explanations
provided by Argentina in response to Question 52, foreign exporters are not subject to the Impuesto a
las Ganancias. Furthermore, the subsequent resale of the imported goods by the importer is aready
subject to aretencién pursuant to Resolucion 2784 on account of the profits earned by the importer on
that resale. Thus, Argentina cannot claim that the «advance» |G purports to tax the importer's profits.

832  The European Communities contends that in any event, the tax measure in dispute is not the
percepcion as such, but rather the financial cost imposed by the percepcion. That charge cannot be
credited by the taxpayer against the I1G. For the EC, it is indisputable that it congtitutes a tax on
products and not on income.

(b) Coverage of the advance systems by Article 111:2 of the GATT 1994

8.33 Argentina asserts that in the case "Japan — Customs Duties, Taxes and Labelling Practices
on Imported Wines and Alcoholic Beverages' of 1987, the Panel noted that the first sentence of
Article 111:2 prohibited the direct or indirect imposition of:

"internal taxes or other internal charges of any kind in excess of those applied, directly
or indirectly, to like domestic products.”

8.34 The Panel noted that the interpretation of this prohibition of discriminatory taxes was a strict
one.

835 Itwasaso srictly applied in GATT practices, for example, prohibiting even a very smal tax
differential (amounting to US$ 0.0002 per litre of imported petroleum) and ruling out a de minimis
standard based on an aleged minimum trade effect (see L/6175, paragraphs 5.1.2 t0 5.1.9). The Panel

192" See paragraphs 166-167 of Argentina's first Submission.
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then found that the words "direct or indirect” and "internal taxes ... of any kind" meant that in order to
decide whether there was tax discrimination, not only was it necessary to consider the applicable tax
rates but aso the methods of taxation (e.g. different classes of interna taxes, direct taxation of
finished products or indirect taxation through taxes on the raw materia used in the product at the
different stages of its production) and the rules on tax collection (e.g. tax bases).

836  Argentina states that the interpretation of Article [11:2 must be limited to tax systems, rates
and bases of determination. This is the case since the only way to achieve discrimination is by the
setting of tax rate differentials or by applying the same tax rate on different tax bases, which would
ultimately amount to a different tax depending on whether the tax base is higher or lower in the
various cases.

8.37  The payments on account systems for the IG and IVA that are being questioned in this case
are not part of the method of taxation, but are tax administration and collection measures that in no
way ater the main tax liability, that is, that which arises from the tax law. WTO Members have
reserved for themselves a certain margin of discretion as concerns measures to achieve efficient tax
adminigtration. Therefore, the payments on account instituted under these tax systems do not fall
within the ambit of Article 111:2.

8.38  Argentina considers that the payments on account are not a method of taxation and that they
are tax administration measures that do not alter the main tax liability, it can hardly be considered that
their rate differentials are akin to the concept of “internal taxes" or "other charges' of any kind.

8.39 In addition, given that the payments on account are not taxes in themselves and in the light of
the applicable rate differentials, adequate mechanisms have been put in place to avoid any such
impact (for example, refund of credit balances and exemption mechanisms). The Tax Court of the
Nation stated in that connection:

" ... it is obvioudy in keeping with the laws that those balances may be set off,
refunded or transferred, as those mechanisms make it possible to avoid imposing on
taxpayers in certain circumstances a burden heavier than that provided for under the
tax law itself " 192

840 Argentinaarguesthat Article 111 does not prescribe a certain tax system which Members have
to apply.

841 While the European Communities agrees that Article 111 does not prescribe a certain tax
system and does not challenge the Argentinean IVA and |G laws per sg, it argues that the payment on
account systems are covered by Article 111.

842 The European Communities argues that if the distinction drawn by Argentina between
substantive" tax measures and " measures of tax administration” were upheld, it would become
extremely easy for WTO Members to circumvent the requirements of Article 111:2.%%

193 Ruling of the Tax Court of the Nation, Chamber "A," Case File No. 14.250 — | of 18 April 2000,
"Cia. Industrial y Comerical Sanjuanina SA.."

194 Although it concerns GATT Atrticle 111:4, the following passage of the Panel report on United States
— Section 337 of the Tariff Act of 1930 (adopted 7 November 1989, BISD 365/345, at paragraph 5.10) is aso
pertinent here: "In the Panel's view, enforcement procedures cannot be separated from the substantive provision
they serve to enforce. If the procedural provisions of internal law were not covered by Article I11:4, contracting
parties could escape the national treatment standard by enforcing substantive law, itself meeting the national
treatment standard, through procedures less favourable to imported products than to like products of national
origin."; Cf. the Report by the Appellate Body in Canada — Certain measures Affecting the Automotive
Industry, WT/DS139/AB/R, WT/DS142/AB/R, at paragraph 142.
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843  The European Communities professes that Argentinas extremely narrow interpretation of the
scope of Article 111:2 finds no support in the wording of that provision. To the contrary, the wording
"directly or indirectly" and "internal taxes or charges of any kind" clearly indicate that it was the
drafters intention to capture al possible forms of tax discrimination.

(c) Coverage of "logt interest” by Article 111:2 of the GATT 1994

844  The European Communities statesthat Article 111:2, first sentence, cals for a comparison of
tax burdens, and not merely of tax rates. In assessing whether imported products are taxed "in excess
of" domestic like products, it is necessary to consider not only the applicable rates, but aso any other
element of the tax which may have an impact on the fiscal burden imposed on the products, including
the rules for the collection of the tax. As noted by the panel in Japan — Customs Duties, Taxes and
Labelling Practices on Imported Wines and Alcoholic Beverages,"”

"[...] the wording ‘directly or indirectly’ and ‘internal taxes ... of any kind' implig[g]
that, in assessing whether there is tax discrimination, account is to be taken not only of
the rate of the applicable interna tax but also of the taxation methods [...] and of the
rules for the tax collection[...]."

845 The Pand mentioned as an example of the latter the application of "different basis of
assessment.” That example, however, is by no means the only one. The mechanisms for the
pre-payment of taxes, such as the percecpionesor retenciones, congtitute another obvious example of
"rules for the tax collection" which may give rise to discrimination prohibited by Article 111:2, first
sentence.

846 The cost for ataxpayer of pre-paying part of the tax is not the same as the cost of paying the
tax in full at the end of the relevant tax period, even if the nomina amount to be paid is the same in
both cases. If the taxpayer were not required to pre-pay part of the tax, he would have the opportunity
to earn profits on that amount until the end of the relevant fiscal period. The loss of that revenue
represents anlﬁditi ona cogt for the taxpayer, which must be taken into account for the purposes of
Article 111 :2.

847  The tax authorities can compensate that loss by paying interest on the amounts pre-paid. The
Argentinean authorities, however, do not do so. As aresult, by requiring the pre-payment of part of
the IVA and the IG, they impose an additional cost on the taxpayers. To the extent that the
percepciones are collected at a higher rate on imports than on interna sales, that additiona cost is
heavier on imported goods than on like domestic goods, in violation of Article I11:2, first sentence.

848  The European Communities maintains that the "additional" 1VA imposes a financial cost from
the importation, when the "additional” VA is collected, until the moment where the imported goods
are resold internally and the "additiona"” VA may be offset against the ordinary IVA collected by the
importer on that resale. In the case of the "advance” |G, the importer bears a financia cost from the
importation, when the "advance" |G is collected, until the liquidation of the Impuesto a las Ganancias
at the end of the one-year tax period.

849 The European Communities argues that this lost interest is covered by Article 111:2. The
European Communities draws an analogy to the Panel report on EEC — Minimum Import Prices®’
which it argues stands for the proposition that " lost interest " congtitutes a "charge” for the purposes

195 Panel Report on Japan — Customs Duties, Taxes and Labelling Practices on Imported Wines and
Alcoholic Beverages, BISD 34S5/83, at paragraph 5.8. See also the Panel report on US — Measures affecting the
Importation, Internal Sale and Use of Tobacco, DS44/R, adopted 4 October 1994, at paragraph 98.

19 see footnote 191.

197 | bid.
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of Article 11.1 b) GATT. By the same token, "lost interest” must be considered as a "charge" also for
the purposes of Article 111:2.

850 Argentina contests that the reference in Article 111:2 to "internal taxes or other interna
charges' is related to the alleged "lost interest” argued by the European Communities. Argentina
guestions the relevance of the European Communities analogy from the 1978 case "EEC — Minimum
Import Pricesfor Certain Processed Fruits and Vegetables and states that this case was analysing the
application of Article 11:1(b) of the General Agreement and not of Article I11:2. In other words, the
above-cited case deals with bound import duties (Schedule of Concessionsin Article 11 of the General
Agreement), while the present case pertains to national treatment as concerns domestic taxes
(Article 111 of that Agreement).

851  Argentinarecalls that subsequent to the findings of the Panel in 1978, Members adopted the
Understanding on the Interpretation of Article 11:1(b) of the General Agreement on Tariffs and
Trade 1994 as part of the Agreements reached during the 1994 Uruguay Round. That Understanding
clarifies the scope of the terms "other duties or charges' applicable to imports by prescribing that
such measures must be recorded in the Schedules of Concessions, where it can be seen that they
represent duties or other charges to be collected by the State on imports. It states in this regard:

"In order to ensure transparency of the legal rights and obligations deriving from
paragraph 1(b) of Article II, the nature and level of any "other duties or charges'
levied on bound tariff items, as referred to in that provision, shal be recorded in the
Schedules of Concessions and annexed to GATT 1994 against the tariff item to which

they apply. (...)."

852  Argentina states that the Understanding reached by Members could hardly be referring to a
foggy notion of "logt interest" while demanding, for the sake of creating certainty, the presentation of
schedules showing charges applied to imports, other than duties.

853 Naeither is there anything in the schedules actually submitted to indicate that Members wished
to equate that concept (lost interest) with the concept of other charges, as they do not contain a single
example of charges representing lost interest of any kind. What is more, none of the Schedules of
Concessions include charges that are anything but levies made by the State as a result of the
importation of goods into its territory.

854  Theforegoing paragraphs confirm the strict interpretation that must be given to Article 11:1(b)
of the Genera Agreement where it states "such products shall aso be exempt from al other duties or
charges of any kind imposed on or in connection with the importation ...." Lost interest cannot be
considered as smilar to the duties or charges connected with importation; had that been the intent of
Members, they would so have agreed in the Uruguay Round and would have included it in the
Understanding on Article 11:1(b) of the General Agreement.

855  Furthermore, the use of the verb to impose implies a specific and precise action intended to
create an obligation on the importer. In turn, the expression 'the importation™ specifies the cause of
the legal obligation, that is, the introduction of merchandise into the customs territory of a Member
State.

856 Inthe case "Japan — Customs Duties, Taxes and Labelling Practices on Imported Wines and
Alcoholic Beverages' of 1987, the Pand noted that the first sentence of Article I11:2 prohibited the
direct or indirect imposition of

"internal taxes or other interna charges of any kind in excess of those applied, directly
or indirectly, to like domestic products.”
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857  The Pane noted that the interpretation of this prohibition of discriminatory taxes was a strict
one.

858 It wasaso drictly applied in GATT practices, for example, prohibiting even a very small tax
differential amounting to US$ 0,0002 per litre of imported petroleum) and ruling out a de minimis
standard based on an alleged minimum trade effect (see L/6175, paragraphs 5.1.2 t0 5.1.9). The Panel
then found that the words "direct or indirect" and "internal taxes ... of any kind" meant that in order to
decide whether there was tax discrimination, not only was it necessary to consider the applicable tax
rates but also the methods of taxation (e.g. different classes of internal taxes, direct taxation of
finished products or indirect taxation through taxes on the raw materia used in the product at the
different stages of its production) and the rules on tax collection (e.g. tax bases).

859 In addition, Argentina states that even if lost interest could be considered to be covered by
Article 111:2, it would have to be higher than that which domestic products themselves would have to
bear, as required by the rule being invoked by the European Communities (Article 111:2).

860 Findly, it may be concluded that thus far the European Communities has produced no
precedent whatsoever that is applicable to this case and which supports the broad interpretation it
wishes to give to the scope of the terms ‘taxes ... or other internal charges ... of any kind" of
Article 111:2, making it possible to consider the "lost interest" as falling under the national treatment
rule.

861 The European Communities contests that the Understanding on the Interpretation of
Article 11:1(b) of the General Agreement on Tariffs and Trade 1994 does purport to "clarify the
scope” of the notion of "other duties or charges.” The Understanding merely provides that "other
duties or charges’ must be recorded in each Member's schedule of concessions.

8.62  The European Communities also states that Argentina's view is refuted by the Understanding
on the Balance of Payments provisions of the GATT 1994, which reads as follows in relevant part (at

paragraph 2):

Members confirm their commitment to give preference to those measures which have
the least disruptive effect on trade. Such measures (referred to in this Understanding
as " price-based " measures) shal be understood to include import surcharges, import
deposit requirements or other equivalent trade measures with an impact on the price of
imported goods. It is understood that, notwithstanding the provisions of Article 11,
price-based measures taken for balance-of-payments purposes may be applied by a
Member in excess of the duties inscribed in the Schedule of that Member. (...)
[emphasis added]

863 If, as dleged by Argentina, the "lost interest” associated with making an import deposit was
not a "duty or charge of any kind" in the sense of GATT Article |1, it would have been unnecessary to
include "import deposit requirements’ among the "price-based measures’ which Members are
encouraged to apply in place of quantitative restrictions, "notwithstanding the provisions of
Article I1."

864 Theadditiona IVA and the advance |G impose on importers of foreign products a heavier tax
burden than that placed upon the buyers of like domestic goods by the additiona 1VA and the IG
withheld on the internal sale of goods, respectively. As a result, imported products are taxed "in
excess of" like domestic products, contrary to the prohibition set forth in GATT Article 111:2, first
sentence.
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2. "Likeness' of imported products and domestically produced products

8.65 The European Communities asserts that the tax differentials at issue are based only and
exclusively on the type of taxable transaction, and not on the characteristics of the taxed products. In
other words, they are based on whether the taxed products are being imported or sold within
Argentina, and not on the physica characteristics or end-uses of the products. Therefore, the
European Communities states that it is not necessary to show that the products imported from the
European Communities are "like€' domestic products in light of criteria such as their physica
characteristics or end uses, since imported products would be taxed differently from "like" domestic
products even by the narrowest definition of "like product."**®

8.66  The percepciones provided for in Resolutions No 3431 and No 3543 are collected exclusively
upon the importation of products. Accordingly, by definition, they apply only to imported products.
The mere fact that a product has Argentinean origin is not sufficient per se to confer upon that product
properties which make it "unlike" any imported product. In other words, even if a foreign product
were identical in al respects to a domestic product, the importation of that foreign product into
Argentina would till be taxed differently from the internal sale of the domestic product. Thus, even
by the narrowest definition of "like product,” imported products would till be taxed differently from
"like" domestic products.

8.67 The European Communities statesthat GATT Article 111 is concerned with the protection of
competitive opportunities, and not with the protection of actua trade flows™® For that reason,
whether or not the products currently being imported into Argentina are "like" the products of
Argentinean origin is not dispositive. What matters is whether the products that might be imported
from the European Communities are "like" the Argentinean products.

868 A comparison with the situation at issue shows that the contested tax measure in Japan —
Liquor Taxes was of a different nature®® That measure did not distinguish on its face between
domestic and imported products, but instead between types of products. Specifically, Japan applied a
lower tax rate to shochu (whether Japanese or imported) than to vodka (again whether Japanese or
imported). It was therefore necessary to ascertain whether shochu was "like" vodkain light of criteria
such as their physical characteristics, end-uses, etc.

8.69 In contrast, in the present case the tax differentias in dispute are based exclusively on the
origin of the products, i.e. whether the goods are being imported into Argentine territory or sold
within that territory. While the tax rates on interna sales apply to both imported and domestic
products, the higher tax rates on imports apply, by definition, only to imported products.

870 Argentina contests the European Communities assertion that the products imported by
Argentina are necessarily and automatically on the basis of the definition of the "type of taxable
transaction,” "like products’ to the domestic products.

871 Additionaly, as far as the European Communities argumentation on "like products’
encompasses the |G tax, Argentina argues that the |G tax is not a product tax, so that Article 111:2 does
not apply in the first place.

198 See Indonesia - Certain Measures affecting the Automotive Industry, WT/DS54/R, WT/DS55/R,
WT/DS59/R, WT/DS64/R, adopted 23 July 1998. The Panel noted, at paragraph 14.113, that "... [an] origin-
based distinction in respect of internal taxes suffices in itself to violate Article 111:2, without the need to
demonstrate the existence of actually traded like products." See also the Panel report in Canada — Certain
Measures affecting the Automotive Industry, WT/DS139/R, WT/DS142/R, circulated to the Members on 8
February 2000, at paragraph 10.74.

199 see Japan — Taxes on Alcoholic Beverages, Report of the Appellate Body, WT/DS8/ABIR,
WT/DS10/AB/R, WT/DS11/AB/R, at p. 16 and the cases cited therein.

299 | pid.



WT/DS155/R
Page 62

872 While Argentina agrees that the object of Article Il of the GATT is to ensure equa
competitive opportunities on the domestic market for the imported product, it argues that the
European Communities overlooks the existence of one of the requirements considered necessary in
Article 111:2, first sentence, for verifying that the competitive conditions have been altered or could
potentially be atered: that those competitive expectations exist between "like products.”

8.73  Argentina dates that the European Communities takes its definition of "like product” based
on the type of taxable transaction from the report of the Pand on 'Indonesia — Certain Measures
Affecting the Automobile Industry."*** As concerns that report, Argentina comments that according to
GATT/WTO doctrine, expresdy confirmed by the Report of the Appellate Body and the Panel in the
case "Japan — Alcoholic Beverages," a report adopted by a panel is only binding on the parties to the
disputtzaog\nd does not congtitute a definitive interpretation of the provisions of the GATT and/or the
WTO.

874  Moreover, in that case Indonesia itself did not expressly question the likeness of the product
as defined by the European Communities®® In the present case, Argentina does question the
definition given by the European Communities, i.e. "the tax differentials at issue are based on the type
of taxable transaction, and not on the characteristics of the taxed products. More specificaly, they are
based on whether the goods are being imported into Argentine territory or sold within that territory."

875 Argentina states that the definition of "like product,” one of the two requirements for
establishing aviolation of Article 111:2, has been extensively dealt with in the GATT/WTO case law.
Thus, a basic criterion found throughout the case law is a "case-by-case" analysis of the definition. A
second element involves the existence of a set of criteria which contribute to that definition. A third
aspect is the acknowledged tendency, as of the GATT 1994, to circumscribe and narrow the concept
of likeness.

876  The requirement for a case-by-case analysis is in line with the need to interpret the various
definitions in the light of each of the Agreements which provide for this requirement. Consequently,
the scope of the concept of "like product” may be different under Article 111:2 of the GATT 1994
compared to the scope of the definition in other agreements. This was corroborated in 'Japan —
Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages,” where
the Panel did not deem it appropriate to apply the "very narrow definition” of "like product” contained
in Artidle 2 of the 1979 Anti-Dumping Agreement”** Conversdly, in "Japan — Alcoholic Beverages,”
which to some extent constitutes a more recent pronouncement and, furthermore, one more relevant to
the GATT 1994, the Appellate Body stated:

"... We bdlieve that, in Article 111:2, first sentence of the GATT 1994, the accordion
of "likeness' is meant to be narrowly squeezed."**

201 See WT/DS54/R, WT/DS55/R, WT/DS56/R, WT/DS59/R and WT/DS64/R.

202 Report of the Appellate Body on Japan — Taxes on Alcoholic Beverages, Op. Cit., page 13." ... the
conclusions and recommendations in an adopted panel report bound the parties to the dispute in that particular
case, but subsequent panels did not feel legally bound by the details and reasoning of a previous panel report...
We do not believe that the CONTRACTING PARTIES, in deciding to adopt a panel report, intended that their
decision would constitute a definitive interpretation of the relevant provisions of GATT 1947. Nor do we
believe that thisis contemplated under GATT 1994."

293 Indonesia — Certain Measures Affecting the Automobile Industry, Op. Cit.,, paragraphs 14.106 and
14.110: "Indonesia does not specifically argue that the complainants have not demonstrated the elements
necessary to establish aviolation of Article 111:2 (... like products).” In addition, the Panel emphasized that "...
Indonesia has submitted no evidence or argument to rebut the presumption of likeness ...."

204 Japan — Customs Duties, Taxes and Labelling Practices on Imported Wines and Alcoholic
Beverages, BISD 345/83, paragraph 5.6.

205 Japan — Taxes on Alcoholic Beverages, Op. Cit., page 21.
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877 Argentina contends that the tendency to narrow the definition of “"like product” in the
GATT 1994 is consistent with the main body of obligations and disciplines agreed by the parties in
the framework of the Uruguay Round negotiations, and is moreover necessary to prevent any
unwanted restriction of the regulatory powers which the WTO Members have reserved to themselves
in the taxation field, for purposes other than protection of the domestic industry.

8.78 The second element, i.e. the characteristics of the product, meaning ... the product's end uses
in a given market; consumers tastes and habits ... the product's properties, nature," etc.** is and will
continue to be an essential criterion for defining a "like product.” Among these criteria, there is none
which 'per se" could exclude any other. Thus, the physica characteristics of the product may be
combined with the fact that it is or is not destined for end use in a domestic market. In any event, it is
by means of a case-by-case analysis that it is possible to confirm the definition of like product.

8.79  Argentina illustrates its argument by giving an example involving finished leather: an
importer may bring finished leather into the Argentine market for marketing, in which case he/she
will make a payment on account in accordance with Resolution 3431. [f the same importer were to
bring in the same finished leather, add value to it and then re-export it, he/she would not have to pay
any advance on account.?®” Argentina argues that this example shows that a definition of like product
based on the national or imported origin of the same product with a nomina difference in the
applicable tax rate for the payment on account, is empirically incorrect. Moreover, a definition of
these characteristics also does not square with the system of payments on account which ultimately
are no more than advances tailored to a tax which is applied at an equal rate to imported and domestic
products and which aso, as will be shown below, does not impose a heavier burden on imported
products.

880 Findly, a broad definition of like product, as chosen by the European Communities, is at
variance with the criterion considered by the Appellate Body to be implicit in this concept in the
GATT 1994, would undermine the definition which has been worked out precisdly to ensure
conditions of competition between imported and domestic products in a specific case and not in
genera terms. It thus makes sense to examine whether a higher tax is applied to finished leather
imported for marketing in the domestic market, or to oil imported for the same purposes vis-a-vis
locally produced oil, if we follow the doctrine established in the Superfund case.”*®

881 In adtuation where, as in the present case, there is an alleged infringement of Article 111:2,
first sentence, " ... likeness must be construed narrowly and on a case-by-case basis'** and not on the
basis of hypothesis. The European Communities definition means a departure from one of the
requirements clearly laid down in various precedents, eg. 'Canada — Periodicals," where it was
established that to determine a violation of Article 111:2, first sentence, it is necessary to follow what
might be called a "two-track approach,” that is, first to define "like product”" and second, to prove that
the imported product is taxed in excess.

882 Argentina is aware that there are precedents in which, in the absence of tangible imports,
hypothetical bases have been used to define "like products.” However, if the determination of "like
product” can be done smply by comparing the situation of products on the market, there is no point in
developing a hypothesis. Doing so could amount to a kind of non-application of the provisions of the
GATT 1994 to the concrete case. In other words, the determination of whether imported and
domestic products are like products calls for the application of legd rules, in this case Article 111:2, to

298 Indonesia — Certain Measur es Affecting the Automobile Industry, Op. Cit., paragraph 14.109.

297 Decree 1439/96, Temporary Imports, see Exhibit ARG-X VI,

208 See United States — Taxes on Petroleum Products and Certain Imported Substances, L 6175; BISD
34/136.

209 sSee Canada - Certain Measures Concerning Periodicals, Report of the Appellate Body,
WT/DS3UABIR, page 23.
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the specific circumstances of the case. In this instance, it is a matter of verifying whether the foreign
goods present on the Argentine market are competing with their "likes," or with products that are
"directly competitive" or "substitutable.”

8.83  The precedents introduced by Argentina do not introduce into the text of Article 111:2 a new
category of "types of products." Those precedents merely confirmed the various factors that must be
considered in order to define a "like product.” Although some of those precedents addressed specific
aspects of the elements used to define "like products,” such as the criteria of physical characteristics
used to evaluate similarity between shochu and vodka, as a whole they do underscore a series of key
criteriathat are applicable in defining "like products.” Theseinclude: " ... the product's end-usesin a
given market; consumers tastes and habits; and the product's properties, nature and quality."**°

8.84  These same criteria, Argentina argues, which could include the imported or domestic origin of
the product, are the ones that must be considered in defining a "like product.” No single blanket
criterion can be made to prevail (domestic or imported origin) when it is not valid for meeting the
requirements of the specific case a hand. Argentina argues that the European Communities is
applying such a "blanket criterion” in the hope that by considering this to be a proven instance of like
products within the meaning of the first sentence of Article 111:2, there will be dispensation from
having to prove the existence of "protection to domestic production,” thereby preventing the other
party from benefiting under any possible de minimis criterion.

8.85 Furthermore, the European Communities is unable to specify even one example of an
imported "like" product which, when sold on the market in its final stage, must bear a higher tax for
being an import.

8.86 Findly, Argentina finds contradictions in the European Communities arguments in that on
the one hand it claims that imports are by definition subject to higher taxes and, on the other, it
ignores, for instance, the unquestionable fact of imports for re-exportation. This fact alone confirms
that the origin of the good is not enough to qualify it as a "like product,” as in this case the origin of
the merchandise is irrelevant for the purposes of the customs treatment it receives. It is the product's
end-use that determines whether or not it is subject to a payment on account. In other words, it is only
by applying the methodology developed by the various GATT/WTO precedents that we can
determine whether thisis a case of like product. Can rawhides imported for re-exportation, which are
not subject to payments on account, be considered a "like product” to rawhides intended for the
domestic market and liable to payments on account?

8.87  Argentina contends that imported or domestic origin is not enough to determine that one is
dealing with like products. Other elements must be considered: in this case the "end-use" which is
clearly among the criteria that pervade the concept of "like product.” 1n other words, if the "end-use"
requirement is not fulfilled for both products — the domestic and the imported one — it is ot a case of
"like products"211 Otherwise put, if the end-use is different, there cannot be "like products,” as the
concept of "like product” is particularly narrow in the sense of Article 111:2, first sentence, on account
of the exemption from the burden of proof involved. In contrast, the notion of directly competitive or
substitutable products (both types of rawhide are substitutable for the purposes of their subsequent
processing) is much more fitting, since in this case, athough the products fal into the same category,
if an infringement of Article 111:2 were aleged, they would fall under the second sentence of that
same Article and it would be necessary to prove the intention to protect domestic industry, in which
casea"de minimis' standard would become operative.

210 see Canada — Certain Measures Concerning Periodicals, Op. Cit., page 22.

211 Japan — Alcoholic Beverages, Op. Cit., paragraph 6.22, page 147, "In the view of the Panel the term
'like product’ suggests that for two products to fall under this category they must share, apart from commonality
of end-uses, essentially the same physical characteristics.”
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8.88  Argentina considers that the broad definition of "like product” being used by the European
Communities in this case is inconsistent with the narrow interpretation that has been made in the
precedents cited, which Argentina regards as relevant. The second sentence of Article 111:2 would
seem to cover more adequately the type of competition that exists between domestic and imported
products on the Argentine market.

8.89 If dl these dternatives could not be proved empiricaly, the Pandl's resort to a hypothesis
would be understandable. As there are indeed imports, specifically of the product at the origin of
these proceedings (the name of the Pand refers to "imports of finished leather,” even though the
European Communities is now discussing all imports), a "case-by-case" analysis should be used to
define "like product.”

890  Argentina argues that there is awide range of situations envisaged under the different general
resolutions issued by the Tax Adminigtration and the consequent rate differential existing for
payments on account. There are severa regimes for payments on account depending on different
factors. such as certain categories of buyers, the amounts involved. This refutes the generalization
that the mere origin of the product generates a difference in the tax. It is indispensable for the
European Communities to be specific in regard to excessive payments on account in order to be able
to consider that the first requirement for determining a violation under Article 111:2" first sentence has
been met. In other words, the difference in the rate for the "payment on account” does not serve to
define "like product” in genera, as the imported or domestic origin does not automatically mean that
they can be considered "like."

891 The European Communities contests Argentinas view and states that the fact that some
import transactions (e.g. imports for re-exportation) are exempted from the IVA and some interna
sales are subject to different tax rates* based on factors such as the type of product* or the means
of payment,™* does not detract from the fact that the tax differentials in dispute in this case are based,
only and exclusively, on whether the goods are being imported or sold internally, and not on the
physical characteristics or end-uses of the taxed products, which renders an analysis of those factors
totally irrelevant, because it remains true that only imported products, and not domestic products, are
subject to Resolutions No 3431 and No 3543.

892  Whether or not imported products are taxed "in excess of" like domestic products that are
subject to other tax measures is a different issue to be considered subsequently under the second step
of Article I11:2, first sentence. Argentina's arguments, however, systematically confuse those two
iSsues.

893 The mere fact that, as argued by Argentina, some import transactions (e.g. imports for re-
exportation) are exempted from the IVA does not undermine the EC's position, because it remains
true that only imported products, and not domestic products, are subject to Resolutions No 3431 and
No 3543.

894  Furthermore, the end-uses that are relevant for a like product determination are not the end-
uses actually given to the product in a particular case but, rather, their objective end-uses. Whether |
use an egg for cooking an omelette or a fried egg, the egg is ill the same and, therefore, «like». By
the same token, the fact that a piece of imported raw skin is re-exported from Argentina does not

212 The European Communities argues that Exhibit ARG — XXV overstates the variety of systems of
"pagos a cuenta” of the IVA. Some of the Resolutions cited by Argentina (e.g. Nos 549, 3130, 3316, and 3469)
concern the provision of services and, therefore, are totally irrelevant for the purposes of this dispute.
ResolutionsNos 129, 212, 140, 4059 and 4131 concern the internal sale of goods, but have a very limited scope
of application and are not at issuein this dispute.

13 See for example, Resolutions 4131 and 4059.

214 see for example, Resolution 140.
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make it "unlike" any piece of imported raw skin which is used within Argentina. The relevant issue
for a"like product” determination is whether imported eggs, or raw skins, can be put to the same end-
uses as the domestic products.

895  Argentina arguesthat the tax rates is the same in dl cases, a blanket rate of 21 percent. What
differs are the rates for collection of advance taxes. However, the regime of "collection" and
withholdings' (payments on account) is irrelevant for the purpose of defining the taxable transaction
subject to the IVA. Moreover, the law itself does not alow for discriminatory treatment based on the
national or foreign origin of goods (Article 45, IVA Law). The withholdings or payments on account
are smply advance payments of one and the same tax, and not "additiona" taxes whether it is the
IVA liability or the IG payable by the natural or physica person in the form of "payments on account"
against that tax.

896 Asthe "tax" at issue is smply an advance payments of one and the same tax, no product is
subject to atax because of its origin. As the Argentine IVA is a single tax with a rate of 21 percent
that is identical for domestic and imported products, we fail to see the discrimination based on the
origin of the good.

897 Ifinthelight of the various regimes for payments on account in place there is no definition of
"like products’ in the narrow sense prescribed under Article 111:2, first sentence, it is necessary to
consider whether the situation of competition between imported and domestic products on the
Argentine markets (in terms of the impact of "payments on account") would not be one involving
products (for example finished hides of European origin) that could be competitive or substitutes on
the market within the meaning of the second sentence of Article I11:2.

898 The European Communities takes issue with Argentinas suggestion that imported and
domestic products are not "like" but smply "directly competitive or subgtitutable." The arguments
made by Argentina in order to deny that imported and domestic products are "like" would logicaly
have the consequence that they could not be considered as "directly competitive or subgtitutable”
either.

899  Argentina submits that the strict requirements of the first sentence of Article I11:2 for the
determination of "like products’ have not been met and that there is consequently no infringement
whatsoever of the obligation of national treatment.

3. Claim that imported products aretaxed "in excess of" like domestic products

8.100 The European Communities asserts that the advances collected on imports according to the
rules relating to the IVA and IG laws impose an additiona tax burden on imports. Although aso
domestically produced products are subject to IVA and |G advances, due to the different applicable
tax rates and the different coverage of those additiona VA laws, imports are being disadvantaged
contrary to Article 111:2, first sentence.

8.101 The European Communities does not alege that the overall rates of the IVA or the IG are
discriminatory. The European Communities does neither question Argentinds right to levy
percepciones and retenciones on account of those taxes. The European Communities complaint is
concerned with the fact that the percepciones levied on imports are higher than those levied on the
internal sale of goods, with the consequence that importers bear a heavier fisca burden than the
buyers of domestic goods.

8.102 The European Communities notes that, even if the additiona IVA and the IG on imports
could be credited by the importers againgt their definitive tax liability under the IVA and the IG, the
discrimination would persist since importers would be required to "advance” larger amounts of money
to the Argentinean Treasury than purchasers of like domestic products.
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8.103 Argentina argues that both the IVA law and the IG law treat imported and like domestic
products the same. The separate tax rules challenged by the European Communities merely constitute
advances which are deductible at the time of settlement of the definitive tax liability. Moreover, the
percepciones and retenciones are tax collection mechanisms which fal outside the scope of
Article 111:2

(@ Claim that the advance IVA on imports results in a heavier tax burden than the advance IVA
domestic sales

8.104 The European Communities maintains that the following differences between the additional
IVA on imports and the additional 1VA on interna sales have the consequence that imported products
are taxed "in excess of" like domestic products.

-- the generally applicable rate on imports by registered taxable persons is 10 percent
while the rate applicable on interna sales of goods to registered taxable persons is 5
percent.

- the additional VA on interna transactions does not apply to sales by non-registered
taxable persons, whereas the additional IVA on imports is levied also on imports by
non-registered taxpayers,

- the additional VA on internal salesis collected only upon the sdles made by agentes
de percepcion. In contrast, the additional 1VA on imports applies to all importers.

-- the additional 1VA on internal sales is not collected on sales to certain categories of
purchasers (including in particular the agentes de percepcion and the main types of
financial entities), whereas, to repeat, the additiona VA appliesto all importers; and

-- the additional IVA on domestic sales does not apply to sales below a certain amount,
while the additional VA on imports is levied on al imports, irrespective of their
value.

8.105 Argentinas IVA law, through Resolution 3431, imposes an additiona VA tax on imports.
Even though there are also additional VA taxes levied on domestic sales”™, the different applicable
tax rates and coverage of those additiona IVA laws disadvantage imports compared to domestic
products, contrary to Article 111:2, first sentence.

8.106 Even where the additional VA on imports can be credited by the importers against their
definitive tax liability under the IVA, the discrimination persists since importers are be required to
"advance" larger amounts of money to the Treasury than purchasers of like domestic products.

8.107 Argentina dates that the IVA Law does not discriminate between imported products and
domestic products when establishing the rates for the taxes concerned. Both for imported and
domestic products, the rates are up to 21 percent.

8.108 It is true that, in the case of imported products, the rates of the levies fercepciones) —
payments on account — are 5 percent and 5.8 percent in respect of live bovine animals, etc., depending
on whether or not the taxpayer is a registered taxable person, while the equivalent rates for levies or
withholding operations (percepciones 0 retenciones) - payments on account - in respect of other

goods are 10 percent and 12.7 percent, depending on whether or not the taxpayer is a registered
taxable person.

215 See Resol ution 3337.
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8.109 However, these rates are only advances or payments on account to the Treasury, arising from
a single type of taxable transaction. It is therefore conceptually erroneous to add such levies to the
generd rate of 21 percent (identica for imported and domestic products) and to conclude that
imported goods are actually subject to an IVA of 31 percent or 15.5 percent, in the case of live bovine
animals, etc.

8.110 What the European Communities calls an "additiona" IVA isin fact a method of payment of
advances payable prior to fina settlement of that tax. The European Communities thus gives a
digtorted picture of the tax burden on importers, which is identical for both imported and domestic
products, i.e. up to 21 percent .

8.111 In short, Argentina maintains that it cannot be asserted that a static view of one part of the tax
assessment process, i.e. the point at which a payment on account is effected when the goods undergo
inward customs clearance, implies that at the time of fina settlement of the tax liability, imported
products are subject to a heavier tax burden than domestic products.

8.112 Argentina argues that the advance collection of the IVA was in fact established to provide
equa treatment of imported and domestic products. Previoudy, imports were not subject to any
system of payment on account. Marketing transactions in the domestic market were as a rule
previoudy subject to the following payments on account, without prejudice to others applied in
particular cases:

The retencion (withholding) regime under Resolution 3125, superseded by
Resolution 18: (10.5 percent);

the percepcion (collection) regime under Resolution 3337: (5 percent).

8.113 Imports were not subject to any system of payment on account. In order to provide for
equivalent treatment for import transactions, therefore, Resolution 3431 was enacted, establishing a
single regime for imported products, for which the tax rate is currently 10 percent.

8.114 In view of the fact that import transactions can only be covered through a collection regime,
since foreign sellers are not liable to the levy and cannot therefore be made subject to withholding
operations, atax rate of 10 percent was established for the collection and withholding regimes applied
in the domestic market.

8.115 Argentina emphasizes that collection (percepcion) in customs does not impose a heavier tax
burden compared with domestically produced goods, bearing in mind that it does not establish a new
tax on imports but merely applies a system of payment in respect of the final import of movables
thereby according the same treatment as for domestic marketing operations, concerning which various
collection and withholding regimes had been duly established (Resolutions 3337, 4059, 4131, 18, and
129).

0] Comparison of tax burden between imported and domestic products

8.116 Argentina maintains that the tax affects foreign and domestic products equally and there is
no additional cost to the former. Argentina illustrates this by way of making the following
comparison between imported leather and domestically produced leather:
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Output of finished leather on the domestic market Imports of finished leather
Sale of raw or sated hides

Taxable price 30.00

IVA 21% 6.30

GR 4059 0.50

Sale of crust Imports
Taxable price 60.00 Taxable c.i.f. price 68.00
IVA 21% 12.60 IVA 21% 14.28
GR 18 6.30 GR 3431 6.80
Sale of finished leather Sale of imported leather by the importer

Taxable price 100.00 Taxable price 100.00
IVA 21% 21.00 IVA 21% 21.00
GR 3337 5.00 GR 3337 5.00

Payments on account made:

Payments on account made

0.50

6.30 6.80
5.00 5.00
11.80 11.80

8.117 Argentina states that the domestic product "finished leather" bears a greater tax burden - in
terms of payments on account and withholding taxes - than the like imported product, if account is
taken of tax payments made at stages prior to the sale of the finished product (i.e. upon the sales of
the raw hides and semi-finished leather. Argentina elaborates that the example above shows the
various collection and withholding regimes applicable to the chain of production and marketing of
finished leather, for the imported product, as well as the same product manufactured on the domestic
market. On the domestic market, the finished product must bear payments on account totalling
$11,80 ($05+$6,30 + $5). Inturn, it can be seen that imported finished leather pays an identical
amount of $ 11,80 in the form of payments on account. In Argentinas view, the foregoing confirms
the fact that the importer does not bear a heavier tax burden.

8.118 Findly, if the aleged financia cost did exist, Article 45 of the IVA Law itself clearly states
that " ... no discriminatory treatment based on the nationa or foreign origin of goods shal be
admissible in respect of rates or exemptions."**® Although this is no more than the written expression
of a guideline that inspires the entire Argentine tax system, its express inclusion in a law is
tantamount to the unquestionable granting of a precise and clearly defined right. By virtue of that
right, which coincides with the obligation laid down under Article 11l of GATT 1994 (which aso
forms part of the Argentine domestic legal system), any person may proceed againgt the State if that
person considers that the Public Administration is causing him injury in any way. Nevertheless, it is
highly significant that the importers who made IVA and IG payments on account amounting to
$ 11585015195.97 between 1992 and 1999 have not launched massive lega actions againgt the State
to claim redress for these differences.

8.119 Argentina aso recdls that the method of payments on account was applied to imported
products subsequent to domestic products because its implementation had created an imbaance in
favour of imported goods.

216 see Exhibit EC 11-1, page 86.
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8120 Argentina further points out that in its report adopted on 26 February 1955,%' the Review
Working Party Il on Schedules and Customs Administration, at the proposal of Germany, examined
the meaning of the words "internal taxes and other internal charges' in relation to taxes which are
levied at various stages of production. What was studied in particular in that case was whether the
rule of nationa treatment would allow a government to tax imported products at a rate calculated to
be the equivalent of the taxes levied at various stages of production of the like domestic product or
only at the rate of the tax levied a the last stage. Severa representatives supported the former
interpretation as they believed that the opposite case would establish a discrimination against
countries which chose to levy taxes a various stages and in favour of those which levy a single
turnover tax on finished products. The United States, for its part, believed that the reference to
internal taxes covered only atax levied on the fina product competitive with the imported article. In
view of that discrepancy, the above-mentioned Working Group decided not to recommend the
insertion of an interpretative note, indicating that it was understood that the principle of equality of
treatment would be upheld in the event of a tax on imported products being challenged under the
consultation or complaints procedure of the Agreement.

8.121 Argentina argues that this decision indicates that it is the principle of equality that should
prevaill when it comes to judging cases in which there are "cascading" internal taxes on domegtic
products as opposed to a tax levied once on the imported product. |f we extrapolate this to the case of
payments on account of internal taxes, it could be said with even greater justification that the same
principle must prevail in the analysis of consistency with Article 111:2.

8.122 What was at issue in the study carried out by the members of: the Review Working Party 1l on
Schedules and Customs Administration was the optical illusion that could result from showing a
photograph taken only at one of the various marketing stages of a product and which therefore does
not reflect the tax liabilities affecting each of those stages which must be considered when anaysing
the national treatment that should be given to the imported article.

8.123 The suggested use of the principle of equality to analyse the tax rate also applies to the study
of measures which by definition are of lesser impact, such as the rates of payment on account of
internal taxes, these being identical. If members recommended the use of the equality criterion in
studying the GATT/WTO-consistency of a tax levied on successive stages, in accordance with the
generd principle of law whereby the principal issue rules the subsidiary one, the same rule of equality
must be used in examining the impact of the payments on account on competitive conditions on the
market.

8.124 This same principle was endorsed in a different context in recent WTO cases. In one
instance, the following is stated:

"though the datutory language as such may be prima facie inconsistent, such
inconsistency may be lawfully removed upon examination of other administrative or
institutional elements of the same law."**®

8.125 The European Communities, in response to the Panel's question 32, raises the possibility
that the taxpayers might try to pass on the additiona financial cost imposed on them as a result of the
lost interest. Whether or not the cost resulting from lost interest can be passed on, depends on the
market situation. The same istrue of the 21percent IVA aswell.

217 See Guide to GATT Law and Practice, Vol. |, pages 144-147, updated 6" Edition, 1995.
Interpretation and application of Article 111:2, paragraph 4.2(d).

218 See United States, Sections 301 — 310 of the Trade Act of 1974; Report of the Panel, WT/DS152/R,
22 December 1999, page 313, paragraph 7.27.
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8.126 The European Communities agrees that, in accordance with the GATT rules on border tax
adjustments”*® Argentina may be entitled to compensate for the costs imposed on domestic products
a prior processing stages. But the burden of proving that the rate differentias do not lead to
overcompensation lies with Argentina. The rate differentials identified by the European Communities
congtitute prima facie evidence that imported products are taxed in excess of like domestic products.
Since Argentina contends that those differentials purport to compensate for the taxes previoudy borne
by the domestic products at previous manufacturing stages, it is for Argentina to prove that
assertion.”?® Moreover, the kind of evidence required to furnish that proof is available only to the
Argentinean tax authorities. In this regard, the European Communities recals once again the
conclusion of the Working Party on Border Tax Adjustments that

"It was generaly agreed that countries adjusting taxes should, at al times, be
prepared, if requested, to account for the reasons for adjustment, for the methods used,
for the amount of compensation and to furnish proof thereof."?**

8.127 In the view of the European Communities, Argentina has failed to meet that burden of proof.
Indeed, Argentina has not produced any evidence showing that the rate differentials between imports
and internal sales correspond to the actua difference in costs borne by the products, or at the very
least to a reasonable estimate thereof 2%

8.128 The European Communities states that Argentina's contentions are refuted by the fact that
rates on imports are aways the same, irrespective of the degree of processing of the imported
products. Yet, upon Argentinas construction, the rates should logically be higher on imports of
processed products, since domestic processed products are likely to have been subjected to
percepciones or retenciones on more occasions than domestic primary products.

8.129 The purely hypothetical examples presented by Argentina do not prove Argentina's assertions.
It is sufficient to change some of the factual variables posited by Argentina in order to arrive a a
totally different result.

8130 For example, if the manufacturer of semi-finished lesther were an agente de
retenci on/per cepcion, the example would have to be reformulated as follows:

219 cf. Article 11.2(a) of GATT and Working Party on Border Tax Adjustments, at paragraph 14.

220 See the Report of the Appellate Body in United States — Measures Affecting |mports of Woven Wool
Shirts and Blouses from India, WT/DS33/AB, at p.14.

221 \Working Party on Border Tax Adjustments, paragraph 17.

222 |n the case of cascade taxes or taxes on ingredients, it is a generally accepted practice to compensate
on the basis of average rates calculated for each category of product. See Working Report on Border Tax
Adjustments, at paragraph 16.
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Domestic product Imported product

Sale of raw or salted hides

Taxed price 30

IVA (21%) 6.30

Relencion R.G. 4,059 0.50

Sale of semi-finished leather

Taxed price 60 CIF price 68
IVA (21%) 12 IVA (21%) 14.28
Relencion R.G. 18 exempt’®  Percepcion R.G. 3431 (10%) 6.8
Percepcion R.G. 3337 exempt®*

Sale of finished leather Sale of finished leather

Taxed price 100 Taxed price 100
IVA (21%) 21 IVA (21%) 21
Percepcion R.G. 3337 5 Percepcion R.G. 3337 5
Payments on account Payments on account

0.5 6.8

5 5

55 11.8

8.131 Argentina contests the reformulation of the numerica example given by the European
Communities which merely included the seller of semi-finished leather as an additional withholding
agent. In the first place, Argentina wishes to clarify that in the example originaly given, the location
of the withholding/collection agents in the marketing chain was not a random matter but reflected the
place they occupy in actual economic fact.

8.132 Therefore, the appointment of withholding/collection agents is decided unilaterally by the Tax
Administration based on the fisca interest attaching to the taxpayers for those purposes. It is
therefore unacceptable, for withholding/collection agents to be situated at any stage in the production
or marketing chain as the European Communities is submitting. Instead they will be located at those
points where their activity is most efficacious for tax purposes.

8.133 Hence, in the example given by Argentina, the seller of rawhides acts as the collection agent
under Resolution 4059, while the seller of finished leather acts as the withholding agent under
Resolution 18 when he purchases semi-finished leather and as withholding agent within the meaning
of Resolution 3337 when he sdlls his product.

8.134 If a new withholding/collection agent were to be introduced into the example in the manner
put forward by the European Communities, that introduction would have to yield some tax benefit,
since, as explained before, the appointment of those agents is done exclusively by the Tax
Administration based on its fiscal interests.

8.135 Against this background, it is not clear what logic inspires the European Communities
recasting of the example, as the only effect of introducing a new withholding/collection agent into a
chain in which other agents dready exist in upstream and downstream stages is that of removing one

23 see Article 5. a) of RG 18.
224 see Article 3. b) of RG 3337
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of the phases of the payments on account regimes, which is not in line with the fisca interest which
the Fiscal Authority is always presumed to be pursuing.

8.136 Argentina therefore rejects the validity of the reformulation submitted by the European
Communities, as it does not Ssmply represent a change in a variable that leads to a different result, but
the formulation of an example that it is designed to produce an outcome than runs counter to the fiscal
logic that underlies the mechanism of withholdings and collections.

(i) Mechanismfor the exemption from advance | VA collection on imports

8.137 Argentina asserts that exemption systems the mechanism envisaged in Resolution 17 has
been established to secure exemption from the collection regimes covering import transactions for
those cases where the directly collected tax revenue could result in overpayment in excess of a
taxpayers compliance with his respective tax liabilities. While there are several reasons why
payments on account can give rise to overpayment, Argentina contends that none of those reasons
stems exclusively from import transactions or domestic market transactions. By way of example, one
possible cause could be that the mark-up with which the taxable person operates is lower than the
added value assumed under the different collection or withholding regulations.

Example:

Import of merchandise worth $ 100

Taxable price $100
IVA 21% - Tax credit $21
Levy collected (GR 3431) 10% $10

Sadle of the imported merchandise at $140

Taxable price $140
IVA 21% - Tax debit $29.40

On the import transaction the taxpayer pays in $21 as an IVA tax credit and $10 as the
collectable IVA levy.

Upon sale, the sdller collects $29.40 from the buyer asthe IVA tax debit.

Importer's sworn declaration:

Tax debit: 29.40
Tax credit: (2100
Tax for the period: 8.40
Levy collected/payment on account: (20.00)
Balance in favour of the importer: (1.60)

8.138 Resolution 17 establishes that if the amount of the IVA withholdings, collections and/or
payments on account are in excess of the final tax liability, the taxable person may request full or
partial exemption from the regimes for withholding, collection and payments on account. In reply to
a question by the Panel, Argentina asserts that the mechanism envisaged in Resolution 17 does apply
for the purposes of securing exemption from the collection regimes covering import transactions.

8.139 The exemption granted - whether full of partial — applies to dl 1IVA payments on account
regimes. In consequence, the taxpayer cannot be exempted from only one specific payments on
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account regime, instead that exclusion would cover al the IVA payment on account regimes
applicable to him.

8.140 Applications for such exemptions are processed by means of what Resolution 17 itself

describes in Article 5 as an "automatic computation” for determining eigibility under the regime.?*®

Ultimately, this computation mechanism is no more than a composite of variables pertaining to the tax
stuation of the taxpayer which takes the form of a mathematica formula for processing the
application.?”® The condition for requesting exclusion is that the taxpayer must have a tax balance in

his favour, which must be shown in the sworn declaration covering the fiscal period immediately

preceding the filing date of that request. The condition to grant the exclusion is that the taxpayer has a
favourable tax balance in the month immediately preceding the date of the filing of the request. This
balance must be shown in the sworn declaration covering the fiscal period. The exemption is granted
for six tax periods (sx months) and may be renewed a the end of that time. The exemption
mechanism is hence a lega precaution and is aimed precisely at avoiding a Situation such as that the
rate differentials for different products - depending on whether the taxpayer is registered or non-

registered and/or whether the product is of the imported or domestic origin - generate a financial cost
that aters the competitive expectations of the respective goods. In the fina analysis, this is no more
than a reaffirmation of the genera principle established under Article 45 of the IVA Law mentioned
above.

8.141 Argentina notes, however, that the exemption mechanism from the advance IVA, but also
from the advance 1G, are hardly used, as the number of situations in which the payments on account
actually generate a credit in favour of the taxpayer is virtually negligible. AFIP figures show that of
the entire universe of taxpayers, less than 2 percent request to be placed under the system of
exemption. This clearly shows that over 98 percent of importers have had no credit balances with the
tax authority as aresult of their obligation to make payments on account '

8.142 The European Communities states that contrary to Argentinas contentions, the "exclusion”
mechanism provided for in Resolution 17 does not remedy the discrimination which is the subject of
the European Communities claim. An importer may request to be "excluded” from percepciones only
where it can be anticipated that those pre-payments will exceed its tax liability at the end of the tax
period. Moreover, the exclusion is not granted in respect of al percepciones, but only to the extent
that it is anticipated that the percepcioneswill exceed the final tax liability.

8.143 The European Communities complaint, however, is not concerned with those importers
which find themselves in a loss position at the end of the relevant fiscal period. It is concerned with
the extra financial cost imposed by the percepciones during the tax period. That cost is incurred
whether or not the importer is able to credit the full amount of the percepciones within the relevant
tax period.

(@ii)  Argument that the impact of a financial cost islimited to a maximum of 30 days

8.144 Argentina points out that the hypothesis of afinancial cost affecting both products (domestic
and imported) is limited to a maximum time-frame of 30 days (this being the maximum period in
which an importer can be required to clear any credits or debits in his monthly position), and should
there be credit balances in favour of the taxpayer (importer or domestic market operator), automeatic
exemption from the regime of payments on account can be immediately obtained.

8.145 The European Communities states that the financia cost may exceed 30 days if the importer
does not resdll the imported goods within that time period, or if, (as illustrated by the example

225 see Article 5, RG17.
228 The document, General Instruction 373/97, is attached as Exhibit ARG-XXII.
227 This argument has been made under the IVA and |G exemption mechanisms.
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contained in Argentinas response to Question No 45 b), the ordinary 1VA charged on the re-sdle of
the goods is less than the combined amount of the ordinary IVA and the additional 1VA collected
upon the importation of the goods. Argentina seems to derive the 30 day limit from the fact that,
where a taxpayer shows that it could not fully credit al 1VA percepciones and retenciones within the
preceding one month tax-period, it is entitled to apply for an "excluson" under Resolution17 for the
subsequent periods. That limit, however, would not apply in the case of the advance |G, which cannot
be credited until the end of the one-year tax period. In addition, the European Communities recalls
once again, however, that the prohibition of discriminatory taxes in Article 111:2, first sentence, is not
quaified by a de minimis standard.?*®

(iv) Existence of a differential between generally applicable rates — issue of whether the
differential is due to the tax collection method

8.146 The European Communities states that the generally applicable rate on imports to registered
taxable personsis 10 percent, while the rate applicable on internal sales of goods to registered taxable
personsis 5 percent.

8.147 Argentina maintains the application of different tax rates to import transactions does not
affect the fina determination of the tax, since the levies imposed congtitute payments on account
towards the tax, which have their domestic market equivaent in the respective withholding, collection
and payment-on-account regimes, like the one established under Resolution 4,059.%° The nominal
difference in tax rates is due to the tax collection method, which is not covered by WTO disciplines.
Once the tax liability is settled, the same overall tax rates apply to imported and like domestic
products. While it is true that the advance IVA on imports has a different scope than that on domestic
sales, these differences are justified. **°

8.148 In Part VI, paragraph B, of its written submission, Argentina has set forth al the reasons for
which it ingsts that payments on account do not constitute a "tax" in themselves but an advance
payment againg a future tax, which isnot in excess. It has aso denied the existence of an additional
financial burden on imported products and furthermore it has pointed out the existence of a system of
reinsurance (an exemption mechanism for the IVA and its equivaent for |G, applicable to this case):

8.149 This assertion is supported by the following: the advance payments are neither taxes nor rates
additiona to the taxpayer's fiscal liability but are advance payments that are direct, unrestricted and
deductible from the final tax liability.

8.150 The advance payments are part of a tax collection method or technique not subject to WTO
disciplines and recognized as such in the compared doctrine.

8.151 The rate differential of advance payments is dictated by tax collection policy considerations
and certainly not by an interest in protecting domestic industry. The rationale behind establishing
different rates (always based on atax rate of 21 percent) lies in the tax evasion loopholes observed in
the marketing chains of particular products. Accordingly, these rates bear a relationship to the key
operationa points of concentration of funds and where economic transactions can be gauged.

8.152 As dready described above, those rates differ in terms of the marketing features of certain
goods, which means that the determination that in a specific case the amount (of the rate of the
payment on account) is different for the imported product — which is not the case — cannot be done in

228 See Japan — Taxes on Alcoholic Beverages, Op. Cit., p. 23.

229 See Exhibit ARG-XX.

230 For an analysis of this argument, see the discussion below regarding the defence under
Article XX (d).
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the abstract, but must entail an analysis of the specific "like product” or the imported product that is a
substitute or direct competitor.

8.153 To determine the rates for advance payments, the features of the transactions underlying the
payments have been considered. In that regard, specific cases have been selected involving
appreciable volumes of invoicing, as they perform a crucially important function of automatic
surveillance through formal channels, which in turn serves the purposes of "levying" various other
informal stages. This makes it possible to detect possible "upstream” and "downstream" tax evasion
and aso revitalises tax collection (some examples of selected cases are: Lega Aid Funds,
Professonal Bodies and Councils, Banking Entities — for payment of professional fees — rate:
14 percent; Entities forming part of lunch voucher systems — for the amount of each settlement — rate:
17 percent; Financia Entities — services provided abroad — rate 21 percent; Customs — for imports —
rate: 10 percent, among others).

(V) The additional IVA on internal transactions does not apply to sales by non-registered taxable
persons, whereas the additional 1VA on importsis levied also on imports by non-registered
taxpayers

8.154 The European Communities asserts that the additiona VA on interna transactions does not
apply to sales by non-registered taxable persons, whereas the additional IVA on importsis levied also
on imports by non-registered taxpayers. In the case of sales by a registered taxpayer to a non-
registered taxpayer, the seller must collect, besides the IVA on that sale, an additional amount
equivaent, as a general rule, to 10.5 percent of the net saes price (50 percent of the generaly
applicable IVA rate, i.e. 21 percent). No IVA is charged on the sales by a non-registered taxpayer to
another non-registered taxpayer. By contrast, the additiona IVA is levied on imports by non-
registered tax payers at the rate of 12.7 percent

8.155 Argentina argues that while it is true that there is no payment on account on interna
transactions by non-registered taxable persons, in the case of imports the requirements laid down by
tax legidation make it practicaly impossible for a situation to arise where an operator importing
goods through customs is not legally required to register as a taxable person liable to the levy. Here,
the regime perpetuates an element which was found in earlier stages of Argentine tax history, but
which is today anachronistic because it cannot possibly occur in practice.

8.156 This difference in treatment was due to the fact that non-registered taxable persons did not
pay the tax and so registered taxable persons were unable to act as agentes de retencion responsible
for withholding tax on the purchases they effected. In the case of a registered taxable person, on the
other hand, tax was withheld on the basis of a combined rate, i.e. a taxable base supplemented by an
added-value estimate equivalent to 50 percent of the transaction.

8.157 In this connection, Argentina mentions a statement by the then Minister for Public Revenue
and originator of the system, Carlos Miguel Tacchi,*" to the effect that non-registered taxable persons
are subject to a higher tax rate for payments on account, which tends to cover the tax corresponding to
their stage, together with an additional amount under the regulations governing the levy. Thisis the
case because, in transactions effected by a registered taxable person with a non-registered person,
there is no differentia tax treatment, since the tax law provides that the former must act as collection
agent (agente de percepcion) for the latter, and is required to take in the increased tax payable by the
non-taxable person at the next stage.

8.158 In addition, Argentina notes that the status of non-registered taxable persons is a voluntary
one, since any individual can obtain the status of registered taxable person merely by applying to the

231 See his Article" Revolucion Tributaria en la Argentina” Boletin DGI 500, August 1995, page 877.
et seq.
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tax authority. In view of the above, the treatment indicated facilitates payment of the levy by means
of this assessment mechanism, while reducing the number of taxpayers subject to inspection.

8.159 Inreply to aquestion by the Panel, the European Communities states that it is not aware of
the existence of any measure which would, as matter of law, prohibit the importation of goods by non-
registered taxpayers. The fact that Resolution 3431 lays down a different rate of percepcién for
imports by non-registered taxpayers confirms that those imports are "legally possible” Argentina
itself does not argue that it is not "legally possible” for non-registered taxpayers to import goods.
Rather, Argentina contends that imports by non-registered tax payers are "practically” impossible.
Even if true, that proposition would be irrelevant. As recalled above, by now it is well-established
that "the prohibition of discriminatory taxes in Article 111 :2, first sentence, is not conditional on a
trade effects test nor is it qualified by a de minimis standard."*** For that reason, even the mere
theoretical possibility of imports by non-registered taxpayers could be sufficient to establish a
violation of Article 111:2, first sentence.

(vi) Stuation of importers vis-avis entities that are not withholding agents in internal sales.

8.160 The European Communities argues that the additional IVA on interna saes is collected
only upon the sdles made by agentes de percepcion. In contrast, the additional IVA on imports
applies to all importers.

8.161 Argentina points out that the exemption of buyers who are required to act as withholding
agents from the levy collectable under Resolution 3337 was necessary as otherwise both collection
and withholding would occur in one and the same transaction, as the seller would have to collect the
levy from the buyer, who would in turn have to withhold the corresponding amount under
Resolution 18, on the payment to the seller.

8.162 The European Communities states that that retencion, however, is withheld only on the
sales made to the so-called agentes de retencidén (which are the same as the agentes de percepcion,
i.e. essentially big companies)®®® by any registered taxpayer® which is not itself an agente de
per cepci on/retenci o',

8.163 It remains that the internal sales made by the agentes de per cepcion/retencidn are subject to a
lower percepcion than the importation of goods. Furthermore, al internal sales not involving one
agente de percepcion/retencion as either the buyer or the seller are free from both the 5 percent
percepcion and the 10.5 percent retencion. Likewise, the internal transactions where both the buyer
and the seller are agentes de percepcion/retencion are exempted from those two taxes.

(vii)  Stuation of importers vis-&vis certain categories of purchasersininternal sales

8.164 The European Communities states that the additional IVA on interna saesis not collected
on sales to certain categories of purchasers (including in particular the agentes de percepciéon and the
main types of financial entities), whereas the additional IVA appliesto all importers.

8.165 Argentina dtates that financia entities governed by Law 21526 are excluded from the
collection system because they ensure that collection takes place with a high degree of efficiency and
security. It was therefore deemed unnecessary to include those financia entities, as they fal under
the control of the country's monetary authority (Central Bank). Financial entities may only engage in
financial activities as their corporate purpose does not include trading. It may therefore be inferred

232 See Japan — Taxes on Alcoholic Beverages, Op. Cit., p. 23.
233 RGN0 18, Article 2.

234 hid.,, Article 4.

235 1pid., Article 5 a).
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that import operations effected by such entities would have to do with goods intended for use in their
economic activity (ienes de uso) and are therefore not subject to the tax collection regime under
Resolution 3431. The exemption of buyers who are required to act as withholding agents from the
levy collectable under Resolution 3337 was necessary as otherwise both collection and withholding
would occur in one and the same transaction, as the seller would have to collect the levy from the
buyer, who would in turn have to withhold the corresponding amount under Resolution 18, on the
payment to the sdller.

8.166 In response to Argentinas argument that the commercia resale of imported goods is not
within the "objeto social" of financia entities, the European Communities notes that neither is the
re-sale of domestic goods. Yet the internal purchase of goods by financia entities is specificaly
excluded form the scope of Resolution 3337.7*°  Even if Argentinas proposition was true it would be
irrelevant for the purposes of Article 111:2, first sentence. The prohibition on tax discrimination set
forth in that provision is not conditional on a trade effects test, nor is it qudified by a de minimis
standard.”®”  For that reason, even the mere theoretical possibility of imports by financial entities
could be sufficient to establish a violation of Article I11:2, first sentence.

(viii)  Threshold amounts available for internal sales, yet not for imports

8.167 The European Communities asserts that the additional VA on domestic sales does not apply
to sdes below a certain amount, while the additional 1VA on imports is levied on al imports,
irrespective of their value.

8.168 Argentina states that Article 5 of Resolution 3337 establishes that collection will take place
only when the amount to be levied is in excess of $ 21,30%*® per transaction, this stipulation having
been made for the sake of the reasonable, economical and practical management of the system of
collection.

8.169 No minimum amounts have therefore been set under the Resolution 3431 system of collection
asit is assumed that import transactions always involve large sums. Besides, samples of a value not
exceeding US$ 100 are subject neither to the payment of customs duties”® nor to the system of
payments on account, which in fact indicates that there is a certain threshold that is also applicable to
imports.

8.170 In response to Argentinas arguments, the European Communities recalls that the prohibition
of discriminatory taxesin Article I11:2, first sentence, "is not conditiona on a trade effects test, nor is
it qualified by a de minimis standard."**

(iX) Equal treatment of imported and domestic products

8.171 Argentina states that marketing transactions in the domestic market were in the past asarule
previoudy subject to the following payments on account, without prejudice to others applied in
particular cases:

-- The retencién (withholding) regime under Resolution 3125, superseded by
Resolution 18: (10.5 percent);

236 see Article 3 c) of RG 3337.

237 See Japan — Taxes on Alcoholic Beverages, Op. Cit., p. 23.

238 Exchange rate: $1 = US$1.

239 Article560 of the Argentinean Customs Code: "Samples are objects representing a specific
category of finished goods, intended exclusively for exhibition or demonstration purposes with a view to
concluding trade transactions involving those goods that it is planned to produce, provided that the quantity of
samples for either purpose does not exceed what is usual in such cases.”

240 See Japan — Taxes on Alcoholic Beverages, Op. Cit, p. 23.
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-- the percepcion (collection) regime under Resolution 3337: (5 percent). Imports were
not subject to any system of payment on account.

8172 In order to provide for equivaent treatment for import transactions, therefore,
Resolution 3431 was enacted, establishing a single regime for imported products, for which the tax
rate is currently 10 percent.

8.173 In view of the fact that import transactions can only be covered through a collection regime,
since foreign sellers are not liable to the levy and cannot therefore be made subject to withholding
operations, a tax rate of 10 percent was established for the collection and withholding regimes applied
in the domestic market.

8.174 The European Communities states that that retencion, however, is withheld only on the
sales made to the so-called agentes de retencidén (which are the same as the agentes de percepcion,
i.e. essentially big companies)®* by any registered taxpayer®® which is not itself an agente de
per cepci dn/retencion.”*?

8.175 The European Communities illustrates, in the table below, that it remains that the interna
sales made by the agentes de percepcion/retencion are subject to a lower percepcion than the
importation of goods. Furthermore, al interna sdes not involving one agente de
per cepcion/retencidn as either the buyer or the seller are free from both the 5 percent percepcién and
the 10.5 percent retencion. Likewise, the internal transactions where both the buyer and the seller are
agentes de per cepcion/retencion are exempted from those two taxes.

Imports by registered taxpayers Percepcion 10 %
Imports by non-registered taxpayers Percepcidn 12.7 %
Sales by non-registered taxpayers®* Exempted

Sales to non-registered taxpayers®® Exempted

Sales by an agente de percepcin/retencion to another agente de retenci én/percepcion?* Exempted

Sales by non-agentes de percepcién/retencién to an agente de retenci 6n/percepci 6n?*’ Retencién 10.5 %
Sales by an agente de retencidn/percepcion to non-agentes de percepci 6n/retencion?* Percepcion 5%

Sales by a non-agente de percepcion/retencion to another non-agente de percepcion/  Exempted
retencion*®

8.176 The mere fact that, under certain circumstances, imports are taxed at a lower rate than interna
sales is not sufficient to exclude a violation of Article 111:2, first sentence, in accordance with the
well-established principle that more favourable treatment of imports in certain instances may not be

balanced against less favourable treatment of imports in other cases?*°

21 RG No 18, Article 2.

242 1hid., Article 4.

243 |bid., Article 5 a).

244 Article 4 of RG 18.

245 Article 1 of RG 3337.

248 Article 3 b) of RG 3337 and Article 5 a) of RG 18.

247 Articles 2 and 8 of RG 18.

248 Articles 1 and 2 of RG 3337.

249 Article 1 of RG 3337 and Article 2 of RG 18

#0Panel Report on United States - Measures affecting the Importation, Internal Sale and Use of
Tobacco, adopted on 4 October 1994, paragraph 98. In support of this conclusion, the Panel referred to the
"no-balancing” principle established with respect to Article I11:4 by the Panel report on United States - Section
337 of the Tariff Act of 1930, adopted on 7 November 1989, BISD 36S/345, 387. This principle was restated by
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(x) De minimis qualification under Article I11:2 of the GATT 1994

8.177 Argentina maintains that in case the panel accepts that "lost interest" is covered by
Article 111:2, and it is accepted that those charges are higher than those affecting domestic products,
which Argentina refutes, then that concept should be governed by a de minimiscriterion.

8.178 Argentina argues that all the precedents cited leading to the consolidation of the doctrine of
the exclusion of ade minimis criterion in analysing the first sentence of Article 111:2 were cases where
what was at stake was the rate of internal taxes assessed on imported goods. In this case, the elements
of fact being studied are very different from those of the cases cited. Argentina assesses interna taxes
a rates identical for imported and domestic products. The higher charge being aleged by the
European Communities would comprise the difference in the interest supposedly foregone by an
importer for the brief period during which he was unable to set off the amount of his payment on
account againgt his tax debits for the period and the interest that would have accrued to a purchaser of
domestic goods.

8.179 Conddering the borrowing rate indicated by the European Communities, which is
approximately 7 percent per annum in Argentina, in the light of the differential between the 10
percent IVA levied on imports and the 5 percent on the domestic market, that lost interest would be, at
the most, 0.029 percent of the amount of the levy or, otherwise expressed, 0.00029 percent of the
value of the imports. Argentina notes that this example does not reflect the fact that the local product
has aready suffered said "lost interest” also in its previous processing stages.

8.180 The European Communities argues that the Appellate Body recalled in Japan — Liquor
Taxes that the first sentence of Article 111:2 is not qualified (unlike the second sentence of that Article)
by a de minimis standard.”>* Accordingly, "even the smallest amount of ‘excess is too much."*** In
addition, the European Communities argues that that the effects of the tax differentials are far from
negligible. 1t may be estimated that in 1999 the financia costs imposed upon the importers by the
additiona IVA and the advance |G amounted to 36 million pesos.

8.181 The European Communities also contests the figures put forward by Argentina and states that,
on the assumption that the financial cost imposed by the additional IVA is limited to 30 days, the
amount of the cost differential would be between 0.29 percent (and not 0.029 percent, as Stated
erroneoudy by Argentind) and 0.58 percent of the percepcion.

(b) Claim that the IG "collected" on imports imposes a heavier tax burden than the 1G "withheld"
on domestic sales

8.182 The European Communities asserts that an advance IG is collected on al imports®>® While
for domestic sales, a certain amount of the IG is withheld at source and can a be deducted from the
definitive 1G,*** the advance I1G collected on imports imposes a greater tax burden than the I1G
withheld on domestic sales. The European Communities notes that the IG on imports is paid by the
importer on top of the sales price invoiced by the foreign seller and has hence the effect of increasing
the cost of the goods to the importer, whereas the 1G on interna sales is deducted from the price
charged by the seller and so does not increase the cost to the purchaser. The European Communities
states that Argentina has maintained during earlier consultations, that the advance G on imports has
its domestic counterpart in the 1G withheld on certain internal sales. As shown in the arguments

the Panel report on United Statess Standards for Conventional and Reformulated Gasoline, Op. Cit, at
paragraphs 6.14-6.15.
zz; See Japan — Taxes on Alcoholic Beverages, Op. Cit., p. 23.
Ibid.
2%3 See RG 3,543.
2% See RG 2,784.
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above, those two collection mechanisms, however, operate very differently and cannot be considered
to be equivaent.

8.183 The European Communities further argues that, even if the 1G on imports and the I1G on
internal sales were considered to be comparable, the following differences in rates and coverage
would still be sufficient to find that imported products are taxed "in excess of" like domestic products:

@ the rate at which the advance |G is collected on imports (3 percent or 11 percent) is
higher than the withholding rate on internal sales (2 percent or 4 percent);

) the advance IG is collected on imports of goods for the importer's own use or
consumption. By contrast, in domestic transactions, no 1G is withheld on payments
by natural persons, except where they are made as a result of the exercise of an
economic activity; and

3 whereas the advance IG is collected on al imports, irrespective of their value, no IG
iswithheld on internal sales below certain thresholds.

8.184 Argentina argues that the European Communities makes a simplistic analysis of the rates of
the percepciones (payments on account) applied to imports (3 percent and 11 percent), compared with
the withholding rates (retenciones) — payments on account — applied in the domestic market (2 percent
and 4 percent).

8.185 Argentina believes that the European Communities confuses the nature of the percepcion
(payment on account) with the tax obligation based on the type of tax liability (gains) which is
assessed annually, but aso disregards the fact that the annual cycle of I1G assessment means that, in
the case of the domestic market, the taxpayer is liable to withholding ¢etencion) — payment on
account — on a monthly basis, whereas in the case of importers, customs effects the percepcion
(payment on account) once only, i.e. when the goods undergo inward customs clearance.

8.186 In Argentinas view, in the case of the IG the European Communities once again makes a
static reading of the rates, disregarding what could be called the cycle of assessment of the tax, which
in the case of gains (ganancias) is the annual fiscal period.

8.187 Argentina notes that the 11 percent rate established under Resolution 3543 for imports of
goods intended for the importer's persona use or consumption was introduced in line with its
counterpart (Resolution 3,995), in order to extend the reach of the tax collection system by taking
account of the real tax paying capacity of taxable persons and to help improve horizonta equity by
achieving greater efficiency in combating tax avoidance, as emerges from the second and third recitals
of that Resolution.

8.188 Therefore, it is clear that the rate differentia criticized by the European Communities (11
percent under Resolution 3543 and 4 percent under Resolution 2784) is based on the different uses for
which the goods are intended, as the first category of goods do not enter into a marketing chain and
will therefore not be subject to any other collection or withholding systems.

8189 On the contrary, the 4 percent withholding provided for under Article 14.3.2 of
Resolution 2784 is applied to non-1G-registered income earners, that is, rather than being confined to
asingle stage, it is applied to al but the final marketing stage of the product.

8190 It may therefore rightly be insisted that the amounts in question, whether collected or
withheld, are tax payments on account. In the case of importers, the 3 percent payment on account,
which is applied to both registered and non-registered taxpayers, is no more than the average of the
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rates levied on the interna market, which are 2 and 4 percent for registered and non-registered
taxpayers respectively.

8.191 The European Communities states that the justification offered by Argentina is misguided
as a matter of law because, as recalled before, Article 111:2, first sentence, does not alow the
"balancing" of more favourable treatment in certain instances againgt less favourable treatment in
other cases. Moreover, the rationae for averaging the two rates is dubious, to say the least, Since in
practice imports by non-registered taxpayers are likely to be relatively unimportant compared to those
made by registered taxpayers. The European Communities wonders why Argentina does not apply
different rates to imports by registered and by non-registered importers, as it does in the case of the
additional IVA.

8.192 As regards the 11 percent rate applied to imports made for the importer's own use or
consumption, the European Communities states that Argentina's argument does not explain why the
internal sale of goods for the purchaser's own use or consumption is exempted from the retencion
levied pursuant to Resolution 2784.2°°

8.193 Argentina argues that the withholding system simplifies collection and control by reducing
the number of taxpayers subject to it. Bearing in mind that one premise of any tax system is
minimizing collection codts, it is clear that in the absence of a minimum amount below which the
withholding is not effected, the system would become inefficient for both the taxpayer and the tax
authority.

8.194 The absence of a minimum amount for collection under the regime for imported goods
established by Resolution 3543 similar to the $ 3.75 minimum established under its counterpart
Resolution 2784 for domestic products, can be explained by the following facts:

@ The number of taxpayers subject to the Resolution 2784 regime is substantialy
greater than that covered by the Resolution 3543 regime. If no minimum had been
set for the first aforementioned regime, the tax system would have become inefficient
and would not be fulfilling the premise of minimizing collection cogts.

(b) As it is assumed that import transactions adways entail larger sums, it was not
considered necessary to set minimum amounts. Furthermore, imported samples of a
va ue not exceeding a certain threshold are a so not subject to 1G.

8.195 The minimum monthly amounts not subject to withholding envisaged in Article 15 of
Resolution 2784 are justified in that the importation giving rise to the payment at customs constitutes
an ingtant taxable transaction which is completed once the operation is over. On the internal market
in contrast, account is taken of all taxable transactions taking place throughout each monthly period in
order to compute the withholding, in other words, a series of transactions take place, which justifies
the setting of the minimum amounts in question.

8.196 The European Communities states that while Argentina contends that the exemption of sales
below certain amounts is necessary to minimise collection costs. That objective, even if true, would
not exclude a violation of Article 111:2, first sentence. In any event, there is no reason why that
objective could not be served by exempting a so imports below the same threshold.

255 Natural persons are required to withhold the |G only where they make a payment to a taxable person
as a result of the exercise of an economic activity. See the European Communities First Submission,
paragraphs. 68 and 96 (2), and Article 3 f) of RG 2784
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8.197 As regards the withholding mechanism described by Argentina, the European Communities
argues that the 1G is not withheld on a monthly basis. The truth is that, in principle, the IG must be
withheld on each internal transaction at the moment when the payment is made.

8.198 Article 5 of Resolution 2784 provides in that respect that "La retencion debera ser practicada
en e momento en que se efectue @ pago, distribucion, liquidacion o reintegro del importe
correspondiente al concepto sujeto a retencion.”

8.199 Article 13, first paragraph, of Resolution 2784 further provides that "La retencion debera
practicarse sobre e importe de cada pago que se efectle por 1os conceptos sujetos a retencion ..."

8.200 Argentina appears to be aluding to the specia method for caculating the amount of the
retencion provided for in Article 13, second paragraph, of Resolution 2784 in connection with the
situation where an agente de retencion makes severa payments within the same calendar month to
the same person. The purpose of that method is to take into account that, in accordance with
Article 15.3 of Resolution 2784, monthly payments below a certain amount are exempt from

withholding. 2

8201 Article 13, second paragraph of Resolution 2784 suggests that while retenciones are withheld
on a transaction basis, those amounts aready withheld must be taken into account by the agente de
retencion in assessing the amount to be withheld in subsequent purchases,

8.202 The argument set out at paragraph 125 of Argentinas First Submission is not only inaccurate,
but also irrdlevant. Indeed, far from accounting for the tax differentials at issue, the difference aleged
by Argentina would have the consequence of imposing yet another additional financial cost on
imports compared to internal sales.

8.203 The European Communities holds that Argentinas argument to show why importers cannot
benefit from a monthly allowance from the advance |G is not convincing. The mere fact that the
advance |G is collected upon the importation of the goods does not exclude the possibility of granting
a monthly allowance. As shown above, in principle, the IG is withheld aso on each single internal
transaction. Argentina does not explain why a method similar to the one provided for in Article 13,
second paragraph, of Resolution 2784 could not be applied by the customs authorities with respect to
imports.

8.204 In addition, the European Communities recalls, once more, that Article 111:2, first sentence is
not qudified by any de minimis standard.

() Mechanism for the exemption from the advance | G collection on imports

8.205 Following its arguments relating to the exemption mechanism for the IVA, Argentina states
that the exemption mechanism in Resolution 2784%" has been established to secure exemption from
the collection regimes covering import transactions for those cases where direct tax revenue could
give rise to overpayment in complying with the respective tax liabilities. In reply to a question by the
Panel, Argentina asserts that the mechanism envisaged in Resolution 2784 does apply for the purposes
of securing exemption from the collection regimes covering import transactions.

8.206 With respect to exemption from the IG withholding and collection regimes, Article 28 of
Resolution 2784 provides for the issue of a special non-withholding certificate, when the direct taxes
to be assessed in the fiscal period could give rise to a payment in excess of the tax liability.

256 See European Communities First Submission, paragraph 67 and Article 15.3 of RG 2784.
257 See Exhibit EC 11-10.
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8207 Circular 1277 for its part explained that gains tax non-withholding certificates issued in
accordance with Article 28 are a valid basis for the customs authority to waive the assessment of the
levy collectable under Resolution 3543. The application for exemption may be filed before final tax
ligbility is determined, provided that the rule— Article 28 of Resolution 2784 — does not stipulate as a
condition that the tax payer must have atax balance in his favour.

8.208 To benefit under the provisions of Article 28 of Resolution 2784, a taxpayer must show that
the withholdings to which he is subject during the course of the tax period — annua — will give rise to
overpayment in the discharge of his tax liability. For those purposes, an examination is made of the
breakdown of IG payments on account made during the current tax period, projected gains for the
remainder of the period, and the possibility of absorbing losses and credit balances arising from the
sworn |G declaration for the preceding tax period. If at the time the gains tax liability is determined
the taxpayer is in aloss position and therefore owes no income tax, he may reguest the refund of the
amounts paid as "I G advances."

8.209 Argentina notes, however, that the exemption mechanism from the advance |G, but also from
the advance IVA, are hardly used, as the number of situations in which the payments on account
actually generate a credit in favour of the taxpayer is virtually negligible. AFIP figures show that of
the entire universe of taxpayers, less than 2 percent request to be placed under the system of
exemption. This clearly shows that over 98 percent of importers have had no credit balances with the
tax authority as aresult of their obligation to make payments on account.

8210 The European Communities states that contrary to Argentinas contentions, the "exclusion”
mechanism provided for in Article 28 of Resolution 2784 does not remedy the discrimination which is
the subject of the European Communities claim.*® An importer may request to be "excluded" from
percepciones only where it can be anticipated that those pre-payments will exceed its tax liability at
the end of the tax period. Moreover, the exclusion is not granted in respect of al percepciones, but
only to the extent that it is anticipated that the percepcioneswill exceed the final tax liability.

8211 The European Communities complaint, however, is not concerned with those importers
which find themselves in a loss position at the end of the relevant fiscal period. It is concerned with
the extra financial cost imposed by the percepciones during the tax period. That cost is incurred
whether or not the importer is able to credit the full amount of the percepciones within the relevant
tax period.

(i) Mechanismfor refundsin situations of actual over payment of taxes

8212 Argentina contends that in the event that the 1G advances should exceed the tax ligbility
determined, the taxpayer may request the refund of the excess amounts paid as "IG advances' in
keeping with the provisions of Resolution 2224.

8.213 Argentina also notes that Resolution 1253/98 issued by the then Minister for the Economy,
Works and Public Services™ set the interest rate (0.5 percent per month) payable by the Government
when the |G advances exceed the tax liability determined for the period. Thisinterest is calculated as
of the filing date of the refund request by taxpayer.

8214 The European Communities states that, for similar reasons than the exemption mechanism,
aso the refund mechanism fails to dispose of the European Communities claim. That mechanism
does not alow to claim the refund of the financia costs imposed by the percepciones during the tax
period. It allows only to request the refund of the amount by which the percepciones dready paid
exceed the taxpayer's find liability at the end of the fiscal period. If the refund claim is accepted, the

258 The same argument is made above with regard to exemptions from the advance IVA.
259 See Exhibit ARG-XXXVII.
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tax authorities will pay interest exclusively on the amount refunded from the moment where the claim
was filed. Yet, in order to avoid the discriminatory effects complained of by the European
Communities, the tax authorities would have to pay interest on the full amount of the percepciones
from the moment they are collected by customs.

(i)  Deminimisqualification under Article I11:2 of the GATT 1994

8215 Argentina maintains that in case the panel accepts that "lost interest” is covered by
Article 111:2, and it is accepted that those charges are higher than those affecting domestic products,
which Argentina refutes, then that concept should be governed by a de minimiscriterion.

8.216 Argentina argues that all the precedents cited leading to the consolidation of the doctrine of
the exclusion of ade minimis criterion in analysing the first sentence of Article 111:2 were cases where
what was at stake was the rate of internal taxes assessed on imported goods. In this case, the elements
of fact being studied are very different from those of the cases cited. Argentina assesses interna taxes
a rates identical for imported and domestic products. The higher charge being alleged by the
European Communities would comprise the difference in the interest supposedly foregone by an
importer for the brief period during which he was unable to set off the amount of his payment on
account against his tax debits for the period and the interest that would have accrued to a purchaser of
domestic goods.

8217 The European Communities argues that the Appellate Body recaled in Japan — Liquor
Taxes that the first sentence of Article 111:2 is not qualified (unlike the second sentence of that Article)
by ade minimis standard.”® Accordingly, "even the smallest amount of ‘excess is too much."*®" In
addition, the European Communities argues that the effects of the tax differentids are far from
negligible. 1t may be estimated that in 1999 the financial costs imposed upon the importers by the
additional 1VA and the advance |G amounted to 36 million pesos.

8218 The European Communities also contests the figures put forward by Argentina and states that,
the financial cost imposed by the advance |G amounts to 7 percent of the percepcion.

4, Therequirement of " protection” in the application of Article I11:2 of the GATT 1994

8219 Argentina argues that "protection of the domestic production” is -- together with the
existence of a "higher tax" -- a necessary regquirement in order to ascertain an inconsistency of a
measure with Article 111:2.

8.220 Argentina contends that the European Communities is correct in asserting that the Appellate
Body, in its report Japan - Taxes on Alcoholic Beverages, found that in order to establish a violation
of Article 111:2, first sentence, it was not necessary for the complaining party to prove, as a separate
requirement, that the measure at issue is applied so as to afford protection to domestic production.

8221 However, the Appellate Body clearly established that the first paragraph of Article 111 of the
Agreement informs paragraph 2 of that same Article. It then pointed out that "Article 111:2, first
sentence does not refer specifically to Article 111:1," and that "[t]here is no specific invocation in this
first sentence of the genera principle in Article I11:1 that admonishes Members of the WTO not to
apply measures 'so as to afford protection.™ It therefore concludes that "[t]his omission must have
some meaning." According to the Appellate Body, that meaning is"... simply that the presence of a
protective application need not be established separately from the specific requirements that are
included in the first sentence in order to show that a tax measure is inconsistent with the genera
principle set out in the first sentence.”

260 See Japan — Taxes on Alcoholic Beverages, Op. Cit., p. 23.
261 H
Ibid.
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8.222 Argentina notes that specia attention should be paid here to two terms used by the Appellate
Body, namely, smply and separately. The Appellate Body says smply precisely because it is not
attempting to read into that omission an exemption from a requirement that clearly informs the entire
Article I11. Theword ssimply is underscoring the fact that there is nothing outside of the genera rule,
nothing exceptional, but simply that it is not necessary to establish separately the existence of the
requirement of protection of domestic industry.

8.223 The Appellate Body used the adverb "separately” and not the adjective "separate.” What the
Appellate Body was doing was describing the action of "establishing” with the adverb "separately"
rather than qualifying the noun ‘requirement” with the adjective ‘separate.” In other words, the
analysis must be done jointly and not "separately.” The Appdlate Body is not taking about the
existence or otherwise of the requirement, but about the way in which its existence must be
determined, that is, jointly with the other "specific requirements’ and not "separately.” In other
words, the Appellate Body's pronouncement in no way implies that there is no need to demonstrate
the existence of the aforementioned element of protection.

8.224 Argentina argues that its contention is further clarified as the Appellate Body, in the same
case, goes on to state that " ... this does not mean that the genera principle of Article 111:1 does not
apply to this [firg] sentence [of Article 111:2]." Immediately thereafter it adds. "[r]ead in their context
and in the light of the overall object and purpose of the WTO Agreement, the words of the first
sentence [of Article 111:2] require an examination of the conformity of an internal tax measure with
Artide 111 ..."

8225 In Argentinas view, this shows irrefutably that the statement referred to by the European
Communities must not be interpreted outside the general context of section F. Interpretation of
Article 111 of that report, where it is repeatedly explained that the object being pursued by Membersin
Article 1ll is to prohibit the application of higher taxes in order to protect domestic industry.
Accordingly, on page 15 it is clearly established that "[t]he broad and fundamenta purpose of
Article Il is to avoid protectionism in the application of interna tax and regulatory measures. More
specificaly, the purpose of Article 111 ‘is to ensure that internal measures not be applied to imported
or domestic products so as to afford protection to domestic industry'.”

8.226 Subsequently, also on page 15, the Report again states "The Article |11 national treatment
obligation is a general prohibition on the use of internal taxes and other internal regulatory measures
S0 as to afford protection to domestic production.”

8227 The Appelate Body aso cites, in the same case, the words of a delegate in the Tariff
Agreement Committee at the Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment in the discussion as to whether to include in the GATT 1947
the nationa treatment clause from the draft Charter for an International Trade Organization: "That
purpose was to prevent the use of internal taxes as a system of protection.”

8228 But, as if that were not enough to establish the need to interpret the first sentence of
Article I11: 2 in the context of the entire Article |11 and of the other WTO disciplines, on page 17 the
Appellate Body adds a quotation from the Panel report on the case Japan — Customs Duties, Taxes
and Labelling Practices on Imported Wines and Alcoholic Beverages, which says that the object and
purpose of Article I11:2 was "promoting non-discriminatory competition among imported and like
domestic products [which] could not be achieved if Article 111:2 were construed in a manner alowing
discriminatory and protective internal taxation of imported products in excess of like domestic
products." It can be seen that here again, the concept of protection appears together with that of
discrimination.

8.229 The preceding quotations do not cover all the occasions on which the Appellate Body made
this point in the case cited to by the European Communities. That is to say, in the case of Japan —
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Alcoholic Beverages, the Appellate Body repeatedly resaffirms that the criterion for verifying the
inconsistency of a measure with Article 111:2 clearly contains the element of protection of domestic
products.

8230 This is the same interpretation that is given on page 125 of the Guide to GATT Law and
Practice (Sixth updated edition, 1995), where the report of the Panel on the case United Sates —
Section 337 of the Tariff Act of 1930 is quoted asfollows™ ... the purpose of Article 111 ... isto ensure
that internal measures 'not be applied to imported or domestic products so as to afford protection to
domestic production’ (Article 111:1)." The same Guide (page 126) aso quotes the 1992 Panel Report
United Sates — Measures Affecting Alcoholic and Malt Beverages as follows. " ... with respect to the
gpplication of the Article I11 rules which compare the tax treatment accorded to "like products': The
basic purpose of Article 111 isto ensure ... 'that internal taxes and other interna charges, and laws,
regulations and requirements affecting the interna sale, purchase, transportation, distribution or use of
products ... should not be applied to imported or domestic products so as to afford protection to
domestic production'." Immediately thereafter the same Guide cites another statement by the Panel
affirming with the utmost clarity: "The purpose of Article 111 is thus not to prevent contracting parties
from using their fiscal and regulatory powers for purposes other than to afford protection to domestic
production.  Specificaly, the purpose of Article Il is not to prevent contracting parties from
differentiating between different product categories for policy purposes unrelated to the protection of
domestic production.”  Conversely, therefore, the protection of domestic production is an
indispensable requirement in determining consistency with Article 111. The same Panel reaffirms this
in regard to that case by going on to state that ... it is necessary to consider whether such product

differentiation is being made 'so as to afford protection to domestic production'.
8.231 Further on, the Pandl refers to the purpose of Article 111 as being: "... to ensure that internal
taxes and regulations 'not be applied to imported or domestic products so as to afford protection of
domestic production’.” As can be seen, there is no first sentence of Article IlI: 2 that diverges from
the genera system of that Article which establishes the requirement of protection of domestic
production as an essential element in assessing the consistency of a measure with the Agreement in
general and with Article Il in particular.

8232 The European Communities contests Argentina's interpretation of Article 111:2, and argues
that according to the Appellate Body, the first sentence of Article 111:2 is an "application” of the
genera principle embodied in Article 111 :1. For that reason, "if the mported and domestic products
are like products, and if the taxes applied to the imported products are in excess of those applied to
like domestic products, then it is inconsistent with Article 111:1 first sentence."®* In Japan — Taxes on
Alcoholic Beverages, the Appellate Body clarified that, athough the generd principle set forth in
Article 111:1 informs also the first sentence of Article I11:2, in order to establish a violation of
Article 111:2, first sentence, it is not necessary for the complaining @ty to prove, as a separate
requirement, that the measure at issue is applied "so as to afford protection to domestic production."**®

8233 The European Communities recalls that the purpose of Article 111 is to provide equality of
competitive conditions for imported products. For that reason, it is not incumbent upon the
complaining party to prove that the tax measures in dispute are capable of having any particular
effect. In the words of the Appellate Body,***

262 See Japan — Taxes on Alcoholic Beverages, Op. Cit., at pp. 18-19.

263 See Japan — Taxes on Alcoholic Beverages, Op. Cit., at pp. 18-19; see also the Appellate Body
report on European Communities — Regime for the Importation, sale and Distribution of Bananas, Op. Cit.,
paragraph 216.

264 See Japan — Taxes on Alcoholic Beverages, Op. Cit., at p. 16; See also the Appellate Body report
on Korea — Taxes on Alcoholic Beverages, WT/DS75/AB/R, WT/DS84/AB/R, adopted 17 February 1999, at
paragraphs. 119 and 153.
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"It is irrelevant that the ‘trade effects of the tax differential between imported and
domestic products, as reflected in the volume of imports, are insignificant or even
non-existent; Article 1l protects expectations not of any particular trade volume, but
rather of the equa competitive relationship between imported and domestic
products.”

8234 The European Communities argues that Argentina's position brings to mind the so-called
"aims-and-effect” approach applied by the Panel in US — Malt and Alcoholic Beverages®® The
Appdlate Body in Japan — Liquor Taxes, however, rejected that approach.?®®

8235 The analysis conducted by the Appellate Body in Japan — Liquor Taxes confirms beyond
doubt that the presence of "protective application” is not a relevant criterion for a like product
determination.”®” The European Communities adds that the presence of "protective application” is
neither relevant for determining whether imported products are taxed "in excess' of domestic
products. As recalled by the Appellate Body in Japan — Liquor Taxes "even the smdlest amount of
"excess' istoo much." The prohibition of discriminatory taxes in Article 111 :2, first sentence, is not
conditional on atrade effects test nor isit qualified by a de minimis standard."*®

B. GENERAL EXCEPTION OF ARTICLE XX (D) OF THE GATT 1994

8236 Argentina asserts that in case the Panel should consider the payments on account to be in
violation of Article I11:2, they would be covered by the provisons of Article XX(d) of the
GATT 1994.

8.237 The European Communities statesthat Article XX(d) is a limited and conditiona exception
from the substantive obligations contained in other provisions of the GATT.?®®  As such, it must be
interpreted narrowly.*”®  Moreover, in the view of the European Communities, Argentina has not
shown that the measure is necessary.

1. Paragraph (d) of Article XX of the GATT 1994

8.238 Argentina dtates that paragraph (d) of Article XX spells out two types of requirements for
justifying the existence of a measure. It must be "necessary” and intended to secure compliance with
"laws or regulations which are not inconsistent” with the General Agreement.

@ "To secure compliance with laws or regulations which are not inconsistent with the provisions
of this Agreement”

8239 Argentina first points out that the IVA and IG Laws are compatible with the Genera
Agreement and that they have not been contested by the European Communities. Similarly, the
regimes for the collection of advances established under Resolutions 3431 (collection of VA

255 Panel report on United States — Measures Affecting Alcoholic and Malt Beverages, BISD 395/206,
at paragraphs. 5.23-5.26.

256 As confirmed by the Report of the Appellate Body on European Communities — Regime for the
Importation, Sale and Distribution of Bananas Op. Cit., at paragraph 241.

267 See Japan — Taxes on Alcoholic Beverages, Op. Cit., pp. 19-23.

258 | pid., p. 23.

269 5ee United Sates — Standards for Reformulated and Conventional Gasoline, Op. Cit., p. 22.

270 The Panel Report on United States — Restrictions on Imports of Tuna, circulated on 16 June 1994,
not adopted, DS29/R, recorded (at paragraphs. 5.26 and 5.38) that "the long-standing practice of panels has ...
been to interpret this provision [Article XX] narrowly, in a manner that preserves the basic objectives and
principles of the General Agreement. The Panel referred to the Panel Reports on Canada - Administration of the
Foreign Investment Review Act, BISD 30S/140, paragraph 5.20, and United States - Section 337 of the Tariff Act
of 1930, BISD 365/345, paragraph 5.27.
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advances), and 3543 (collection of 1G advances) as a tax collection method have not been questioned
by the European Communities and have specifically been accepted by it as consistent with WTO
obligations.

8240 The "measures’ ( Resolutions 3431 and 3543) were chosen by the Argentine State as tools
with which to avert illegal actions under the IVA and IG Laws, such as failure to pay the specified
tax. The rules on the collection of IVA and IG advances at customs were drafted in order to ensure
compliance with the respective laws.

8241 Over and above the State's generd interest in preventing tax evasion, the measures in question
are tools that establish an obligation to pay a percentage on account at the time of importation, that is,
an "advance payment” that covers the following stage of tax payment in the case of the IVA and that
of the payment on account against gains accruing in the future in the case of the IG. The payments on
account serve as a compulsory reserve that ensures compliance with the tax liability at the appropriate
time. Consequently, Resolutions 3431 and 3543 were specifically designed to ensure compliance
with the obligations imposed by the IG and IVA Laws. In the case of the IG, the objective is to
ensure payment of the due taxes to the tax authority based on gains obtained by natura or legd
persons on the basis of Article 1 of the IG Law. Asfor the IVA, the purpose is to ensure payment of
amounts due under the respective taxable transactions covered under Article 1 of the IVA Law (saes,
imports, services etc.), Articles 69 and 90 of the IG Law and Article 28 of the IVA Law, among
others.

8.242 The messures in question comply with the requirements of Article XX(d) inasmuch as they
were necessary to "secure compliance" with laws or regulations that are consistent with the General
Agreement. Thisisin line with what was established by the Panel on the case EEC — Imports of Parts
and Components, where it was stated that

"the main function of Article XX(d) would be to permit contracting parties to act
inconsistently with the General Agreement whenever such inconsistency is necessary
to ensure that the obligations that the contracting parties may impose consistently with
the General Agreement under their laws or regulations are effectively enforced."*"*
Further on, the same Panel held that "Article XX(d) covers only measures related to
the enforcement of obligations under laws and regulations consistent with the Genera
Agreement.”

8.243 The same Pand then went on to state

" ... the general anti-dumping Regulation of the EEC does not establish obligations
that require enforcement, it merely establishes alegal framework for the authorities of
the EEC. Only the individual regulations imposing definitive anti-dumping duties
give rise to obligations that require enforcement, namely the obligation to pay a
specified amount of anti-dumping duties. The Panel noted that the anti-circumvention
duties do not serve to enforce the payment of anti-dumping duties."*

8.244 As has been mentioned above, with their rates different for imported products depending on
the case, the payments on account are ideal instruments for ensuring compliance with the obligations
arising from the IVA and the IG Laws. These are the "objectives of the laws and regulations’ in the
same sense as in the case Canada — Certain Measures Concerning Periodicals®”

21 EEC — Regulation on Imports of Parts and Components. BISD 375/132-199, paragraph 5.17.
22| dem paragraph 5.18.
23 See Canada — Certain Measures Concerning Periodicals, Op. Cit., paragraph 5.9.
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(b) The "necessary" character of the measure

8.245 Argentina states that it is incumbent on the party applying a measure under Article XX (d) to
assess the necessity thereof. This is so because no one else could be better placed to judge what is
necessary for implementing a tax administration function, such as ensuring tax collection.

8.246 Argentina argues that the rights and obligations of Members are "set forth and clarified" by
the panels on the basis of a definition of necessity asinvoked by a Contracting Party.

8.247 To spell out the scope of the expression "necessary to secure compliance ... ," the sequence
text, context and end objective of the Vienna Convention must be followed, rather than beginning by
adding to the text obligations not contained therein: "if an alternative measure which it could
reasonably be expected to employ and which is not inconsistent with other GATT provisions is
avalable to it."

8.248 With respect to the first aspect, the text of Article XX(d) in no way qudifies the content of
"necessary,” nor does it attach any specific requirements such as determining "a reasonable
aternative" that could be used and which moreover would not be "inconsistent” with GATT/WTO
provisions. By its very definition — as an exception — Article XX deds with "measures' that are
somehow inconsistent with the GATT.

8.249 It is hard to imagine that a government, faced with the choice of a measure "consistent” with
GATT/WTO rules and disciplines and which meets its need to ensure compliance with laws and
regulations, would willingly opt for an inconsistent aternative. Accepting such aline of reasoning as
a principle would mean assuming a lack of good faith on the part of a WTO Member by considering
that it would be prepared to use what is an exception — the Article XX justification — as a habitua
routine for flouting the obligations deriving from the General Agreement.

8.250 The context of paragraph (d) is conditioned by its chapeau, which establishes the conditions
for invoking an exception. That is, that it does not constitute a means of "arbitrary discrimination ...
or adisguised redtriction ...." There can be ho more precise context for determining the scope of the
requirement of "necessity” than that provided by the very chapeau to that article, in conjunction with
atextual interpretation of the relevant paragraph, in this case, paragraph (d), which immediately goes
on to specify the conditioning or qualifying element that sets the scope of the concept of "necessary”
measures, i.e. that they must be necessary to secure the observance of laws and regulations.

8251 Argentina contends that it would not be appropriate for panels to begin evauating the

aternatives that a country may have used in order to ensure observance of laws and regulations,

beyond what is textually required in subparagraph (d). Where does subparagraph (d) prescribe that
the government of a State must analyse an array of options, and choose the least restrictive? What is

the yardstick for defining what is less redtrictive? Accepting this approach would mean supplanting
the sovereignty of governments by a panel's evaluation. To begin with, a pand cannot evaluate a
government's need, for various reasons, to adopt a tool that assures it of compliance with another rule.

In the second place, neither does it have a standard nor yardstick against which to judge necessity, as
the concept of necessity depends on various factors that no one can better evaluate than the country
taking the measure. Lagtly, the role of the DSU pursuant to Article 3.2 is to clarify the provisions of

the agreements covered and not to create additional rights and/or obligations.

8252 Thetest of necessity required under Article XX (d) cannot be made conditiona upon a largely
relative test, given that the full range of aternatives available in a case could be very difficult to
determine, especialy for a developing country. Such an approach would mean transforming a case
covered by the Article XX:(d) exception into a Situation, at least in theory, which could aways be
legally challenged as possible new available aternatives emerge. A certain degree of discretion must
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therefore be alowed the Member invoking the exception in determining which measure is necessary
for securing observance of laws and regulations that are not inconsistent with the general agreement.

8253 The European Communities argues that it is well established that, while it is for each
Member to define its policy gods (in casu the desired level of enforcement of the tax measures), it is
the Pandl's task to examine whether the measures applied by a Member are "necessary” to achieve
those goals®”* Therefore Argentinas reasoning that the assessment of the necessity of a measure
should be left "basicaly” to the Member invoking Article XX (d) is clearly mistaken.

8254 The rdevant "te" is found in the Panel report in US — Section 337, which held that a
Member cannot justify a measure as "necessary” in terms of Article XX (d) "if an alternative measure
which could be reasonably be expected to employ and which is not inconsistent with other GATT
provisions is available to it."*"® The same test was applied in Thailand — Cigarettes”® and in US —
Gasoline”" two cases concerning Article XX (b), which also includes the term "necessary."

8.255 Contrary to Argentina's assertions, the test enunciated in US — Section 337 does not read any
additional regquirements into Articles XX(b) or (d). The ordinary meaning of "necessary" is
"unavoidable," "that cannot be dispensed with," "essential."*"® Therefore, it is plain that a measure
cannot be considered as "necessary" to achieve a certain objective if the same objective can be
attained through other means.

8.256 Argentinds view that it is enough to show that the measure is merely "intended” ("destinada")
to secure compliance ignores the ordinary meaning of the term "necessary” and effectively reads that
requirement out of Article XX(d).

8257 In US- Gasoline, the Appellate Body criticised the Panel for importing the "necessity” test
provided for in Article XX(b) into Article XX(g), where the drafters chose not to use the term
"necessary” but instead the phrase "primarily aimed at."*”® The Appellate Body emphasised that, in
view of the different wording of the exceptions listed in Article XX,

"it does not seem reasonable to suppose that the WTO members intended to require, in
respect of each and every category, the same kind or degree of connection or
relationship between the measure and the dtate interest or policy sought to be
promoted or redlized."*®

8.258 The European Communities believes that Argentina makes the same mistake as the Pandl in
US - Gasoline. It disregards the express wording of Article XX(d) and seeks to replace the
"necessity” test provided therein by a different test; more similar to that found in letters (c), (€) or (g)
of Article XX. Argentinas explanations may be relevant in order to show that the collection of
percepciones and retenciones is "necessary” to fight tax fraud. But they fail to explain why it is
necessary to collect them at higher rates on imported than on domestic products.

274 panel Report on United States — Section 337 of the Tariff Act of 1930, BISD 365/345, paragraph
5.25 et seq.; Panel Report on Thailand — Restrictions on Importation and Internal taxes on Cigarettes, BISD
375/200, paragraph 72 et seq.; and Panel Report on US — Standards for Reformulated and Conventional
Gasoline, WT/DS2/R, at paragraph 39.

275 panel report on US— Section 337, at paragraph 5.26.

27® panel report on Thailand — Cigarettes, Op. Cit., paragraph 5.26.

2’7 Panel report on US— Gasoline, WT/DS2/R, Op. Cit., paragraph 6.24.

278 \Webster's New World Dictionary, Third College Edition.

219 See US— Standards for Reformulated and Conventional Gasoline, Report by the Appellate Body,
WT/DS2/AB/R, at p. 16.

280 hid., at pp. 17-18.
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8259 Argentina considers that the rate differential questioned by the European Communities is
justified given the varying degrees of tax avoidance existing across the various sectors of the
economy. Thus, a 10 percent rate is applied in the import sector while withholding agents apply a
10.5 percent rate in their transactions with their suppliers and a 5 percent rate for transactions with
their purchasers.

8.260 In response to a question by the Panel, Argentina explains why, in its view, it is necessary
within the meaning of Article XX(d) for Argentina to collect a 3 percent advance |G compared to a
withholding rate of 2 percent in the case of internal sale and to use an advance IVA rate of 10 percent
on imports by registered taxable persons and a rate of only 5 percent on interna sales to registered
taxable persons.

8.261 Argentina states that the context of the introduction of the payment on account systems was
tax evasion and the need for fisca balance. These systems have enabled Argentina to effectively
collect taxes and secure compliance with the tax obligations stemming from the IVA and I1G Laws.

8262 Argentinamaintains that the measures have been highly effective:®

1 The 30 percent of overall IVA collection (tota IVA tax take for 1999:
$ 21894964000; tax take from payments on account: $ 6703655000) was possible
thanks to the withholding and collection regime. This percentage testifies to the
importance of the regime, in particular considering that revenue from payments on
account are spread over the tax period.

2. The 48 percent of overal gains tax revenue was the result of the regimes for
withholding and collection a source (overal IG tax revenue: $ 9239968000; tax
revenue from withholdings and levies collected: $ 4507305000).

8263 The existing rate differences applicable to import transactions and domestic transactions
result from the fact that imported goods represent a considerable proportion, while on the internal
market, to obtain the same product, the raw material undergoes a series of processes and changes.

8264 Argentina explains that here are 19 payment on account regimes existing on the domestic
market, some of which apply to the different marketing stages of one and the same product, by
assessing the different payments on account at the various stages in the chain. Collection at customs
on the other hand is a one-off operation and therefore justifies rates of payment on account that
presupposes the incorporation of added value, generally of up to 50 percent.

8.265 The European Communities points out that Argentina's argument that the rate differentia is
necessary to compensate for the fact that domestic products have been subjected to percepciones and
retenciones at previous stages of production is misplaced in the context of Article XX. Indeed, if true,
it would exclude a violation of Article 111:2, first sentence, and therefore would make it unnecessary
for Argentinato invoke Article XX.

8.266 Argentina further argues that there is a high degree of centralization of formal transactions
and that the customs posts are therefore of crucia importance in collecting advance payments that will
ensure transparency in subsequent transactions. The rationale behind the rate differentials arises from
the generic difference between import and domestic market transactions. On the internal market,
given the wide geographical spread of transactions, it is possible to apply lower rates which then add
up to equal and/or surpass the rates applied to import transactions. The reason for applying the 10
percent advance IVA rate and a 3 percent |G rate at customs was set due to the heavier concentration
of transactions, since it has a multiplier effect with respect to tax collection, given that it acts as an

281 See Exhibit ARG-XXXIX
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incentive to formalise subsequent transactions in the chain of payment. This is the rationale behind
the higher rates that are applied at Customs.

8.267 The European Communities contests Argentina's argument and states that from the fact that
the collection of taxes on imports is easier, it does not follow logicaly that it is "necessary” to collect
higher taxes on imports. If anything, the implication to be drawn from that proposition would be the
opposite, namely that the tax rates on internal sales should be higher than on imports, so as to
compensate for the fact that more internal sales escape taxation.

8.268 Argentina recdls that the application of different rates under the withholding or collection
regimes does not affect the determination of final tax liability, as those amounts represent payments
on account against the tax.

8.269 Argentina argues that both at the time when it was decided to introduce the payments on
account regime and subsequent thereto, in the light of its performance, there was no other reasonable
aternative available to Argentina that could have enabled it to achieve the level of compliance with
the IVA and the IG Laws that are now being witnessed. What is more, even in Argentinas present
fiscal dituation, there are no other adternatives. This is borne out as well by the numbers given in the
formsin Exhibit ARG-XXXIX, from which the following conclusions may be drawn:

1 The percentage of VA payments on account collected on domestic market operations
is 82 percent (total take from payments on account: $ 6703655,000; payments on
account on the domestic market: $ 5514068000 and at customs. $ 1189586000) and
18 percent on import transactions.

2. The percentage gains tax take from withholdings and levies collected is
$ 4507305000, with the domestic market accounting for $ 4091227000 (90 percent)
and import transactions for $ 416078000 (10 percent).

8.270 At the present rate of 10 percent, payments on account at customs yield an average income of
around US$ 100 million per month in the case of the IVA. The IG equivdent is approximately
34 million per month. Hence, a one-point difference in the rate of collection of any of the two
payments on account (IVA and 1G) means a monthly tax revenue loss of 14 million pesos from two
taxes under which payments on account represent 30 percent and 48 percent of the overall tax take as
explained earlier.

8271 The European Communities notes that the percepciones on imports are pre-payments of the
fina tax. Therefore, it cannot be assumed that the loss of tax revenue due to a reduction of the
percepciones would be definitive. Moreover, Argentina does not explain why raising the rates
applicable to internal sales could not compensate loss of tax revenue.

8.272 Argentina asserts that the payments on account help to improve collection as they account
for practically 50 percent in the case of the IG.

8.273 In other words, the various regimes for withholding and/or collection are indispensable to
securing observance of tax laws and are at the same time an efficacious means of averting tax evasion.
This is so because the existence of those regimes helps to cover marginal sectors of the economy as
those assessed for withholdings and/or levies are obliged to declare al their transactions, precisely
because those payments are in the nature of advances.

8.274 The European Communities recalls that the "additional VA" does not purport to "enforce"
the "ordinary" IVA due on the importation (which is fully paid upon importation, together with any
applicable customs duties, and cannot be evaded unless the goods are smuggled into Argenting), but
instead the "ordinary" IVA due on the subsequent re-sale of the imported goods. That re-sdle is an
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internal transaction. Therefore, Argentinas argument that the "control mechanisms' referred to
cannot be applied by Customs is totaly irrelevant. The European Communities argues that Argentina
has not provided evidence that the "ordinary” IVA due on the re-sale of imported goods is more
frequently evaded, or easier to evade, than the "ordinary” IVA on the internal sale of domestic goods.
Indeed, Argentina cannot provide that evidence because the only difference between the two types of
transactions is the origin of the goods sold.

8.275 Argentina stresses that the initia rates were lower than those now in force under the various
payment on account regimes and that the rates were successively increased in order to narrow the gap
between actual and potential tax collection. The effect is reflected by the fact that with the successive
increases in the rates for payments on account, final tax revenue also increased, which means that the
increases made it possible to tap the informal sectors of the economy. If those untaxed informal
sectors did not exist, the increase in the payments on account rates would not have led to an increase
in the final tax take, as those payments on account are credited against the fina settlement of the tax.

8.276 Argentina aso points out that in fact, since the ingtitution of the payments on account regimes
at customs (1991 and 1992), not only have imports increased steadily, but in proportiona terms, their
growth has a so outstripped sales on the domestic market.

8.277 With respect to small local buyers, a higher rate would not have the same multiplier effect of
lending greater transparency to downstream operations because, coming almost at the end of the
marketing chain, there is the risk that payments on account could give rise to overpayment in the
discharge of tax liability. An increase in the rate would therefore lead to a greater number of
applications for exemption and that could open the way to informal transactions with the consequent
reduction in tax collection.

8.278 The European Communities recals that exclusions are granted only to the extent that the
final liability exceeds the amount paid by way of percepcionesand retenciones. Therefore, while
higher percepcién and retencidn rates may result in an increase in the number of exclusions, they will
not lead per se to aloss of "advance” tax revenue. In any event, importers aso re-sell the imported
goods to small local buyers. Argentinas argument does not explain why those re-sales are subject to a
higher percepcidn rate than the sales of domestic goods to small local buyers.

8.279 Argentina underlines that in those cases where there is an equivalent on the domestic market,
a rate of payment on account is applied equal to or greater than that levied at customs. Such is the
case of the withholding agents under Resolution 18, which, being equivaent to customs as far as the
concentration of formal transactions is concerned, must withhold 10.5 percent on transactions with
their suppliers, pursuant to that regulation. What is more, in other activities where there is a similarly
high concentration of transactions, such as payments of certain professional fees, a 14 percent rate is
withheld (Resolution 3316/91).

8280 Therefore, the financia impact represented by each percentage point in the rate of collection
is considerable (for the Argentine economy is US$ 14 million). Argentina states that it has
demonstrated above that it cannot be argued that as the tax rate is a single one, the fina fiscal income
will be the same.

8281 Argentina wishes to clarify in that regard that in the context of high tax evasion, the rate of
payment of account set for imports obliges importers to declare their subsequent transactions, which
means that if that rate is reduced, the overal tax rate would fal because, in the absence of an
incentive to be open about their subsequent transactions, these taxpayers would not declare them,
thereby not subjecting them to the tax.

8.282 Argentina therefore regjects the European Communities claim that a reduction of the rate of
payment on account would not affect the definitive tax take.
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8.283 Argentina aso notes that a reduction in the rate of payment on account would spawn another
financia problem, given that Argentinas tax accounts are reviewed on a quarterly basis by the IMF
and the revenue from the payments on account helps to achieve the targets set.

8.284 In other words, ensuring revenue of US$ 14 million for each point of payment on account at
the close of a quarter in which there is a specific IMF deficit commitment (with the possibility of
failure to comply and the need to request a waiver) is not the same as making an evauation for a
longer fiscal period, such as a year, when the obligations assumed do not envisage that possibility.

8.285 Beddes, it has been observed that increasing the 5 percent rate of 1VA payments on account
would not increase fina tax revenue, for recent years have seen a steady increase in the number of
requests for exemptions, from which it may be inferred that an increase in the rate would trigger an
increase in such requests rather than an increase in revenue.

8286 To a question by the Panel why Argentina cannot refund the lost interest alegedly resulting
from the tax differential, Argentina replies that none of the rules governing any payments on account
regimes provides for interest refunds. This is so because the normal mechanics of the tax, consisting
of achain of tax debits and credits, eventually cancel out any financial costs. This results from the
fact that the National Tax Authority does not reclaim interest from the withholding and/or collection
agents on the sums withheld or collected and held by them for a period of around 15 days.
Furthermore, even if there were lost interest, it would be virtually impossible to quantify it, since that
would require an evaluation of the rate of interest foregone by the taxpayer and which depends on a
range of factors (the time-lapse between each payment on account and its corroboration in the sworn
declaration, etc.). If interest had to be paid, the resulting cost to the Government of verifying the
appropriateness and of subsequent quantification would be exorbitant enough to cause the failure of
the payments on account system.

8.287 In reply to the question by the Panel why an increase in the rate for domestic transactions
would not result in more (i) "advance" revenue (ii) "fina" revenue, Argentina states that an increase
in the rate of payments on account for domestic market transactions would €licit a larger number of
applications for exemption, which would certainly undermine the purpose of the payments on account
regimes as the original taxpayers targeted by them are excluded from the system. Accordingly, the
satistics from the collection agency (Exhibit ARG-XLV) show a steady rise in the number of
exemptions granted, from 2,322 in 1997 (the system of exemptions began operating in October 1997)
to 9,000 for 1998 and 10,746 for 1999. These figures illustrate that a rate increase would only lead to
a higher number of exemptions, with the following twofold negative impact: (1) loss of advance tax
collection and (2) loss of control over compliance with tax liability by means of the payments on
account mechanism, with the consequent upsurge in informal transactions, ultimately diminishing tax
revenue.

8.288 In response to the question by the Panel why there have been more and more requests for
excluson from the advance IVA, particularly for domestic transactions rather than import
transactions, Argentina states that domestic market transactions are subject to a greater number of
payments on account regimes, which explains why domestic market operators seek exemptions, given
the greater possibility of overpayment in discharge of their tax liability.

8289 The European Communities, in comments on Argentinas replies, states that Argentina has
provided no evidence that the increase in the number of exclusions is linked to an increase in the
percepcion or retencion rates. The increase shown may be the result of other factors (e.g. increase in
the number of taxpayers as aresult of the success of the system of percepcionesand retenciones and
the other measures taken by Argentina to fight tax evasion; greater familiarity of the taxpayers with
the excluson system, etc.) The European Communities further argues that Argentina has not
provided any evidence that exclusions are more frequently requested, in relative terms, in the "internal
sector” than in the "import sector" (assuming that it is feasible to draw such a distinction). Argentina
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merely assumes that they must be so because the retenciones and percepciones on interna
transactions are higher. That assumption, however, has been disputed by the European Communities
inthiscase. In any event, as explained above, an increase in the number of exclusions does not have
to trandate into a loss of "advance" tax revenue.

8290 Argentina asserts that even accepting the EC's argument that the increase may be the result of
other factors, it is obvious that, if these factors persist, an increase in percepcion rates could only lead
to an increase in the number of exclusions.

8291 Likewise, since advance IVA cannot be collected from those taxpayers who have obtained an
exclusion, the greater the number of taxpayers excluded, the smaller the amount collected by way of
advance IVA.

8.292 The European Communities takes issue with the argument that "collecting a tax such as the
IVA is not the same in the case of a taxpayer who has a habitua relationship with the tax authorities
based on regular operation on the domestic market, and in that of an importer, who may only
occasionaly generate a taxable transaction, i.e. when he decides to effect the inward customs
clearance of merchandise is not persuasive. The European Communities argues that most importers
are aso involved in making interna sales. Accordingly, it is mideading to say that importers have
only "occasional” contacts with the tax authorities, while those persons making internal sales have a
"habitual” relationship with those authorities. Taxpayers subject to the IVA on imports are, as a
generd rule, the same as those subject to the IVA on internal sales. What is more, most imports are
made by registered taxpayers, which therefore are well known to the tax authorities. Indeed,
according to Argenting, it would be "practicaly impossible” that a non-registered taxpayer may ever
be subject to the additional 1VA on imports.

8.293 The European Communities finds it moreover difficult to understand why an importer could
be interested in not charging the ordinary VA when it resells the merchandise, since that is the easiest
way for that importer to credit the ordinary IVA paid on the import transaction.

8294 Oveall, the European Communities asserts that Argentina has not demonstrated that the
measures are justified under Article XX (d). In particular, Argentina, has not shown that the rate
differentials are "necessary."

2. Relationship of the "chapeau” of Article XX of the GATT 1994 to the content of
paragraph (d)

8295 Argentina arguesthat if ameasure isintended to secure observance of a WTO-consistent law
or regulation, as in the present casg, it is ingppropriate to add to the concept of necessary measures
further additional obligations that go beyond a literal interpretation of the text.

8296 Neither the "reasonableness’ of the measure nor its being the "least inconsistent” with the
GATT 1994 are concepts that have to do with the requirements laid down in the various
subparagraphs of Article XX, but must instead be examined in the light of the prescriptions in the
chapeau, which address "not so much the questioned measure or its specific contents as such, but
rather the manner in which that measure is applied."*®*

8.297 Argentina believes that in setting the requirements for invoking any of exceptions (a) to (j)
("arbitrary discrimination ... or adisguised restriction ..."), the chapeau to Article XX establishes the
standard that must be met by the various exceptions envisaged in the subparagraphs. In other words,
if the requirements of the chapeau are satisfied, this should mean that the measure is being applied in

282 "United States - Standards for Reformulated and Conventional Gasoline, Report of the Appellate
Body, WT/DS2/ABIR, p. 22.
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a "reasonable’ manner. This is consistent with the statement by the Appellate Body that "... the
purpose and object of the introductory clauses of Article XX is generaly the prevention of ‘abuse of
the exceptions ...". In other words, the measures faling within the particular exceptions must be
applied reasonably ...."*** The evauation of the reasonableness of the application of a specific
measure must be done by matching it against the standard set in the chapeau to Article XX and not
againg the requirements that must be met for a measure to be in line with any of the subparagraphs.

8.298 A contrary interpretation incorporating into the legal framework of the rule in a particular
subparagraph of Article XX an additional criterion of "reasonableness’ beyond that established in the
chapeau (which is applicable to al the exceptions) would be adding a double requirement for
invoking each of the subparagraphsin Article XX. Accepting this criterion, which is based on Panel
interpretations of the GATT 1947, which did not examine the chapeau to Article XX in the light of
the Vienna Convention as did the Appellate Body in the Gasoline Case, would lead to the formulation
of a criterion of reasonableness for each subparagraph, considering that they deal with completely
different situations and are aready inspired by the provisions of the chapeau.

8299 For example, what would be the standard for defining "reasonableness’ or a "less
inconsistent” alternative in subparagraph (e) " ... products of prison labour,” or in (f) "national
treasures ... "? Would it be the same standard as for (g) "natural resources ... "? Creating conditions
of reasonableness different from those of the chapeau for each subparagraph would generate an
unlimited caseload and would add requirements to each exception not envisaged in the Agreement.

8300 Thetest of "reasonableness’ isforeseen in the chapeau and, according to the Appellate Body,
is much stricter than matching the exception with a specific subparagraph of Article XX. If that "test”
can be adequately done based on compliance with the requirements of the chapeau ("arbitrary
discrimination ... or a disguised restriction ... "), for which purposes the objectives of the measure
take on crucia importance, it is inappropriate again to require additional "reasonableness’ for each
subparagraph. What is appropriate is examining whether the exception matches the type addressed in
each subparagraph.

8301 In addition, if the criterion of reasonableness were considered to be applicable to each
subparagraph, what could then be defined as reasonable for a developing country such as Argentina,
when it establishes a payment on account mechanism to improve tax collection and meet the targets
established with the IMF in a context of high levels of tax evasion such as prevailed in the early
1990s?

8.302 The overriding reason why the Argentine Republic established the withholding and collection
regimes at the root of this dispute is, without any doubt, tax evasion. The payments on account
mechanisms established under Resolutions 3431 and 3543 are aimed at ensuring compliance with the
IVA and the IG Laws, thereby guaranteeing tax revenue for the tax authorities and preventing tax
evasion. In this connection, the doctrine supporting payments on account first of al anayses the
definition of tax evasion, for the sake of greater clarity.

8303 Tax evasion arises from the difference between potentia and effective tax revenue. It
becomes much more acute in unstable economic situations. The facts therefore show that the problem
is much more pronounced in developing countries. Indeed, these latter countries often lack a
reasonable degree of political and economic stability and are likely to display many of the features
that lend themselves to tax evasion (e.g. an informa economy, inflation, an inequitable tax system,
tolerance of failure to comply with regulations, lack of smple and precise rules, inefficient tax
administration, corruption, low levels of education, a disregard for tax-paying obligations, etc.). In
the Argentine Republic, tax evasion is an entrenched socid ill that is sometimes accentuated by
cyclical factors. That scourge reached alarming proportions in the 1990s. Argentina quotes Vito

283 1hid., p. 22.
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Tanzi: "In countries where the average tax backlog is high for the entire system and where inflation
and the initia level of taxation are aso high, the loss of tax revenue as a proportion of national
income can be extremely high ... ."*%*

8.304 The modern trend among tax administrations is to differentiate their action depending on the
situation with which they have to dedl, that is whether there is a high or a low level of compliance
with tax liabilities. In the first case, the administration must focus on restraint, while in the second,
the focus is on precautionary measures. Specifically in the case of precautionary action, rules and
regulations that enable it to achieve its targets must support the administration.

8.305 It is unquestionably of great utility for them to include a system of presumptions as an
instrument for determining certain fiscal obligations, given that presumption implies that on the basis
of an unquestionable, proven fact from which reasonable inferences can be made, and whose
existence is not in doubt, an affirmation can be made as to the probable existence of another fact that
isinferred, presumed and well-founded.

8.306 The regimes for withholding and collection at source are precautionary instruments based on
presumptions reflecting both the tax-bearing capacity of those concerned and the established fact that
tax evasion is inevitable in a process comprised of al the stages of the production and marketing
chain. They also smplify and reduce the cost of tax administration.

8.307 Iningtituting a comprehensive network of agents for withholding and collection at source in
Argentina, an analysis was made of the main operational channels in the various sectors of the
economy, making it possible to detect possible "upstream” and "downstream” tax evasion, in turn
giving greater flexibility to tax collection by improving the flow of funds. In that connection, the
customs is of crucial importance as an agent of collection as it is an important focal point where
economic traffic can be gauged and where business transactions are concentrated, thus making it
possible to lend transparency to business dealings and avoid "downstream” tax evasion. Argentina
discussed the importance of levy collection in customsin detail in its replies to questions 56 and 57.

8.308 In the light of the foregoing, it cannot be concluded that those regimes are intended to alter
the competitive conditions for imported goods on the Argentine market nor that the design of the
specific instruments (the timing of payments) and the rates established are such as to have that effect
(so much so that ultimately the only European Communities claim is lost interest, which, as far as
Argentinais concerned, is not covered by Article 111:2).

3. Justification of the advance IVA and |G under the "chapeau” of Article XX of the
GATT 1994

@ "Arbitrary or unjustifiable” discrimination

8.309 Argentina argues that for the requirements of the chapeau of Article XX(d) to apply, it must
firgt be determined whether the measure is being applied in a manner that would congtitute a means of
arbitrary or unjustifiable discrimination between countries where the same conditions prevail.

8.310 The adjectives "arbitrary” and "unjustifiable" are predicated upon the idea that if a case of
discrimination exists, it could be "not arbitrary” or "justified.” In other words, discrimination could be
present in a "measure” which it is being sought to justify under Article XX, and could be consistent
with it, provided that it does not congtitute "the abuse of the exception provided for in Article XX."

284 “Macroeconomic policies and taxation levels in developing countries,” paper prepared for the
"Twentieth Symposium on Public Finances," Cérdoba, Argentina, September 1997.
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8.311 Argentina states that this reasoning has been well circumscribed by the Appellate Body:

" ... the fundamenta theme is to be found in the purpose and object of avoiding abuse
or illegitimate use of the exceptions to substantive rules available in Article X X."?%°

8312 If by definition the invocation of Article XX indicates the existence of some kind of
discrimination, it is when we attempt to define the "abuse” that the qualification of that
discrimination, i.e. arbitrary or unjustifiable, becomes important.

8.313 Argentina considers that in examining whether the firgt requirement of the chapeau has been
met, one must begin by analysing the content of the concept of discrimination. In its broad sense,
discrimination may be defined as "a failure to treat equally."*®® In its narrow sense and as far as the
chapeau to Article XX is concerned, according to WTO precedents, discrimination would be applying
different treatment to countries where the same conditions prevail.

8.314 In the present case, all countries exporting goods to Argentina receive the same treatment
under the payments on account mechanism. Discrimination arises when a different treatment is given
under equa conditions, as might have been presumed from the different time-frames given in the
"Shrimp" case to the three complaining Members™’ to adapt their fishing methods, by comparison
with the time allowed to other WTO Members.

8.315 In the same case, it was clear which were the "Members' amongst which the same conditions
prevailed. The aforementioned Panel stated:

" ... the US measure at issue applies to al Members seeking to export to the United
States ... shrimp retrieved mechanically from waters where sea turtles and shrimp
occur concurrently.  We consider those Members to be ‘countries where the same
conditions prevail’, within the meaning of Article XX. We further note that some of
those countries have been ... and are subject to an import ban. Consequently,
discriminatory treatment is applied to shrimp from non-certified countries."%

It was also established at the time that

" ... the US administration currently has to apply the import ban, including on TED-
caught shrimp, as long as the country concerned has not been certified. In addition,
certification is only granted if comprehensive requirements regarding use of TEDs by
fishing vessels are applied by the exporting country concerned, or if the shrimp
trawling operations of the exporting country take place exclusively in waters in which
sea turtles do not occur."*®

8316 It was precisdly this double standard that the Panel considered to be "unjustifiable
discrimination between countries where the same conditions prevail."**

8.317 Given the conditions under which payments on account are applied, that is, without
discrimination by origin, Argentina believes that it is incorrect to argue that discrimination could arise
between Argentina and the European Communities.

285 United Sates - Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, page 25.

286 Black's Law Dictionary. Revised Fourth Edition, 1968, page 553.

287 See United States — Import Prohibition of Shrimp and Certain Shrimp Products, WT/DS58/R,
paragraph 7.31, page 286, " ... India, Pakistan and Thailand, have been given substantially less notice than the
other countries ... initially affected countries, before being forced to comply with TEDs reguirements.”

288 | hid., paragraph 7.33.

289 | hid., paragraph 7.48.

29 | hid., paragraph 7.49.
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8.318 Argentina asserts that the country applying the measure must necessarily be excluded from
the definition of Member, otherwise the entire Article XX would become redundant and useless. This
has been well established in various precedents by the finding that

"an interpreter is not free to adopt a reading that would result in reducing whole
clauses or paragraphs of atreaty to redundancy or inutility."***

8.319 In this context, the interpretation of who are Members between which discrimination could be
possible is also reaffirmed in other precedents, where it was stated that

"the exclusion order was 'not applied in a manner which would constitute a means of
arbitrary or unjustifiable discrimination against countries where the same conditions
prevail', because it ‘was directed against imports ... from all foreign sources and not
just from Canada.."**

8.320 Along these same lines, in the case Tunall, it was stated

"The United States action of 31 August 1979 had been taken exclusively against
imports of tuna and tuna products from Canada, but smilar actions had been taken
againgt imports from Costa Rica, Ecuador, Mexico and Peru and then for similar
reasons, the Panel felt that the discrimination of Canada in this case might not
necessarily have been arbitrary nor unjustifiable."

8.321 In sum, Argentina professes that the application of the payments on account mechanism to
imports from al origins does not discriminate between countries where the same conditions prevail,
that is, between all WTO Member countries exporting to Argentina.

8.322 The European Communities argues that the tax differentias, even if assuming that they
were "necessary," do not meet the requirements of the "chapeau.” The chapeau is not only concerned
with "arbitrary and unjustifiable discrimination" between exporting countries, but extends aso to
discrimination between the importing country and the exporting countries, as accepted by the
Appellate Body in US— Gasoline?**

8.323 In arguing that Article XX would become redundant, since by definition a violation of
Article 111 presupposes that kind of discrimination, the European Communities asserts that Argentina
overlooks, the understanding of the Appellate body on this question which is that the "nature and
quality of the discrimination [in the chapeau] is different from the discrimination ... which was
adready found to be inconsistent with one of the substantive obligations of the GATT 1994."%%°

8.324 Argentina argues that the finding in US — Gasoline, which was later cited in Shrimp, was
applicable to the specific case in which the parties had a common interpretation of the field of
application of the standards set forth in the chapeau to Article XX. This was corroborated by the
Appellate Body in Gasoline, where that Body did not see the need "... to make a ruling at variance
with the common understanding of the participants." %

291 See United States —Standards for Reformulated and Conventional Gasoline, Op. Cit., page 23.

292 United States— Imports of Certain Automotive Spring Assemblies, BISD 305/107, paragraph 55.

293 United States —Prohibition of Imports of Tuna and Tuna Products from Canada, BISD 295/91,
paragraph 4.8.

294 See US— Standards for Reformulated and Conventional Gasoline, Op. Cit., pp. 23-24. See also the
Report of the Appellate Body on United States — Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R, paragraph 150.

29 |pid., paragraph 150.

296 nited States - Standards for Reformulated and Conventional Gasoli ne, Op. Cit. page 24.
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(b) Disguised restriction

8.325 Argentina believes that the other requirement arising from the chapeau to Artice XX, i.e.
that the measure is not applied in a manner which would constitute a "disguised restriction,” must be
studied jointly with the condition that the measure must not be a means of "arbitrary or unjustifiable”
discrimination. It has aready been clarified, according to Argentina, that such discrimination is
neither present nor taking place between countries where the same conditions prevail. In addition, the
payments on account are not intended to redtrict international trade. Their basis and purpose is to
combat tax avoidance and to ensure tax revenue by compelling the taxpayer concerned to make an
advance payment of the tax at a point where there is a high concentration of transactions. The system
was hence designed to ensure tax collection and place foreign goods on an equal footing with
domestic products for the purposes of VA treatment.”®’

8.326 What is more, there is an objective interest in increasing trade, considering that increased
trade means increased tax collection. If it were a disguised restriction on international trade, the aim
of ensuring tax collection would aso be thwarted. Argentina states that figures provided to the Panel
prove precisaly the opposite: trade increased and so did tax collection as a consequence®® It would
be preposterous to think that the whole design of this system, which was aimed at improving tax
collection in the framework of agreements with the IMF, could have included a "disguised” element
that would restrict trade, the very source of the tax revenue that it set out to increase.

IX. THIRD PARTY SUBMISSION BY THE UNITED STATES

9.1 The United States limits its third party submission to the question whether the advance
payment of income taxes is within the scope of Article 111:2.

9.2 The United Statesargues that Article 111:2, by its express language, applies to "internal taxes
or other interna charges' that are "applied ... to...products.” This language indicates that only taxes
on aphysical product itself come within the scope of Article I11:2. Other types of taxes, such as taxes
on income, are outside the scope of Article 111.2.

9.3 Article 111:2, first sentence, is violated when a higher tax is imposed on an imported product
than is imposed on a like domestic product. There is no requirement for a showing that this
differential application of taxes provides protection to the domestic product.

94 The United States argues that the negotiating history of Article I11:2 demonstrates that the
paragraph does not apply to income taxes. During discussions in Sub-Committee A of the Third
Committee at the Havana Conference, which considered Article 18 of the Charter (on national
treatment), it was stated that the sub-committee on Article 25 [XVI] "had implied that exemptions
from income taxes would congtitute a form of subsidy permissible under Article 25 [XVI] and
therefore not precluded by Article 18." It was agreed that "neither income taxes nor import duties
came within the scope of Article 18 [lIl] since this Article refers specificaly to internal taxes on
products."*° Moreover, the negotiating history makes clear that the reference in Article 111:2 to
"directly or indirectly" is not a reference to indirect taxes, as that term is used in the Illustrative List of
Export Subsidies.*® Rather, it means an indirect method of imposing a tax on a product:

297 Recitals of Resolution 3.43: "The regime to be implemented aims to accord the aforementioned
marketing transactions equal treatment with those covered by the regime of collection established under
RG 3.337 (domestic market),"

298 See Exhibit ARG XXI.

299 E/CONF.2/C.3/A/W/32, p.1-2; statement repeated in Havana Reports, p. 63. paragraph 44. See also
E/CONF.2/C.3/SR.13, p.1. cited in Analytical Index of the GATT, volume 1, 1995, at 144.

300 The distinction between taxes on a product and taxes that are not on a product is set forth in
footnote 58 of Annex |, "lllustrative List of Export Subsidies® to the Agreement on Subsidies and
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9.5 In initial discussions at the London session of the Preparatory Committee, it was suggested
that while this phrase in the US Draft Charter referred to "taxes and other interna charges imposed on
or in connection with like products,” the rapporteurs in the Working Party on Technica Articles had
used the phrase ‘directly or indirectly' instead, owing to the difficulty of obtaining the exact
equivaent in the French text. In later discussions in Commission A a the London session of the
Preparatory Committee, it was stated that the word "indirectly” would cover even a tax not on a
product as such but on the processing of the product.®**

9.6 The text of Article 111:2, reinforced by its negotiating history, clearly demonstrates that the
Article deals only with internal taxes imposed upon goods (including taxes imposed on the processing
of goods). It does not apply to income taxes.

9.7 As to question whether the "advance” |G violates Article 111:2 by imposing a higher tax on
imported products than upon like domestic products, the United States argues that a tax that is
imposed on products is within the scope of Article 111:2, regardless of whether the taxing authorities
of a government subsequently permit the proceeds of the tax on products to be credited by the
taxpayer against its income tax liability. The crediting of the proceeds of a tax on products against
income tax liability does not convert the tax on products into an income tax. If the tax is imposed on
imported products in a manner that violates Article 111:2, that violation is not cured by applying the
proceeds thereof against the liability for an income tax that isitself beyond the reach of Article 111:2.

9.8 The United States suggests that in order to determine whether a tax violates Article 111:2, the
Pand must first determine whether a withholding scheme imposes a tax upon products or upon
income. If the withholding is upon income, then no further examination is warranted under
Article [11:2. If, however, the tax is imposed upon products, then the Panel should decide whether
thereisaviolation of Article 111:2.

9.9 The United States points out that its examination of the written submissions by the European
Communities and Argentina has not provided sufficient information for the United States to opine on
whether the "advance’ 1G is, in fact, atax on products, within the scope of Article 111:2, or whether it
is a withholding of income tax, outside the scope of Article I11:2. The United States offers the
following observations concerning income tax withholding, in general, and how the "advance" 1G
compares with normal income tax withholding practice.

910 The United States states that it is normal for tax authorities to impose a withholding tax on
income at the source in order to secure compliance with income tax rules. Back up withholding
generdly applies to broad categories of transactions. A taxpayer can generaly credit the back up
withholding against its net income tax liability by filing a tax return; if the back-up withholding
exceeds the taxpayer's net income tax, the excess is refunded. Back-up withholding is intended to
enforce net-basis taxation of residents; therefore such systems generally provide an exemption for
persons who are not taxpayers in that country. The Argentine "advance” 1G does not seem to be a
back-up withholding mechanism because it is imposed on the purchaser of the product, not the person
who would be subject to tax on the payment.

Countervailing Measures. Footnote 58 defines "direct taxes' as "taxes on wages, profits, interests, rents,
royalties, and all other forms of income, and taxes on the ownership or real property." By contrast, "indirect
taxes" are defined as "sales, excise, turnover, value added, franchise, stamp, transfer, inventory and equipment
taxes, border taxes and all taxes other than direct taxes and import charges.” While these definitions are legally
applicable only to the Agreement on Subsidies and Countervailing Measures, this footnote embodies generally
accepted distinctions between taxes imposed on a product (“indirect taxes') and taxes imposed on income
("direct taxes").

301 proposal by UK, EPCT/C.II/11; discussion at EPCT/C.II/W.5, p.5; EPCT/A/PV/9 p.19;
EPCT/W/181, p. 3, cited in Analytical Index of the GATT, Volume 1, 1995, at p. 141.
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911  Secondly, the United States observes that the "advance" |G is aso unlike withholding taxes
imposed on non-residents. Most countries impose substantive (“fina™) withholding tax on non-

residents. Non-residents generally cannot be forced to file a return and pay tax on a net basis, if a
country fails to collect tax when the payment is made, tax is unlikely ever to be paid. These taxes
generaly are imposed on investment income and other types of determinable income; payments for

products generally are not subject to withholding taxes. Argentina imposes final tax on non-residents
with respect to dividends, interest, royalties, service fees, rents and certain capital gains.

9.12 As noted before, the "advance" |G is imposed on the purchaser, not the person sdlling the
products. The "advance" |G may be closest in theory to collection mechanisms that are intended to
prevent a company from being left without cash to pay its taxes. However, these types of taxes are
relatively rare, and generally apply to payments between the company and its shareholders, which
might be suspected of colluding to avoid taxes. If the "advance” IG is, indeed, atax on income, rather
than a tax on products, then it should logically apply to al payments that reduce the amount of cash
available for the payment of taxes. In addition, Argentina requires a corporation to make periodic
payments of estimated income tax, which should alleviate any concerns about non-payment.

X. INTERIM REVIEW?3023%3
A. BACKGROUND

10.1 In letters dated 25 October 2000, the European Communities and Argentina requested an
interim review by the Panel of certain aspects of the interim report issued to the parties on 13 October
2000. Neither party requested an interim review meeting. As agreed by the Panel, both parties were
permitted to submit further comments on the other party's interim review requests. The parties
submitted such further comments on 2 November 2000.

10.2  Neither party requested that the Panel further review its findings with respect to the European
Communities claims under Article X1:1 of the GATT 1994. Accordingly, the interim report findings
of the Pandl with respect to that issue shall become the final findings of the Panel. The requests and
comments regarding Articles X:3(a), I11:2, first sentence, and XX (d) of the GATT 1994 are addressed
in that order below.

B. CLAIM UNDER ARTICLE X:3(A) OF THE GATT 1994

10.3  Argentina raises questions concerning our conclusion that Resolution (ANA) No. 2235/96
(hereafter "Resolution 2235") is arule of general application. According to Argentina, it applies only
to ADICMA representatives and not generdly. Only those specific persons are permitted to be
present during the Customs clearing process. Therefore, the measure cannot be considered a rule of
generd application. The European Communities has responded that Argentina has incorrectly
interpreted the Appellate Body's findings in European Communities — Measures Affecting the
Importation of Certain Poultry Products®®. The European Communities aso disagrees with certain
aspects of the Panel's analysis in this regard. According to the European Communities, it is the
administered substantive measure which must be a rule of general application, but not the
administrative measure itself, the latter being the issue under Article X:3(a).

302 pyrsuant to Article 15.3 of the DSU, the findings of the final panel report shall include a discussion
of the arguments made at the interim review stage. This Section of our report is therefore part of our findings.

303 Unless otherwise indicated, references to paragraphs and footnotes in this Section are to the interim
Panel report and bracketed references to paragraphs and footnotes are to the Final Panel report.

304 Appellate Body Report on European Communities — Measur es Affecting the Importation of Certain
Poultry Products (hereafter " European Communities — Poultry"), adopted on 23 July 1998, WT/DS69/AB/R.
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104  Firgt, we must note a point of disagreement with the European Communities characterization
of a part of the findings. We did not find that only the Customs rules on classification and export
duties were subject to Article X:1, while the administrative measure contained in Resolution 2235 was
subject to Article X:3(a). What we stated was that the rules on Customs classification and export
duties, among others, were the substantive rules that should be examined if necessary under other
provisons of the GATT 1994. In contrast, Resolution 2235 is an administrative measure applying
those substantive rules and must therefore be applied in accordance with Article X:3(a). However, we
are of the view that such adminigtrative provisions must aso be published in accordance with Article
X:1. We think the European Communities has seen a dichotomy between Articles X:1 and X:3(a) that
does not exist, particularly in light of the reference to Article X:1 contained in Article X:3(a). The
language of the Appellate Body findings in European Communities — Poultry was not limited to
Article X:1.

105 Second, the above observation being made, we agree with the underlying premise of the
European Communities point. To read Article X:3(a) the way suggested by Argentina would render
it virtually meaningless, particularly with respect to the term "uniformly”. The distinction drawn by
the Appellate Body in European Communities— Poultry was between rules of genera application and
a claimed requirement to publish information with respect to "specific transactions'.** That is smply
not an issue here. Resolution 2235 is not a transaction-specific provison. Rather there is a genera
right to be present accorded to ADICMA and that is generaly applicable to al exports of bovine
hides.

10.6  On this last point, Argentina states that the thrust of its arguments is that Resolution 2235
refers only to ADICMA representatives and that this is an identifiable operator and therefore too
specific. However, the exports are not those of ADICMA but of bovine hides exporters. It is the
latter as exporters who have the right to receive application of the Customs laws, regulations,
decisions or rulings in a manner that is uniform, impartial and reasonable. It is the obligation to such
exporters which is accorded by Article X:3(a), not to unrelated entities permitted to observe the
transaction. We decline to dter our findings with respect to thisissue.

10.7  With respect to the issue of confidentiality of information, Argentina argues that there is no
duty under Article X to maintain confidentiaity of information. Furthermore, Argentina states that
this question of confidentiality was not within the terms of reference of the Panel, having only
allegedly been raised by the European Communitiesin itsfirst oral statement and theresfter.

10.8  With respect to the question of the terms of reference, we are of the view that the issue is
properly within the terms of reference. The European Communities claimed that Resolution 2235 was
inconsistent with the requirements of Article X:3(a). Thus, a measure and treaty provision were
clearly defined and the basis of the claim was summarized (i.e., admission of ADICMA personnd to
the Customs clearance process).>* It is then up to the parties to argue as to the basis for interpretation
of the specific terminology of that treaty provision and how it applies to the facts at hand. This was
the case here. Indeed, we note that the European Communities argued that mere presence of
ADICMA representatives was inconsistent with Argentinas obligations contained in Article X:3(a).
The Panel did not agree that the obligation extended so far with respect to the specific facts of this
dispute but instead focussed on the issue of release of confidential information. Clearly these issues
of detailed argumentation are not required to be stated in the request for establishment of a pand and
therefore included in the terms of reference. We decline to change our findings in this regard.

10.9 With respect to the broader question of confidentiality under Article X, we agree with
Argentina that Article X:1's language to the effect that release of confidential information is not
required does not give rise to a substantive obligation to protect confidential information. The

303 |bid., at para. 109.
306 See WT/DS155/2.
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European Communities argued at one point that such was the case. We did not agree with the
European Communities arguments because, in our view, they were beside the point. The question
here iswhat is required by the specific standards contained in Article X:3(a) in the light of the facts of
this dispute. In deciding whether it is partia or unreasonable in the context of these facts for
Argentina to provide confidential business information to ADICMA in contravention of the
obligations of Article X:3(a), it is irrdlevant that Article X:1's rules regarding publication do not
establish an independent obligation to protect confidential information. We decline to change our
findings in this regard.

10.10 Argentina argues that the Panel did not establish a standard for confidentidity. Argentina
argues that smply because ADICMA had access to information that was not strictly necessary for its
role regarding product classification, it does not follow that such information was therefore
confidential.  Furthermore, Argentina disagrees with the Panel's reference to the definition of
confidential business information used in the Antidumping Agreement. Finaly, according to
Argentina, the Panel did not follow the rules of interpretation of the Vienna Convention.

10.11 With regard to the first two points, which we think must be considered together, we discussed
precisely why we found the release of the information unreasonable. It was atwo step process. Fird,
was the information confidential and, second, was its release unreasonable? We confirm our
reference to the language in Article 6.5 of the Antidumping Agreement (and Article 12.4 of the
Agreement on Subsides and Countervailing Measures, which is identical, as the European
Communities correctly points out). This definition seems logical and generd in nature and it made
sense in the context of the specific question before us. The information, such as pricing and the
identity of the exporters, is confidential, for example, because it could be used by the downstream
industry, made up of ADICMA members, when negotiating for the purchase of hides from the
frigorificos®’ It is unreasonable to give such information to customers and can be considered partial
to them if there are no safeguards to prevent its abuse. The fact that such information was released to
the downstream domestic industry in a process which did not, in itself, need such information showed
why such release was unreasonable. However, the fact that the information was released did not go to
the definition of whether it was "confidential”.

10.12  With respect to the method of treaty interpretation, we disagree with Argentina's assertion that
our analysisis not in accord with the Vienna Convention. It is true that we did not specifically cite or
quote the Vienna Convention, but that is not necessary. Recitation of such treaty provisions is not
required or desirable at every step. It is well accepted at this point that WTO treaty interpretation
should follow the genera guidance provided in the Vienna Convention. In our view, there was no
need here to note a specific passage from the Vienna Convention. We smply proceeded in this
section and the others contained in the findings to apply therules. Part of the rules are that the various
WTO Agreements can provide the context for interpreting terms. It is also important to recognize that
a specific term can mean different things in different places as, for instance, is the case with respect to
the term "like product".*® However, we do not think that is the case here. We examined every
instance in the WTO Agreements where the term "confidential” was used. We found most to be
lacking in any definition, but none inconsistent with the use of the term in the Antidumping
Agreement. Thus, for purposes of this specific dispute we found the definition contained in Article
6.5 of the Antidumping Agreement provided a useful reference, but only a reference. We then
proceeded to review what we considered to be confidential business information in this case. We
decline to change our findings in this regard.

307 We note that such information arguably could be used by ADICMA members to the detriment of
their foreign competitors who are also purchasing hides from the frigorificos

308 See the Appellate Body Report on Japan — Taxes on Alcoholic Beverages, adopted on 1 November
1996, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, at p. 21.
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C. CLAIM UNDER ARTICLE I1l:2, FIRST SENTENCE, OF THE GATT 1994

10.13  With respect to footnote 456 (476), the European Communities refers to the Panel Report on
United States — Import Measures on Certain Products from the European Communities®” In that
report, the panel found that the additional interest charges associated with the lodging of additional
bonds intended to secure the payment of increased customs duties were inconsistent with Article
[1:1(b), second sentence, of the GATT 1994.*'° The European Communities contends that, according
to our approach, the pand in United States — Certain Products should have considered these charges
as part of the customs duties and therefore find them in violation of Article 11:1(b), first sentence. We
note that the mgjority on that panel considered that the WTO compatibility of the additional bonding
requirement had to be determined by referenceto, inter alia, Article I1:1(b), first sentence. Whileit is
arguable then that the WTO compatibility of the additional loss of interest could likewise be assessed
under Article 11:1(b), first sentence, we take no position on whether that would be the correct analysis
with respect to the issue presented in United States — Certain Products. We consider that we have
correctly interpreted and applied Article 111:2, first sentence, to the issue presented in the case before
us. We do not, therefore, see a reason to change our findings.*"*

10.14 The European Communities recalls that the 12.7 percent rate payable under RG 3431 by non-
registered taxable persons is not creditable and requests us to reconsider para. 10.202 (11.202) with
this point in mind. Thereis, in our view, no need to do so. We have highlighted the non-creditability
of the 12.7 percent rate in paras. 10.109 (11.109), footnote 453 (473) and para. 10.202 itself. The use
of the term "pre-payment” in connection with the 12.7 percent rate has been addressed in para. 10.109.

10.15 The European Communities has identified a technical error in para. 10.203 (para. 11.203).
We have made appropriate correctionsin para. 10.203 aswell asin para. 10.199 (para. 11.199).

10.16 The European Communities has commented on paras. 10.220-10.222 (11.220-11.222), saying
that our reasoning did not dispose of Argentinas defence. We disagree. Moreover, we have stated
clearly that internal sales by agentes de percepcidn/retencién to agentes de percepcidn/retencion are
subject neither to the 5 percent rate under General Resolution (DGI) No. 3337/91 nor to the 10.5
percent rate under General Resolution (AFIP) No. 18/97. Nowhere do we suggest that such
transactions are subject to pre-payment at a rate of 10.5 percent. Footnote 488 (508) does not say so.
It smply addresses Argentinas argument that, without an exemption from the pre-payment
requirement, the transactions in question would be subject to collection and withholding.

10.17 Concerning footnote 498 (518), the European Communities refers to the 1970 Working Party
report on Border Tax Adjustment for the proposition that so-called cascade taxes qualify for border
tax adjustment. We are not persuaded by the European Communities that there is a need to discuss
the aforementioned Working Party report in footnote 498. In contrast, we considered it appropriate to
refer to the Working Party Il report on Schedules and Customs Administration because that report
specifically addresses the lega issue raised by Argentinas counter-argument. The European
Communities aso requests that we drop the reference to the Appellate Body's findings in United

309 panel Report on United States — Import Measures on Certain Products from the European
Communities (hereafter " United States — Certain Products"), under appeal, WT/DS165/R.

319 |pid., at para. 6.62.

311 In response to the European Communities comment, it may further be noted that it is not
inconsistent to say, as we have, that the loss or payment of interest in the present case does not, in itself,
constitute a charge, but that General Resolution (DGI) No. 3431/91 (hereafter "RG 3431") and General
Resolution (DGI) No. 3543/92 (hereafter "RG 3543") qualify as charges. Similarly, it is not inconsistent to say
that the loss or payment of interest in the present case is incidental to the pre-payment of the IVA and I1G
required by RG 3431 and RG 3543, but that RG 3431 and RG 3543 are not "incidental to" the IVA Law and |G
Law. Indeed, it would be counter-intuitive, in our view, to conclude otherwise.
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Sates — Tax Treatment for "Foreign Sales Corporations'**? on the grounds that that case dedlt with
direct taxes and is therefore irrelevant. However, the Appellate Body opinion in United States — FSC
included pertinent reasoning on the implications of Members choices of world-wide or territorial
taxation systems and it is useful, in our view, to note this. Had Argentina supplied sufficient evidence
to support its assertion in this regard, we would have addressed this issue in depth. We therefore
decline to make the changes requested by the European Communities.

10.18 Regarding footnote 519 (539), the European Communities asserts that it did make a clam
concerning the fact that imports for importers own use or consumption are subject to pre-payment of
the IG at arate of 11 percent, whereas interna sales transactions are taxed at rates of either 2 percent
or 4 percent. Since the European Communities has not been able to point to any statements or
arguments which we might have overlooked or misunderstood, we are not persuaded to change our
view. It is clear to us that the complaining party bears the risk of alack of clarity and specificity in
setting out and supporting its clams®®  Unlike with other clams made by the European
Communities, it is simply not clear from para. 96 of the EC First Written Submission or from any
subsequent EC submissions that the European Communities makes a claim regarding the two rate
differentials in question (i.e. 11 percent vs. 2 percent and 11 percent vs. 4 percent)*** But the
European Communities has not only failed to spell out such a claim in clear and unambiguous terms,
it has aso failed to present specific arguments to substantiate such a clam. In those circumstances, it
is not possible for us to proceed to make findings in respect of this purported EC clam. Footnote 519
therefore remains unchanged but for a correction of atypographical error and a small stylistic change.

10.19 Argentina requests that the Panel reconsider its finding and conclusion in para. 10.161
(11.161) regarding the applicability of Article 111:2, first sentence, to RG 3543. We see no need to
accede to Argentina's request. Aswe stated in our findings, while RG 3543 is an aspect of adirect tax
(the 1G), it nevertheless is an interna charge applied to products for purposes of Article 1112, first
sentence. Simply because the I1G is not challenged and alegedly not inconsistent with Article 111:2,
first sentence, does not alter this fact. We wish to note, however, that it does not follow from our
conclusion that RG 3543 is inconsistent with Article 111:2, first sentence, that Argentina cannot
require the pre-payment of the IG on imports. Argentina merely needs to do so in a manner consistent
with Article I11:2, first sentence.

10.20 Argentina further requests modification of our concluson in para 10.228 (11.228).
Argentina argues that, were it to provide for a minimum pre-payment threshold also in RG 3431, such
aprovison would be a dead letter owing to the fact that any individual effecting imports in the (small)
amount concerned would be a final consumer with a status not covered by RG 3431. Even ignoring
the fact that Argentina is presenting a new argument here, we note that Argentina has provided no
evidence in support of its statement that al individuals importing goods in the relevant amount would
be final consumers®"® It is not obvious to us why import transactions of a specified value would
necessarily involve final consumers as importers.

10.21 Argentina requests a similar modification of our conclusion in para. 10.271 (11.271). We do
not, however, see areason for doing so. While Argentina's commentsin this regard are less than clear
and lack specific references, it seems to us that they relate to the absence of a monthly pre-payment
allowance in RG 3543. Argentina again is presenting a new argument, namely that making available

312 Appellate Body Report on United States — Tax Treatment for "Foreign Sales Corporations’
(hereafter "United States— FSC"), adopted on 20 March 2000, WT/DS108/AB/R.

313 We nevertheless note that we have evaluated all of the European Communities' claims thoroughly
and in good faith. See, for example, footnote 492 (512) as well as paras. 10.201 (11.201)and 10.208 (11.208) of
thisreport.

314 The European Communities does not argue, in its comments on the interim report, that it is making
aclaimin respect of only one of the two rate differentialsin question.

31 see al'so the last sentence of para. 10.226 (11.226) of thisreport.
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a monthly pre-payment alowance aso to importers would be administratively burdensome since,
according to Argentina, such an allowance would only apply to small enterprises, which it alleges are
not regular importers. Regarding the alleged administrative burden, we refer to our considerations in
paras}g).226 (11.226), which, mutatis mutandis, would appear to be relevant in the present context as
well.

D. DEFENCE UNDER ARTICLE XX(D) OF THE GATT 1994

10.22 In response to comments by the European Communities on para. 10.305 (11.304), we felt
appropriate to remove pat of the last sentence thereof and to clarify our understanding and
assessment of the European Communities position in the new para. 11.306 and the new footnote 564.
Even ignoring the fact that we disagree with the European Communities characterisation of its own
statement, summarised at para. 8.258 (8.258), as "at best ambiguous’, we note that our findings and
conclusion in the relevant section of our report do not depend on it.

10.23 The European Communities has requested us to reconsider our interpretative approach to
Article XX. Specificaly, the European Communities requests that we find, on the basis of paras.
10.316-10.331 (11.316-11.331), that the contested measures are not necessary within the meaning of
Article XX(d).**” We have carefully considered the European Communities comments, but remain
unconvinced, in light, inter alia, of the Appellate Body report on United Sates — Standards for
Reformulated and Conventional Gasolineg™®, that we should follow the approach proposed by the
European Communities. Notwithstanding this, we felt that the European Communities comments
warranted a clarification of certain aspects of our findings. Accordingly, we converted para. 10.304
into the new footnote 560, made changes to paras. 10.303 (11.303), 10.306-10.307 (11.306-11.307),
10.312-10.313 (11.312-11.313), 10.315 (11.315), 10.322-10.324 (11.322-11.324) and 10.330
(11.330), including, where appropriate, to the footnotes accompanying those paragraphs, and added
new footnotes (562, 565-566).

10.24 Inlight of comments made by the European Communities and seeing that it was not essential,
we decided to delete footnote 542.

10.25 Regarding the European Communities comment on footnote 543 (560), we considered that
no change was called for. It should be noted, nonetheless, that we have found it convenient to
combine its content with that of the new footnote 560. It may be mentioned in this context that,
contrary to what the European Communities suggests, we do not consider anything other than the
actual measures before us, i.e. RG 3431 and RG 3543, to be the "measures’ which we must ook at in
our analysis under Article XX.**

10.26 The European Communities also asserts that we disregard the fact that the nature and quality
of the discrimination to be considered in an analysis under the chapeau is different from the
discrimination at issue in an analysis under Article Ill. This is not the case, as is evident from para.
10.315 (11.315). Our approach and examination are, moreover, fully consistent with the Appellate

316 e further note that Argentina has, in any event, failed to explain and support its assertion that a
monthly pre-payment allowance would apply only to small enterprises and that small enterprises are not regular
importers.

P The European Communities has requested changes to paras. 10.313-10.314 (11.313-11.314),
without, however, explaining what it wishes the Panel to change. We therefore decline to make changes, but
refer to our comments on Argentina's request for changes to footnote 551 (570).

318 Appellate Body Report on United States — Standards for Reformulated and Conventional Gasoline
(hereafter " United States — Gasoling'), adopted on 20 May 1996, WT/DS2/AB/R.

319 10 accordance with the approach followed by the Appellate Body in United States — Gasoline, we
evaluate those provisions of RG 3431 and RG 3543 which, taken together, give rise to inconsistencies with
Article111:2, first sentence. See the Appellate Body Report on United States — Gasoline, supra, at pp. 13-14.
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Body's view that "[t]he provisions of the chapeau cannot logically refer to the same standard(s) by
which aviolation of a substantive rule has been determined to have occurred.**

10.27 Argentina points out, regarding footnote 551 (570), that it has made statements in the course
of these proceedings which it considers the Panel should reference in the footnote. Those statements
do not appear to us to be directly relevant to the issue under consideration in footnote 551. It should
be noted, however, that we have taken due account of the statements referred to by Argentina,
including the fact that Argentina is a developing country Member, in our assessment of whether RG
3431 and RG 3543 fal within the terms of Article XX(d).*** In light of Argentina's comments, we
nevertheless deemed it appropriate to clarify our position by modifying footnote 551 in relevant part,
but maintain our overall conclusion in para. 10.331 (11.331).

10.28 Finally, the old footnote 545 was brought forward and now is footnote 561.

10.29 The Panel has dso corrected severa typographical errors and made a number of minor
stylistic changes.

XI. FINDINGS

A. CLAIM UNDER ARTICLE XI:1 OF THE GATT 1994

1. Measure at issue and overview of the parties arguments

11.1  The European Communities has alleged that certain measures imposed by Argentina restrict
the export of bovine hides from Argentina. According to the European Communities this is contrary
to Argentinas obligations under Article X1:1 of the GATT 1994. Article XI:1 provides as follows:

No prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, import or export licences or other measures, shal be
instituted or maintained by any contracting party on the importation of any product of
the territory of any other contracting party or on the exportation or sale for export of
any product destined for the territory of any other contracting party.

11.2 The European Communities has argued that the measure in question, Resolution (ANA)
No. 2235/96°%, operates as ade facto restriction on exports. Resolution 2235 provides as follows:

Resolution No. 2235/96 of the IAANA
Hides (Export). Approva of Rules Concerning the Participation of
Certain Private Entities in the Inspection Process

HAVING REGARD TO the request in file No. 412739/96, submitted by the
Association of Industrial Producers of Leather, Leather Manufactures and
Related Products (ADICMA), and

WHEREAS:
In a submission made in 1993, the Argentinean Tanning Industry Association

requested the restoration of its role in the inspection of hides destined for
export;

320 A ppellate Body Report on United States — Gasoline, supra, at p. 23 (emphasis added).
321 See paras. 11.299-11.307 of thisreport.
322 Hereafter "Resolution 2235".
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Resolution No. 771/93 authorized officials appointed by the above-mentioned
Association to participate jointly with customs personnel in the inspection of
hides classified under the tariff headings set out in Annex IV hereto;

Resolutions Nos. 1650/93, 3208/93, 1024/94, 1380/94, 3746/94, 2257/95 and
134/96 extended the validity of Resolution No. 771/93 and expanded the list
of the ingtitutions involved;

The arguments put forward and the experience acquired provide reasonable
grounds for granting the request made in the above-mentioned file, by making
continued use of the services provided by the experts for a reasonable period
of time so that the results obtained can be evaluated and a decision taken on
the desirability or necessity of afurther extension of those services;

It is considered appropriate to enact a regulation unifying the provisions in
force;

By virtue of the powers conferred by Article 23(i) of Law 22415,
Wherefore,

The National Customs Administrator

Resolves:

Article 1. To approve the rules contained in Annexes I, I1, 111 and IV which
form an integral part of this Resolution, relating to the participation of certain
private entitities in the inspection of hides destined for export operations.

Article 2. To repeal Resolutions Nos. 771/93, 1650/93, 3208/93, 1024/94,
1380/94, 3746/94, 2257/95 and 134/96.

ANNEX Il [TO RESOLUTION 2235]

Operative Rules
1 The entities listed in Annex 111 hereto may appoint members of their

staff to participate jointly with the agents involved in the inspection of goods
classified under the tariff headings listed in Annex 1V.

1.1 For this purpose, they shal inform this nationa administration of the
appointment of representative experts and draw up lists of those appointed,
containing particulars of each one's address, telephone and fax or telex
numbers and the different customs jurisdictions in which they will be
involved in joint inspection activities. They shall aso keep those lists up to
date.

1.2 The authorization hereby conferred shall be applicable in al customs
jurisdictions.

1.3 In the Buenos Aires and Ezeiza customs jurisdictions, if and when
the fina export destinations for consumption or temporary export so require,
staff may be kept on a permanent basis to carry out these support tasks.
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1.4 The same facilities may be authorized in the customs departments in
the interior of the country.

1.5 Final export destinations for consumption shall be checked in the
case of those for which the red channel (goods to declare) was selected as
well as all temporary export destinations.

16 Goods shall be inspected by the technical inspection and valuation
unit, with the possible support of the expert appointed by the respective
entity, but this will be done without holding up shipment operation if the
expert is not present.

11.3  The measure in question was first implemented pursuant to a request of CICA®. Currently,
it is implemented through the presence of representatives of ADICMA®** in the export process. As

explained by Argentina, the actual export clearance process works in the following manner:**°

114  When Customs receives a notice of embarkation by the exporter or his customs clearance
agent, it notifies ADICMA that a clearance operation will take place, indicating the place, day and
approximate time. ADICMA may be informed of this by a telephone call from the customs inspector,
but there are instances in which it is notified of the place, date and approximate time of the clearance
by the exporter's own customs clearance agent.

115 The ingpection, classification and vauation of the goods declared are carried out by the
Technical Inspection and Vauation Unit (UTVV). It verifies whether what is declared in the permit
of shipment is correct, whether the tariff heading indicated corresponds to the description of the goods
and whether the duties and charges proposed are appropriate and aso cross-checks supplementary
data, the number of packages and their identity. All of this is done in the presence of the customs
officer, the ADICMA representative and the exporter or his customs clearance agent. The exporter or
his customs clearance agent must be present during the inspection of the goods, failing which the
exporter forfeits the right to raise any objections to the outcome of the inspection determined by the

customs department.>*°

11.6 If the inspecting officer determines that the merchandise has been correctly classified, the
shipment goes ahead. If, on the other hand, the inspecting officer detects irregularities, shipment is
not alowed. To the extent that there are discrepancies in the amount, quality and/or value of the
goods, a complaint is lodged either with the Disputes Section of the customs department or with the
competent local customs office.

11.7 Where ADICMA representatives disagree with the decision of the inspection officers, they
may submit a complaint subsequently or, if appropriate, file crimina charges with a court. According
to Argentina, shipments are not stopped on account of any possible objection from ADICMA
representatives. Pursuant to Resolution 2235, there must not be any delays as aresult of the failure of
ADICMA representatives to participate in the inspection.

11.8 The European Communities has acknowledged that the Argentinean government is not
overtly limiting exports except pursuant to certain export taxes which are not the subject of the
European Communities complaint. Instead, it is alleged that the Argentinean government has

323 CICA isthe Argentinean Chamber for the Tanning Industry (Camara de la Curtidora Argentina).

324 ADICMA is the Association of Industrial Producers of Leather, Leather Manufactures and Related
Products (Asociacién de Industrias del Cuero, sus Manufacturas 'y Afines). CICA itself is a member of
ADICMA.

325 See paras. 2.38-2.44 of thisreport.

326 gee Article 340 of Argentina's Customs Code.
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knowingly put in place a system which necessarily results in improper export restrictions. The
European Communities has presented a number of arguments describing how these alleged export
restraints operate, but we think they can best be summarized in the following manner by a series of
guestions which we will address:

@ Does the mere presence of ADICMA constitute an export restriction?

(b) If not, does the aleged fact that ADICMA, by virtue of its presence, has access to
business confidential information constitute an export restriction?

(c) If not, does the aleged fact that ADICMA has access to business confidentia
information constitute an export restriction if taken together with the alleged fact that
the tanners form a cartel in the Argentinean market?

119 The European Communities has provided evidence supporting their allegations which we will
examine in due course as we assess the merits of the arguments. We note specificaly that the core of
the factua case presented by the European Communities is the alegation of low levels of exports of
bovine hides from Argentina in light of higher world prices that cannot be explained in any manner
other than export restrictions. The European Communities has aso cited the long history of export
restrictions on bovine hides and argued that the current measures must be reviewed in light of that
history.

11.10 Argentina has disputed al the claims made by the European Communities. Argentina has
argued that there are in fact exports of bovine hides and that the export levels are not al that different
from other countries, including some members of the European Communities®’ According to
Argentina, the representatives of ADICMA are there to promote accurate, efficient and effective
export clearance. The Argentinean government had problems with misclassification of exports in
particular. Thisled to an underpaying of the required export duties as well as an overpaying of certain
export "refunds’ available on processed hides®® Argentina has emphasized that ADICMA
representatives do not have the authority to prohibit or even slow down exports.®*® Argentina has also
stated that ADICMA representatives have access to no information that is not otherwise available
through on-line services, i.e., isin the public domain.

2. Burden of proof

1111 The relevant rules concerning burden of proof, while not expressly provided for in the DSU,
are well established in WTO jurisprudence. The genera rule is set out in the Appellate Body report
on United Sates — Measure Affecting Imports of Woven Wool Shirts and Blouses, wherein it is stated
that:

[17t is a generally-accepted canon of evidence in civil law, common law
and, in fact, most jurisdictions, that the burden of proof rests upon the
party, whether complaining or defending, who asserts the affirmative of
apaticular claim or defence. If that party adduces evidence sufficient
to raise a presumption that what is claimed is true, the burden then shifts
to the other party, who will fail unless it adduces sufficient evidence to
rebut the presumption. >*°

327 See paras. 4.155-4.158 of this report.

328 See paras. 4.42-4.48 of this report.

329 See paras. 4.61-4.66 of this report.

%0 Adopted on 23 May 1997, WT/DS33/AB/R, at p. 14 (hereafter 'United States — Shirts and
Blouses'). In our view, the rule set forth in this statement applies to claims of any kind, i.e. legal and factual
claims.
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11.12 In application of this rule, once we have satisfied ourselves that the party who asserts the
affirmative of a particular claim or defence has succeeded in raising a presumption that its clam is
true, it is incumbent on us to assess the merits of all the arguments made and the admissibility,
relevance and weight of all the factua evidence submitted with a view to establishing whether the
party contesting a particular clam has successfully rebutted the presumption raised. Should this
assessment revea that the arguments and the factual evidence adduced by the parties remain in
equipoise, we must, as a matter of law, find against the party who bears the burden of proof.

1113 Thus, it is for the European Communities as the complaining party to submit arguments and
evidence sufficient to raise a presumption that Argentina acts inconsistently with its obligations under
Articles XI:1.%*" If the European Communities succeeds in raising such a presumption, our task
becomes a matter of weighing the evidence available to us to determine whether, on baance, we are
convinced that Argentina has imposed measures incompatible with the provisions of the GATT 1994.

11.14 This dispute presented some difficulties for the Panel with respect to developing the facts.
Whenever there is an assertion of a de facto restriction on trade, the importance of the factua andysis
becomes accentuated. We have asked the parties an extensive series of questions in an attempt to
understand the functioning of the market and the measure at issue in this dispute. We fdt that there
were facts of which we were not aware and which might be of importance and, therefore, we have not
been fully satisfied that we have had a truly comprehensive view of some aspects of the stuation.
Ultimately, the burden of proof in any dispute rests with the complainant to support the claims made.

3. Natur e of the claim beforethe Pandl

1115 The European Communities claims that Argentina maintains an export restriction which is
"made effective" through Resolution 2235. The European Communities recognizes that nothing on
the face of Resolution 2235 restricts exports of bovine hides. The European Communities maintains,
rather, that Resolution 2235 congtitutes adefacto restriction.

11.16 Argentina has responded that the participation of the private sector representatives in the
inspection of raw bovine hide exports cannot contravene Article XI, which specificaly refers to
guantitative restrictions attributable to government action.  Nor, in Argentinas view, is there any
contravention here in the form of de facto government restrictions. Argentina argues that "other
measures’ in the sense of Article X1 cannot be just any knd of measures. GATT/WTO practice
provides that the requirements of Article XI be met by authorization for private action that is
mandatory or binding in nature and those requirements are not met here.

11.17 There can be no doubt, in our view, that the disciplines of Article XI:1 extend to restrictions
of adefacto nature®* It is aso readily apparent that Resolution 2235, if indeed it makes effective a

31 The question of burden of proof raised here applies likewise to our analyses with respect to
Article X:3(a) of the GATT 1994 and Article 111:2, first sentence, of the GATT 1994. In contrast, as regards
Article XX of the GATT 1994, invoked by Argentina as an affirmative defence with respect to the Article 111:2
allegations, the burden of proof rests with Argentina.

332 gSee the Panel Report on Japan — Trade in Semi-Conductors, adopted on 4 May 1988, BISD
355/116, at paras. 105-109. In other contexts, see the Appellate Body Report on European Communities —
Regime for the Importation, Sale and Distribution of Bananas (hereafter "European Communities — Bananas'),
adopted on 25 September 1997, WT/DS27/AB/R, at paras. 232-234, citing European Economic Community —
Imports of Beef from Canada, adopted on 10 March 1981, BISD 285/92; Spain — Tariff Treatment of Unroasted
Coffee, adopted on 11 June 1981, BISD 285/102, and Japan — Tariff on Imports of Spruce-Pine-Fir (SPF)
Dimension Lumber, adopted on 19 July 1989, BISD 365/167.
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restriction, fits in the broad residua category, specificaly mentioned in Article XI:1, of "other

measures' >*

11.18 Furthermore, and notwithstanding Argentinas assertion to the contrary, Resolution 2235 is, in
our view, a legaly binding governmental measure®* It is well-established in GATT/WTO
jurisprudence that only governmental measures fall within the ambit of Article XI:1. This said, we
recall the statement of the panel in Japan — Measures Affecting Consumer Photographic Film and

Paper to the effect that:

[Plast GATT cases demondtrate that the fact that an action is taken by private parties
does not rule out the possibility that it may be deemed governmental if there is
sufficient governmenta involvement with it. It is difficult to establish bright-line
rules in this regard, however. Thus, that possibility will need to be examined on a
case-by-case basis**

11.19 We agree with the view expressed by the panel in Japan — Film. However, we do not think
that it follows ether from that pand's statement or from the text or context of Article XI:1 that
Members are under an obligation to exclude any possibility that governmental measures may enable
private parties, directly or indirectly, to redtrict trade, where those measures themselves are not trade-
restrictive.®*®

11.20 Findly, asto whether Resolution 2235 makes effective a restriction, it should be recalled that
Article XI:1, like Articles I, 1l and Il of the GATT 1994, protects competitive opportunities of
imported products, not trade flows®’ In order to establish that Resolution 2235 infringes
Article XI:1, the European Communities need not prove actua trade effects. However, it must be
borne in mind that Resolution 2235 is aleged by the European Communities to make effective a de
facto rather than adejure restriction. In such circumstances, it is inevitable, as an evidentiary matter,
that greater weight attaches to the actua trade impact of a measure.

1121 Evenif it emerges from trade statistics that the level of exports is unusualy low, this does not
prove, in and of itsdf, that that level is attributable, in whole or in part, to the measure alleged to
congtitute an export restriction. Particularly in the context of an alleged de facto restriction and
where, as here, there are possibly multiple restrictions*® it is necessary for a complaining party to
establish a causal link between the contested measure and the low level of exports®™® In our view,

333 RG 2235 neither establishes a"quota’ nor setsup aregime of "export licences”.

334 We note that, even though the measure merely authorizes presence, it is still binding in the sense
that it gives aright to be present to a private entity, ADICMA, which right cannot be retracted at the discretion
of the government.

33% panel Report on Japan — Measures Affecting Consumer Photographic Film and Paper (hereafter
"Japan — Filnt"), adopted on 22 April 1998, WT/DS44/R, para. 10.56.

336 Aswe understand it, Article X1:1 does not incorporate an obligation to exercise "due diligence” in
the introduction and maintenance of governmental measures beyond the need to ensure the conformity with
Article X1:1 of those measures taken alone.

337 See the Appellate Body Reports on Japan — Taxes on Alcoholic Beverages (hereafter "Japan —
Alcoholic Beverages 11"), adopted on 1 November 1996, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, at
p.16; Korea— Taxeson Alcoholic Beverages, adopted on 17 February 1999, WT/DS75/AB/R, WT/DS84/AB/R,
at paras. 119-120 and 127.

338 For example, it will be recalled that in the present case there is an export duty on raw hides which
has not been challenged.

33% The Appellate Body in European Communities — Measures Affecting the Importation of Certain
Poultry Products similarly required of the complaining party in that case a demonstration of a causal
relationship between the imposition of an EC licensing procedure and the alleged trade distortion. See the
Appellate Body Report on European Communities — Measures Affecting the Importation of Certain Poultry
Products (hereafter "European Communities — Poultry"), adopted on 23 July 1999, WT/DS69/AB/R, at paras.



WT/DS155/R
Page 115

whatever else it may involve, a demonstration of causation must consist of a persuasive explanation of
precisely how the measure at issue causes or contributes to the low level of exports.

4, Mere presence of tanners representatives as an export restriction

11.22 The European Communities acknowledges that the representatives of the tanning industry do
not have the de jure ability to hat bovine hide exports. However, according to the European
Communities, having such representatives present during the export clearance process in itsdf
restricts exports in the context of the facts of the case. The European Communities has advanced
severa reasons why this might be so. The European Communities refers to the GATT dispute of
Japan — Semiconductors for the proposition that there can be export restrictions without overt actions
by the government to physically stop exports. According to the European Communities, in that case it
was sufficient for the government to set up a system where peer pressure was used to discourage
exports. In the present case, the European Communities urges that Argentina be found to have
violated Article XI by encouraging — as a consequence of alowing CICA/ADICMA presence — that
pressure be applied by the tanneries on a frigorifico not to export. In this case it is not peer pressure
from other exporters of hides. Rather, frigorificos will be inhibited by the more powerful pressure
from customers who might refuse to buy hides domestically from a frigorifico found to be exporting
hides.

11.23 The European Communities also asserts that by participating in the process, the tanners can
pressure Customs officials to prevent shipments of hides. The European Communities further argues
that the ADICMA representatives can operate to delay shipments for weeks or even months and that
such delays can be very harmful commercially. Indeed, delays can result in unacceptable physical
deterioration of the products.

11.24 The European Communities has argued that the extraordinarily low levels of shipments of
bovine hides from Argentina serves to support these alegations. The European Communities argues
that export statistics demonstrate that a mere 1/1500 of Argentina's production of bovine hides are
exported raw and that this is extraordinarily low particularly in light of the price differentia between
Argentinean domestic prices and those available on the international market. The European
Communities cites information from an investigation by the United States International Trade
Commission as well as some other evidence for the proposition that Argentina's domestic raw hide
prices are 30 percent lower than what would be available in the export market. Even the 15 percent
export duty (which has declined to 10 percent and is scheduled to decline further to five percent)
would not make up for this differential. The European Communities claims that the quality levels are
comparable and also would not account for the price differentia. The European Communities notes
that the frigorificos are active exporters of meat and that there is thus no lack of knowledge or
expertise which should operate to inhibit them from taking advantage of these higher international
prices.

11.25 Argentina has responded that there are in fact exports of bovine hides, so it remains unproved
by the European Communities that there is any such pressure mechanism in effect. Moreover,
according to Argentina, the European Communities assertions do not make sense. Hides represent
only about ten percent of the value of a daughtered animal. They are only by-products. Itisillogica
that frigorificos would be intimidated by the mere presence of an ADICMA representative with
respect to the export of something of only residual value to them. Thereis no leverage. Furthermore,
even if the tanners did refuse to buy hides domestically from frigorificos that exported, the exporters
would, according to the European Communities own arguments find ample international customers
for their products. In such acase, al of that frigorifico's hides could be exported and it would not be
reliant on the domestic tanning industry. Again, there is no pressure mechanism.

126-127. While thisinterpretation related to a claim under the Agreement on Import Licensing Procedures, it is
not apparent why the logic should be any different in the case of aclaim under Article XI:1 of the GATT 1994.
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11.26 Argentina has responded to the other arguments of the European Communities by stating that
it would be contrary to Argentinean law for Customs officials to prevent exports pursuant to the
pressure of ADICMA. As for ADICMA causing delays of shipments, Argentina cites the lack of
either lega authority or factua evidence for such occurrences.

11.27 With respect to the export levels, Argentina has chalenged the data presented by the
European Communities. Argentina disagrees that it has an extraordinarily low level of exports,
claiming that its exports of raw hides are not dissimilar from EC member States' exports to non-EC
markets. Furthermore, according to Argentina, there is demand in Argentina for more hides than can
be produced by the domestic industry and, therefore, the local supply is absorbed amost completely
rather than exported. Argentina aso claimed that there are significant quality differences that
explained the discrepancy in prices. Furthermore, the cost of exporting could be as much as 20
percent higher than selling locally, according to Argentina.

11.28 The European Communities has advanced severa theories as to why the presence aone of
ADICMA representatives might result in export restrictions. However, the European Communities as
complainant cannot rely on mere theories done. This should not be construed to mean that a
complaining party may not establish the existence of an export restriction largely on the basis of
circumstantial evidence. It clearly may. However, in our view, a panel cannot, consistently with its
obligation to make an objective assessment of the matter before it, draw inferences from the
circumstantial evidence placed on record, unless that evidence clearly and convincingly sustains the
complainant's suggested conclusion.?*

11.29 We are not persuaded by the circumstantia evidence presented to us by the European
Communities. This evidence simply does not lead to the conclusion that there is a restriction on
exports by reason of the mere presence of ADICMA personnel. It seems to us that the exports of
hides from Argentina may be lower than what could normally be expected. Thisis particularly so in
light of the evident price premium that frigorificos could obtain by exporting even taking into account
the export duties. We recognize that there amost certainly are higher costs in exporting rather than
selling domestically, athough the 20 percent cited by Argentina may be too high. There may also be
some quality differences, but we do not think the evidence supports Argentinas contention that the
differences are dramatic. Thus, we are of the view that, overal, there would be some, abeit
undefined, price premium to the frigorificos for exporting which may not be consistent with the low
levels of exports. But that is not enough to show that there are export restraints or, if there were, that
this measure in dispute is the way in which such export restriction is "made effective”.

11.30 For example, there is no evident reason why ADICMA needs the right to be present at the
Customs ingpection of specific export shipments for it to be able to exert pressure on Customs
officidls. ADICMA and the individual tanners themselves also could attempt to influence the
decisions of Customs officias from outside the Customs house, i.e. without being present during the
Customs inspection of export shipments of raw hides.

11.31 It must be stated, in addition, that if an attempt on the part of ADICMA to put pressure on the
Customs officials in charge of a particular inspection were successful, those officials would act
unlawfully under Argentinean law.>** However, absent evidence to the contrary, it cannot simply be
presumed that Customs officias bow to possible pressure from ADICMA. Even disregarding that, if

340 For an analogous approach to the proper weight to be given to circumstantial evidence see the
judgement of the International Court of Justice (ICJ) in the Corfu Channel Case (Merits), Judgement of 9 April
1949, ICJI Rep. 1949, p. 18. We recognize that there are distinctions between that case and the present dispute.
In the Corfu Channel case, the question was whether circumstantial evidence could support a finding with
respect to a factual aspect of the case rather than alegal conclusion as here. However, as that factual point was
so central and led so directly, if established, to thelegal conclusion, we believe the reference is useful.

341 See paras. 4.61-4.62 of this report.
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we were to find that Argentina violates Article X1:1 on the basis that uncondoned, unlawful conduct
by its Customs officials would have a trade-redtrictive effect we would be engaging in a most
expansive reading of Article XI that is not judtified by ether the text of that Article nor the
GATT/WTO jurisprudence that has devel oped with respect to it. **?

11.32 Itisclear from the foregoing that, for it to carry weight, the European Communities argument
that ADICMA representatives may attempt to put pressure on Customs officials must be buttressed by
sufficient factual evidence. The European Communities, however, has not submitted any such
evidence. Furthermore, in reply to a question of the Panel, the European Communities stated that it
was not aware of any instances where a specific export shipment was unjustifiably refused clearance
by Customs officials.**®

11.33 On the basis of the above considerations, we are unable to accept the European Communities
argument that the mere presence of ADICMA representatives during Customs inspections constitutes
an export restriction because those representatives may attempt to exert pressure on the Customs
officials in charge. We aso do not agree that there is an inherent "chilling effect” on the exporter in
this factual situation that rises to the level of an export restriction under Article XI.

11.34 The European Communities other argument in support of its claim is that export shipments
may be delayed in the event of disagreement between the Customs officials performing the inspection
and the ADICMA representatives acting in accordance with their support function. The European
Communities refers to delays of several weeks or one month as being particularly harmful. The
European Communities does not explain, however, why a disagreement over product classification
should give rise to a delay of severa weeks. We note in this respect that it is the sole lega
responsibility of Customs officials to carry out the Customs clearance. Whether or not ADICMA
representatives agree with the decisions reached has no legal relevance.®** We note further, based on
information supplied by Argentina, that in case of disagreement ADICMA representatives cannot hold
up the export shipments in question, but may only initiate administrative or criminal proceedings.
Furthermore, we must add that the European Communities has not adduced any evidence which
would show that disagreement between Customs officials and ADICMA representatives have ever
occurred. In reply to a question of the Panel as to whether the European Communities had any
evidence of instances where export shipments were unduly delayed by Customs officids, the
European Communities stated that it had no knowledge of such instances>*

11.35 We agree that it is unusua to have representatives from a downstream consuming industry
involved in the Customs process of export clearance. As noted above, it seemsto us that the levels of
exports of raw hides from Argentinamay be low. The European Communities has stated the matter to
us in the form of a rhetorical question — what other purpose could these downstream industry
representatives have in this government process of export clearance than redtricting exports?
However, it is up to the European Communities to provide evidence sufficient to convince us of that.
In this instance, we do not find that the evidence is sufficient to prove that there is an export
restriction made effective by the mere presence of tanners representatives within the meaning of
Artidle XI.

342 For instance, as an additional matter, the European Communities would also need to prove that this
private action was attributable to the Argentinean government under the doctrine of state responsibility, but
because the initial factual point has not been established, we do not need to reach that issue here.

343 EC reply to Panel Question 6.

344 Argentina has acknowledged that Customs officials in practice like to have evidence, in the form of
a signature, attesting to the presence of ADICMA representatives. Argentina has, however, stated that such
signatures are not relevant for purposes of Customs clearance. In any event, the European Communities has not
argued that this practice givesrise to delays in Customs clearance.

34% See paras. 4.60 and 4.63 of this report.
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5. Presence of tanners representatives along with access to information as an export
restriction

11.36 The European Communities argues that ADICMA and its members have access to certain
confidential business information of the frigorificos The European Communities alegesthat a broad
range of information is made available to the tanners through ADICMA. This includes prices,
quantities, degtination and, most significantly, the identity of the exporter. The European
Communities offered as evidence a two page document®*® the first page of which shows the name of
the exporter and the second of which was signed by an ADICMA representative.  The European
Communities also referred to a statement made by the frigorificos complaining that their commercial
secrets were being compromised as a result of Resolution 2235,

11.37 According to the European Communities, the frigorificos, like any businesses, do not want to
give up confidential business information to their customers. This results in an inhibition to export in
light of the sengitivity of information made available and the parties to whom it is provided.

11.38 Argentinadeniesthat confidential business information of the frigorificosis being provided to
the tanners. Argentina states that the document with the ADICMA signature is not relevant to the
dispute. It isan ADICMA document rather than a government document and it deals with exports of
wet blue splits from a tannery rather than raw hides from a frigorifico. Argentina aso stated that it
was a two-sided document and argued that a signature on the second page does not mean that the
person signing it saw any alegedly confidential information on the first page.

11.39 With respect to the press statement by the frigorificos, Argentina smply questions its
probative value. In response to a direct question from the 8panel, Argentina argues that ADICMA no
longer has access to the name of the exporter or importer.**® However, FOB price information as well
as the country of destination and the means of transport are available. According to Argenting, these
data are available through on-line services and are in the public domain. ADICMA does not have
access to them by reason of the measure in question.

1140 Ohbvioudy, there is a disagreement between the parties as to exactly what information is made
available to the tanners and under what conditions. With respect to the identity of the exporter, we
have seen a document®® that is related to the export of products from tanners. While we note that this
document addresses exports of downstream products and not hides shipped by frigorificos, we aso
recognize that it seems to be a document generated generally with respect to Resolution 2235.
Argentina argued that this was not an "official” document. However, it was signed by an Argentinean
Customs official on the bottom of the first page, so we fail to see the significance of Argentinas point
in this regard. Finaly, Argentina argued that this was a two-sided document and that the ADICMA
representative signed only the second page, thereby not proving that he had actually seen the first
page®° Even though we have some concerns with Argentina's explanations, we nonetheless must
note that, in our view, this single exhibit is not sufficient evidence to reach a conclusion that the
identities of the exporters have actually been revealed in specific instances.

1141 As for the other information, it does appear to be made available to ADICMA, but not
necessarily by reason of this measure. The European Communities has argued that this does not

345 Exhibit EC 1.35.

347 Exhibit EC 1.28.

348 Argentina acknowledges that such information may have been available as recently as May 1999,
but that it was no longer being provided by Customs.

349 Exhibit EC 1.35.

350 We note that it is difficult to see why the ADICMA representative would sign a document on its
empty second page apparently in attestation of the information on the first page which he allegedly has not seen.
Nonetheless, we must acknowledge that there was no direct evidence presented to us to contradict Argentina's
assertion.
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justify the release of confidentia information pursuant to Resolution 2235 because that information is
improperly made available elsewhere. The question here is whether this measure results in an export
restraint contrary to Article XI. It cannot be the case that exporters will fedl inhibited by this measure
letting ADICMA be present and having access to certain confidential business information when that
information is not actualy confidentia because it is otherwise available. There can be no export
inhibition from this measure in this regard.**

1142 That leaves us with only the quegtion of the identity of the exporter. Argentina has argued
that its Customs laws are balanced in that the exporters themselves can be present during the Customs
process. Thus, it seems clear to us as a general matter (as opposed to specific instances, of which we
have no definitive proof) that in exercising their right to be personally present, the exporters will, at
least potentialy, give up the confidentiality of their identity. Does the revelation of this information
along with the presence of ADICMA personnel result in prohibited export restrictions? Again, we are
in the dStuation described in the previous Section where we are drawing inferences from
circumstantial evidence. The question is whether such circumstantial evidence clearly and
convincingly leads us to the conclusion proposed by the complainant and, effectively, no other. Even
if we were to assume that information, including the name of the exporter, is released during the
Customs clearance process, we are not convinced that this has resulted in an export restriction in this
case. In the absence of additiona evidence, we remain unconvinced that releasing such information
in and of itself necessarily leads to export restrictions. Indeed, it is often an affirmative public
relations goa of companies to describe their export activities. |f an exporter does not want its name
revealed for some purposes, confidentiality may be appropriate as a matter of Customs practice, but
we will address that subsequently. Just the fact of presence of ADICMA personnel as well as the
potential for revelation of the name of an exporter cannot suffice to prove that there is an export
restriction.

1143 We ae not convinced by the evidence before us that the presence of the tanners
representatives along with the aleged access to information results in a chilling effect on exporters
resulting in an export restriction.  There must be some other proven alegation as to why such
revelation of information leads to a conclusion of an export restriction for us to find a violation of
Article XI on these grounds. We address the further alegations of the European Communities in this
regard in the next Section.

6. Presence of tanners representatives, access to confidential information and abuse of
such information as an export restriction

1144 The European Communities has argued that, in fact, the Argentinean tanners do abuse the
information to which they have access. According to the European Communities, there is a reason for
the frigorificos to be concerned about the release to their domestic customers of their confidential
business information, particularly the name of the exporters. The European Communities alleges that
there is a cartel of tanners operating in the Argentinean market and that this cartel has as one of its
objects the stifling of exports of its raw materias, bovine hides.

1145 The European Communities has supported these alegations by introducing several pieces of
information. Among these are a trade magazine article describing the structure of the Argentinean
tanning industry as being concentrated.>” Also, a statement has been provided from the president of
the association of frigorificos to the effect that price collusion is taking place®® The European
Communities aso point in particular to an explanation offered by a member of the Congreso de la

Nacién regarding a draft law introduced in 1992 to the effect that there was a pricing cartel among the

351 We note that this conclusion is distinct from the issue of whether it is reasonable to reveal such
information as a part of the Customs process. That will be dealt with in Section X1.B.3(c) of this report.

352 Exhibit EC 1.26.

353 Exhibit EC 1.28.
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tanners®** The European Communities points out that the member who provided this explanation is
now Argentinean Secretary of State for Agriculture. The European Communities aso provided a
copy of arecent newspaper editoria referring to these restrictions.**®

1146 The European Communities also argues that the Panel must take into account the historical
context for the measures in question. The European Communities notes that in 1972 Argentina
imposed a prohibition on exports of raw (wet sated) bovine hides with the stated objective of

"protect[ing] the adequate supplies of bovine hides to the tanning industry".>*® In 1979, following a
Section 301 petition filed with the U.S. government by the U.S. Tanners council, Argentina
committed itself to convert the export prohibition into an export tax which was to have been phased
out within a certain time-frame. In 1985, Argentina introduced a "suspension” on exports of raw
hides and semi-finished leather in order "to maintain the volume of supply in raw materials adequate
to the needs of the domestic market of the leather tanning and manufacturing sector facilitating a
smooth flow of supplies while avoiding any undue increase in prices’.*’ In 1992, the "suspension”
was replaced by an export duty of 15 percent on the exports of raw bovine hides and bovine wet blue
aswell as an additional tax which was later abolished.**® In 1993, Argentina authorized the presence
of CICA representatives during customs inspection of raw bovine hides and wet blue bovine hides
destined for export.>*® This authorization applied to the same products that were subject to the
aforementioned export duty. Finaly, in 1994, Argentina for the first time authorized ADICMA

representatives to participate in the customs inspection not only of raw hides and wet blue hides
destined for export, but also of products destined for export which fal under customs position 4104,
which includes finished leather and furs®®

1147 According to the European Communities, in light of both the current cartelized tanning
industry and the stated goals of the industry as they have been implemented historically, there is a
great incentive for the frigorificos not to export their products and risk losing their domestic
customers. The European Communities argues that the measure in question, Resolution 2235,
provides the means for making effective these export restrictions.

1148 Argentina responds to the European Communities allegations by claiming that the European
Communities has provided no specific evidence to support the allegations. A self-serving statement
by the frigorificos does not suffice to prove anything. The frigorificos do not even provide any
evidence themselves of the allegations they are making. Argentina points out that no complaints have
been received by the Argentinean competition authority. Furthermore, the European Communities
allegations are not logical. The tanners and the frigorificos have essentially equal bargaining power,
particularly in light of the fact the value of the raw hides is only about 10 percent of the value of the
daughtered animal. Because hides are a mere by-product for the frigorificos, that is the rea reason
they have not paid much attention to exporting; the risks and costs are not worth the rewards in an
ancillary line of business. Furthermore, the frigorificos have larger overal sades than the tanners,
hardly making them presumptively subject to pressure from the tanners not to export their raw hides.

354 Exhibit EC 1.36.

355 Exhibit EC 1.56. Argentina contested the Panel's decision to accept this exhibit because it was
submitted after the deadlines set out in the working procedures and without the necessary showing of good
cause. However, we were informed that the article in question was only published after the passing of the initial
deadlines. In light of this and considering the paucity of probative information provided in this dispute, we
considered it appropriate to accept the exhibit. Also, Argentina had the opportunity to comment on the
article and did so.

3% Decree No. 2861/72.

357 Resolution No. 321/85 (Exhibit EC 1.6).

358 Resolution (MEyOSP) No. 537/92 (Exhibit EC 1.7).

359 Resolution (ANA) No. 771/93 (Exhibit EC 1.11).

350 Decree No. 2275/94 (Exhibit EC 1.8).
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1149 We begin by noting that it is possible that there is a cartel operating among the tanners. It is
possible that they collude to set prices. But this leads to another question. Namely, it is not at all
clear what the relationship is between an alleged price cartel (operating ether vertically or
horizontally — the European Communities has been vague about this) and the aleged export
restrictions. Indeed, even assuming we are looking at a vertically operating cartel (i.e., an agreement
by cartel members not to pay more than a certain price for raw materials) imposed on the suppliers of
raw hides, there is no direct link to a quantitative export limitation resulting therefrom. More
analytical steps are needed to move from one to the other (eg., the price cartel has created and
enforced a surplus domestic supply of hides by restricting exports) and each step would need to be
supported by some evidence. The allegations by a parliamentarian (even one who is now a Secretary
of State) and the various mentions in newspaper articles do not serve to prove that there is a cartel
operating, much less how it operates and why such operation leads to export restrictions.

1150 It isthe case, as we have discussed above, that the levels of exports of hides from Argentina
seem to be unusualy low. It adso seems that the price of hides in Argentinais lower than the world
price and does not seem to correlate to the low level of exports. However, thisis not enough. Aswe
aso discussed, in gtuations where circumstantial evidence is used, it must lead clearly and
convincingly to the conclusion sought. Reasonable aternatives must be eliminated. It is smply not
sufficient for the European Communities to assert that there isno ratio legisfor Resolution 2235 other
than for it to be designed to restrict exports. The European Communities must prove it and, in our
view, it has not.

1151 In our view, it is possible that a government could implement a measure which operated to
restrict exports because of its interaction with a private cartel. Other points would need to be argued
and proved (such as whether there was or needed to be knowledge of the cartel practices on the part of
the government) or, to put it as mentioned above, it would need to be established that the actions are
properly attributed to the Argentinean government under the rules of state responsibility. But we have
not reached that stage here. It may be the case that it will be difficult for one Member to prove that
there is a cartel operating within the jurisdiction of another Member. Nonetheless, we cannot ignore
the need for sufficient proof of a party's alegations simply because obtaining such proof is difficult.

1152 The evidence before usis quite thin. We have a newspaper article and opinion piece, a press
release from the frigorificos and a statement by a member of the Congreso de la Nacién.  Such
evidence would certainly not support a case in a domestic court. While it may be an open question
whether the same quantum of evidence is necessary to support such alegations in a WTO dispute
under Article XI of the GATT 1994, surely the difference cannot be that great. What is clear is that
whatever level of proof may be required, it was not reached here. And we note again that there is no
obligation under Article X1 for a Member (Argentina in this instance) to assume a full "due diligence"
burden to investigate and prevent cartels from functioning as private export restrictions.

1153 It remains a possibility that individua tanners might abuse the information obtained through
participation in the Customs process. However, as the European Communities has implicitly
acknowledged in the way its argument has been presented, only collective action can result in an
export restriction. If one tanner misuses the information, a frigorifico may always sell to another.*®*
We must also emphasize that the European Communities has also not provided sufficient evidence to
support a claim even of a chilling effect which results in a restriction on exports due to the potential
for individual tanners to abuse information.

1154 Aswe discussed above, the European Communities must prove that this measure is taken to
make an export redtriction effective. Indeed, it is entirely possible to conclude that such an export
limiting cartel could operate wholly independently of this measure. The European Communities

361 With respect to abuse of the information in a manner other than imposition of export restrictions, we
will deal with that possibility in the Section X1.B.3 of thisreport.
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would have had to prove that there was a causal relationship rather than a coincidental one here. Even
if we were to agree that there were a cartel operating in this industry, there is simply no proof that
Resolution 2235 iswhat is causing (or making effective) the export restriction.

1155 Thus, in conclusion, we do not find that the evidence is sufficient to prove that there is an
export restriction made effective by the measure in question within the meaning of Article Xl of the
GATT 1994.

B. CLAIM UNDERARTICLE X:3(A) OF THE GATT 1994
1. Measure at issue and overview of the parties arguments
1156 Article X:3(a) of the GATT 1994 provides as follows:

Each contracting party shall administer in a uniform, impartial and reasonable manner
all its laws, regulations, decisions and rulings of the kind described in paragraph 1 of
this Article.

1157 Aride X:1 of the GATT 1994, as referenced by Article X:3(a), provides as follows:

Laws, regulations, judicia decisions and administrative rulings of genera
application, made effective by any contracting party, pertaining to the classification
or the valuation of products for customs purposes, or to rates of duty, taxes or other
charges, or to requirements, restrictions or prohibitions on imports or exports or on
the transfer of payments therefor, or affecting their sale, distribution, transportation,
insurance, warehousing inspection, exhibition, processing, mixing or other use, shall
be published promptly in such a manner as to enable governments and traders to
become acquainted with them. Agreements affecting international trade policy which
are in force between the government or a governmental agency of any contracting
party and the government or governmental agency of any other contracting party shall
also be published. The provisions of this paragraph shall not require any contracting
party to disclose confidential information which would impede law enforcement or
otherwise be contrary to the public interest or would prgudice the legitimate
commercia interests of particular enterprises, public or private.

1158 The European Communities clam under Article X:3(a) relates to Argentinas Resolution
2235, i.e. the same Resolution which the European Communities is challenging under Article XI:1.
The European Communities argues that the presence of "partial and interested” representatives of the
tanning industry makes an impartial application of the relevant customs rules impossible®** The
European Communities also considers that it is not "reasonable” within the meaning of Article X:3(a)
that the interested industry is informed of all attempts at exports by those from whom they wish to
obtain the exclusive right to purchase hides®® The European Communities argued that the
Argentinean administration of its laws also was not "uniform”. According to the European
Communities it was improper for Argentina to construct a special set of procedures for administering
its export laws for only one type of product. Other products are subject to export duties or are dligible
for export "refunds’. In light of this, hides should not be singled out.

1159 Argentina considers that the European Communities claim under Article X:3(a) should fail.
First, Argentina notes that the European Communities has failed to explain what is not reasonable
about industry participation in the customs procedures at issue®* The law was impartial because the

362 See para. 4.166 of thisreport.
363 See para. 4.167 of this report.
364 See para. 4.178 of thisreport.
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exporter has a right to be present as well. Also, the law was not administered in a non-uniform
manner because other industries in a similar position could obtain such treatment, but no such
requests had been received. Moreover, Argentina argues that, in any event, Article X:3(a) only
applies where a Member applies its trade rules vis-a-vis other Members. Thus, Argentina could only
be found to be violating Article X:3(a) if, for instance, Resolution 2235 required industry presence
only when hides were exported to the European Communities** The Resolution, however, governs
exports of bovine hides to all countries.

2. How Article X:3(a) relatesto other provisonsof the GATT 1994
@ Generd

11.60 Regarding the relationship of Article X:3(a) to other provisions of the GATT 1994, the
Appellate Body has made the following statement:

The context of Article X:3(a) within Article X, which is entitled "Publication and
Adminigtration of Trade Regulations’, and a reading of the other paragraphs of
Article X, make it clear that Article X applies to the administration of laws,
regulations, decisions and rulings. To the extent that the laws, regulations, decisons
and rulings themselves are discriminatory, they can be examined for their consistency
with the relevant provisions of the GATT 1994.%%°

11.61 Thus, it isincumbent upon us to ensure that in our analysis we focus on the administration of
the Customs laws of Argentina. We must not look at issues which would constitute violations of the
"substantive” provisons of the GATT 1994. In this dispute, those involved dlegations of
inconsistency with Article X1 and have aready been examined.

(b)  Artide X:3(a) and MFN

11.62 Argentina has argued that Article X:3(@) only applies in dtuations when there is
discrimination in treatment with respect to, in this case, exports to two or more Members. Argentina
cites the European Communities appeal in European Communities — Bananas, wherein Argentina
notes that the European Communities appealed on the issue of:

[W]hether the requirements of uniformity, impartiality and reasonableness set out in
Article X:3(a) preclude the imposition of different import licensing systems on like

products imported from different Members®®’

1163 According to Argentina, the European Communities has not demonstrated that there is such
differentia treatment taking place. Indeed, there is none according to Argentina as can be seen from
an examination of Resolution 2235. It is completely neutral on its face and in its application. It
applies equally to exports destined to any Member.

11.64 The European Communities responded that there is no requirement that Article X:3(a) apply
only in situations where there is non-MFN treatment. Indeed, such a requirement would be counter to
the point that Article X does not apply in Stuations where there is a violation of a substantive
provision of the GATT 1994. The European Communities also stated that it could, in any event, be
argued that such non-MFN application of Customs laws and regulations could be considered

365 See paras. 4.187-4.188 of this report.

366 A ppellate Body Report on European Communities — Bananas, supra, at para. 200 (emphasis in the
original). See aso the Appellate Body Report on European Communities — Poultry, supra, at para. 115,
wherein the Appellate Body emphasized that to the extent Brazil's appeal related to the substantive content of
the EC rules rather than to their publication or administration, it fell outside of Article X.

367 European Communities — Bananas, supra, at para 199.
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inconsistent with the requirement of Article X:3(a) that such application be "uniform”, but to make
that the only basis for a complaint would effectively nullify the other requirements of impartiaity and
reasonabl eness.

1165 In our view, in the appeal of the European Communities in European Communities —
Bananas, the European Communities was not arguing to the Appellate Body in that case that
Article X:3(a) was limited to situations where there was non-MFN application of Customs laws and
regulations. The European Communities was actualy arguing exactly the opposite and claimed that
the error was to read an MFN requirement into Article X:

According to the European Communities, the Panel distorted the interpretation of this
provision in such away that the Article is now equivalent to a repetition on the most-
favoured-nation ("MFN") provision in Article I:1 of the GATT 1994.°%®

1166 In fact, the Appellate Body agreed with the position of the European Communities in this
regard.>®® Furthermore, thisis precisely what Argentina has argued when it claims that Article X:3(a)
does not apply in this case because it is a substantive rule which must be addressed exclusively under
the substantive provisions of the GATT 1994.

11.67 Inour view, there is no requirement that Article X:3(a) be applied only in situations where it
is established that a Member has applied its Customs laws and regulations in an inconsistent manner
with respect to the imports of or exports to two or more Members.

11.68 Furthermore, Article X:3(a), by its terms, cals for a uniform, impartiad and reasonable
administration of trade-related regulations. Nowhere does it refer to Members or products originating
in or destined for certain Members territories, as is explicitly contained in other GATT 1994 Articles
such asl, Il and Ill. Indeed, Article X:1 requires the prompt publication of trade-related regulations
"s0 asto enable governments and traders to become acquainted with them.” Similarly, Article X:3(b)
requires Members to provide for domestic review procedures relating to customs matters to which
normally only private traders, not Members would have access®° These references undercut
Argentinas argument that Article X can only apply in sStuations where there is discrimination
between WTO Members.

(c) Substantive rules versus administration

1169 Argentina has argued that the European Communities has no grounds for aleging a violation
of Article X:3(a) because the European Communities essentialy is challenging the substance of a
regulation and not its administration. According to Argenting, this is explicitly contrary to the
Appellate Body's holdings in European Communities — Bananas and European Communities —
Poultry. According to Argentina, Resolution 2235 is a substantive rule that is not subject to
Article X:3(a) as such.

11.70 We are not persuaded by Argentinas arguments in this regard. In our view, Argentina has
attempted to stretch the Appellate Body finding that Article X is not applicable when the alleged
inconsistency involves the substance of another GATT 1994 provision, to argue that Article X cannot
be referred to when challenging the substance of any measure. Of course, a WTO Member may
challenge the substance of a measure under Article X. The relevant question is whether the substance
of such a measure is administrative in nature or, instead, involves substantive issues more properly
dedlt with under other provisions of the GATT 1994.

368 | bid., at para. 32.
389 |bid., at para. 201.
3701 fact, Article X:3(b), in its second sentence, uses the word "importer".
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11.71 If the substance of a rule could not be challenged, even if the rule was administrative in
nature, it is unclear what could ever be chalenged under Article X. Firgt, there is no requirement in
Article X:3(a) that it apply only to "unwritten” rules. Again, this would be contrary to that provision's
own language linking it to Article X:1. Second, such an approach would aso likely run counter to the
other aspect of the Appdllate Body's holding in European Communities — Poultry regarding Article X,
to the effect that it applies to rules of genera application and not to specific shipments®™* Looking
only to individual Customs officers enforcement actions, rather than measures such as Resolution
2235, as Argentina implies, would amost certainly require a review of a specific instance of abuse
rather than the general rule applicable.>” Thiswould effectively write Article X:3(a) out of existence,
which we cannot agree with.*"

11.72 Thus, we are |eft with a Situation where we have a written provision, Resolution 2235, and we
need to determine whether this Resolution is substantive or adminigtrative. In our view it is
administrative in nature and therefore properly subject to review under Article X:3(a). Resolution
2235 does not establish substantive Customs rules for enforcement of export laws. Argentina has
pointed out that those are contained primarily in the Customs Code (Law No. 22415), Resolution
(ANA) No. 1284/95 and Resolution (ANA) No. 125/97.°* Rather, Resolution 2235 provides for a
means to involve private persons in assisting Customs officials in the application and enforcement of
the substantive rules, namely, the rules on classification and export duties. Resolution 2235 does not
create the classification requirements; it does not provide for export refunds; it does not impose export
duties. It merely provides for a certain manner of applying those substantive rules. This measure
clearly is administrative in nature.

(d) Laws of general application

11.73 Argentina has also argued that Article X should not apply in this case because it only relates
to laws of general application and does not apply to the handling of specific shipments of products.
This question arises because Article X:3(a) refers specifically to the method of application of
measures identified in Article X:1. Article X:1, in turn, states that it gplies to "laws, regulations,
judicia decisions and administrative rulings of genera application . . ." According to Argentina,
Resolution 2235 only refers to the right of ADICMA representatives to be present at the time of
particular shipments and only those shipments are thus affected. It is, according to Argentina, a very
shipment-specific regulation.

11.74 We cannot agree with Argentina in this regard. In our view, Resolution 2235 provides for a
right generaly for ADICMA representatives to be present. Whether they actualy are present in any
given instance is not relevant to our consideration. We are examining the existence of that right to be
present along with corollary factors such as access to information.

11.75 Asnoted in the previous Section, we have another difficulty with Argentinds argument. It
would seem that any rule of "genera application” would be deemed a substantive rule by Argentina
based on its use of that term elsewhere in its arguments. This would then leave a Situation where any
rule of genera application could not come under Article X because it would involve substantive rules
rather than administrative ones. On the other hand an administrative rule, as that would appear to be

371 1n European Communities — Poultry, the Appellate Body further stated that Article X is relevant
only to measures "of general application” and not to the particular treatment of each individual shipment. See
the Appellate Body Report on European Communities— Poultry, supra, at paras. 111 and 113.

372 \We make this statement arguendo and do not imply agreement with Argentina's implicit assumption
of no violation in such instances.

373 See the Appellate Body Reports on United States — Standards of Reformulated and Conventional
Gasoline (hereafter "United States — Gasoline™), adopted on 20 May 1996, WT/DS2/AB/R, at p. 23; Japan —
Alcoholic Beverages |1, supra, at p. 12; Argentina — Safeguard Measures on Imports of Footwear, adopted on
12 January 2000, WT/DS121/AB/R, at para. 81.

374 Even some of these provisions arguably are procedural in nature.
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defined, could not be a rule of general application. This also would render Article X effectively a
nullity, which obviously cannot be the case.

3. I's Resolution 2235 uniform, impartial and reasonable?
@ Genera

11.76 Having decided that Resolution 2235 is properly subject to the provisions of Article X:3(a),
we must next test it against the requirements that the Customs laws of Argentina be applied in a
manner that is uniform, impartial and reasonable. In applying these tests, it is important to recall that
we are not to duplicate the substantive rules of the GATT 1994. Thus, for example, the test generaly

will not be whether there has been discriminatory treatment in favor of exports to one Member

relative to another. Indeed, the focus is on the treatment accorded by government authorities to the
tradersin question. Thisisexplicit in Article X:1 which requires, inter alia, that al provisions "shal

be published promptly in such a manner as to enable governments and traders to become acquainted
with them." (emphasis added). While it is normal that the GATT 1994 should require this sort of

transparency between Members, it is significant that Article X:1 goes further and specifically

references the importance of transparency to individua traders.

1177 Thus, it can be seen that Article X:3(a@) requires an examination of the real effect that a
measure might have on traders operating in the commercial world. This, of course, does not require a
showing of trade damage, as that is generally not a requirement with respect to violations of the
GATT 1994. But it can involve an examination of whether there is a possible impact on the
competitive Stuation due to aleged partiaity, unreasonableness or lack of uniformity in the
application of customs rules, regulations, decisions, etc.

(b) Uniformity

11.78 The European Communities has argued that it was improper for Argentina to introduce a
system which constructs a separate way of administering its export rules with respect to only one type
of product. To the extent that Argentina has tried to justify Resolution 2235 by referring to its
provision of export tax refunds for certain processed products derived from hides (and the need to
distinguish these from the hides themselves), the European Communities notes that there are many
products for which such tax refunds exist. However, only in this sector do representatives of the
domestic downstream industry have the ability to participate in the Customs processes.

11.79 Argentina has responded that the only reason that there are no systems in place with respect to
other products is that no other industries have requested such aright. Therefore, the potentia exists
elsewhere; it is merely that it has been exercised in this sector.

11.80 The first question in this regard is to define what the term "uniform™ means in Article X:3(a).
The dictionary provides the following definition:

Of one unchanging form, character, or kind; that is or stays the same in different
places or circumstances, or at different times>"

11.81 The term "uniform” appears in the GATT 1994 only with respect to administration of
Customs laws. Article VII:2(b) provides that when assessing Customs vauation on the basis of
"actual value' variations may exist based on quantities provided that such prices are uniformly related
to quantities in other transactions.

37> The New Shorter Oxford English Dictionary, Vol. |1, Oxford (1993), at p. 3488.
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11.82 Inaddition to the term appearing in paragraph 3(a) of Article X, it also appears in paragraph 2
of that Article requiring uniform practices for certain changes in applying Customs laws. Finadly,
Ad Article |, paragraph 4, provides for uniform practices in re-application of tariff classifications and
imposition of certain new classifications at the time of the provisiona applications of the GATT 1947.

11.83 It is obvious from these uses of the terms that it is meant that Customs laws should not vary,
that every exporter and importer should be able to expect treatment of the same kind, in the same
manner both over time and in different places and with respect to other persons. Uniform
administration requires that Members ensure that their laws are applied consistently and predictably
and is not limited, for instance, to ensuring equa treatment with respect to WTO Members. That
would be a substantive violation properly addressed under Article |I. This is a requirement of uniform
administration of Customs laws and procedures between individual shippers and even with respect to
the same person at different times and different places.

11.84 We are of the view that this provison should not be read as a broad anti-discrimination
provision. We do not think this provision should be interpreted to require all products be treated
identically. That would be reading far too much into this paragraph which focuses on the day to day
application of Customs laws, rules and regulations. There are many variations in products which
might require differential treatment and we do not think this provision should be read as a genera
invitation for a panel to make such distinctions.

11.85 Inour view, thereis no evidence that Argentina has applied Resolution 2235 in a non-uniform
manner with respect to hides. All hides exports are uniformly subject to the possibility of ADICMA
representatives being present. Indeed, the European Communities complaints are about Resolution
2235's application across the board. The difficulties of Argentina's administration of its Customs laws
pursuant to Resolution 2235 are adequately dealt with under the other provisions of Article X:3(a).

(c) Reasonableness

11.86 As a prdiminary matter, we note that Article X:3(a) provides that the administration of
Customs laws, regulations and rules must be uniform, impartial and reasonable. Normally, we would
address these three considerations in the order they appear in the treaty text. However, we note that in
this instance the three requirements are legally independent in that Customs laws regulations and rules
must satisfy each of the three standards. This gives us some freedom in the manner of discussing
them. In the present instance, the requirement of reasonableness, we believe, turns on the question of
information flows and whether it is reasonable to alow persons access to certain information which is
irrdlevant to the stated purpose of the legidation in question. In our view, the requirement of
impartiality in this instance turns on the question of who has access to such information by reason of
their presence in the Customs process. Although the requirements of reasonableness and impartiality
are distinct in nature, both relate to the question of information flows in this case. We will dedl first
with the requirement of reasonableness as that is most directly related to the question of access to
information. Our analysis of the requirement of impartiality flows logicaly from that.

11.87 The European Communities has argued that it is unreasonable for Argentina to apply its
Customs formalities in a manner such that Argentinean hide buyers are able to see and sign a
document containing details of the export deals of their customers, including business confidential
information. The European Communities further argues that the context of Article X:3 makes it clear
that this is unreasonable. The European Communities notes that the last sentence of Article X:1
stipulates that the obligations of that paragraph shall not require WTO Members to "disclose
confidential information which . .. would prgjudice the legitimate commercia interests of particular
enterprises, public or private” The European Communities asserts that no particular expertise is
required to distinguish between raw or salted hides on the one hand and more processed products on
the other. Furthermore, if speciaized expertise were necessary, Argentina should train its own
officias adequately rather than relying on the sporadic presence of ADICMA representatives. If it
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were necessary to have ADICMA representatives present to combat fraud, such presence should be
mandatory rather than permissive. Finally, the European Communities notes that irregularities in the
administration of the export tax regime or refund programs for processed products were not cited in
the original request by CICA (one of the ADICMA member groups) for permission to be present.

11.88 Argentina has responded that the last sentence of Article X:1 cannot be read as a prohibition
as the European Communities reads it. Rather, it is an exemption from the obligation to publish
otherwise contained in Article X:1.  Furthermore, the information to which the European
Communities refers is not business confidential information. It is the same information which is
available in the public domain through on-line services both from the Argentinean government and
private services. Argentina contests the document that the European Communities has produced
showing a signature, in that the document was that of a tanner, not a hide supplier, and therefore is of
no relevance to the European Communities clams. In response to a question from the Panel,
Argentina has stated that the name of an exporter of a particular shipment is no longer provided either
publicly or to the ADICMA representative. In contrast to the European Communities claims,
Argentina asserts that having ADICMA present is very much in the interest of fair and transparent
Customs processes. It helps combat tax fraud. To ensure proper enforcement, ADICMA
representatives must be present because their only recourse is to bring a complaint against the
government for any irregularities and presence is required in such instances.

11.89 The European Communities countered by stating that a procedure which alows the
representatives of an industry that has actively sought and in part obtained bans on exportation of its
raw material, bovine hides, into the heart of the export clearance process is inherently unreasonable
regardless of what information is provided on-line in Argentina

1190 In considering this requirement, we first turn to the stated objective for Resolution 2235
offered by Argentina. Argentina stated that it required assistance in the classification of bovine hides
when exported in order to ensure there were no mistakes or fraud regarding the proper payment of
export duties and awarding of export "refunds’. While a manifestly WTO-inconsistent measure
cannot be justified by assertions of good intentions, we consider it reasonable in this instance to
accept for purposes of analysis the proffered explanation in light of all the facts of the dispute.

1191 In our view, the analyss of this issue with respect to reasonableness then will turn on the
information that is supplied to ADICMA representatives and its direct relevance to the product
classfication question. We agree with the European Communities that it is unreasonable to alow
ADICMA representatives into the Customs clearance process in light of the access to information that
it affords. The explanation offered by Argentinafor this presence raises serious questions. We do not
see why ADICMA must have access to such information, which by its nature is confidentia®® and
which is made available to it as a participant in the Customs clearance process for the purposes of
proper classification®”’, in order to combat fraud and mistakes with respect to assessment of export
duties and awarding of export "refunds’. *®

378 |n this regard, we refer to Article 6.5 of the Agreement on Implementation of Article VI of the
General Agreement on Tariffs and Trade 1994 (the Antidumping Agreement), which provides that information
could be considered by its nature confidential:

... for example, because its disclosure would be of significant competitive advantage to a
competitor or because its disclosure would have a significantly adverse effect upon a person
supplying the information or upon a person from whom that person acquired the information.

377 We note that we are dealing here with the question of administration of Customs laws rather than
effecting an export restriction pursuant to a measure. We recall that under Article X1, we stated that if certain
information were in the public domain, even arguably improperly, it could not be as a result of the measure in
question that such an alleged export restriction was being implemented by reason of such information. Here the
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11.92 To provide some specific examples, ADICMA representatives should not be able to see the
pricing information of the suppliers to ADICMA's members. This is information which ADICMA
members could use to their commercial advantage in negotiations with the frigorificos We should
note in this regard that Argentina bases its export duties on prices of hides quoted in the United States.
Thus, even if we were to consider it reasonable for the tanners to be involved in the export clearance
process, there would be no reason whatever for them to see the prices as these would be irrdlevant to
the assessment of export duties. We aso see no heed for them to be made aware of the destination or
quantities involved as these data are irrelevant to the tasks ADICMA representatives are involved in.

1193 We think it is particularly important for the reasonable administration of Argentinas export
laws that the tanners not be provided the name of exporters. Argentina claims that this is no longer
possible. However, as it was part of the European Communities claims and was unarguably possible
as recently as May of 1999 that such written information was supplied to ADICMA, we consider it
necessary to specifically find that it is unreasonable for such information to be provided to ADICMA
or its members. However, this question goes beyond just supply of the name in writing. Argentina
has stressed in its arguments under all three conditions of Article X:3(a) that the process is baanced
because the exporters may be present during the Customs process. However, it necessarily follows
that exercising this right would revea the identity of the exporter. While it could be argued that the
exporter could send a representative or agent and may thereby conceal his identity, imposing such a
burden with respect to an exporter's own products would be unreasonable.

1194 Therefore, we must conclude that a process aimed at assuring the proper classification of
products, but which inherently contains the possibility of revealing confidential business information,
is an unreasonable manner of administering the laws, regulations and rules identified in Article X:1
and therefore is inconsistent with Article X:3(a).

(d) Impartiaity

11.95 The European Communities has argued that the presence of ADICMA representatives makes
the application of Argentinean laws in an impartial manner impossible. That is, there is an inherent
conflict of interest in having such persons present that cannot be solved by merely having further
safeguards in place. The European Communities contention is that there is no legitimate purpose for
private persons from the domestic downstream industry to be involved in the customs clearance
process, so their mere presence must render the process partial to them over Argentinean exporters of
hides. Implicitly, the European Communities argues that, even if there is not an actua conflict of
interest in their presence, thereis at least a potentia conflict of interest in that it puts ADICMA and
its members into a position where they could abuse their presence or any information obtained
thereby. Given this potential conflict of interest inherent in the measure, it cannot be considered an
impartial application of the general Customs laws.

11.96 The European Communities notes that the tanning industry has campaigned for many years
for export restrictions on their raw materids, i.e., hides. In fact, they have been successful in these
endeavours. In light of these positions, it must be considered a partia administration of Customs laws
to let them participate in the export clearance process.

issueis different because we are directly addressing what information is actually made available pursuant to this
measure. The fact that such information might be made available elsewhere by the government is not relevant
to the question of information potentially released by this measure.

378 We note that we make no explicit ruling on whether Argentina is correct in saying that it needs
expert advicein classification. In thisregard, we do not think that the mere presence of ADICMA, or any other
private persons, is in and of itself unreasonable. (See the discussion in the next Section regarding
"impartiality”). We further note, however, that it remains unclear to us why the tanners are the only industry
that has the right to send representatives to participate in the Customs clearance of their suppliers exports and
for which the Argentinean government requires such expertise.
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11.97 Argentina responds that there is no partiality involved in this situation because the hides
exporters also have the right to have a representative present. Thus, there is a balance of interests
which is the essence of impartiality. ADICMA representatives are not there to stop shipments and
have no authority to do so. Thisis amatter of transparency and efficiency in customs administration,

not partiaity.

1198 The only private parties that have a contractual lega interest in the product and transaction
are the exporter (and his agent) and the foreign buyer. The government also has a relevant legal
interest in the transaction based on the sovereign right to regulate and tax exports. In contrast with
this, the ADICMA representatives have, outside of the measure in question itself, no legal relationship
with either the products or the sales contract. ADICMA, in fact, represents an adverse commercial
interest in that the exports are not in its members interests as such exports potentialy drive up the
costs of hides. Furthermore, ADICMA members are competitors of the foreign buyers of the hides.*”

11.99 Much as we are concerned in general about the presence of private parties with conflicting
commercia interests in the Customs process, in our view the requirement of impartiad administration
in this dispute is not a matter of mere presence of ADICMA representatives in such processes. It al
depends on what that person is permitted to do.**° In our view, the answer to this question is related
directly to the question of access to information as part of the product classification process as
discussed in the previous Section. Our concern here is focussed on the need for safeguards to prevent
the inappropriate flow of one private person's confidential information to another as a result of the
administration of the Customs laws, in this case the implementing Resolution 2235.

11.100 Whenever a party with a contrary commercial interest, but no relevant legal interest®™, is
alowed to participate in an export transaction such as this, there is an inherent danger that the
Customs laws, regulations and rules will be applied in a partial manner so as to permit persons with
adverse commercial interests to obtain confidentia information to which they have no right.

11.101 While this situation could be remedied by adequate safeguards, we do not consider that such
safeguards presently are in place. Therefore, Resolution 2235 cannot be considered an impartial
administration of the Customs laws, regulations and rules described in Article X:1 and, thus, is
inconsistent with Article X:3(a) of the GATT 1994.

C. CLAIMS UNDER ARTICLE I11:2, FIRST SENTENCE, OF THE GATT 1994

1. Factual aspects

11.102 The European Communities complaint is in respect of certain mechanisms maintained by
Argentinafor the collection of its value-added tax (hereafter the "IVA™) and income tax (hereafter the

"IG"). The European Communities considers that certain features of these mechanisms are
inconsistent with Argentina's obligations under the GATT 1994.

379 |n this regard, we take note of Article 2:14 of the Agreement on Preshipment Inspection. This
agreement deals specifically with the role of private persons in certain Customs transactions and specifically
recognizes the problem of conflicts of interest.

380 |n thisregard, we recall that we are not dealing under this Article with export restraints. We already
decided in the previous Section that the allegations of such restraints within the meaning of Article XI imposed
through RG 2235 remain unproved. Thus, any chilling effect with respect to the exports themselves has not
been established.

381 Again, we note that thereis, arguably, a"legal interest” created by RG 2235 itself. However, that is
the measure in question and should not be seen to self-generate a legal relationship that would not otherwise
exist.
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11.103 A brief description is provided below of the IVA and IG as well as of some of the relevant
mechanisms for their collection.*** Additional factual aspects are introduced as necessary in Sections
X1.C.2-6 of this report.

€)) Value-added tax (IVA)
(i) The IVA

11.104 ThelVA (Impuesto al Valor Agregado) is a generd value-added tax. Its principa legal basis
isthe Law on the IVA®®,

11.105 The types of transactions subject to the IVA include, inter alia, the sale of goods insde
Argentinds territory and the definitive importation of goods into its territory. With respect to imports,
the IVA is collected together with any applicable import duties. With respect to internal saes, sellers
must charge the IVA to the purchasers and then pay the amounts so collected to the tax administration
on a monthly basis, after deducting therefrom any IVA paid on their own purchases and imports
during the same period.

11106 The IVA is applied to both imports and interna sdes a a genera rate of 21 percent
ad valorem®**

11.107 Taxable persons whose annual sales do not exceed a certain amount may choose not to
register themselves with the tax authorities®* Non-registered taxable persons are not directly liable
to pay the IVA in respect of their internal sales. Thus, no IVA is charged on sales by non-registered
taxable persons to other non-registered taxable persons. However, where registered taxable persons
make sales to non-registered ones, the former are directly liable for the tax payable by the latter on
their subsequent re-sales. Accordingly, registered taxable persons must collect not only the IVA due
on their sales to non-registered taxable persons, but aso an additional amount which is assumed to
represent the IVA due on the subsequent re-sales by non-registered taxable persons. That additional
amount is calculated by applying the relevant IVA rate to 50 percent of the net sales price of the
goods in question.*® Where the applicable IVA rate is 21 percent, the additional amount is therefore
equivalent to 10.5 percent of the net sales price.

(i)  Pre-payment of the IVA

11.108 The Directorate-General of Taxes (Direccion General Impositiva) has issued, inter alia,
Genera Resolutions (DGI) No. 3431/91°%" and No. 3337/91%%, which provide, respectively, for the
collection at source of the IVA on the importation of goods and on certain interna sales of goods.

Pre-payment of the IVA on imports

11109 RG 3431 provides that when goods are definitively imported into Argentinean territory, the
Directorate-General of Customs (Direccion General de Aduanas) must collect from importers not
only the IVA due on the import transaction itself, but also an additiona amount. Where the importer
is aregistered taxable person, that additional amount collected represents a pre-payment of part of the

382 See also paras. 6.1 et seq. of this report.

383 |aw No. 23349/97 (Exhibit EC 11.1), as last amended by Law No. 25239/99 (Exhibit EC 11.3)
(hereafter the "IVA Law").

384 | ower rates apply to transactions involving certain specified products, including live bovine
animals, offal of bovines aswell asfresh fruit and vegetables.

355 See Article 29 of the IVA Law.

3% See Articles 4, 30 and 38 of the IVA Law.

387 Exhibit EC 11.5 (hereafter "RG 3431").

388 Exhibit EC 11.6 (hereafter "RG 3337").
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IVA liability which arises once the imported goods are re-sold in Argentina.  The pre-payment made
can be credited at the time of settlement of the definitive IVA liability.*®® Where the importer is a
non-registered taxable person, the additional amount to be paid is assumed to represent a pre-payment
of the full IVA which is payable on the re-sde of the imported goods. That pre-payment cannot be
credited because, as already mentioned, non-registered taxable persons are not directly liable to pay
the IVA in respect of their interna sales.

11.110 The pre-payments on imports are collected at the following general ad valoremrates™:
- imports by registered taxable persons: 10 percent
- imports by non-registered taxable persons: 12.7 percent

11.111 Asagenerd rule, al import transactions are subject to pre-payment of the IVA in accordance
with RG 3431. No pre-payment is collected, however, on certain import transactions, including the

following®*:

re-importation of goods exempt from import duties™?;

imports of goods intended for the private use or consumption of the
importer*%;

imports of so-called bienes de uso, i.e. goods intended for use in the economic
activity of the importer, except imports by non-registered taxpayers,; and

- imports of live bovines, under certain conditions.
Pre-payment of the IVA on internal sales

11.112 RG 3337 provides that when certain categories of persons sell goods in Argentina to a
registered taxable person, they must collect from their purchasers the IVA due on the particular sales
transactions as well as an additional amount.*** That additional amount collected on internal sales
represents a pre-payment of part of the IVA liability which arises once the goods are re-sold in
Argenti rle;;% The pre-payment made can be credited at the time of settlement of the definitive IVA
liability.

11.113 The persons required to collect the pre-payment on internal sales, the so-called collection
agents (agentes de percepcion), are appointed by the tax administration on the basis of its fisca
interests. Those persons include, e.g., large companies of the private sector.

389 see Article 4 of RG 3431.

390 see Article 3 of RG3431. Lower rates apply to import transactions involving certain specified
products, including live bovine animals, offal of bovines as well as fresh fruit and vegetables. The European
Communities does not challenge those rates.

391 see Article 2 of RG 3431.

392 See also Article 26 of the IVA Law.

393 See also Article 8 @) of the IVA Law.

394 See Article 1 of RG 3337.

3% See Article 9 of RG 3337.

3% |bid.
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11.114 The pre-payments on interna sales are collected at the following ad valoremrate:
- sales to registered taxable persons™®’: 5 percent

11.115 By way of exception, no pre-payments are collected on the following internal sales by agentes
de percepcion:

- sales to other agentes de per cepcion®®;

- sales to financial entities subject to Law No. 21526 (such as commercia
399.

banks, investment banks, mortgage banks and savings banks)**";
- sales to non-registered taxable persons; and

- sales which giveriseto a pre-payment of the IVA of less than Pesos 21.30
per transaction®.

(b) Incometax (1G)
0] ThelG

11.116 The IG (Impuesto a las Ganancias) is a tax on income, which applies to both natural and
juridical persons. Its principa legal basisis the Law on the IG'™.

11.117 The IG is levied on @l sources of income™®, including the profits derived from the sale of
domestic and imported goods.*®® The IG must be paid to the tax administration on an annual basis.

11.118 The profits derived from the exercise of an economic activity by ajuridical person are taxed
a arate of 35 percent® With respect to natural persons, the rate increases in proportion to the
amount of taxable income.*®  In both cases, the rate applicable is the same irrespective of whether the
profits are obtained from the sale of domestic or imported goods.

(i) Pre-payment of the IG

11.119 The Directorate-Genera of Taxes (Direccion General Impositiva) has issued, inter alia,
General Resolutions (DGI) No. 3543/92*°° and No. 2784/88%°", which provide, respectively, for the
collection at source of the IG on the importation of goods and the withholding at source of the IG on
certain internal sales of goods.

397 See Article 2 of RG 3337.

398 see Article 3 b) of RG 3337.

399 see Article 3 ¢) of RG 3337.

400 gee Article 5 of RG 3337.

401 As codified by Decree No. 649/97 (Exhibit EC 11.2) and last amended by Law No. 25239/99
(Exhibit EC 11.3) (hereafter the "IG Law").

402 gee Articles 1 and 2 of the IG Law.

403 See Articles 2; 49; 52 a) b) c) d) and e); 58; and 65 of the |G Law.

404 See Article 69 of the |G Law.

405 gee Article 90 of the |G Law.

408 Exhibit EC 11.8 (hereafter "RG 3543").

07 Exhibit EC 11.10 (hereafter "RG 2784").
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Pre-payment of the IG on imports

11.120 RG 3543 provides that when goods are definitively imported into Argentinean territory the
National Customs Administration (Administracion Nacional de Aduanas) must collect from importers
a certain amount on account of the IG. The amount collected represents a pre-payment of part of
importers definitive 1G liability for the same tax period. The pre-payments made can be credited at
the time of settlement of the definitive 1G liability. *®

11.121 The pre-payments on imports are collected at the following ad valoremrates:
- imports in general*®’: 3 percent
- imports for the importers own use or consumption**®: 11 percent

11.122 Asagenerd rule, al import transactions are subject to pre-payment of the IG in accordance
with RG 3543. No pre-payment is collected, however, on certain import transactions, including the
following:

- re-importation of goods exempt from import duties™; and
- importation of bienes de uso™?.
Pre-payment of the IG on internal sales

11.123 RG 2784 provides that certain persons must withhold and pay to the tax administration a
certain amount on account of the IG when making payments for certain categories of goods sold to
them by taxable persons. The amount withheld represents a pre-payment of part of the sdlers

definitive |G liability for the same tax period. The pre-payments made can be credited at the time of

settlement of the definitive IG liability.

11.124 The persons required to withhold the IG on internal sales, the so-called withholding agents
(agentes de retencion), are appointed by the tax administration on the basis of its fiscal interedts.
Those persons include, e.g., most forms of juridical persons*® Natural persons are required to
withhold the IG only where they make payments to taxable persons as a result of the exercise of an
economic activity.**

11.125 The transactions subject to withholding include the internal sale of the following categories of
goods***:

- merchandise for resde, raw materials and other materials**®;
- processed goods™’;

- goods undergoing processing**;

408 See Article 8 of RG 3543; Argentina's reply to Panel Question 55.
409 gea Article 4 of RG 3543.

410 See jbid.

11 see Article 2 of RG 3543,

412 seejbid.

413 see Article 3 of RG 2784.

414 see Article 3 f) of RG 2784.

1% see Article 1 of RG 2784.

16 see Article 52 a) of the IG Law.

“17 see Article 52 b) of the IG Law.
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- livestock*®:

- grains, oilseeds, fruit and other products of the earth, excluding forestry
products*®;

- depreciable movable property**; and
- other goods faling within Article 65 of the IG Law;.
11.126 The pre-payments on internal sales are withheld at the following ad valorem rates'**:
- sales by registered taxable persons: 2 percent
- sales by non-registered taxable persons: 4 percent
11.127 By way of exception, no pre-payments are withheld on the following internal sales:
- sales which give rise to monthly payments of Pesos 11,242.7 or less';
- saleswhich giveriseto a pre-payment of the IG of less than Pesos 3.75'**.
2. Overview of the parties arguments and analytical approach followed*
11.128 Article 111:2, first sentence, of the GATT 1994 provides as follows:

2. The products of the territory of any contracting party imported into the
territory of any other contracting party shall not be subject, directly or indirectly, to
internal taxes or other interna charges of any kind in excess of those applied, directly
or indirectly, to like domestic products.

11.129 The European Communities claims that RG 3431 and RG 3543, which provide for the
pre-payment of part of the IVA and IG upon importation of goods, are inconsistent with Article 111:2,
first sentence. According to the European Communities, the pre-payments on imports required by
RG 3431 and RG 3543 exceed the pre-payments to be made on internal sales of goods, with the
consequence that importers bear a heavier financia cost than buyers of like domestic goods. The
European Communities notes that its complaint is concerned with that additiona financial cost
imposed on importers and is not meant to question Argentinas right to require the pre-payment of
taxes.

11.130 Argentinarejects the European Communities claims. Argentina recalls that the IVA Law and
IG Law treat imported and domestic products alike. The measures challenged by the European
Communities do not, according to Argenting, creste additional taxes, but rather provide for the
pre-payment of the IVA and I1G. Argentina submits that RG 3431 and RG 3543 are tax administration

418 see Article 52 ¢) of the IG Law.

419 see Article 52 d) of the IG Law.

420 see Article 52 €) of the |G Law.

21 see Article 58 of the IG Law.

22 See Article 14.3 of RG 2784.

23 See Article 15.3 of RG 2784.

24 See Article 16 of RG 2784.

425 1t should be noted that notwithstanding the fact that the present case is entitled Argentina —
Measures Affecting the Export of Bovine Hides and the Import of Finished Leather, the European Communities
claims under Article 111:2, first sentence, are not limited to finished leather, but rather extend to imported
productsin general. Seethe European Communities' request for the establishment of a panel (WT/DS155/2).
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and collection measures and that, as such, they fall outside the scope of Article I11:2. Argentina notes,
moreover, that the pre-payments made pursuant to RG 3431 and RG 3543 can be credited at the time
of settlement of the definitive tax liability arisng from the IVA Law and IG Law. Argentina
considers that imported products are thus in any event not subject to interna taxes in excess of those
applied to like domestic products.

11.131 We condder that, for a measure to infringe Article I11:2, first sentence, an affirmative
conclusion must be reached in respect of each of the following three requirements:

0] the measure must qualify as an internal tax or other charge of any kind
applied, directly or indirectly, to imported and domestic products;

(i) the taxed imported and domestic products must be like; and

(i) imported products must be subject, directly or indirectly, to internal taxes or
charges in excess of those applied, directly or indirectly, to like domestic
products.

11.132 Our examination of the European Communities claims under Article I11:2, first sentence,
addresses these requirements in turn.  Prior to beginning that task, however, we need to consider
Argentinas contention that, for a complaining party to establish a case under Article I11:2, first
sentence, it must demonstrate, as a hecessary requirement, the presence of a protective application of
the contested measure.

11.133 Argentina acknowledges that the Appellate Body, in its report on Japan — Alcoholic
Beverages |1, found that, for purposes of a clam under Article I11:2, first sentence, a complaining
party does not need to establish, as a separate requirement, that the challenged measure is applied so
as to afford protection to domestic production. However, according to Argentinas reading of that
report, the Appellate Body did not imply that there is no need to show the presence of a protective
application. Rather, what the Appellate Body report says, in Argentinds view, is that the existence of
a protective application must be determined together with the other specific requirements contained in
Article 111:2, first sentence, rather than separately. Argentina considers that this must be so
considering that the Appellate Body stated that the first paragraph of Article 111 informs the second

paragraph.

11.134 The European Communities disagrees with Argentinas interpretation of the Appellate Body
report on Japan — Alcoholic Beverages|l. Initsview, it is clear from the report that there is no need
for a complaining party to prove, as a separate requirement, the presence of a protective application of
the challenged measure. Nor is there a need, according to the European Communities, to show the
presence of a protective application for purposes of a "like products' determination or a determination
of whether imported products are taxed in excess of like domestic products.

11.135 Initsreport on Japan — Alcoholic Beverages 1, the Appdlate Body addressed the omission of

a specific reference in Article 111:2, first sentence, to Article 111:1%%® in the following terms:
426 Article 111:1 provides asfollows:
1 The contracting parties recognize that internal taxes and other internal charges, and

laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations requiring
the mixture, processing or use of products in specified amounts or proportions, should not be
applied to imported or domestic products so as to afford protection to domestic production.
(note omitted)
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This omission must have some meaning. We believe the meaning is smply that the
presence of a protective application need not be established separately from the
specific requirements that are included in the first sentence in order to show that a
tax measure is inconsistent with the general principle set out in the first sentence
However, this does not mean that the general principle of Article 111:1 does not apply
to this sentence. To the contrary, we believe the first sentence of Article 111:2 is in
effect, an application of this general principle.*?’

11.136 Argentina attaches great importance to the highlighted portion in the above statement. It
appears to us that Argentina essentially argues that since, according to the Appellate Body, the general
principle of Article 111:1 applies to Article 111:2, first sentence, and since the presence of a protective
application need not be established separately from the specific requirements included in Article 111:2,
first sentence, this must mean that the presence of a protective application must be established
together with the specific requirements of Article I11:2, first sentence.

11.137 We are unable to agree with Argentina's interpretation of the Appellate Body's statement. As
we understand it, the presence of a protective application need be established neither separately nor
together with the specific requirements contained in Article 111:2, first sentence. The quoted passage
from the Appellate Body report in Japan — Alcoholic Beverages Il makes clear that Article 111:2, first
sentence, is, in effect, an application of the genera principle stated in Article 111:1.  Accordingly,
whenever imported products from one Member's territory are subject to taxes in excess of those
applied to like domestic products in the territory of another Member, this is deemed to "afford
protection to domestic production” within the meaning of Article 111:1. It follows that, in applying
Article 111:2, first sentence, recourse to the genera principle of Article 111:1 is neither necessary nor
appropriate**®  The only requirements that need to be demonstrated by the complaining party are
those contained in Article 111:2, first sentence, itself.**

11.138 In light of the foregoing, we conclude that there is no requirement to establish, separately or
otherwise, the presence of a protective application in order to show an infringement of Article I11:2,
firgt sentence.

427 A ppellate Body Report, supra, at pp. 18 and 19 (emphasis added).
428 \We find further support for our view in the following statement made by the Appellate Body in its
report on European Communities — Bananas, supra, at para. 216:

Article I11:4 doesnot specifically refer to Article I11:1. Therefore, a determination of whether
there has been aviolation of Article I11:4 does not require a separate consideration of whether
ameasure "afford[s] protection to domestic production”.

While this statement relates to Article 111:4 of the GATT, which is not at issue in the present case, it
nevertheless provides useful clarification for purposes of analysing Argentinas argument in respect of
Article 111:2, first sentence. It clearly emerges from this statement that not only is there no requirement
separately to establish the presence of a protective application, but that there is not even a requirement
separately to consider whether there is a protective application.

429 \We note Argentina's contention that the GATT 1947 panel reports on Japan — Customs Duties,
Taxes and Labelling Practices on Imported Wines and Alcoholic Beverages (hereafter "Japan — Alcoholic
Beverages |"), adopted on 10 November 1987, BISD 34S/83; United States — Section 337 of the Tariff Act of
1930 (hereafter " United States — Section 337"), adopted on 7 November 1989, BISD 36S/345, and United States
— Measures Affecting Alcoholic and Malt Beverages (hereafter "United States — Malt Beverages'), adopted on
19 June 1992, BISD 39S/206, lend support to its view that the presence of a protective application must be
established for purposes of a claim under Article 111:2, first sentence. See paras. 8.228 et seg. of this report.
Since all of the aforementioned reports pre-date the Appellate Body reports on Japan — Alcoholic Beverages Il
and European Communities — Bananas and since those Appellate Body reports directly address the issue before
us, we see no need to further consider the GATT 1947 reports in this regard.
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3. Applicability of Article 111:2

11.139 As indicated, we commence our anaysis of the European Communities claims with an
inquiry into whether the contested measures, i.e. RG 3431 and RG 3543, fall within the ambit of
Article 111:2. For Article 111:2 to apply to those measures, they must, in our view, (i) constitute taxes
or other charges of any kind, (ii) congtitute internal measures and (iii) apply, directly or indirectly, to
imported and domestic products. We examine each of these requirements below.

(a@ Tax measures

11.140 Neither party disputes that the IVA and the IG are taxes. It is dso common ground that
RG 3431 and RG 3543 are mechanisms for the collection of those taxes. The parties disagree,
however, on whether the mechanisms used by Argentina for collecting those taxes are subject to the
disciplines of Article 111:2.

11.141 The European Communities considers that the mechanisms for the pre-payment of the IVA
and 1G fal within the scope of Article 111:2. It consistently refers to these mechanisms as "taxes' or
"tax measures’. The European Communities notes that the wording of Article 111:2, in particular the
terms "directly or indirectly" and "internal taxes or charges of any kind", clearly indicates that it was
the drafters intention to capture all possible forms of tax discrimination. According to the European
Communities, it is not appropriate, therefore, to draw a digtinction between "substantive' tax
measures, such as the IVA and |G, and "measures of tax administration”, such as the measures at
issue in the present case. Otherwise it would be extremely easy for Members to circumvent the
prohibition contained in Article 111:2, thereby defeating its object and purpose.

11.142 Argentina considers that the contested collection mechanisms are not covered by Article 111:2.
According to Argentina, those mechanisms can hardly be considered to be akin to the concept of
"internal taxes' or "other charges of any kind". Argentina argues that RG 3431 and RG 3543 are not
taxes in themselves. They constitute tax administration and collection measures which do not alter
the definitive tax liability arising from the relevant tax law, i.e. the IVA Law or IG Law. Argentina
contends that tax collection methods are not covered by WTO disciplines. Argentina therefore is of
the view that Members enjoy a margin of discretion with respect to measures designed to achieve
efficient tax administration.

11.143 We consider that RG 3431 and RG 3543 are properly viewed not as taxes in their own right,
but as mechanisms for the collection of the IVA and IG. What is special, however, about RG 3431
and RG 3543 as mechanisms for the collection of the IVA and IG is that they provide for the
imposition of charges. We recdl that Article I11:2 covers "charges of any kind" (emphasis added).
The term "charge" denotes, inter alia, a "pecuniary burden" and a "liability to pay money laid on a
person..."*°. There can be no doubt, in our view, that both RG 3431 and RG 3543 impose a
pecuniary burden and create a liability to pay money.*** Moreover, the charges provided for in
RG 3431 and RG 3543 represent advance payments of the IVA and IG. RG 3431 and RG 343 in
effect impose on importers part of their definitive IVA and |G liability.*** It is clear to us, therefore,
that the charges in question qualify as tax measures. As such, they fal to be assessed under
Article 111:2.

430 The New Shorter Oxford English Dictionary, Vol. I, Oxford (1993), p. 374.

431 seeeg. Articles 1, 3 in fine, and 5 of RG 3431 and Articles 1 and 5 of RG3543. Whileit is true
that payments made pursuant to RG 3431 and RG 3543 may be credited against the definitive liability arising
from the IVA Law and IG Law, this does not detract from the fact that those collection mechanisms create a
financial liability. Argentina has acknowledged thisin stating that RG3543 "... establishes ... the obligation to
effect an | G payment on account”. See Argentina's Second Oral Statement, p. 7.

432 We recognize that Argentina has stated that this is a presumed liability in that at the time
pre-payments of the IVA and |G are made in accordance with RG 3431 and RG 3543, the definitive liability
under the IVA Law and |G Law has not yet been determined. Thisfact does not alter our analysis.
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11.144 With regard to Argentinas argument that RG 3431 and RG 3543 are measures designed to
achieve efficient tax administration and collection and as such do not fall under Article 111:2, it should
be noted that Argentina has provided no support for this argument, except to say that it is up to
Members to decide how best to achieve efficient tax administration. We agree that Members are free,
within the outer bounds defined by such provisions as Article 111:2, to administer and collect internal
taxes as they seefit.**®* However, if, as here, such "tax administration" measures take the form of an
internal char?e and are applied to products, those measures must, in our view, be in conformity with
Artide 111:2.%* Thereis nothing in the provisions of Article 111:2 to suggest a different conclusion. If
it were accepted that "tax administration” measures are categorically excluded from the ambit of
Article I11:2, this would create a potentia for abuse and circumvention of the obligations contained in
Article I11:2. 1t must be stated, moreover, that the applicability of Article 111:2 is not conditional upon
the policy purpose of a tax measure.*®® On that basis, we cannot agree with Argentina that charges
intended to promote efficient tax administration or collection a priori fal outside the scope of
Article 111:2.

(b) Internal measures

11.145 We turn first to the pre-payment of the IVA established by RG 3431. Neither party to these
proceedings has disputed that RG 3431 is an internal measure within the meaning of Article 111:2, first
sentence. We see no reason to take a different view. RG 3431 applies to definitive import
transactions, but only if the products imported are subsequently re-sold in the internal Argentinean
market.**® In other words, RG 3431 provides for the pre-payment of the IVA chargeable to an
internal transaction.”*” It should also be pointed out that the fact that RG 3431 is collected a the time
and point of importation**® does not preclude it from qualifying as an internal tax measure®® We aso
agree with the parties that RG 3337 may be regarded as the domestic equivalent of RG 3431.%%

RG 3337 applies to sales transactions involving domestic and (internally re-sold) imported goods.***

11.146 As concerns, next, the pre-payment of the |G established by RG 3543, the European
Communities considers that RG 3543 is an internal tax measure subject to Article [11:2.  The
European Communities argues, however, that there is no collection mechanism equivalent to RG 3543
which governs internal sales transactions. More specifically, the European Communities contests that

433 \We recall, however, that other provisions of the GATT 1994, such as Article X:3(a), may constrain
Members' freedom of action in this regard.

434 Members of course retain the right to invoke exceptions, such as those set forth in Article XX of the
GATT 1994.

3% See the Panel Reports on United States — Taxes on Petroleum and Certain Imported Substances,
adopted on 17 June 1987, BISD 34S/160, at para. 5.2.4, EEC — Regulation on Imports of Parts and
Components, adopted on 16 May 1990, BISD 375/132, at para. 5.6.

436 |mport transactions intended for private use or consumption by the importer are specifically
excluded from the scope of application of RG 3431. See Article 2.1 of RG 3431. Seealso Article 5 thereof.

437 This becomes clear also from Article 3in fine of RG 3431.

%38 See Article 1 of RG 3431,

3% The Note Ad Article 111 provides that:

Any internal tax or other internal charge ... which applies to an imported product and to the
like domestic product and is collected or enforced in the case of the imported product at the
time or point of importation, is nevertheless to be regarded as an internal tax or other internal
charge ... and isaccordingly subject to the provisions of Article I1I.

440 Argentina notes that one of the recitals of RG 3431 specifically states that '[t]he regime to be
implemented aims to accord the aforementioned marketing transactions equal treatment with those covered by
the regime of collection established under General RG 3337 (domestic market)". See para. 8.325 of this report
and accompanying footnote.

441 See Articles 1 and 4 of RG 3337, which latter incorporates by reference Article 5 of the IVA;
Argentina’sreply to Panel Question 44.



WT/DS155/R
Page 140

the withholding mechanism established by RG 2784 can be viewed as such. The European
Communities notes that the pre-payments made by importers pursuant to RG 3543 are assessed on top
of the sales price invoiced by the foreign sellers and thus have the effect of increasing the price of
goods for importers. In contrast, under the withholding mechanism set forth in RG 2784, the
pre-payments to be made by the sdller are deducted from the price charged by the seller and hence do
not increase the price of goods for purchasers.

11.147 Argentina contests that RG 3543 fals within the scope of Article 111:2, but neverthdess is of
the view that RG 2784 is the interna analogue of RG 3543.

11.148 It should be noted that RG 3543 applies only to sales transactions involving the definitive
importation of goods and that it is assessed at the time and point of importation.**? Again, this does
not, per se, remove RG 3543 from the scope of Article 111:2, first sentence.**® The parties disagree,
however, on whether RG 2784 is the domestic equivaent of RG 3543. We note that RG 2784 applies
to both domestic and (internally re-sold) imported products.*** It does not apply to the definitive
importation of goods.**> The different scopes of application of RG 3543 and RG 2784 are consistent,
in our view, with Argentinas contention that RG 2784 is the domestic analogue of RG 3543.

11.149 Another difference between RG 3543 and RG 2784 is that RG 3543 envisages a collection
regime and defines the purchaser as the taxable person, whereas RG 2784 establishes a withholding
regime and defines the seller as the taxable person. Regarding these differences, we note as relevant
the following statement by the GATT 1947 panel in Japan — Alcoholic Beverages|:

... Article 111:2 does not prescribe the use of any specific method or system of
taxation. ... [T]here could be objective reasons proper to the tax in question which
could justify or necessitate differences in the system of taxation for imported and for
domestic products.**

11.150 Applying the same reasoning to the present case, it is clear that the fact that RG 3543 creates
a collection regime and not a withholding regime does not establish, in itself, that RG 2784 is not
equivalent to RG 3543. The use of a different method of taxation may be justified by objective
reasons. In thisregard, it seemslogical to usto collect pre-payments of an income tax from the sellers
of aproduct, asindeed RG 2784 envisages. As we understand it, RG 3543 does not do so, inter alia,
because foreign sellers are not normally subject to income taxation in Argentina**’ In those
circumstances, Argentina apparently saw fit to adjust for the adverse competitive effect of RG 2784
on domestic products by collecting pre-payments from importers in accordance with RG 3543.

11.151 The European Communities alleges that there is yet another difference between RG 3543 and
RG 2784, namely that the collection regime established by RG 3543 has the effect of raising the price
of a good for the purchaser, whereas the withholding regime established by RG 2784 does not
produce such an effect. In making this assertion, the European Communities assumes that domestic
sdllers are unable partialy or wholly to shift forward to their domestic purchasers the tax burden
resulting from RG 2784. Conversely, the European Communities assumes that foreign sellers are able
to prevent importers from shifting backward part or al of the tax burden imposed by RG 3543. We
find these assumptions inconsistent. Absent evidence to the contrary, we do not see why, as a general
matter, foreign sellers should be able to avoid bearing part or al of the tax burden but domestic sellers

42 See Articles 1, 2, 3and 5 of RG 3543

%3 See the Note Ad Article 111

444 Argentina's reply to Panel Question 54.

4> see Article 1 f) of RG 2784.

446 panel Report on Japan — Alcoholic Beverages |, supra, at para. 5.9.

47 Argentina's reply to Panel Question 53; see also para. 8.114 of this report.
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should not or why domestic purchasers should be able to avoid bearing part or al of the tax burden
but importers should not.**®

11.152 We find it more plausble and consistent to proceed on the assumption that, if the tax
burdens™*® imposed by RG 3543 and RG 2784 are the same, then the price effects of RG 3543 and
RG 2784 should be the same. Thus, depending on the market situation, RG 3543 and RG 2784 should
either cause the prices of like imported and domestic products to rise to the full extent of the tax
burden imposed, to some extent or not at al, if the tax burden is fully absorbed by foreign and
domestic sellers.

11.153 It is apparent from the foregoing considerations that the differences between RG 3543 and
RG 2784 b not preclude those mechanisms from being compared for purposes of an analysis under
Article 111:2. To the contrary, in our assessment, the transactions caught by RG 3543 may properly be
seen as the cross-border equivaent of the transactions subject to RG 2784. Whether a cross-border
transaction involves a foreign producer and an importer or a foreign trader and an importer, an
analogous interna transaction would or could be governed by RG 2784.*° We further regard as
relevant the fact that RG 3543 specifically refersto RG 2784 and declares its provisions applicable as

asubsidiary matter.***

11.154 For these reasons, we find that RG 3543 establishes a mechanism for the collection of the IG
at the border which is equivaent in nature to the IG withholding mechanism established by RG 2784.
In accordance with the Note Ad Article 111, we therefore conclude that RG 3543 is an internal measure
within the meaning of Article 111:2.

(c) Measures applied to products

11.155 Neither party has expressed the view, as far as the pre-payment of the IVA is concerned, that
RG 3431 does not apply to goods. In our view, there can be no doubt in this respect.**?

11.156 Regarding the pre-payment of the |G, the European Communities considers that RG 3543
establishes a tax on products and not on income. The European Communities notes that those
payments must be made whether or not the underlying import transactions generate any profit and that
the amount to be paid is computed on the basis of the customs value of the imported goods rather than
the profit margin obtained with the import transactions. While the European Communities
acknowledges that the IG itsdlf is not a tax on products but on income, the mere fact that the
pre-payments of the IG may be credited against the definitive IG liability does not, in the European
Communities view, convert RG 3543 into an income tax outside the scope of Article I11:2.

11.157 Argentina submits that the IG is not a tax on products and is therefore not subject to the
provisions of Article 111:2. According to Argentina, if the IG is not covered by Article 111:2, then
neither is a mechanism providing for its pre-payment such as RG 3543. Argentina further argues that
the pre-payment of the |G provided for in RG 3543 is in no way related to products as such but to the
presumed tax-bearing ability of a taxable person or the presumed income accruing to a taxable person

448 \We note that the European Communities has not presented any evidence which would establish that
the supply elasticity of foreign sellersis significantly greater than that of domestic sellers and/or that the demand
elasticity of importersis significantly smaller than that of domestic purchasers.

449 1 using the term "tax burden” here and hereafter, we are mindful that RG 3543 and RG 2784 (and
likewise RG 3431 and RG 3337) are not taxes in themselves, but are aspects of broader tax systems. We use the
term "tax burden" merely for the sake of brevity of expression.

450 The mere fact that some equivalent transactions are not subject to RG 2784 or are subject to
different rates does not, in our view, detract from the comparability of RG 3543 and RG 2784. In fact, such
differences may constitute infringements of Article 111:2, first sentence.

1 See Article 9 of RG 3543.

%2 See Articles 1 and 3 of RG 3431 and Article 1 of RG 3337.
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who trades in products. Argentina submits that no-one imports goods without hoping to make a
profit. Argentina aso notes that the pre-payments to be made are caculated on the basis of the
customs value simply because this is the only yardstick available at the time the pre-payments must be
made.

11.158 We note that the provisions of RG 3543 clearly state that they apply to goods.*®* Moreover,
the amount to be collected pursuant to RG 3543 is determined by "applying the tax rate ... to the
normal price defined for the application of import duties, to which are added any import-related
charges™**. In other words, the pre-payments to be made are measured in terms of the (import duty-
adjusted) price of the product itself. This assessment is unaffected by Argentinas explanation that
RG 3543 uses the product price as a proxy for future income or tax-bearing ability.**> For these
reasons, we find that RG 3543 is a tax measure which is "gpplied to products’ within the meaning of
Article 111:2.

11.159 Argentina argues that, if the |G does not fall within the scope of Article 111:2, neither does the
collection regime established by RG 3543. We note that both parties concur that the IG is an income
tax. We agree. We aso agree that income taxes, because they are taxes not normally directly levied
on products, are generally considered not to be subject to Article 111:2.**° 1t is not obvious to us,
however, how the fact that the I1G is an income tax outside the scope of Article 111:2 logicaly leads to
the conclusion that RG 3543 does not fall within the ambit of Article I11:2, even though RG 3543 is a
tax measure applied to products. Not only do we see nothing in the provisions of Article 111:2 which
would preclude the applicability of these provisions to RG 3543 merely because of the latter's linkage
to the IG. Were we to accept Argentinas argument, it would also not be difficult for Members to
introduce measures designed to circumvent the disciplines of Article 111:2.

11.160 It should be pointed out, in addition, that the Appellate Body faced a similar issue in Canada
— Periodicals At issue in that dispute was an excise tax imposed by Canada on advertisements in
split-run periodicals. The tax was applied to the value of advertising carried by each issue of a split-
run magazine. Canada maintained that the tax was a measure pertaining to advertising services and
therefore not within the purview of the GATT 1994. The Appellate Body acknowledged that both the
editorial and the advertising content of periodicals could be viewed as having services attributes, but
observed that they nevertheless combined to form a physical product. It then went on to conclude that
the GATT 1994 was applicable to the contested tax, reasoning that that tax "clearly applies to goods --
it is an excise tax on split-run editions of periodicals™’. Consistently with the Appellate Body's
approach in Canada - Periodicals, we attach significance to the fact that RG 3543 is a tax measure
which "clearly applies to goods'. Merely that it is a measure pertaining to the IG does not remove it
from the purview of Article 11:2.

11.161 In light of al our considerations in Section X1.C.3, we find that RG 3431 and RG 3543 are
internal tax measures applied to products. We therefore come to the overal conclusion that the
provisions of Article 111:2 apply to RG 3431 and RG 3543.

%53 See Articles 1 and 4 of RG 3543.

454 Article 4 of RG 3543,

455 |t should be noted in this regard that, in Canada — Certain Measures Concerning Periodicals
(hereafter "Canada — Periodicals'), adopted on 30 July 1997, WT/DS3L/AB/R, at p. 20, the Appellate Body
found that the tax at issue applied to goods, notwithstanding the fact that it was measured in terms of advertising
carried by each issue of a split-run magazine, i.e. not in terms of the price of the magazine itself.

456 See the Working Party Report on Border Tax Adjustments, adopted on 2 December 1970, BISD
185/97, at para. 14.

57 Appellate Body Report on Canada — Periodicals, supra, at p. 20.
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4, Likeness of imported and domestic products

11.162 The question we now turn to is whether the imported and domestic products subject to the
collection mechanisms at issue in the present case are "like" within the meaning of Article 111:2, first
sentence.

11.163 The European Communities notes that the rates applicable under those mechanisms are based
exclusvely on whether the taxed products are imported or sold within Argentina and not on their
physical characteristics or end-uses. The European Communities considers, however, that the mere
fact that a product has Argentinean origin is not sufficient per se to confer upon that product
properties which make it "unlike" any imported product.

11.164 The European Communities notes further that, under the current collection mechanisms, even
if aforeign product were identical in all respects to a domestic product, the importation of the foreign
product would still be taxed differently from the internal sale of the domestic product. Thus, even
using the narrowest definition of the term "like product”, imported products would be taxed
differently. It is therefore not necessary, according to the European Communities, to show that
products imported from the European Communities are like domestic products in light of criteria such
as their physical characteristics or end-uses. The European Communities considers, moreover, that
whether or not the products currently imported into Argentina are like the products of Argentinean
origin is not dispositive. What matters is whether the products that might be imported from the
European Communities are like Argentinean products. The European Communities maintains that the

panel report on Indonesia — Certain Measures Affecting the Automobile Industry™® supports its

position.

11.165 Argentina argues that the Appellate Body has established in Canada — Periodicals that for
purposes of an Article I11:2, first sentence, analysis it is necessary first to define the products which
are "like". Argentina argues that such a "like products' determination must be made on a case-by-
case basis rather than in abstract terms.  This is particularly important, in Argentinds view, in cases
where there are imports so that a "like products' determination can be made by comparing actual
products sold on the Argentinean market rather than hypothetical products. Argentina further submits
that likeness can only be established by specific reference to the well-established criteria for defining
likeness. Argentina considers that the European Communities has not done any of the above and has
not identified even one specific example of like products. Regarding the panel report on Indonesia —
Automobiles, Argentina notes that Indonesia in that case did not challenge the definition of likeness
proffered by the complaining parties.

11.166 Specificaly with regard to the measures at issue, Argentina contests that imported products
covered by RG 3431 or RG 3543 are subject, by virtue of their origin, to higher pre-payment of the
IVA or IG than like domestic products. In support of its argument Argentina refers to Decree No.
1439/96*°, according to which products which are imported with a view to processing in Argentina
and subseguent re-exportation are not subject to any pre-payment of the IVA or IG. Argentina also
recalls the multiplicity of regimes for the collection of the IVA, which vary depending on such factors
as the categories of buyers or the amounts involved. In the view of Argentina, it is not possible,
therefore, without discussing specific products, to conclude that the different collection mechanisms
treat imported products less favourably.

11.167 Itiswell to recal at the outset that the Appellate Body, in its report on Canada — Periodicals,
sated that ... Article 111:2, first sentence, normally requires a comparison between imported products

5% Panel Report on Indonesia — Certain Measures Affecting the Automobile Industry (hereafter
"Indonesia — Automobiles"), adopted on 23 July 1998, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R.
459 Exhibit ARG-XVI (hereafter "Decree 1439").
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and like domestic products ..."*®® The Appellate Body, in the same report, further noted that a
determination of likeness for purposes of Article 111:2, first sentence, must be made by reference to
relevant factors including the products end-uses in a given market, consumers tastes and habits and
the products properties, nature and quaity

11.168 In the case before us, the European Communities has neither compared specific products nor
addressed the criteria relevant to determining likeness. The European Communities considers that it
is not incumbent upon it to do so. We agree. In circumstances such as those confronting us in this
case no comparison of specific products is required.*® Logicaly, no examinaion of the various
criteriarelevant to determining likeness is then called for ether.

11.169 We consider that in the specific context of a clam under Article 111:2, first sentence, the
quantum and nature of the evidence required for a complaining party to discharge its burden of
establishing a violation is dependent, above al, on the structure and design of the measure in issue.*®
The structure and design of RG 3431 and RG 3543 and their domestic counterparts RG 3337 and
RG 2784 are such that the level of tax pre-payment is not determined by the physical characteristics or
end-uses of the products subject to these resolutions, but instead is determined by factors which are
not relevant to the definition of likeness, such as whether a particular product is definitively imported
into Argentina or sold domestically as well as the characteristics of the seller or purchaser of the
product.*®® It is therefore inevitable, in our view, that like products will be subject to RG 3431 and its
domestic counterpart, RG 3337. The same holds true for RG 3543 and its domestic counterpart,
RG 2784.*** The European Communities has demonstrated this to our satisfaction, and, in our view,
thisis all it needs to establish in the present case as far as the "like product” requirement contained in
Artidle 111:2, first sentence, is concerned.*®®

460 A ppellate Body Report on Canada - Periodicals, supra, at p. 20.

481 This should not be construed to mean that we disagree with the appropriateness, in different factual
circumstances, of the approach outlined by the Appellate Body in Canada — Periodicals.

462 Asthe Appellate Body has stated in United States — Shirts and Blouses, supra, at p. 14:

In the context of the GATT 1994 and the WTO Agreement, precisely how much and precisely
what kind of evidence will be required to establish such a presumption will necessarily vary
from measure to measure, provision to provision, and case to case.

“%3 |n our view, the mere fact that a product is of non-Argentinean origin or that it is being definitively
imported into Argentina does not, per se, distinguish it - in terms of its physical characteristics and end-uses -
from a product of Argentinean origin or a product which is being sold inside Argentina. Nor does likeness turn
on whether the sellers or purchasers of the products under comparison qualify as registered or non-registered
taxable persons or asagentes de percepcion under Argentinean tax law.

484 This view is unaffected by the fact that, according to the Appellate Body, the term "like products”,
asit appearsin Article 111:2, first sentence, is to be construed narrowly and on a case-by-case basis. See the
Appellate Body Report on Japan — Alcoholic Beveragesll, supra, at pp. 19-20.

485 \We consider that the European Communities can challenge RG 3431 even if no trade involving like
imported products actually exists. As the Appellate Body has noted in its report on Japan — Alcoholic
Beverages |1, supra, p. 16 (footnote omitted): "[Article I11] protects expectations not of any particular trade
volume but rather of the equal competitive relationship between imported and domestic products’. Thus,
Article 11l provides protection not only to those EC producers who are actually contesting the Argentinean
internal market, but also to those who are planning on contesting it or are preparing to do so. Asto whether like
products can exist, we confine ourselves to noting that, in our view, the European Communities, like other
Members, is a potential producer and exporter of awide range of products which are like Argentinean products,
even considering the narrow definition of likeness appropriate in the context of Article 111:2, first sentence.
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11.170 Thisview is consistent with that adopted by the panel in Indonesia — Automobiles That panel
was of the view that:

... an origin-based distinction in respect of internal taxes suffices in itsdlf to violate
Article 111:2, without the need to demonstrate the existence of actualy traded like
products.*®®

11.171 Argentina submits that it is not correct that imported products are automatically subject to
higher pre-payment of the IVA and IG than like domestic products. In support, Argentina cites the
example of Decree 1439 on temporary imports, in respect of which importers are not liable to pre-pay
the IVA. We note that imports for re-exportation are not destined for consumption in Argentina.*®’
As such, they may not be subject to the provisions of Article I11:2. The example of temporary imports
may therefore be irrelevant. We do not decide this issue here because, even assuming Article 111:2
applied to such imports, this would not detract from the European Communities claim that like
products are governed by RG 3431 and RG 3337.%%®

11.172 Argentina further points out that there are various resolutions governing interna sales which
establish regimes for the collection at source of the IVA and that no genera statement may therefore
be made to the effect that the origin of a product determines its level of tax pre-payment. We recall
that the resolutions at issue in the present dispute are RG 3431, which deals with import transactions,
and RG 3337, which deals with domestic sales transactions. The fact that specia regimes may apply
in certain cases does not alter our conclusion with respect to whether like products fall under RG 3431
and RG 3337.%

11.173 It follows from the preceding considerations that like products will be subject to the
resolutions referred to by the European Communities, i.e. RG 3431 and RG 3337 (with respect to
collection a source of the IVA), on the one hand, and RG 3543 and RG 2784 (with respect to
collection at source of the IG), on the other hand. We therefore conclude that the "like products’
requirement contained in Article 111:2, first sentence, is not fulfilled in the present case.

5. Comparison of tax burdensimposed

11.174 1t will be recalled that the third and last step in an inquiry under Article 111:2, first sentence,
involves a comparison of the tax burdens imposed on imported and like domestic products. If the tax
burden on imported products is in excess of the tax burden on like domestic products, there is an
infringement.

11.175 We first turn to analyse the tax burdens imposed by the tax pre-payment mechanisms at issue
in the present case. Thereafter, we proceed to an examination of the European Communities claim
that those mechanisms impose a greater tax burden on imported products than on like domestic
products. This examination is conducted separately for the pre-payment of the IVA and the
pre-payment of the IG.

466 panel Report on Indonesia — Automobiles, supra, at para. 14.113. See also the Panel Reports on
Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef, under appeal, WT/DS161/R,
WT/DS169/R, at para. 627 (with respect to Article I11:4 of the GATT 1994) and United States — Import
Measures on Certain Products from the European Communities, under appeal, WT/DS165/R, at para. 6.54
(with respect to Article 1:1 of the GATT 1994).

7 See Articles 1 and 3 of Decree 1439.

468 The fact that the imported products caught by Decree 1439 are not destined for consumption in
Argentina would not, in our view, render them "unlike" imported products subject to RG 3431 or domestic
products subject to RG3337.

“%9 We note that Argentina has not argued that any of those special regimes has superseded RG 3431 or
RG 3337 in their entirety.



WT/DS155/R
Page 146

@ Tax burdens imposed

11.176 The European Communities submits that, even if the pre-payments of the IVA and IG may be
credited againgt the definitive tax liability under the IVA Law and I1G Law, taxable persons are till
required to "advance" money to the Argentinean tax authorities. The European Communities points
out in this regard that the cost for taxable persons of pre-paying part of the IVA or IG is not the same
as the cost of paying those taxes in full at the end of the relevant tax period, even if the nominal
amount to be paid is the same in both cases. The European Communities asserts that, if taxable
persons were not required to pre-pay part of the tax, they would have the opportunity to earn interest
on the amount pre-paid until the end of the relevant tax period. According to the European
Communities, the loss of that revenue represents an additional financial cost for taxable persons. The
European Communities considers that that additional cost is higher for importers than for buyers of
domestic goods since the collection mechanisms applicable to imports provide for higher collection
rates.

11.177 The European Communities argues that the additiona cost resulting from the pre-payment of
the IVA and |G must be taken into account for purposes of an Article I11:2 andysis. In support, the
European Communities refers to the GATT 1947 panel report on EEC — Programme of Minimum
Import Prices, Licences and Surety Deposits for Certain Processed Fruits and Vegetables'™, which,
in its view, stands for the proposition that "lost interest” congtitutes a charge for purposes of
Article 11:1(b) of the GATT 1994. The European Communities considers that, by the same token,
"logt interest™ must be considered as a charge also for purposes of Article 111:2.

11.178 Argentina recalls that the overall rates of the IVA and IG are the same for imported and
domestic products and that the measures challenged by the European Communities merely provide for
the pre-payment of the IVA and the IG. In Argentinas view, it is not correct to take a static view of
the tax assessment process and to focus only on the point in time at which the pre-payments of the
IVA and IG are effected. Argentina notes that those pre-payments are creditable at the time of
settlement of the definitive IVA and IG liability. Argentina considers that the IVA and |G do not
therefore impose a heavier tax burden on imported products than on like domestic products.

11.179 As regards the European Communities allegation that importers must bear a greater financial
cost as a result of the fact that the collection mechanisms applicable to imports provide for higher
collection rates, Argentina considers that this additional financia cost is an opportunity cost
associated with importation.  Argentina argues that if purchasers decide to import a product rather
than buy it on the loca market, they must bear certain opportunity costs. Argentina asserts that the
import-related financial cost in the present casg, i.e. the logt interest, is no different, for instance, from
the cost of hiring a customs agent to carry out the customs clearance of goods. Domestic goods do
not bear that cost, but, in Argentina's view, thisis no basis for considering that there is discrimination.

11.180 Argentina disputes, in any event, that "lost interest” is covered by Article 111:2. In its view,
"logt interest” cannot be considered as an "internal tax or other internal charge of any kind" within the
meaning of Article I11:2. Argentina also questions the relevance of the European Communities
analogy from the pand report on EEC — Fruits and Vegetables, noting that that case involved the
gpplication of Article I1:1(b). Argentina further points out that there is nothing in the Understanding
on the Interpretation of Article 11:1(b) of the General Agreement on Tariffs and Trade 1994 or in
Members actual Schedules of Concessions to indicate that Members wished to equate the concept of
"lost interest” with the concept of "other charges’.

470 panel Report on EEC — Programme of Minimum Import Prices, Licences and Surety Deposits for
Certain Processed Fruits and Vegetables (hereafter "EEC — Fruits and Vegetables"), adopted on 18 October
1978, BISD 255/68.
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11.181 Article 111:2, first sentence, stipulates that imported products must not be "... subject, directly
or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly
or indirectly, to like domestic products’. It is apparent that the application of this Article calls for a
comparison of "taxes' or "charges' imposed on imported products with "taxes' or "charges’ applied
to like domestic products. What is less apparent is under what aspect those taxes or charges are to be
compared.

11.182 In this regard, it is necessary to recal the purpose of Article I11:2, first sentence, which is to
ensure "equality of competitive conditions between imported and like domestic products™’.
Accordingly, Article 111:2, first sentence, is not concerned with taxes or charges as such or the policy
purposes Members pursue with them, but with their economic impact on the competitive opportunities
of imported and like domestic products. It follows, in our view, that what must be compared are the
tax burdens imposed on the taxed products.

11.183 We consider that Article 111:2, first sentence, requires a comparison of actua tax burdens
rather than merely of nomina tax burdens. Were it otherwise, Members could easily evade its
disciplines. Thus, even where imported and like domestic products are subject to identical tax rates,
the actual tax burden can il be heavier on imported products. This could be the case, for instance,
where different methods of computing tax bases lead to a greater actua tax burden for imported
products. Inthisregard, the GATT 1947 pand in Japan — Alcoholic Beverages | has stated that:

... In assessing whether there is tax discrimination, account is to be taken not only of
the rate of the applicable internal tax but also of the taxation methods (e.g. different
kinds of internal taxes, direct taxation of the finished product or indirect taxation by
taxing the raw materias used in the product during the various stages of its
production) and of the rules for the tax collection (e.g. basis of assessment).*”?

11.184 It may thus be stated, in more general terms, that a determination of whether an infringement
of Article I11:2, first sentence, exists must be made on the basis of an overall assessment of the actual
tax burdens imposed on imported products, on the one hand, and like domestic products, on the other
hand.

11.185 With this in mind, we now turn to examine the actua tax burdens which RG 3431 and
RG 3543 impose on imported products. We recall that under RG 3431 imports are subject, upon
importation, to pre-payment of the IVA at arate of 10 percent or 12.7 percent ad valorem Under
RG 3543, the IG must be pre-paid on imports at a rate of 3 percent or 11 percent ad valorem In both
cases, the amount thus paid may be credited at the time when the taxable persons must settle their
definitive liability under the IVA Law and IG Law.*"”

11.186 Argentinais correct, in our view, in pointing out that a factual situation such as the one before
us calls for a dynamic view of the taxation process. Thus, taking a dynamic view, it is apparent that
RG 3431 and RG 3543 do not give rise to net tax payments, given that the amounts paid are creditable
against the definitive liability under the IVA Law and IG Law. However, this does not mean that no
actua tax burden isimposed by RG 3431 and RG 3543. As a matter of fact, an actual tax burden
does arise.

11.187 The actua tax burden which arises from RG 3431 and RG 3543 may take one of two forms,
depending on the factua circumstances of each case. Firg, in situations where taxable persons have
disposable working capital to finance the pre-payment of the IVA or IG, they are forced, on account
of the pre-payment requirement, to forego interest on that working capital in the interval between the

471 A ppellate Body Report on Canada — Periodicals, supra, at p. 18.
472 panel Report on Japan — Alcoholic Beverages |, supra, at para. 5.8.
473 The collection rate of 12.7 percent is not creditable. Seethe parties replies to Panel Question 33.
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tax pre-payment and its crediting. Alternatively, in situations where taxable persons do not have
disposable working capital to finance the pre-payment of the IVA or IG, they need to raise the
necessary capital and pay interest on it in the interval between the tax pre-payment and its crediting.

11.188 It is clear to us that both of these Situations give rise to a financia burden, an opportunity
"cost" in one case and a debt financing "cost" in the other.*™* Likewise, it is readily apparent that that
financial burden is incidental to and directly caused by RG 3431 and RG 3543.%®  For these reasons,
it is properly regarded as an integral part of the actual tax burden imposed by RG 3431 and
RG 3543.® As such, it falls squarely within the scope of Article 111:2, first sentence.

11.189 We therefore conclude that, even in a dynamic perspective, both RG 3431 and RG 3543
impose actud tax burdens on the products governed by them.

11.190 Before proceeding to analyse the European Communities claims that imported products are
subject to an actua tax burden which exceeds that imposed on like domestic products, it is necessary
once again to draw attention to the direct causal link between the tax pre-payments specificaly
envisaged in RG 3431 and RG 3543, on the one hand, and the incidenta financial burden in the form
of interest foregone or paid, on the other hand. Thus, to the extent that, pursuant to RG 3431 and
RG 3543, higher nomina pre-payment rates apply to imported products than to like domestic
products, this necessarily implies that a heavier actual tax burden is imposed on imported products.

11.191 In view of the fact that Argentina does not compensate importers subject to RG 3431 and
RG 3543 for all or part of the interest lost or paid,*”” it is sufficient, for purposes of establishing
violations of Article 111:2, first sentence, for the European Communities to demonstrate that imported

474 Werecall that noa priori statements are possible as to who bears that financial burden. Depending
on the market situation, the taxable person may have to bear that burden and suffer lower profit margins.
Alternatively, where the market situation allows a taxable person to sell a product at a higher price, the burden
may be borne by the purchaser of the product. Regardless of who bears the burden, it has an immediate impact
onthe comgetitive opportunities of the products affected.

47> We note that if RG 3431 and RG 3543 were to cease to exist, so would those tax burdens. It should
be noted in this context that we do not agree with Argentina that the extra financial burden in the form of
interest lost or paid is a "cost" necessarily associated with all import transactions in the same way as certain
inherently import-related costs, such as customs clearance-related costs or certain freight and insurance costs. It
isimportant to recall in thisregard that the pre-payment mechanisms established by RG 3337 and RG 2784, i.e.
those governing internal sales transactions, impose the same type of financial burden on the purchasers or sellers
involved in these transactions.

476 \We note the European Communities' view that the interest lost or paid by importers constitutes, in
itself, an "internal tax or other internal charge of any kind" within the meaning of Article I11:2, first sentence. In
favour of its argument, the European Communities refers to the report of the GATT 1947 panel in EEC - Fruits
and Vegetables. It istruethat in that case, which dealt with Article I1:1(b) of the GATT 1947, the panel found
that lost interest and other related costs were "other duties or charges of any kind imposed on or in connection
with importation” within the meaning of Article I1:1(b). See EEC — Fruits and Vegetables, supra, at para. 4.15.
Even considering the fact that the aforementioned panel did not deal with Article 111:2, first sentence, we
consider that our approach is not inconsistent with that panel's finding. The interest charges and costs at issuein
EEC - Fruits and Vegetables were connected to the lodging of a security, which in turn was required to
guarantee a minimum import price established for tomato concentrates. In our view, those were factual
circumstances which are quite unlike those prevailing in the present case. In the present case, the loss or
payment of interest isincidental to the pre-payment of the IVA and |G envisaged in RG 3431 and RG 3543. In
EEC - Fruits and Vegetables, the loss of interest was not incidental to the payment of the applicable customs
duty — which would have been a situation under Article 11:1 analogous to that in the present case. Instead, the
loss of interest arose as a consequence of the measure establishing the minimum import price, which, in legal
terms, was distinct from the customs duty. In light of the foregoing, we see no need to make findings on the
merits of the European Communities argument.

477 Argentina's reply to Panel Question 81(a). Argentina's argument that compensating importers for
the interest lost or paid would be too costly is addressed in Section X1.C.6 below, where we consider
Argentina's defence under Article XX(d) of the GATT 1994.
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products are subject to higher nominal pre-payment rates than like domestic products or are subject to
pre-payment when like domestic products are not.

(b) Pre-payment of the IVA
0] Claims by the European Communities

11.192 The European Communities has made severa specific claims to the effect that, pursuant to
RG 3431, import transactions are subject to higher pre-payment of the IVA than internal sdes
transactions or are subject to such pre-payment when internal sales transactions are not. Those claims
are examined below individually, together with those of Argentinds counter-arguments which are
specific to each of the European Communities claims. Argentina has also made a number of broad
counter-arguments in respect of the European Communities clams. For the sake of convenience and
economy of effort, those counter-arguments of a broad nature are addressed separately in
Section XI.C.5(b)(ii) of our findings. It follows from this that, should we conclude in this Section that
one or other of the European Communities claims is justified, that conclusion cannot be considered
definitive until and unless we have reached the further conclusion that Argentina's broad counter-
arguments are not sustainable.

Lower pre-payment rates applicable to internal sales to registered taxable persons

11.193 The European Communities notes that RG 3431 establishes a generdly applicable
pre-payment rate for imports by registered taxable persons of 10 percent’”® The European
Communities points out that, on the other hand, pursuant to RG 3337, internal sales of goods to
registered taxable persons are subject to pre-payment at alesser rate of 5 percent.*”

11.194 Argentina points out that internal sales transactions may be subject to either collection at
source in accordance with RG 3337 or withholding pursuant to General Resolution (AFIP)
No. 18/97**°. RG 18 establishes a withholding rate of 10.5 percent.*®* Argentina further points out
that, previously, no pre-payment of the IVA had to be made on imports. Argentina notes that
RG 3431 was enacted to ensure equa treatment of imports and internal sales.

11.195 We note that imports governed by RG 3431 are subject to pre-payment of the IVA at a rate of
10 percent, whereas, in accordance with RG 3337, internal sales of like products by agentes de
percepcion to registered taxable persons are subject to pre-payment of the IVA at a lower rate of 5
percent.

11.196 Even recognizing that a heavier tax burden isimposed on internal sales transactions which are
governed by RG18 (which provides for a withholding rate of 10.5 percent) than on import
transactions falling under RG 3431 (which provides for a collection rate of 10 percent) and involving
like products, this would not be inimical to the European Communities claim. The provisions of
Article I11:2, first sentence, are applicable to each and every import transaction. It is well established
that the fact that some imported products receive more favourable tax treatment than like domestic
products cannot successfully be invoked as justification for less favourable tax treatment of other
imported products.*®

478 See Article 3 a) of RG 3431.

*79 See Article 2 of RG 3337.

480 Exhibit ARG-XVIII (hereafter "RG 18").

81 See Article 8 (a) of RG 18. Import transactions are not subject to withholding.

82 See the Panel Report on United States — Measures Affecting the Importation, Internal Sale and Use
of Tobacco (hereafter " United States— Tobacco"), adopted on 4 October 1994, DS44/R, at para. 98. For reports
with respect to Article 111:4 of the GATT 1994, see the Panel Reports on United States — Section 337, supra, at
para. 5.14; United States — Gasoline, adopted on 20 May 1996, WT/DS2/R, at para. 6.14.
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11.197 In light of the foregoing, we conclude that RG 3431, by providing for higher pre-payment
rates for imports by registered taxable persons than for interna sales subject to RG 3337, is
inconsistent with Article 111:2, first sentence.

No pre-payment on interna sales to non-registered taxable persons

11.198 The European Communities points out that no pre-payment of the IVA is due in the case of
internal saes to non-registered taxable persons, whereas the IVA must be pre-paid in the case of
imports by non-registered taxable persons.

11.199 Argentina acknowledges that no pre-payment of the IVA is due in cases of interna
transactions between non-registered taxable persons. Argentina asserts, however, that it cannot
possibly occur in practice that non-registered taxable persons are habitual importers, because
registration is compulsory for those taxable persons whose income from transactions exceeds a
specified limit. Argentina further argues that the status of "non-registered taxable person” is a
voluntary one, since any individual can obtain the status of "registered taxable person” by applying to
the tax authority.

11.200 As concerns sales by registered taxable persons to non-registered taxable persons, Argentina
recalls that registered taxable persons must act, in such transactions, as agentes de percepcion for non-
registered taxable persons and collect an additional amount which corresponds to an estimate of the
IVA which is payable by non-registered taxable persons on the re-sale of the products purchased.
Argentina considers that there is therefore no discrimination between non-registered taxable persons
who purchase from foreign sellers and those who purchase from domestic registered taxable persons.
Argentina further notes that the aforementioned specia collection mechanism facilitates payment of
the IVA and reduces the number of taxable persons subject to inspection.

11.201 We understand the European Communities claim to be based on a comparison of the
pre-payment required with respect to import transactions, on the one hand, and the pre-payment
required on either of two types of interna sales transactions, on the other hand.®® Those two types
are (i) internal sales by non-registered taxable persons to non-registered taxable persons and (ii)
internal sales by registered taxable persons to non-registered taxable persons.

11.202 Regarding the first comparison, we note that internal sales by non-registered taxable persons
to non-registered taxable persons are not subject to the IVA and consequently not to any pre-payments
of it either.”® In contrast, pursuant to RG 3431, the IVA must be pre-paid on imports by non-
registered taxable persons at a rate of 12.7 percent*® That pre-payment cannot be credited against
the IVA.**®  As concerns the second comparison, we note that, in the case of internal sales by
registered taxable persons to non-registered taxable persons, the purchasers must make an additional,
i.e. non-creditable, IVA payment of 10.5 percent.*®” On the other hand, as aready mentioned, the
IVA must be pre-paid on imports by non-registered taxable persons at a rate of 12.7 percent. It is
apparent from the foregoing that, in both situations, imported products are subject to a heavier tax
burden than like domestic products.

483 E g., EC reply to Panel Question 33.

484 Parties replies to Panel Question 33.

8% See Article 3.2 b) of RG 3431.

486 See Article 4 of RG 3431 aswell as the parties' replies to Panel Question 33. Asaresult, to the rate
of 12.7 percent must be added to the rate of 21 percent, which is chargeabl e pursuant to the IVA Law. Since our
terms of reference do not encompass the IVA Law, we base our examination on the rate applicable under
RG 3431.

87 This rate is in addition to the regular IVA rate of 21 percent. See Articles 4, 30 and 38 of the IVA
Law; Argentina's reply to Panel Question 33. RG 3337 does not apply to sales transactions between agentes de
percepcidn and non-registered taxable persons. See Article 1 of RG 3337.
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11.203 Argentina submits that it cannot possibly occur in practice that non-registered taxable persons
are habitual importers, because registration is compulsory for those taxable persons whose income
from transactions exceeds a specified limit. It should be noted, first, that Article 111:2 applies to all
imported goods and not only to those imported by habitua importers. We further note that Argentina
does not argue that it is legally impossible for non-registered taxable persons to import goods.*®
Moreover, even assuming it were true, as a factual matter, that there are presently no or only few non-
registered taxable persons who import goods, this would not, per se, warrant the conclusion that such
persons could not import goods in the future. Likewise, the fact that the rate of 12.7 percent may not
have had a significant trade effect thus far, would not, in line with genera practice under Article 111:2,
first sentence, be fatal to the European Communities clam.®®® For al these reasons, we are not
convinced by Argentina's argument.

11.204 Argentina further points out that any individua can obtain the status of a registered taxable
person by applying to the tax authorities. While this may be correct,*®® we fail to see how the
possibility of obtaining the status of a registered taxable person could prevent imports by non-
registered taxable persons from being subject, as a matter of law, to a heavier tax burden than like

domestic products purchased by non-registered taxable persons.

11.205 Asregards, finaly, Argentinas assertion that the collection of an additiona amount of 1VA
by registered taxable persons on their internal sales to non-registered taxable persons facilitates
payment of the IVA and reduces the number of taxpayers subject to inspection, we note that it is not
obvious to us, in the absence of specific information on this point, why Argentina nevertheless
considers that al imports by non-registered taxable persons warrant such inspection. In any event,
nothing in the terms of Article 111:2, first sentence, justifies a departure therefrom on the basis that
doing so isin the interest of efficient tax administration.***

11.206 We therefore conclude that RG 3431, by requiring the pre-payment of the IVA on imports by
non-registered taxable persons when no pre-payment of the IVA or additional IVA payment of equal
amount is required on internal sdes to non-registered taxable persons, is inconsistent with
Article 111:2, first sentence.

No pre-payment on interna sales by non-agentes de percepcién

11.207 The European Communities argues that the pre-payment of the IVA is required only on
internal sales made by agentes de percepcion, whereas the IVA must be pre-paid with respect to
essentialy al import transactions.

11.208 As we understand it, the European Communities claim is in respect of the fact that internal
sales transactions involving sellers other than agentes de percepcién are not within the purview of
RG 3337, whereas the IVA must be pre-paid, pursuant to RG 3431, on essentialy al import

transactions*®® and regardless of the "status’ of the foreign seller. More specifically, it appears to us

that the European Communities broad claim arises out of the fact that no pre-payment is required on
(i) internal sales transactions involving registered taxable persons as both sellers and purchasers™* and

488 Argentina's reply to Panel Question 46.

489 gee the Appellate Body Report on Canada — Periodicals, supra, at p. 18.

90 see Article 29 of the IVA Law; Exhibit ARG-XXXVIII.

491 Parties replies to Panel Question 30.

92 see Article 1 of RG 3337.

493 pyrsuant to Article 2 of RG 3431, certain categories of import transactions do not fall within the
scope of RG 3431. Our findings do not extend to those exempt categories, nor are our findings affected by the
existence of those categories.

9% Internal sales by registered taxable persons to agentes de retencién are subject to withholding at a
rate of 10.5 percent in accordance with RG 18. We consider that those transactions are not within the scope of



WT/DS155/R
Page 152

(i) interna sales transactions between non-registered taxable sellers and registered taxable

purchasers'®® #%°

11.209 Argentina has not specifically addressed this claim by the European Communities.*’
Argentina has explained, however, that collection at source regimes inter alia serve as means of
preventing tax evasion in that they involve adversarial-style checks between agentes de percepcion
and tax debtors**® While with respect to imports it is the Directorate-General of Customs which
serves as agente de percepcion, for internal sales transactions Argentina appoints certain persons,

often large companies, to act as agentes de percepcion.

11.210 It is not incumbent upon us to speculate why Argentina chose not to appoint other persons as
agentes de percepcion and for what reasons it did not see fit to subject to IVA pre-payment interna
sdles by non-agentes de percepcion. It is sufficient to note that we are not aware, and have not been
made aware, of any reason why it would not be possible, as a matter of Argentinean law or as a
factual matter, for non-agentes de percepcion to be involved in interna sales transactions as sdlers.
As a further consideration, we add that, in the context of an inquiry under Article 111:2, first sentence,
the mere fact that a domestic product is sold by a non-agente de percepcion does not, in our view,
render a product which is otherwise like an imported product "unlike" that product.*®®

11.211 Inlight of the foregoing, we can only conclude that Argentina, by requiring the pre-payment
of the IVA in the case of imported products when like domestic products sold by a non-agente de
percepcion are not subject to any pre-payment of the IVA, acts inconsistently with its obligations
under Article 111:2, first sentence>®

No pre-payment on internal salesto certain financia entities or agentes de percepcion/retencion

11.212 The European Communities submits that no pre-payment of the IVA is required on internal
sales to certain categories of purchasers, including in particular the financia entities governed by Law
No. 21526 and agentes de percepcion/retencion, whereas the IVA must be pre-paid with respect to
essentialy al import transactions.

11.213 Argentina argues that the financial entities governed by Law No. 21526 are excluded from the
collection mechanism established by RG 3337 because they ensure that collection takes place with a
high degree of efficiency and security and also fall under the control of Argentinas Central Bank.

the European Communities' claim in view of the fact that import transactions are subject to collection at source
at arate of 10 percent.

498 pyrsuant to Article 4 of RG 18, internal sales transactions involving non-registered taxable persons
as sellers are not subject to withholding.

498 There is no need for us to consider internal sales transactions between registered or non-registered
taxable sellers, on the one hand, and non-registered taxable purchasers, on the other hand. We have already
addressed these transactions under the previous sub-heading.

497 We note that Argentina has not disputed that internal sales transactions involving non-agentes de
percepcion as sellers are not subject to collection at source. The exception of transactions falling under RG18
has alreadg/ been acknowledged.

498 Argentina's First Written Submission, at para. 128.

499 See also the Panel Reports on United States — Gasoline, supra, at para. 6.11; United States — Malt
Beverages, supra, at para. 5.19. These panels held that differential regulatory or tax treatment of imported and
like domestic products cannot be maintained, consistently with Article Il1, on the basis that the characteristics
and circumstances of the producers of those products are different. The same logic must apply, in our view, to
cases where tax distinctions between like imported and domestic products are based on the characteristics and
circumstances of the sellers or purchasers of those products.

%00 Regarding the scope of this conclusion, it should be stated, as previously explained, that it applies
only to import transactions subject to RG 3431. It should further be recalled that this conclusion has been
reached on the basis of a consideration of certain types of internal sales transactions only, namely those
involving registered or non-registered taxable persons as sellers and registered taxable persons as purchasers.
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Argentina further submits that the corporate purpose pbjeto social) of financia entities does not
include trading. In Argentinas view, it may thus be inferred that any imports effected by such entities
would involve goods intended for use in their economic activity (bienes de uso), which goods are not
subject to RG 3431, i.e. the collection mechanism applicable to import transactions. With regard to
the exemption from RG 3337 of agentes de retencidn, Argentina asserts that this is necessary as
otherwise both callection at source and withholding of the IVA would occur in one and the same
internal sales transaction. ***

11.214 Wefirg consder the European Communities claim in respect of financial entities. RG 3337
excludes from its scope of application financial entities governed by Law No. 21526 as modified.>*
By contrast, financial entities of the same kind are not specifically excluded from the provisions of
RG 3431

11.215 According to Argenting, financial entities are not subject to RG 3337 because they do not
cause significant collection problems and are under the supervision of the Central Bank. Even if true,
this does not justify imposing a greater tax burden on products imported by financial entities than on
products purchased domestically by the same entities. To the contrary, this congtitutes an
infringement of the provisions of Article I11:2, first sentence.

11.216 Regarding Argentinas contention that, in view of their corporate purpose ©bjeto social),
financia entities could not import and re-sell goods, we note that Argentina has not submitted any
evidence establishing that financia entities are legally barred from engaging in cross-border trading of
goods.>® Moreover, we fail to see, and Argentina has not explained to us, why the same rationale, if
it had any legal basis, should not apply in the same way to internal purchase and re-sale transactions
involving financial entities. We cannot, therefore, accept this argument.

11.217 Furthermore, it is not convincing for Argentina to argue that any import transactions
undertaken by financid entities would involve goods intended for use in those entitities economic
activity (bienes de uso), which transactions are not governed by RG 3431.°* In our understanding,
internal sales transactions involving the same category of goods (bienes de uso) are not subject to
RG 3337 either.®® Yet RG 3337 specifically exempts financial entities from its purview, whereas
RG 3431 does not.

11.218 The foregoing leads us to the conclusion that, by subjecting products imported by financial
entities to a heavier tax burden than domestic products bought by those entities, Argentinais in breach
of Article I11:2, first sentence.

11.219 We now turn to examine the European Communities claim concerning the exemption from
RG 3337 of internal sales by agentes de percepciénto agentes de percepcion/retenciéon. Pursuant to
Articde 3 b) of RG3337, agentes de percepcion/retencion which buy from agentes de

%01 Argentina notes that sellers would have to collect the pre-payment of the VA from their purchasers,
who would in turn have to withhold, pursuant to RG 18, the corresponding amount on their payments to the
sellers.

%92 Article 3 ¢) of RG 3337.

%03 Argentina's reply to Panel Question 35.

% See Article 2.3 of RG 3431.

%% See Article 1 of RG 3337.
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percepcidn/retencion are not required to pre-pay the IVA® On the other hand, importers are
generally liable to pre-pay the IVA under RG 3431.%%

11.220 Argentina points out that the exemption for purchases by agentes de percepcion/retencion is
necessary to avoid a situation where one and the same interna sales transaction is subject to both
collection and withholding at source. For present purposes, we need not decide whether this
exemption is indeed necessary.>® Article 111:2, first sentence, prohibits the imposition of different tax
burdens on imported and like domestic products. The identity and circumstances of the persons
involved in sales transactions cannot, in our view, serve as a judtification for tax burden
differentials.>®

11.221 Moreover, nothing in Article 111:2, first sentence, provides any basis for subjecting imported
products to heavier tax burdens than like domestic products on the grounds that this is dictated by the
details of a particular tax system. This should not be construed to mean that Members are not free, in
principle, to choose and implement any kind of product tax system. They clearly are®® However,

that choice must be consistent with the disciplines of Article 111:2, first sentence®'

11.222 We therefore conclude that RG 3431 is inconsistent with Article 111:2, first sentence, by
subjecting imported products to a heavier tax burden than like domestic products subject to RG 3337
and purchased by agentes de percepcion/retencion.

Minimum pre-payment threshold for internal sales

11.223 The European Communities asserts that no pre-payment of the IVA is required on interna
sales below a certain amount, while the IVA must be pre-paid by importers irrespective of the value
of import transactions.

11.224 Argentina argues that the minimum pre-payment threshold for internal sales transactions set
out in Article 5 of RG 3337 serves the reasonable, economical and practica management of the
collection mechanism established by RG 3337. Argentina submits that no minimum threshold exists
for pre-payments resulting from import transactions as there is an assumption that such transactions
aways involve large sums of money. According to Argenting, this is so because of the quantities
and/or cost involved in cross-border transactions. Argentina considers that small import transactions
would be hardly worth importers while, since importation requires a specific type of business
structure. Argentina further points out that no pre-payment of the IVA is required for samples of a
value not exceeding US$100, which, in Argentina's view, shows that there is a certain threshold also
for imports.

%06 see also Article 5 (a) of RG 18, according to which sales by agentes de retencién are not subject to
withholding.

%07 pyrsuant to Article 2 of RG 3431, certain categories of import transactions do not fall within the
scope of RG 3431. Our findings do not extend to those categories, nor are our findings affected by the existence
of those exempt categories.

508 \We simply note that, at |east as a matter of logic, it does not follow from Argentina's argument that
it would not be possible to subject such an internal transaction to tax pre-payment at least once, whether in the
form of collection at source or in the form of withholding.

%99 See the Panel Reports on United States — Gasoline, supra, at para. 6.11; United States — Malt
Beverages, supra, at para. 5.19. See aso footnote 499 of this report. The disciplines of Article I11:2, first
sentence, are of course subject to whatever exceptions a Member may justifiably invoke.

510 See the Appellate Body Report on United States — Tax Treatment for "Foreign Sales Corporations'
(hereafter " United States— FSC"), adopted on 20 March 2000, WT/DS108/AB/R, at para. 179.

%11 |t should again be mentioned here that the disciplines of Article I11:2, first sentence, are subject to
whatever exceptions a Member may justifiably invoke.
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11.225 Wenotethat Article 5 of RG 3337 provides for a minimum pre-payment threshold. Where a
taxable transaction gives rise to an amount of pre-payment which is equa to or below the
pre-payment threshold amount, no pre-payment is collected.”® No such minimum pre-payment
threshold is set forth in RG 3431.

11.226 We are unable, in the context of an inquiry under Article I11:2, first sentence, to accept
Argentinas argument that the minimum pre-payment threshold, which is available only for domestic
products, is appropriate for purposes of the "reasonable’, "economica” and "practical” administration
of the collection of the IVA. Nothing in Article I11:2, first sentence, suggests that Members need not
adhere to its provisions where doing so would compromise administrative efficiency.® Even
assuming such an argument could be accepted in principle, we are not persuaded that the
administrative constraints cited by Argentina apply only to domestic products. Moreover, Argentina
has not demonstrated that import transactions "always' involve large amounts of money so that no
minimum pre-payment threshold is necessary.

11.227 Notwithstanding Argentinds assertion to the contrary, it is immateria, in our view, that
samples of a certain money value are not subject to RG 3431.°* Even if that assertion were correct,
the fact remains that the minimum pre-payment threshold set out in Article 5 of RG 3337 extends to
products other than samples. As a result, with respect to imported products which are not samples,
the differential trestment and the attendant tax burden differential persist.

11.228 On that basis, we conclude that, by providing for a minimum pre-payment threshold
exclusively for the benefit of domestic products, Argentina imposes on imported products falling
under RG 3431 a greater tax burden than on like domestic products, which is contrary to Article 111:2,
first sentence.

(i)  Broad counter-arguments by Argentina®*®
Adjustment for prior-stage pre-payment

11.229 Argentina asserts that imported products do not bear a greater tax burden than like domestic
products if account is taken of pre-payments of the IVA made at marketing stages prior to the sae of
the finished domestic products. Argentina maintains that the total amount of pre-payments of the IVA
borne by domestic finished products is equa to or greater than the pre-payment of the IVA collected
on imported finished products at the time of importation.®'® Argentina argues that it may be deduced

%12 Article 5 of RG 3337 does not provide for aminimum transaction value threshold, as suggested by
the European Communities. It is nevertheless clear to us that the European Communities claim relates to
Article5 and the minimum pre-payment ("tax") threshold provided for therein. Since the European
Communities has specifically referred us to Article 5 and has cited the correct threshold amount and since
Argentina has not raised any objection to our consideration of this claim and has in fact built its defence on the
assumption that the European Communities' claim concerns Article 5, we find that we may proceed with our
examination of this claim. Argentina's rights of defence have not, in our view, been impaired as aresult of the
European Communities' error.

513 parties replies to Panel Question 30.

514 We note in this regard that Argentina has not submitted direct documentary evidence supporting its
assertion that samples not exceeding a certain value are not covered by the provisions of RG3431.

%15 The broad counter-arguments grouped together here are not in the nature of affirmative defences,
but are brought forward by Argentina in an attempt to rebut the European Communities' claims in respect of
RG3431. We have aready found in Section XI.C.5(b)(i), albeit not definitively, that the European
Communities has succeeded in establishing that RG 3431 is inconsistent with Article 111:2, first sentence. It is
therefore up to Argentina to demonstrate that its broad counter-arguments rebut the European Communities
claims and that we should therefore modify our earlier findings of violation.

®1® For anumerical example presented by Argentina, see para. 8.116 of this report.
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from the report of the Working Party Il on Schedules and Customs Administration®’ that such
"domestic" prior-stage pre-payments of the IVA must be taken into consideration for purposes of an
analysisunder Article 111:2.

11.230 The European Communities agrees that Argentina may be entitled to compensate for the
financia costs imposed on domestic products at prior processing stages. The European Communities
notes, however, that what could be compensated for is not the amount of the pre-payments of the IVA
a prior domestic processing stages, but only the additiona financial cost imposed on taxable persons
in the form of lost interest. The European Communities further submits that Argentina has not
provided evidence showing that the different rates applied to imports and internal sales correspond to
the actud difference in costs borne by imported and like domestic products or, at least, to a reasonable
estimate thereof. The European Communities adds that the rates on imports do not vary depending on
their degree of processing. According to the European Communities, the rates should be higher on
imports of processed products, since domestic products are likely to have been subjected to
pre-payments on more occasions than unprocessed products.

11.231 We note that both parties to these proceedings consider that Argentina may, in principle,
impose on imported products atax or other charge equivaent to and not in excess of the taxes or other
charges levied internally at the various stages of production of the like domestic product. It is not
necessary for us to take position on this legal issue in the present case™® Even assuming that the

17 Report of the Working Party |1 on Schedules and Customs Administration, adopted on 26 February
1955, BISD 35/205.

%18 \We simply note that this issue was specifically addressed, but not resolved, by the Working Party |1
on Schedules and Customs Administration. The relevant passage of the Working Party's report reads as follows:

The delegate for Germany proposed the insertion of the following interpretative note
to paragraph 2:

"the words 'internal taxes or other internal charges of any kind in excess of those
applied, directly or indirectly, to like domestic products’, as employed in the first
sentence of paragraph a, shall be construed to denote the overall charge,
including the charges borne by like domestic products through being subjected to
internal taxes or other internal charges at various stages of their production
(charges borne by the raw materials, semi-finished products, auxiliary materials,
etc. incorporated in, and by the power consumed for the production of, the
finished products).”

The Working Party considered the significance of the phrase "internal taxes or other
internal charges' in relation to taxes which are levied at various stages of production, and in
particular whether the rule of national treatment would allow a government to tax imported
products at a rate calculated to be the equivalent of the taxes levied at the various stages of
production of the like domestic product or only at the rate of the tax levied at the last stage.
Several representatives supported the former interpretation, while the representative of the
United States, on the other hand, thought the reference to internal taxes covered only a tax
levied on the final product competitive with the imported article. Against the latter view it was
argued that that interpretation would establish a discrimination against countries which chose
to levy taxes at various stages and in favour of those which levy a single turnover tax on
finished products. Some other representatives were of the opinion that the equivalent of the
taxes on the final product and on its components and ingredients would be permitted, but not
taxes on power consumed in manufacture, etc. In view of these differences of opinion, the
Working Party does not recommend the insertion of an interpretative note, it being understood
that the principle of equality of treatment would be upheld in the event of atax on imported
products being challenged under the consultation or complaint procedure of the Agreement.

See the Working Party 11 Report on Schedules and Customs Administration, supra, para. 10. We also
note that the Appellate Body report on United States — FSC may have implications for the ability of a Member
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parties view were legaly correct, we consider that Argentina has not presented argument and
evidence sufficient for us to modify our earlier findings in respect of RG 3431

11.232 Argentina has not adduced any evidence which would establish that the interest lost or paid
due to the collection at source of the IVA on imported products is equivalent to the cumulative
interest logt or paid due to the collection or withholding at source of the IVA on like domestic
products at the various stages of their production. >*°

11.233 Moreover, Argentina has not supplied a convincing explanation of why imports are subject to
aflat rate of collection notwithstanding the varying degrees of processing of imported products.>® In
our view, Argentinas assertion that the rate differentials adjust for prior-stage tax burdens borne by
domestic products implies that the amount of adjustment should normally be greater (and hence the
rates of collection higher) for imported products with a high level of processing than for imported
products with alow level of processing. Thisis because, in the case of imported products with a high
level of processing, like domestic products may reasonably be assumed to have undergone a greater
number of production and processing stages and thus to have given rise to a greater number of
pre-payments of the IVA than domestic products with alow leve of processing.

11.234 In light of the foregoing, we cannot accept Argentinas argument that imported products
covered by RG 3431 are not subject to greater tax burdens than like domestic products, if account is
taken of prior-stage tax burdens borne by like domestic products.

Exemption mechanism

11.235 Argentina submits that General Resolution (AFIP) No. 17/97°*" establishes a mechanism for
the exemption of taxable persons from the various mechanisms for the collection or withholding at
source of the IVA. According to Argentina, such exemption is automatically granted in cases where
those collection regimes could give rise to pre-payments of the IVA which exceed a taxable person's
definitive tax liability under the IVA Law’>** Argentina argues that the exemption mechanism is
amed precisely at avoiding a stuation where the rate differentials challenged by the European
Communities generate a financial cost which aters the competitive opportunities of imported and
domestic products.

11.236 The European Communities argues that RG 17 does not remedy the discrimination which is
the subject of its complaint. The European Communities submits that importers may be granted an
exemption from the requirement to pre-pay the IVA only in situations where it can be anticipated that
they will find themselves in a loss position at the end of the relevant tax period. The European

with a territorial system of taxation to assess excess taxes to account for processes undertaken on the imported
product when outside the importing Member's jurisdiction, which processes might be accounted for if a world-
wide system were utilised.

*1% Nor has Argentina produced any evidence demonstrating that equivalence is achieved at least by
reasonabl e approximation, which might be appropriate in situations where the calculation of the exact amount of
adjustment would be overly difficult or administratively burdensome. For the proposition that account may be
taken, for purposes of border tax adjustment, of the fact that the calculation of the exact amount of adjustment
may be difficult in some cases, see the Working Party Report on Border Tax Adjustments, supra, at para. 16.

5201t should be recalled that the European Communities’ complaint concerns only the general collection
rates provided for in Article 3 of RG 3431. The European Communities does not challenge the special and
lower collection rates also laid down in Article 3 of RG 3431. Those special rates apply to import transactions
involving certain specified products, including live bovine animals, offal of bovines as well as fresh fruit and
vegetables.

21 Exhibit EC 11.7 (hereafter "RG 17").

522 Argentina notes that overpayment might arise, for example, because the mark-up with which a
taxable person operates is lower than the added value presumed under the different collection regimes. See
Argentina’s reply to Panel Question 45(b).
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Communities complaint is concerned, however, with the extra financial cost caused by the
pre-payments of the IVA during the tax period.

11.237 As a factua matter, the first thing that should be noted is the limited availability of the
exemption mechanism envisaged in RG17.°* In order for taxable persons to benefit from the
mechanism, they must be able to demonstrate an actual tax balance in their favour in the month
immediately preceding the date of an application for exemption.®** In other words, taxable persons
must already have made pre-payments of the IVA in excess of their definitive tax liability to be able
to avail themselves of the mechanism.

11.238 Asregards the benefit of the mechanism, elther full or partial exemption may be granted from
the pre-payment of the IVA, depending on the circumstances of each case®* Exemptions are granted
only for the tax period following the date of the application for exemption. Argentina has confirmed
that exemptions cannot be granted for tax periods prior to the date of application.®® As we

understand it, this means that pre-payments made in excess of actual tax liability cannot be recovered.

11.239 On the basis of the above, it is clear to us that the exemption mechanism benefits only a
limited class of taxable persons and then only for the future. Moreover, where exemptions are
granted, they do not compensate for actual excess pre-payments of the IVA and the lost interest
associated with such overpayments. In such circumstances, we fail to see how the exemption
mechanism provided for in RG 17 could be said to prevent RG 3431 from infringing Article 111:2, first
sentence, even for those importers who meet the relevant eligibility criteria. A fortiori, RG 17 cannot
provide legal cover for Argentina with respect to the class of importers who do not satisfy its
eligibility criteria.

11.240 We cannot, therefore, accept Argentina's argument based upon the exemption mechanism set
forthin RG 17.

Magnitude and duration of the tax burden differentias

11.241 Argentina argues that the tax burden differential chalenged by the European Communitiesis
de minimis>*’ According to Argentina, the present case is very different from the cases in which it
has been established that Article 111:2, first sentence, does not contain a de minimis exception.
Argentina submits that al those previous cases were based on tax rate differentials, whereas, in the
present case, the IVA Law provides for identical tax rates for imported and domestic products.
Argentina further argues that the impact of the loss of interest alleged by the European Communities
is limited to a maximum of 30 days.

11.242 The European Communities submits that the Appellate Body has confirmed in Japan —
Alcoholic Beverages 1 that Article 111:2, first sentence, is not qualified by a de minimis standard. The
European Communities also questions the correctness of Argentina's contention that the impact of the
lost interest is limited to 30 days, stating that the impact may last longer than 30 days in cases where,
for instance, an importer does not re-sell the imported goods within that time-period.

11.243 With respect to the permissibility of tax burden differentials, the Appellate Body stated in
Japan — Alcoholic Beverages 1 that:

523 |n reply to Panel Question 45(a), Argentina has confirmed that the exemption mechanism envisaged
in RG 17 is available to importers.

24 See Article 2 of RG 17.

% gee Article 5 of RG 17.

526 Argentina's reply to Panel Question 77.

527 For the parties quantitative estimate of one particular tax burden differential see paras. 8.179 and
8.181 of this report.
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Even the smalest amount of "excess' is too much. "The prohibition of
discriminatory taxes in Article I11:2, first sentence, is not conditional on a ‘trade
effects test' nor is it quaified by a de minimis standard."*®

11.244 In light of this statement, we disagree with Argentinds argument that the tax burden
differential resulting from RG 3431 and RG 3337 is consistent with Article [11:2, first sentence,
because the magnitude of the differentia is de minimis. Nor are we convinced by Argentinas
contention that the tax burden differentials in the present case are qualitatively different from those at
issue in earlier GATT/WTO cases’”

11.245 As regards Argentina's assertion that the tax burden differential is limited to a 30-day period,
we find it unnecessary to decide whether Argentinaiis correct as a factual matter because, even if the
impact of the tax differential were limited to a 30-day period, this would not remove or justify any of
the violations of Article I11:2, first sentence, we have found earlier. The terms of Article I11:2, first
sentence, prohibit tax burden differentids irrespective of whether they are of limited duration.
Moreover, since we have found above that even the smallest tax burden differentia is in violation of
Article 11132, first sentence, it would be inconsistent for us to alow tax burden differentials on the
basis that their impact is limited to a 30-day period.

11.246 Inlight of the foregoing, we do not accept Argentinas arguments based on the magnitude and
duration of the tax burden differentials.

Provisions of domestic law
11.247 Article 45 of the IVA Law provides:

For the purposes of this law, no discriminatory trestment based on the nationa or
foreign origin of goods shall be admissible in respect of rates or exemptions.

11.248 Argentina maintains that in view of the existence of Article 45 it cannot be said that the
regime for the pre-payment of the IVA discriminates against imported products. According to
Argenting, the provisions of Article 45 coincide with those of Article 111:2. Argentina argues that, by
virtue of Article 45, any person may proceed against the State if that person considers that the public
administration is causing him injury in any way. Argentina finds it highly significant, therefore, that
importers subject to the mechanism for the pre-payment of the IVA have not launched massive legal
actions against the State to claim redress for the tax burden differentials alleged by the European
Communities.

11.249 The European Communities argues that the mere existence of a domestic remedy against tax
discrimination would not be sufficient, per se, to exclude a violation of Article 111:2. The European
Communities also submits that the right of a Member to bring a matter before a panel is not subject to
the prior exhaustion of local remedies. The European Communities further notes that it is by no
means certain that Article 45 provides an effective remedy. In the view of the European
Communities, the wording of Article 45 is different from Article 111:2 and, in any event, Argentina
makes a reading of Article 45 which is a variance with the well-established interpretation of
Article 111:2.

11.250 We are not persuaded that the reference to "this law" in Article 45 necessarily implies a
linkage to RG 3431. Article 45, by its own terms, relates only to the rates or exemptions provided for
inthe IVA Law. The text of Article 45 makes no reference to the collection mechanism foreseen in

528 Appellate Body Report on Japan — Alcoholic Beverages |1, supra, at p. 23 (footnote omitted).
2% We recall in this regard that it is immaterial for purposes of the legal assessment of RG 3431 that,
pursuant to the IVA Law, the same ultimate tax rates apply to imported and like domestic products.
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RG 3431. Moreover, Argentina has stated that, under Argentinean law, there is a difference, at least
in matters of taxation, between alaw (ley), such as the IVA Law, and a resolution (resolucién), such
as RG 3431.>*° For these reasons, unlike Argentina, we do not find it significant that importers
subject to, and feeling discriminated by, RG 3431 have apparently not initiated legal proceedings
pursuant to Article 45.>%

11.251 Even if Article 45 implied a linkage to RG 3431, it should be borne in mind that we have
found that, as a matter of fact, RG 3431 discriminates against imports, notwithstanding the provisions
of Article 45. The existence of a linkage to RG 3431 could not affect this finding, unless Article 45
would set aside the provisions of RG 3431 to the extent of a conflict between the provisons of
Article 45 and RG 3431. Argentina has not, however, addressed the legal consequences, under its
domestic law, of possible incompatibilities between the IVA Law and RG 3431. We therefore see no
need to consider this point further.

11.252 For these reasons, we are unable to accept Argentinas argument that any inconsistencies of
RG 3431 with Article 111:2, first sentence, are "cured" by Article 45.

(iii)  Conclusions

11.253 Aswe are unable to accept Argentinas broad counter-arguments, we confirm the conclusions
we have reached in Section X1.C.5(b)(i) regarding the European Communities claims that imported
products faling under RG 3431 are subject to a tax burden which exceeds that imposed on like
domestic products.

11.254 It follows, therefore, that, by maintaining RG 3431, Argentinais acting inconsistently with its
obligations under Article 111:2, first sentence.

(© Pre-payment of the IG
0] Claims by the European Communities

11.255 The European Communities has also made a number of claims to the effect that, pursuant to
RG 3543, import transactions are subject to higher pre-payments of the IG than interna sades
transactions involving like products or are subject to such pre-payments when interna saes
transactions involving like products are not. Argentina has presented counter-arguments which are
specific to each of the European Communities claims. In addition, Argentina has advanced several
broad counter-arguments. Our approach to examining the European Communities claims in respect
of RG 3543 paralléls that we have followed for RG 3431 in respect of the pre-payments of the IVA.
Accordingly, should our examination in this Section lead us to the conclusion that one or other of the
European Communities claims is justified, that conclusion does not become definitive until and
unless we have reached the further conclusion, in Section X1.C.5(c)(ii) below, that Argentina's broad
counter-arguments are not sustainable.

530 According to Argentina, at least in tax matters, laws are enacted by the national legislature, the
Congreso de la Nacién, whereas resolutions are promulgated by administrative agencies. See Argentina's
Second Oral Statement, at pp. 6-7.

331 |t may be noted that, to the extent Argentinean law requires the institution of legal proceedings to
ensure the conformity of RG 3431 with Article 111:2, first sentence, this could in itself fall short of the
unconditional and full compliance required of Members. See e.g. the Panel Report on Argentina — Measures
Affecting Imports of Footwear, Textiles, Apparel and Other Items, adopted on 22 April 1998, WT/DS56/R, at
para. 6.68.
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Lower pre-payment rates applicable to internal sales by registered taxable persons

11.256 The European Communities points out that the rate at which the IG must be pre-paid, which is
either 3 percent or 11 percent, is higher than the withholding rate on internal sales, which is either
2 percent or 4 percent.

11.257 Argentina argues that the collection of the IG on imports at arate of 3 percent corresponds to
the average of the withholding rates applicable to interna sales transactions, which are 2 percent and
4 percent.

11.258 Werecall that, pursuant to RG 3543, imports are subject to pre-payment of the IG at arate of
3 percent.”® Asregards internal sales transactions, the |G is to be pre-paid at arate of 2 percent in the
case of sales by 1G-registered taxable persons and at arate of 4 percent in the case of sales by non-1G-
registered taxable persons’®

11.259 It is readily apparent that the 3 percent rate applicable to imports exceeds the 2 percent rate
applicable to like domestic products sold by IG-registered taxable persons. While it is true, as
Argentina points out, that the rate for imports corresponds to the average of the rates for interna sales,
the fact remains that the rate applicable to imports is higher than that applicable to like domestic
products sold by |G-registered taxable persons>**

11.260 It must be acknowledged that the 3 percent rate applicable to imports is lower than the 4
percent rate applicable to like domestic products sold by non-IG-registered taxable persons. Such
reverse discrimination is, however, of no avail to Argentina. Article 111:2, first sentence, is applicable
to each individual import transaction. It does not permit Members to balance more favourable tax
treatment of imported products in some instances against less favourable tax treatment of imported
products in other instances’*

11.261 We therefore conclude that RG 3543, by subjecting imports to a tax burden which exceeds
that imposed on like domestic products sold by |G-registered taxable persons, fails to satisfy the
requirements of Article 111:2, first sentence.

No pre-payment on internal sales of goods destined for the purchaser's own use or consumption

11.262 The European Communities points out that the IG must be pre-paid on imports of goods for
the importer's own use or consumption. The European Communities further points out that where
natural persons purchase domestic goods, they are not required to withhold the IG on their payments
to taxable sellers, unless those payments result from the exercise of an economic activity on the part
of those natural persons®*®

32 see Article 4 of RG 3543. Article 4 also provides that definitive imports of goods intended for use
or consumption by the importer are subject to a collection rate of 11 percent. The collection rate of 11 percent is
addressed under the next sub-heading.

%33 See Article 14.3 of RG 2784.

534 |t should again be recalled in this context that the identity and circumstances of the personsinvolved
in sales transactions cannot, in our view, serve as a justification for tax burden differentials. See the Panel
Reports on United States— Gasoline, supra, at para. 6.11; United States — Malt Beverages, supra, at para. 5.19.
See also footnote 499 of this report.

3% See the Panel Report on United States — Tobacco, supra, at para. 98. For reports with respect to
Article I11:4 of the GATT 1994, see the Panel Reports on United States — Section 337, supra, at para. 5.14;
United States — Gasoline, supra, at para. 6.14.

%3¢ Argentina has not submitted specific arguments in respect of this claim by the European
Communities.
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11.263 It should be recalled that, pursuant to RG 3543, the |G must be pre-paid at arate of 11 percent
in the case of definitive imports of goods intended for use or consumption by the importer.>*” In
contrast, RG 2784 provides that natural persons are required to withhold the 1G only where they make
payments for internal purchases resulting from an economic activity on their part.>*® In other words,
internal sales of goods intended for use or consumption by natura persons are not subject to
withholding at source of the IG.

11.264 We are not aware, in the context of an examination under Article 111:2, first sentence, of any
justification which could be offered in support of this discriminatory exemption of the aforementioned
type of interna sales transactions from the requirement to pre-pay the IG. We therefore conclude that
RG 3543, because it requires the pre-payment of the IG on definitive imports of goods intended for
use or consumption by the importer when no such pre-payment is required on interna sales of like
domestic goods intended for use or consumption by a natura person, does not conform to the
requirements of Article 111:2, first sentence>*

Minimum pre-payment threshold and monthly pre-payment allowance for internal sales

11.265 The European Communities notes that the IG must be pre-paid pursuant to RG 3543 with
respect to essentialy al import transactions, irrespective of their value. The European Communities
points out that under RG 2784, on the other hand, no IG is withheld on interna saes (i) when the
amount of |G which would have to be withheld does not reach a certain threshold amount and (ii)
when the purchaser's monthly payments do not exceed a certain amount.

11.266 Argentina argues that the number of taxable persons subject to RG 2784 is substantialy larger
than the number of taxable persons subject to RG 3543. According to Argenting, if no minimum
withholding amount had been fixed, the withholding mechanism would have become inefficient and
would not have helped minimise collection costs. Argentina further contends that import transactions
always involve large sums of money and that it was therefore not considered necessary to set
minimum amounts. Argentina further points out that, in any event, imported samples of a value not
exceeding a certain threshold are also not subject to collection at source of the I1G.

11.267 With respect to the minimum monthly amounts which are not subject to withholding under
RG 2784, Argentina submits that importers must pre-pay the IG once, namely when the goods
undergo inward customs clearance. Argentina argues that, in contrast, in the case of internal sales
transactions, the taxable person is liable to withholding on a monthly basis and hence account is taken

%37 See Article 4 of RG 3543.

%38 See Article 3 f) of RG 2784.

539 |n our view, the European Communities does not challenge the fact that imports for importers own
use or consumption are subject to pre-payment of the IG at a rate of 11 percent, whereas internal sales
transactions are taxed at rates of either 2 percent or 4 percent, depending on whether the sales are made by 1G-
registered or non-1G-registered taxable persons. The European Communities’ submissions on this issue, taken
as awhole, do not suggest that the European Communities makes such a claim. Those submissions do not, in
any event, contain specific arguments supporting and substantiating such a claim. See EC First Written
Submission, at para. 96; First Oral Statement, at paras. 53-55; Second Written Submission, at paras. 103-105.
We therefore refrain from making findings in respect of these rate differentials. It should nonetheless be pointed
out that Argentina has presented arguments to justify one of these rate differentials. See paras. 8.187-8.189 of
this report. With respect to Argentina's argument that that differential is justified in light of the tax-bearing
ability of the taxable persons concerned, we simply recall that we have previously expressed the view that it is
not permissible under Article 111:2, first sentence, to impose different tax burdens on imported and like domestic
products on the basis of the circumstances or characteristics of the purchasers or sellers of those products. As
concerns Argentina's argument that the differential is beyond question in view of the different uses for which the
goods in question are intended, we limit ourselves to noting that, in our view, it is not the actual use to which a
product is put by its user which is relevant for purposes of a "like products’ determination under Article I11:2,
first sentence, but the potential end-uses of the products as such.
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of al transactions taking place during each monthly period, which justifies the setting of the minimum
amounts.

11.268 We note that RG 2784 provides for a minimum pre-payment threshold.>*® Where a taxable
transaction gives rise to an amount to be withheld which is below that amount, no withholding isto be
effected. No such minimum pre-payment threshold is set forth in RG 3543. We further note that
RG 2784 provides for a monthly pre-payment alowance. Monthly payments for internal sales
involving the same sdller and purchaser and not exceeding a specified amount are not subject to
withholding.>** Again, no such "tax"-exempt threshold amount is envisaged in RG 3543 for import
transactions in like circumstances.

11.269 We begin our andysis with the minimum pre-payment threshold. According to Argentina,
the threshold laid down in RG 2784 is necessary for purposes of efficient tax administration. No such
threshold exists under RG 3543, according to Argenting, because the number of taxable persons
subject to it is substantially smaller and because import transactions always involve large sums of
money. We are unable to accept these arguments. Neither by its terms nor by implication does
Article 111:2, first sentence, permit the imposition of different tax burdens on imported and like
domestic products on the grounds that they are in the interest of administrative efficiency.>* By the
same token, Argentinas statement that domestic traders outnumber importers, even if true, would not
provide a judtification for discriminating against imported products. Finally, we must note that
Argentina has not demonstrated that import transactions "always' involve large amounts of money.

11.270 We next turn to the monthly pre-payment allowance for internal sales. Argentina submits that
these allowances are warranted in the case of internal transactions as they relate to Situations where a
series of transactions take place during each monthly period. Conversdly, according to Argentina,
import transactions are instantly "taxable" upon importation. We are not persuaded by this argument.
Like import transactions, interna sales transactions are subject to pre-payment on a "per transaction”
basis>*® This is true, in our understanding, even where a series of transactions involving the same
sdller and purchaser is undertaken within the same month.>** We therefore fail to see a fundamental
difference between internal sales transactions and import transactions in thisregard. In any event, it is
clear to us that, by granting a monthly pre-payment allowance to certain domestic sellers based upon
sales transactions with a particular purchaser, which alowance is not available to importers of like
products, Argentina acts inconsistently with its obligations under Article 111:2, first sentence’®

11.271 For the foregoing reasons, we conclude that RG 3543 violates Article 111:2, first sentence, by
denying imported products the benefit of a minimum pre-payment threshold and a monthly
pre-payment allowance when such benefits are available to like domestic products.

>0 See Article 16 of RG 2784.

%41 See the introductory paragraphs of Articles 13 and 15 of RG 2784 as well as Article 15.3 of
RG 2784.

%42 parties replies to Panel Question 30.

43 see Article 5 of RG 2784. We note that Argentina does not explain how its contention that internal
sales transactions are subject to withholding on a monthly basis can be reconciled with the provisions of
Article 5 of RG 2784. See Argentina's First Written Submission, at para. 125. If it were true that internal sales
transactions are subject to withholding on a monthly basis whereas import transactions are subject to collection
at source on a "per transaction" basis, this could, in our view, add to the existing tax burden differential with
respect to imported and like domestic products. Since our overall conclusion on the European Communities
claim in respect of the monthly pre-payment allowance for internal salesis not affected by whether or not the IG
iswithheld on internal sales transactions on amonthly basis, we need not pursue thisissue further.

>4 See Article 13 of RG 2784.

%% See the Panel Reports on United States — Gasoline, supra, at para. 6.11; United States — Malt
Beverages, supra, at para. 5.19. See also footnote 499 of this report. It should also be noted that Argentina has
not explained why it would not be possible to make available to all importers a monthly pre-payment allowance
equivalent to that provided for in RG 2784.
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(i)  Broad counter-arguments by Argentina>*® '

Exemption mechanism

11.272 Argentina points out that Article 28 of RG 2784 establishes a mechanism for the exemption of
taxable persons from the various mechanisms for the collection or the withholding at source of the IG.
Argentina notes that Article 28 provides for the issuance of a specid certificate of non-withholding in
situations where the pre-payments of the |G in the relevant tax period could exceed the definitive tax
liability arising from the IG Law. Argentina submits that Article 28 is designed to prevent the rate
differentials challenged by the European Communities from generating a financia cost which aters
the competitive opportunities of imported and domestic products.

11.273 The European Communities considers that Article 28 does not remedy the discrimination
which is the subject of its complaint. The European Communities recognizes that importers may be
granted an exemption from the requirement to pre-pay the |G in situations where it can be anticipated
that they will find themselves in a loss position at the end of the relevant tax period. The European
Communities recals, however, that its complaint is concerned with the extra financial cost caused by
the pre-payments of the IG during the tax period.

11.274 Argentina has confirmed that the exemption mechanism set forth in Article 28 of RG 2784
applies to both imported and domestic goods>*® In our understanding, the availability of the
exemption mechanism is conditional upon a showing by the taxable person that the pre-payments of
the 1G to be made in the course of the annua tax period could exceed the definitive tax liability under
the IG Law. Applications for exemption may be filed before the definitive tax liability is assessed.>*
If the Argentinean tax authorities determine that an overpayment situation could arise, an exemption
from the requirement to pre-pay the IG is granted.”® Exemptions are vaid for the tax period during
which the application for exemption is filed and a so cover part of the following tax period.

11.275 Inlight of the foregoing, we consider that, by virtue of Article 28, an eligible importer can to
some extent prevent overpayment situations from arising. As an incidental effect, the importer who is
granted an exemption can adso avoid the discriminatory tax burden resulting from RG 3543.
However, Argentina has not clearly explained to us what, if any, remedy is available to an importer
who files an application for exemption only after having made a certain number of pre-payments of
the 1G. In our view, Argentina could avoid a violation of Article I11:2, first sentence, only to the
extent that pre-payments already made are refunded with appropriate interest.®™" Even disregarding

%46 1t should be borne in mind, in accordance with what we have previously said in Section
X1.C.5(b)(ii), that the broad counter-arguments grouped together here are not in the nature of affirmative
defences.

%47 |t appears to us that Argentina does not contend that the discriminatory tax burden imposed on
importers by RG 3543 adjusts for prior-stage pre-payments borne by the like domestic product. We understand
Argentina to argue that the interest lost or paid by taxable persons as a result of the pre-payment of the I1G, as
envisaged in RG 2784, cannot be passed on to the next processing or marketing stage. See Argentina's reply to
Panel Question 32; Argentina's Second Oral Statement, p. 8. In those circumstances, we fail to see arationale
for adjustment for prior-stage pre-payment of the IG. We therefore do not address this counter-argument here.
In any event, our considerations on the same argument in respect of the pre-payments of the IVA envisaged in
RG 3431 would be equally applicable. See Section X1.C.5(b)(ii) above.

548 Argentina's reply to Panel Question 45(a). Argentina's reply is consistent with the provisions of
Article 9 of RG 3543. Argentinafurther refersto Circular 1277. See para. 8.207 of this report.

%49 Argentina has stated that this is subject to the condition that Article 28 of RG 2784 does not
stipulate as a condition that the taxable persons must have a balance in their favour. See Argentina's reply to
Panel Question 45(c). No such stipulation is evident on the face of the currently applicable Article 28.

%50 Exemptions do not extend to pre-payments to be made on the basis of the income of employees.
See Argentinas reply to Panel Question 78.

1 Argentina has referred to General Resolution (DGI) No. 2224 (hereafter "RG 2224"), according to
which taxable persons may apparently reguest the refund of excess pre-payments. Argentina has not made
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this open issue, the fact remains that Article 28 is a priori of no avail to those importers who cannot
demonstrate a possible overpayment situation in the course of a given tax period.

11.276 We are therefore not persuaded, even basing ourselves on assumptions most favourable to
Argenting, that Article 28 ensures the conformity of RG 3543 with Article 111:2, first sentence.

Refund mechanism

11.277 Argentina notes that, in case the pre-payments of the IG made in the course of the tax period
exceed the definitive tax liability arising from the I1G Law, the taxable person may request the refund
of the excess payments pursuant to Resolution 2224. Argentina further points out that the actua
overpayments are refunded with interest in accordance with Resolution (MeyOySP) No. 1253/98°%,
Argentina submits that, like the exemption mechanism provided for in Article 28, the refund
mechanism serves to prevent the rate differentials challenged by the European Communities from
generating a financia cost which aters the competitive opportunities of imported and domestic
products.

11.278 The European Communities points out that the refund mechanism does not provide for the
refund of the financial costs caused by the pre-payments of the IG during the tax period. It only
alows the refund of the amount by which the pre-payments of the IG made during the tax period
exceed the taxable person's definitive tax liability under the IG Law. The European Communities
congiders therefore that the refund mechanism fails to dispose of the European Communities
complaint.

11.279 We note that, notwithstanding our request, Argentina has not provided us with documentary
evidence regarding the refund mechanism, which it clams is set out in RG 2224. From Argentinas
submissions, it appears that RG 2224 envisages the possibility to request the refund of the
pre-payments of the IG made in situations where taxable persons have made actua pre-payments in
excess of their definitive tax liability under the IG Law. According to Argentina, where a refund is
granted, not only are the full amounts of the excess payments refunded, but interest is paid on those
amounts in accordance with Resolution 1253.%% This interest is calculated as of the date of filing of a
refund request.>>*

11.280 Even disregarding the lack of documentary support for Argentinas argument, we are not
persuaded, on the basis of Argentina's submissions, that the refund mechanism precludes RG 3543
from infringing Article 111:2, first sentence. It is sufficient to note in this regard that the refund
mechanism is apparently available only to taxable persons, including importers, who are in a Situation
of actual overpayment of the IG, but not to all others. Moreover, those importers who are granted a
refund receive interest only as of the date of filing of their refund request and not as of the date on
which they have made the pre-payments of the IG. They thus do not appear to be compensated for the
full amount of interest lost or paid as a result of the pre-payments of the IG made in excess of ther
definitive 1G liability.

clear, however, how RG 2224 relates to the provisions of Article 28 and, in particular, whether a taxable person
can be granted an exemption under Article 28 and at the same time receive a refund of pre-payments already
made. We note that Argentina has not submitted to us RG2224.

52 Exhibit ARG-XXXVII (hereafter "Resolution 1253").

53 Argentina's reply to Panel Question 45(e). Resolution 1253 sets the interest rate payable at 0.5
percent per month.

54 Argentina's reply to Panel Question 45(e).
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11.281 In light of the foregoing, we do not accept Argentinas argument based upon the refund
mechanism.

Magnitude of the tax burden differential

11.282 Regarding Argentinas argument that the magnitude of the tax burden differentia resulting
from RG 3543 and RG 2784 is de minimis, we note that our considerations relating to the same
argument in respect of the pre-payments of the IVA envisaged in RG 3431 and RG 3337 are equally
applicable here>® Accordingly, we disagree with Argentina's argument in respect of the magnitude
of the tax differential.

(i)  Conclusions

11.283 Aswe are unable to accept Argentinas broad counter-arguments, we confirm the conclusions
we have arrived at in Section X1.C.5(c)(i) regarding the European Communities claims that imported
products faling under RG 3543 are subject to a tax burden which exceeds that imposed on like
domestic products.

11.284 It follows, therefore, that, by maintaining RG 3543, Argentina is acting inconsistently with its
obligations under Article 111:2, first sentence.

6. Defence under Article XX(d) of the GATT 1994
(a@ Overview of the parties arguments and analytical approach followed
11.285 Article XX of the GATT 1994 reads in relevant part:

Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures.

(d) necessary to secure compliance with laws or regulations which are
not inconsistent with the provisions of this Agreement, including those relating to
customs enforcement, the enforcement of monopolies operated under paragraph 4 of
Article 1l and Article XVII, the protection of patents, trade marks and copyrights, and
the prevention of deceptive practices;

11.286 Argentina asserts that, should we find that the contested mechanisms for the collection of the
IVA and IG are inconsistent with the provisions of Article 111:2, first sentence, those mechanisms
would nevertheless be justified under the provisons of Article XX of the GATT 1994. More
particularly, Argentina submits that those mechanisms fall within the terms of Article XX(d).

11.287 The European Communities considers that Argentina has failed to demonstrate that the
mechanisms at issue satisfy the requirements of Article XX(d). The European Communities also
arguesthat Article XX must be interpreted narrowly.

% See Section X1.C.5(b)(ii) above. A short summary of the parties’ arguments relating to this issue
can also be found in that Section.
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11.288 We note that a measure found to be inconsistent with one or severa of the substantive
obligations of the GATT 1994 must withstand a two-tiered analysis in order for it to be justified under
Article XX. Specificaly, that measure must:

() fall within the scope of one of the recognised exceptions set out in paragraphs
(@ to (j) of Article XX in order to enjoy provisiona justification and

@i meet the requirements of the introductory provisions of Article XX, the so-
called chapeau.®*®

11.289 In examining Argentinas affirmative defence under Article XX(d), we first anayse whether
the contested measures fal within the terms of paragraph (d) of Article XX. If such is the case, we
proceed to an analysis of the same measures under the chapeau of Article XX.

(b) Provisiona justification under paragraph (d) of Article XX

11.290 It isapparent from the text of paragraph (d) of Article XX that it is incumbent upon Argentina
to demonstrate three e ements. Those three e ements are;

() the measures for which justification is claimed secure compliance with other
laws or regulations,

@i those other laws or regulations are not inconsistent with the provisions of the
GATT 1994; and

(iii) the measures for which justification is claimed are necessary to secure
compliance with those other laws or regulations.

11.291 Accordingly, our analysis proceeds in three steps.
0] Existence of measures which secure compliance with other laws or regulations

11.292 Argentina contends that the contested mechanisms for the collection at source of the IVA and
IG, i.e. RG 3431 and RG 3543, were put in place in order to avert actions which are illegal under the
terms of the IVA Law and |G Law, such asfailure to declare or pay the IVA or 1G. Argentinaargues,
therefore, that those mechanisms were specifically designed to secure compliance with the IVA Law
and |G Law respectively.

11.293 The European Communities does not contest that RG 3431 and RG 3543 are measures which,
inter alia, secure compliance with the IVA Law and |G Law respectively.

11.294 We agree with the parties in this respect. As regards RG 3431, the fact that pre-payments
made in accordance with it are creditable a the time of settlement of the definitive IVA liability
creates an incentive for importers to declare the re-sale of the imported products to the tax authorities,
which re-sale is taxable under the IVA Law.>’ RG 3543, on the other hand, helps secure compliance
with the IG Law inasmuch as the pre-payments for which it provides reduce evasion of the IG
resulting from failure to declare taxable income.

%56 See the Appellate Body Report on United States — Gasoline, supra, at p. 22.

57 1t will be recalled that the pre-payments are collected upon importation in anticipation and on
account of the re-sale of the imported products. Failing declaration of the re-sale transaction, importers lose the
pre-payments made upon importation.
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11.295 We therefore conclude that RG 3431 and RG 3543 serve to secure compliance with the IVA
Law and IG Law respectively.

(i) Consistency with the GATT 1994 of those other laws or regulations

11.296 Argentina asserts that the IVA Law and |G Law are consistent with its obligations under the
GATT 1994.

11.297 The European Communities does not question the consistency with the GATT 1994 of either
the IVA Law or the IG Law.*®

11.298 We continue, therefore, on the basis that the IVA Law and the IG Law must be presumed to
be congistent with the GATT 1994.

(i)  Necessity of the measures taken to secure compliance

11.299 Argentina contends that Members invoking Article XX(d) are entitled to a certain degree of
discretion in determining whether a measure is "necessary”. Argentina considers that the Member
taking a measure is best placed to assess whether that measure is necessary. Argentina aso argues
that paragraph (d) of Article XX does not say that a Member must evauate a number of aternative
measures which would ensure the observance of its laws and then choose the least trade-restrictive
among them.

11.300 The European Communities argues that it is our task to examine whether Argentinas
measures are "necessary” to achieve Argentinas desired level of enforcement of the IVA Law and IG
Law. The European Communities considers that the relevant test for assessing the necessity of a
measure can be found in the report of the GATT 1947 panel on United States — Section 337. The
European Communities notes that that panel held that a Member cannot justify a measure as necessary
in terms of Article XX(d) "if an aternative measure which [that Member] could reesonablg/ be
expected to employ and which is not inconsistent with other GATT provisions is available to it". >

11.301 Argentina asserts that, even if the European Communities interpretation were correct, the
contested mechanisms for the collection of the IVA and |G upon importation of goods are the only
measures reasonably available to it for securing compliance with the IVA Law and |G Law.
Argentina notes that tax evasion is an entrenched socid ill in Argentina. According to Argentina, in
such a situation, a government's primary focus must be on the prevention of tax evasion rather than its
represson. Argentina contends that the aforementioned mechanisms are preventative in nature.
Argentina points out in this regard that the creditable pre-payments of the IVA and I1G ensure the
settlement of the definitive tax liability at the appropriate time and that the mechanisms concerned
also make it possible to detect, and thus reduce, tax evasion by rendering transparent the business
dealings of taxable persons.

11.302 The European Communities considers that Argentinas submissions may be relevant for
purposes of demonstrating that the contested mechanisms are necessary to fight tax fraud. The
European Communities notes, however, that those submissions fail to explain why it is necessary to
impose a heavier tax burden on imported products than on like domestic products.

11.303 It must be stated, as a preliminary matter, that the question which we must examine here is
whether the contested measures are "necessary” to secure compliance with the IVA Law and the IG

%8 See para. 8.41 of thisreport.
%59 panel Report on United States — Section 337, supra, at para. 5.26.
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Law>® At this point in our analysis, we look at the relationship of Argentinas claimed policy

objective of securing compliance with the IVA Law and the IG Law and the general design and
dructure of RG 3431 and RG 3543.°%

11.304 Having clarified this point, it should be recalled, next, that the parties are in disagreement
over the correct interpretation to be given to the term "necessary” as it appears in Article XX(d). For
the European Communities, a measure can be said to be necessary only if no aternative measure
which is consistent with the GATT 1994 is reasonably available to a Member. Argentina, on the other
hand, rejects this approach as overly restrictive of a Member's right to invoke the exception set forth
in Article XX(d). We see no need to resolve this interpretative issue.

11.305 We are sdtisfied that Argentina has adduced argument and evidence sufficient to raise a
presumption that the contested measures, in their general design and structure, are "necessary” even
on the European Communities reading of that term. Argentina stresses the fact that tax evasion is
common in its territory and that, againgt this background of low levels of tax compliance, tax
authorities cannot expect to improve tax collection primarily through the pursuit of repressive
enforcement dtrategies (eg. aggressive crimina prosecution of tax offenders). In those
circumstances, Argentina maintains, tax authorities must direct their efforts towards preventing tax
evasion from occurring in the first place. According to Argentina, thisis precisaly what RG 3431 and
RG 3543 are designed to accomplish.>®?

11.306 The European Communities does not dispute that, in the circumstances of the present case,
collection and withholding mechanisms are necessary to combat tax evasion.”®® Nor has the European
Communities submitted other arguments or evidence which would rebut the presumption raised by
Argentinain respect of the "necessity” of RG 3431 and RG 3543.°*

%0 The Appellate Body stated in United States — Gasoline that "[t]he chapeau of Article XX makes it
clear that it is the "measures’ which are to be examined under Article XX(g), and not the legal finding of
[violation]". Seethe Appellate Body Report on United States — Gasoline, supra, at p. 16. While this statement
refers to Article XX(g), the Appellate Body's reasoning relies on the chapeau, which applies equally to
Article XX(g) and Article XX(d). The Appellate Body's reasoning must therefore also extend to Article XX(d).
Accordingly, we do not consider it appropriate to examine under Article XX (d) whether the less favourable tax
treatment accorded to imported products as a result of the application of RG 3431 and RG 3543 is "necessary".
It should be noted that the GATT 1947 panel in United States — Section 337 considered that "what [had] to be
justified as "necessary" under Article XX(d) [was] each of the inconsistencies with another GATT Article found
to exist". See the Panel Report on United States — Section 337, supra, at para. 5.27. While the approach
adopted by the panel in United States — Section 337 could be seen to be based on the view that the "necessity"
test set forth in Article XX(d) gives rise to a somewhat different Article XX analysis than, for instance, the
"relating to" test contained in Article XX(g), we see no need to dwell upon this point, since the Appellate Body
has outlined, in the more recent United States — Gasoline case, what, in its view, is the correct and general
approach to interpreting and applying Article XX.

%61 See the Appellate Body Report on United States— Import Prohibition of Certain Shrimp and Shrimp
Products ghereafter "United States— Shrimp™), adopted on 6 November 1998, WT/DS58/AB/R, at para. 149.

%2 1 our view, the presumption raised by Argentina of the existence of a relationship of necessity
between Argentina's declared objective of securing compliance with the IVA Law and |G Law and the general
design of RG 3431 and RG 3543 is not affected by the inconsistency of these measures with Article 111:2, first
sentence.

%63 See para. 8.258 of thisreport.

%641t is true that the European Communities disputes that the higher rates applied to imported products
pursuant to RG 3431 and RG 3543 are "necessary" in order to secure compliance with the IVA Law and IG
Law. See e.g. EC First Oral Statement, at paras. 79, 82 and 84. We consider that this contention goes to the
guestion of whether Argentina makes improper use of the exception set out in Article XX(d) and not to the
guestion of whether RG 3431 and RG 3543, in light of their general design and structure, fall within the terms of
Article XX(d). We therefore address the justifiability of applying higher rates to imported products when we
appraise RG 3431 and RG 3543 under the chapeau of Article XX. This approach is in accordance with that
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11.307 In light of the foregoing, we conclude that, in view of their general design and structure,
RG 3431 and RG 3543 are "necessary” measures within the meaning of Article XX(d).

11.308 Since it has thus been established that RG 3431 and RG 3543 satisfy all of the requirements
st forth in Article XX(d), we further conclude that they enjoy provisional justification under the
terms of Article XX(d).

(c) Consistency with the requirements of the chapeau of Article XX
(i) Interpretation and application of the chapeau

11.309 Argentina argues that the pre-payment of the IVA and IG is intended to combat tax evasion
and not to restrict trade.  Argentina submits that, since increased trade means increased tax collection,
the contested collection mechanisms cannot possibly be regarded as constituting a "disguised
restriction on internationa trade".

11.310 Regarding the chapeau's additional requirement that those mechanisms not be a means of
"arbitrary or unjustifiable discrimination between countries where the same conditions prevail”,
Argentina notes that the use of the terms "arbitrary” and "unjustifiable” indicates that there could be
discrimination which is "not arbitrary" or "jutifiable’. Argentina further is of the view that the
aforementioned requirement is concerned with discrimination between exporting countries, but not
with discrimination between the importing country and exporting countries. Argentina argues that the
fact that the Appellate Body in United Sates — Gasoline found otherwise does not detract from its
view. According to Argentina, the Appellate Body did so only because, in that specific case, the
parties had a common interpretation of the requirement in question.

11.311 The European Communities considers that the chapeau is concerned with discrimination
between the importing country and exporting countries. The European Communities recalls that the
Appellate Body accepted this interpretation in United Sates — Gasoline and that the Appellate Body
later confirmed it in United Sates— Shrimp.  The European Communities submits that the fact that a
violation of Article Il presupposes discrimination between an importing country and an exporting
country does not make Article XX redundant since the discrimination at issue in the chapeau is of a
different kind than that at issuein Article I11.

11.312 It iswell to recall at the outset that the fundamental purpose of the chapeau of Article XX is
to avoid abuse or misuse of the particular exceptions set forth in Article XX, in the present case of the
exception set forth in Article XX(d).>*> Accordingly, whereas our focus was on the general design and
structure of RG 3431 and RG 3543 when we examined whether these measures fall within the terms
of Article XX(d), our focus here is on whether their application constitutes a misuse of that
exception. >*°

followed by the Appellate Body in United States— Gasoline. See the Appellate Body Report on United States —
Gasoline, supra, at pp. 19 and 25-29.

%65 See the Appellate Body Report on United States — Gasoline, supra, at pp. 22 and 25.

%66 By its terms, the chapeau refers to the manner in which a contested measure is "applied”. The
chapeau thus clearly coversindividual acts of application of a contested measure. We consider, moreover, that,
where a measure itself requires certain action inconsistent with the standards contained in the chapeau, that
measure will, of necessity, be applied in a manner inconsistent with the standards contained in the chapeau. It
may be noted in this connection that, in our understanding, in United States — Gasoline, the Appellate Body did
not so much focus on the manner in which the baseline reguirements were applied in specific instances. Rather,
the Appellate Body's concern appears to have been with the question of whether the United States could
"impose" and apply, as a matter of law (i.e. in its Gasoline Rule), a statutory baseline requirement on foreign
refiners and an individual baseline requirement on domestic refiners. The Appellate Body addressed the
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11.313 The chapeau sets forth three standards which a particular measure must meet®’ Those

standards are cumulative in nature. As aresult, if the measure for which justification is claimed fails
to meet one of them, the measure ipso facto fails to satisfy the requirements of the chapeau. The order
in which the standards are examined is therefore immateria. In the present case, we consider it
appropriate to analyse first whether the application of RG 3431 and RG 3543 congtitutes a means of
"unjustifiable discrimination between countries where the same conditions prevail".

11.314 According to the Appellate Body, the phrase "unjustifiable discrimination between countries
where the same conditions prevail” is sufficiently broad to encompass not only discrimination
between exporting Members, but aso discrimination between exporting Members and the importing
Member in question. %8 Tq this we would add that, in our view, the phrase "discrimination between
countries where the same conditions prevail” is also broad enough to encompass discrimination
between products of the territories of those countries.*®

11.315 Since we have already found that RG 3431 and RG 3543 give rise to discrimination between
imported products and like domestic products, the only remaining issue is whether the discrimination
resulting from the application of RG 3431 and RG 3543 is "unjustifiable”.>” It isimportant to bear in
mind that the standard of "unjustifiable" discrimination is different in nature and quality from the
standard of discrimination contained in Article 111:2, first sentence®” As Argentina correctly points
out, the prohibition on unjustifiable discrimination in the application of a measure by necessary
implication leaves room for justifiable discrimination. On the other hand, this does not imply that
some discrimination is aways justifiable. Whether or not any discrimination is justifiable, in a given
instance, and if so, to what extent, must be ascertained by way of anaysis of the specific
circumstances of each case.

justifiability of this regulatory differentiation under the chapeau. See the Appellate Body Report on United
States— Gasoline, supra, at pp. 25-29.

%87 The chapeau provides that the measure in question must not be applied in such a manner as to
constitute (i) a means of "arbitrary ... discrimination between countries where the same conditions prevail”, (ii)
a means of "unjustifiable discrimination between countries where the same conditions prevail" or (iii) a
"disguised restriction on international trade”.

%68 See the Appellate Body Reports on United States — Shrimp, supra, at para. 150; United States —
Gasoline, supra, at pp. 23-24. We do not share Argentina's view that the Appellate Body adopted this
interpretation of the phrase "discrimination between countries where the same conditions prevail” on the sole
basis that, in that specific case, the parties had a common understanding of it. The Appellate Body also
observed in United States — Gasoline that the term "countries* in the chapeau was textually unqualified. See
United States — Gasoline, supra, footnote 46. And in United States— Shrimp, the Appellate Body stated that, in
United States — Gasoline, it had "accepted” the assumption of the parties that discrimination within the meaning
of the chapeau could also occur between the importing country and exporting countries. See United States —
Shrimp, supra, at para. 150.

%9 |t may be pointed out, in addition, that there is nothing in the chapeau to suggest that it does not
cover "discrimination” in respect of internal taxation.

570 Argentina has not been able to convince us that, in the present case and for purposes of applying the
chapeau, "the same conditions [do not] prevail" between Argentina and the European Communities. In
particular, the fact that Argentina is a developing country Member which has to contend with low levels of
compliance with its tax laws, does not, in our view, provide a justification for discriminating against imported
products under the facts of the present case. It should be recalled, moreover, that the Appellate Body in United
States — Gasoline - a case which also involved discrimination between imported and like domestic products - did
not specifically examine and make a finding on whether the "same conditions prevail[ed]" between Brazil and
Venezuela, on the one hand, and the United States, on the other hand. See the Appellate Body Report on United
States— Gasoline, supra, at pp. 25-29. Wetherefore do not see aneed to further examine this element.

"1 See the Appellate Body Report on United States — Shrimp, supra, at para. 150; United States —
Gasoline, supra, at p. 23.
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(i) Justifiability of discrimination

11.316 Argentina submits that the rates applicable to import transactions pursuant to RG 3431 and
RG 3543 are warranted because Customs represents a point where there is a high concentration of
formal transactions. Argentina notes that in cases where there is a comparable concentration of
forma transactions in the interna market, Argentina applies rates equal to or higher than those
applied at Customs. Argentina refers to the examples of RG 18, pursuant to which the IVA is to be
withheld at a rate of 10.5 percent, and of General Resolution No. 3316/91, which envisages a 14
percent withholding on payments of certain professional fees.

11.317 Specifically with respect to the pre-payment of the IVA, Argentina submits that any lowering
of the 10 percent rate applicable to import transactions would undermine the goal of combating tax
evason and would lead to a loss of net tax revenue. Argentina argues that this is so because a
reduction of the current rate would lessen the incentive for importers to declare their subsequent

internal  re-sale transactions, which transactions could therefore not be subjected to taxation.

Argentina asserts that a one percentage point reduction of the 10 percent collection rate for imports
would trandate into a monthly tax revenue loss of US$10 million. Argentina points out in this regard
that the revenue raised from the various mechanisms for the pre-payment of the IVA and I1G is used to
comply with certain quarterly deficit commitments Argentina has made vis-a-vis the International

Monetary Fund (IMF). Argentina maintains that a reduction of the rate currently applicable to
imports would jeopardise Argentina's meeting those deficit targets.

11.318 Argentina further argues that an increase in the 5 percent rate for the pre-payment of the IVA
on internal sales by agentes de percepcion to small loca buyers would not further reduce tax evasion.
According to Argentina, a rate increase would not make transactions at subsequent marketing stages
more transparent, since the aforementioned transactions tend to take place amost at the end of the
marketing chain. Argentina contends that, for that reason and also because of the greater number of
pre-payment mechanisms applying to interna sales transactions, there would be a risk that higher
rates for the pre-payment of the IVA would give rise to a situation of overpayment of the IVA.
Argentina argues that an increase in the rate would therefore ultimately lead to a higher number of
exemptions granted under RG 17, with the consequence that there would be more informal
transactions and, as aresult, a net decrease in tax revenue collected. Argentina points out that, even at
the current rate, there has in recent years been a steady increase in the number of exemptions granted.

11.319 The European Communities argues that from the fact that the collection of pre-payments is
easer for imports it does not follow that it is necessary to collect those pre-payments at rates which
are higher than those applicable to internal sales. The European Communities further submits that it
is not clear why the collection of pre-payments of the IVA on imports at a rate of less than 10 percent
would constitute a "disincentive’ to declare subsequent transactions. The European Communities
notes in this regard that it is difficult to understand why importers could be interested in not charging
the IVA on their re-sales, since that would seem to be the easiest way for them to credit the IVA paid
on their import transactions. The European Communities aso wonders why the collection of
pre-payments of the IVA oninterna sales by agentes de percepcion to loca buyers at a rate of only 5
percent does not create a "disincentive" to declare subsequent transactions. On this point, the
European Communities maintains that Argentina has not provided evidence demonstrating that the
payment of the IVA is more frequently evaded when imported goods are re-sold by importers than
when domestic goods are re-sold by "domestic" sdllers.

11.320 The European Communities also disputes that an increase in the 5 percent rate for the
pre-payment of the IVA on internal sales by agentes de percepcion to smal loca buyers would
produce the revenue loss predicted by Argentina. The European Communities submits that, while an
increase in the collection rate may result in an increase in the number of exemptions, this would not
necessarily reduce the revenue collected through the mechanism for the pre-payment of the IVA. The
European Communities recdls in this regard that exemptions are granted only in cases where the
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pre-payments made exceed the definitive liability under the IVA law. The European Communities
points out, in addition, that the increase in the number of exemptions granted in recent years may be
the result of factors which are unrelated to the rate at which the pre-payments are collected, such as
greater familiarity of taxable persons with the exemption mechanism. The European Communities
also notes that Argentina has not provided evidence which would show that exemptions are more
frequently requested, in relative terms, by "domestic” sellers than by importers.

11.321 In response to a question of the Panedl regarding why Argentina cannot refund the additional
loss of interest suffered by importers, Argentina submits that it would be virtually impossible to
guantify the interest lost, since this would require an analysis of a range of factors, such as the time-
lapse between each payment on account and its corroboration in the tax statement. Argentina notes,
furthermore, that the resulting cost to the government of verifying the appropriateness of a refund and
of the quantification of the interest lost would be exorbitant, so much so that it would cause the failure
of the various mechanisms for the pre-payment of the IVA and 1G.*"

11.322 We commence our examination by recalling that it is not the rate differentials®” per se which
render RG 3431 and RG 3543 inconsistent with Article 111:2, first sentence, but rather the fact that
importers must forego or pay more interest than their "domestic" counterparts in the interval between
the pre-payment of the IVA and |G and its crediting against the definitive tax liability arising from the
IVA Law and IG Law. Therefore, it is not the rate differentials themselves which require justification
for purposes of our analysis under the chapeau of Article XX but the extra tax burden imposed on
importers as aresult of those rate differentials.

11.323 For purposes of assessing the justifiability of that extra tax burden, it is important to recall our
earlier finding that RG 3431 and RG 3543 fall within the terms of Article XX(d) because they are
necessary to secure compliance with the IVA Law and the IG Law respectively. The justifying
protection of Article XX(d) does not and cannot extend beyond that limited purpose. Argentina has
not argued that the extra tax burden imposed on importers in the form of interest lost or pad
specifically serves to secure compliance with the IVA Law or IG Law. It is apparent, in our view,
that it does not serve that specific purpose.

11.324 The question then becomes whether the extra tax burden imposed on importers in the form of
interest lost or paid is nevertheless justifiable because it is unavoidable for the operation of RG 3431
and RG 3543, which, in our view, fall within the scope of protection of Article XX(d).

11.325 We note in this regard that one aternative course of action available to Argentina would be to
reimburse importers for the additional interest foregone or paid. Similarly, Argentina could provide
for the additional interest lost or paid to be creditable againgt the tax liability arising from the IVA
Law and IG Law. Whichever way compensation of importers is achieved, it would not, in our view,
call into question the usefulness of RG 3431 or RG 3543 as measures for securing compliance with
the IVA Law or IG Law. We do not therefore consider that the extra tax burden imposed on
importers in the form of interest lost or paid is unavoidable.

11.326 Argentina argues that compensating importers would not be an option because it would be
virtually impossible to quantify an importer's additional loss or payment of interest. We do not find
this argument convincing. It is true that relevant market rates for determining the interest lost or paid
are subject to change over time and that the level of those rates tends to vary depending on the length
of the term for which capita isinvested or borrowed. It does not follow, however, that compensation
is therefore impossible. Even if it were administratively too difficult to use actual market rates as a

572 Argentina's reply to Panel Question 81.

573 For the sake of ease of reference, we hereafter treat internal sales transactions as being subject to
pre-payment of the IVA and IG at a "zero rate" when those transactions are not subject, in certain
circumstances, to any pre-payment of the IVA and IG.
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basis for calculating the additional loss or payment of interest (which has not been demonstrated to
the Panel), it would still be possible, in our view, to use other appropriate rates™, such as average
market rates’”.°"® We also agree that for purposes of quantification of the additional interest lost or
paid it is necessary to determine the time-period between the pre-payments of the IVA and IG and
their subsequent crediting, which period may vary from transaction to transaction.®”” In this regard, it
seems to us that it should be possible, for example, for Argentina's customs authorities and/or the
importers themselves to keep records regarding the date of the pre-payments of the IVA and I1G.

11.327 Argentina submits, in addition, that compensation of importers for the extra tax burden in the
form of interest lost or paid would result in an excessive administrative cost for the government,
which would cause the failure of RG 3431 and RG 3543. It must be acknowledged that compensation
would entail some administrative cost for the government. However, so do the exemption
mechanisms provided for in RG 17 (with respect to the pre-payment of the IVA) and RG 2784 (with
respect to the pre-payment of the 1G) as well as the refund mechanism set forth in RG 2224 (with
respect to the pre-payment of the IG). Argentina has not shown why compensating importers for the
additional loss or payment of interest would be significantly more administratively burdensome than
the operation of such mechanisms. In any event, Argentina could, in our view, dleviate the
administrative burden, for instance by requiring importers to supply supporting documentation for
purposes of claiming compensation.>”® Moreover, we consider that the increase in net tax revenue
which Argentina clams RG 3431 and RG 3543 make possible by far exceeds the administrative cost
which would result from the compensation of importers®”® We are therefore not persuaded by

57 It is worth noting that the same "appropriate interest" standard is also used, in similar context, in
footnote 59 to item (€) of Annex | to the Agreement on Subsidies and Countervailing Measures. According to
that footnote, "... Members recognize that deferral [specifically related to exports of direct taxes paid or
payable by industrial or commercial enterprises] need not amount to an export subsidy where, for example,
appropriate interest charges are collected".

575 Such average rates could be calculated for various terms of investment or borrowing. It should be
pointed out in this connection that the Working Party on Border Tax Adjustment found that, for purposes of
border tax adjustment and in cases where the calculation of the exact amount of adjustment was difficult, it
could in principle be administratively sensible and sufficiently accurate to calculate the average taxation of
categories of products rather than the actual tax levied on a particular product. See the Working Party Report on
Border Tax Adjustment, supra, at para. 16. We believe that the same reasoning applies to the calculation of the
appropriate interest rate in the present case.

576 \We consider that Resolution 1253 confirms that compensation along these lines is possible.
Resolution 1253 lays down a particular rate - 0.5 percent per month - for the interest payable by the Argentinean
government, as of the filing date of arefund request, in cases where the pre-payments of the IG made result in
overpayment of the IG. See Argentinas reply to Panel Question 45(e). In referring to the example of
Resolution 1253, we do not, however, pronounce on the appropriateness of the interest rate laid down in
Resolution 1253.

5" 1t may be noted here that, in our understanding, the relevant compensation period must be
determined as well for purposes of interest payments pursuant to Resolution 1253. It appears from Argentina's
reply to Panel Question 45(e) that interest accrues from the date of filing of arefund request until the date of the
actual refund. Thus, the relevant compensation period will be different depending, inter alia, on the date of
filing of arefund request.

578 |n particular, as already mentioned, importers claiming compensation could be required to provide
evidence regarding the date of the various pre-payments made pursuant to RG 3431 and RG 3543.

579 Argentina has repeatedly stated, for instance, that thanks to the various regimes for the pre-payment
of the IVA, Argentina has been able to significantly increase itstax revenue, which it attributes, inter alia, to the
fact that the pre-payment regimes have made it possible also to tax informal sectors of its economy. See Exhibit
ARG-XXI; Argentina's First Oral Statement, at paras. 56, 57 and 67; and para. 8.275 of this report. It should
also be pointed out in this context that, according to information supplied by Argentina for 1999, some 30
percent of the overall collection of the IVA was possible thanks to the various regimes for the pre-payment of
the IVA. The percentage of pre-payments of the IVA collected on import transactions is 18 percent (amounting
to $1,189,586,000). As concerns the |G, of the overall |G revenue collected in 1999, 48 percent were the result
of the regimes for the pre-payment of the IG. The percentage of pre-payments of the 1G collected on import
transactionsis 10 percent (amounting to $416,078,000). See Exhibit ARG-XXXIX.
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Argentinas argument that compensating importers for the additional interest lost or paid would result
in an excessive administrative cost and would cause the failure of RG 3431 and RG 3543.

11.328 Ladtly, we turn to Argentinds assertion that no changes to the current pre-payment
mechanisms are possible, as this could preclude Argentina from meeting its deficit commitments to
the IMF. In support of its assertion, Argentina has referred us to an Economic Policy Memorandum
and a Technica Memorandum, which Argentina says are part of an agreement with the IMF.>®
However, in neither Memorandum is there a statement to the effect that Argentina is under an
obligation to impose a discriminatory tax burden on importers. Nor do we see a requirement in those
Memoranda which would bar Argentina from compensating importers for the discrimination suffered.
Furthermore, Argentina has in any event not presented argument and evidence sufficient for usto find
that it would be impossible for Argentina to meet its deficit targets if it were to compensate importers
for the additional interest lost or paid. It should aso be recalled in this context that Argentina has not
invoked Article XX(d) on the basis that RG 3431 and RG 3543 are necessary to secure compliance
with IMF commitments, but on the basis that they are necessary to secure compliance with the IVA
Law and IG Law.”®" For these reasons, we do not consider that, in the present case, Argentinas
commitments to the IMF provide a justification for not compensating importers.

11.329 Another course of action available to Argentina would be to eliminate the rate differentias
themselves. Argentina rejects this course of action as not viable. Argentina argues, in essence, that
any narrowing of the current rate differentials would have as an inevitable consequence that tax
evasion could not be combated as effectively because there would be less transparency on taxable
transactions. Argentina has not fully convinced us that the extra tax burden imposed on importers is
justifiable on this basis. In particular, we have not been provided with persuasive evidence in support
of Argentinas assertion that the elimination of the rate differentials would lead to more tax evasion.
In any event, we note this option only as an aternative, since we have aready found that Argentina
could act consistently with Article 111:2, first sentence, even while maintaining the existing rate
differentials, by compensating importers for the additional interest lost or paid.*®

11.330 It follows from the foregoing considerations that the application of RG 3431 and RG 3543
results in "unjustifiable discrimination” within the meaning of the chapeau of Article XX, inasmuch as
these measures impose on importers an extra tax burden in the form of interest lost or paid. Having
reached this conclusion, it is unnecessary for us to proceed to an examination of the other standards
contained in the chapeau.

11.331 We therefore conclude that RG 3431 and RG 3543 do not meet the requirements of the
chapeau of Article XX. For that reason, and even though RG 3431 and RG 3543 fall within the terms
of Artide XX(d), we do not accept Argentina's claim of justification under Article XX asawhole.

XIl. CONCLUSIONS

121 In light of our findings in Section XI.A, we conclude that it has not been proved that
Resolution (ANA) No. 2235/96 is inconsistent with Argentinas obligations under Article XI:1 of the
GATT 1994.

12.2  In light of our findings in Section XI.B, we conclude that Resolution (ANA) No. 2235/96 is
inconsistent with Argentina's obligations under Article X:3(a) of the GATT 1994.

%80 Argentina's reply to Panel Question 57; Exhibit ARG-XL.

%81 See para. 8.240 of this report.

%82 \We note that the European Communities does not argue that Argentina cannot, consistently with
Article 111:2, first sentence, maintain the current rate differentials. See paras. 8.25 and 8.47 of this report. The
European Communities argues, rather, that Argentina cannot maintain the extra tax burden imposed on
importersin the form of interest lost or paid.
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123 In light of our findings in Section XI.C, we conclude that Genera Resolution (DGI)
No. 3431/91 is inconsistent with Article I11:2, first sentence, of the GATT 1994.

12.4  In light of our findings in Section XI.C, we conclude that General Resolution (DGI)
No. 3543/92 is inconsistent with Article I11:2, first sentence, of the GATT 1994.

125 In light of our findings in Section XI.C, we conclude that Generd Resolutions (DGI)
No. 3431/91 and 3543/92, dthough they fal within the terms of paragraph (d) of Article XX of the
GATT 1994, fail to meet the requirements of the chapeau of Article XX and are therefore not justified
under Article XX as awhole.*®

12.6 Inlight of the above and in accordance with Article 3.8 of the DSU, we further conclude that
there is nullification or impairment of the benefits accruing to the European Communities under the
GATT 19%4.

12.7 We recommend that the Dispute Settlement Body request Argentina to bring Resolution
(ANA) No. 2235/96 as well as Genera Resolutions (DGI) No. 3431/91 and 3543/92 into conformity
with its obligations under the GATT 1994.

%83 With respect to our conclusions in Section XI.C, we wish to note that they do not preclude
Argentinafrom continuing to require the pre-payment of the IVA and 1G with respect to the importation and the
internal sale of goods. However, Argentina must ensure that the requirement to pre-pay the IVA and 1G does
not discriminate against imports.



