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l. INTRODUCTION

11 On 14 September 2001, Chile reguested consultations with Argentina pursuant to
Article XXI11:1 of the General Agreement on Trade and Tariffs of 1994 (the "GATT 1994"), Article 4
of the Understanding on Rules and Procedures Governing the Settlement of Disputes (the "DSU") and
Article 14 of the Agreement on Safeguards. This request was related to the definitive safeguard
measure applied by Argentina on imports of peaches preserved in water containing added sweetening
matter, including syrup, preserved in any other form or in water, imported under MERCOSUR
Common Nomenclature (MCN) tariff codes 2008.70.10 and 2008.70.90."

1.2 The consultations took place on 2 November 2001, but the parties failed to reach a mutually
satisfactory solution. On 6 December 2001, Chile requested the Dispute Settlement Body (the
"DSB") to establish a panel, in accordance with Articles 4 and 6 of the DSU in order to examine the
definitive safeguard measure applied by Argentina on imports of preserved peaches.”

1.3  Atitsmeeting on 18 January 2002, the DSB established a Panel in accordance with Article 6
of the DSU? At that meeting, the parties agreed that the Panel should have standard terms of
reference. The terms of reference of the Panel were, therefore, the following:

14 "To examing, in the light of the relevant provisions of the covered agreements cited by Chile
in document WT/DS238/2, the matter referred to the DSB by Chile in that document, and to make
such findings as will assist the DSB in making the recommendations or in giving the rulings provided
for in those agreements.*

15 On 16 April 2002, the parties agreed to the following composition of the Pandl: °
Chair: Ms. Elaine Feldman

Members: Mr. Jorge Castro Bernieri
Mr. Mateo Diego-Fernandez

1.6 The European Communities, Paraguay and the United States reserved their rights to
participate in the Panel proceedings as third parties.

17 The Pand met with the parties on 10 and 11 July 2002 and on 11 September 2002. The Panel
met with the third parties on 11 July 2002.

1.8 The Panel submitted its interim report to the parties on 21 November 2002. The Panel
submitted its final report to the parties on 16 December 2002.

1. FACTUAL ASPECTS

21 This dispute concerns the imposition of a definitive safeguard measure by Argentina on
imports of peaches preserved in water containing added sweetening matter, including syrup, preserved
in any other form or in water, imported under MCN tariff codes 2008.70.10 and 2008.70.90.

! See WT/DS238/1.

2 See WT/DS238/2.

3 See WT/DSB/M/117.
4 See WT/DS238/3.

5 Ibid.
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1. Regulatory framework

2.2 Argentina incorporated the Agreement on Safeguards into its domestic legidation by means
of Law No. 24,425 of 7 December 1994.° The Argentine regulatory framework for the conduct of
safeguard investigations and the eventua imposition of safeguard measures is contained in Decree
No. 1059/96 of 19 September 1996." Law No. 19,549° (Law on Administrative Procedure of the
Republic of Argentina), together with its Regulatory Decree No. 1759/72°, regulates the
administrative proceeding in general and is of suppletory application when there are gaps in the
specific legidation.’® Argentina has notified these laws, regulations and administrative procedures
relating to safeguard measures to the WTO Committee on Safeguards™

2.3 Decree No. 1059/96 provides that a safeguard measure may be applied only after an
investigation has been conducted by the competent authority, which is the Minister of the Economy.™
On receipt of an application for the initiation of a safeguards investigation, the Secretariat of Industry,
Trade and Mining, which is within the Ministry of the Economy (the "ME"), refers the matter to the
Undersecretariat of Foreign Trade™ and to the National Foreign Trade Commission (the "CNCE")**
who prepare a technical report prior to the final determination™ (the "technical report”) on whether or
not there exist increased imports of the product in question which have caused or threaten to cause
seriousinjury.*® The CNCE is the authority responsible for the analysis, investigation and regulation
in the determination of injury to domestic production.'” After examining their reports'®, the
Secretariat of Industry, Trade and Mining submits a report to the Minister of the Economy indicating
whether or not a safeguard measure should be adopted.” In the present case that report was
Record No. 781.%° The Minister then issues a resolution, which is published in the Officia Bulletin,
thereby providing public notice of the decison adopted as a result of the investigation. This
resolution considers the different reports or determinations issued by the competent authorities in
accordance with the prerogatives granted by the legidation in question, and introduces the
administrative act containing a summary of the results of the injury investigation conducted and the
reasons which led to the decision to adopt a safeguard measure, as well as the modalities of its
adoption.?! In the present case that resolution is Resolution ME No. 348/2001 of 6August 2001,
published in the Official Bulletin of 7 August 2001.

2. Safeguar ds investigation

24 On 27 November 2000, the Argentine Chamber of Industrial Fruit Production of Mendoza
("CAFIM") requested the predecessor of the Secretariat of Industry, Trade and Mining, within the
ME, to initiate an investigation for the application of a safeguard measure on imports of peaches

® Published in the Official Bulletin of Argentina (the "Official Bulletin") by the Ministry of External
Relations and Culture, 5January 1995.

" Published in the Official Bulletin by the Ministry of the Economy, Public Works and Services,
24 September 1996.

2 Published in the Official Bulletin by the Ministry of Justice, 27 April 1972.

[bid.

10 see Article 2 of Law No.19,549. See footnote 8 of the present report.

1 See GISG/N/LU/ARG/1, GISGIN/UARG/2, GISGIN/J/ARG/3 and G/SG/N/L/ARG/3/Suppl.1.

12 5ee Articles 1 and 7 of Decree No. 1059/96. The Panel understands that the Ministry of the
Economy was formerly known as the Ministry of the Economy, Public Works and Services.

13 The Undersecretariat of Foreign Trade s part of the SICyM within the ME.

4 The CNCE is a decentralized agency of the SICyM, established by Decree No. 766 of 12 May 1994.

15 nforme Técnico previo ala Determinacion Final".

16 see Article 10 of Decree No. 1059/96.

17 See Article 1 of Decree No. 766/94.

18 see Article 11 of Decree No. 1059/96.

19 see Article 17 of Decree No. 1059/96.

2% Record No. 781 isincluded in Exhibit CHL-1.

%1 See Argentina's response to questions Nos. 1 to 3 of the Panel.
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preserved in water containing added sweetening matter, including syrup, preserved in any other form
or in water, imported under MCN tariff codes 2008.70.10 and 2008.70.90 (“preserved peaches").?

25 On 2 January 2001, by Record No. 711, the Board of Directors of the CNCE decided by
majority of its members that the application contained sufficient evidence of threat of serious injury to
the domestic industry caused by imports, thereby meeting the conditions laid down by the regulations
in force to implement possible provisional safeguard measures®

2.6 On 5 January 2001, the predecessor of the Undersecretariat of Foreign Trade issued a
technical opinion where it found that there was a causal relationship between the increase in imports
and the threat of serious injury to the domestic industry and that the proposed adjustment plan was
viable. It concluded that sufficient reasons existed in terms of timing, merit and advisability to justify
the opening of an investigation and the adoption of a provisiona safeguard measure.**

2.7 Accordingly, Resolution ME No. 39 of 12 January 2001, published in the Official Bulletin on
18 January 2001%°, announced the opening of a safeguards investigation of imports into Argentina of
peaches, preserved in water containing added sweetening matter, including syrup, preserved in any
other form or in water, imported under MCN tariff codes 2008.70.10 and 2008.70.90, establishing
provisiona minimum specific duties amounting to US$0.50 per kg. net for a period of 200 days.*®

2.8 On 15 January 2001, Argentina notified the WTO of the initiation of an investigation
concerning the imposition of a safeguard measure and gave prior notice, under Article 12.4 of the
Agreement on Safeguards, of the adoption of a provisional safeguard measure on preserved peaches”’

2.9 On 20 March 2001, a public hearing was held so that the parties involved in the investigation
could set forth their arguments.”®

210 The CNCE conducted the investigation taking into account information received from
domestic producer companies in response to a CNCE questionnaire. The CNCE sent its questionnaire
to al the companies registered as producers with CAFIM and received replies from six, of which five,
representing 59 per cent of production in 2000, were verified, according to the Annex to Record 781.
Those five surveyed companies” are La Colina, IAM, Cartellone, Benvenuto and Arcor.®

211  On 2 July 2001, the Board of Directors of the CNCE®* met and, having concluded that the
domestic industry was faced with a threat of serious injury within the meaning of Article 4 of the
Agreement on Safeguards and that this was happening in the context of unforeseen developments,
found that the conditions justifying the application of a safeguard measure had been satisfied.*

2223 See G/SG/N/8/ARG/4/Suppl. 1 and Annex to Record No. 781, page 1 in Exhibit CHL-1.
Ibid.

24 see Resolution No. 348/2001, in Exhibit CHL-2.

25 published in the Official Bulletin of Argentina, 18 January 2001.

26 See G/SG/N/8IARG/4/Suppl. 1 and Annex to Record No. 781, page 1, in Exhibit CHL-1.

> See WT/DS/238/1.

28 See G/SG/N/8IARG/4/Suppl. 1 and Annex to Record No. 781, page 1, in Exhibit CHL-1.

29 The surveyed companies (" relevamiento”), according to the Annex to Record No. 781, are the
companies that replied to the questionnaire for domestic producers. A company called Nieto was removed from
the survey upon verification because the information it provided could not be correlated with the supporting
documentation. See Annex to Record No. 781, page 5.

30 5ee Annex to Record No. 781, page 5 in Exhibit CHL-1.

31 The Panel notes that according to Article 5 of Decree No. 766/94, the CNCE Board of Directors
consists of one Chairman and 4 Members. However, Record No. 781 shows that two directors, including the
Chairperson, voted in favour of the safeguard measure and two directors voted against. Since, pursuant to
Article 11 of Decree No. 766/94 the chairperson holds a casting vote, the CNCE thus voted in favour of the
safeguard measure.

32 See Record No. 781, page 1 and 2 in Exhibit CHL-1.
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Record No. 781 isthe minutes of that meeting of the Board of Directors, and is part of investigation
file No. 94/00, which includes technical report No. 08/01 as an integral part.*®

212  On 17 July 2001, Argentina notified the WTO Committee on Safeguards pursuant to
Articles 12.1(b), 12.1(c) and Article 9, footnote 2, of the Agreement on Safeguards, on its making a
finding of serious injury or threat thereof caused by increased imports, its taking a decision to impose
a definitive safeguard measure and the non-application of the safeguard measure to South Africa,

respectively.*

213  In Resolution No. 348/2001, published in the Official Bulletin on 7 August 2001, the Minister
of Economy stated that after having ascertained that there had been an increase in imports in
circumstances such as to cause a threat of serious injury to domestic production and after the analysis
by the Secretariat of Trade of that Ministry, he concluded that the legal conditions and other reasons
existed in terms of timing, merit and advisability to justify the application of a safeguard measure.
Accordingly, the Minister of Economy ordered the closing of the safeguard investigation and imposed
a definitive safeguard measure consisting of minimum specific duties on imports of the product at
issue for a period of three years starting from the entry into force of the provisona measure and
amounting to US$0.50 per kg/net during the first year, US$0.45 during the second year and US$0.40
during the third year.*®

3. Customs duties and countervailing measur es

2.14 At the time Argentina began to apply the provisiona safeguard measure, it applied a customs
tariff of 16.5 per cent on imports of preserved peaches, but a preferential tariff of 11.5 per cent for
imports originating in Chile, in accordance with an Economic Complementarity Agreement No. 35.
During the safeguard investigation and prior to the imposition of the definitive measure, the applied
customs tariff increased to 30 per cent then settled at 28 per cent (19.6 per cent for Chile). In March
2002, Argentina restored the tariff to its original level of 16.5 per cent (11.5 per cent for Chile).*

215 Argentina imposed countervailing duties on imports of peaches in syrup from the European
Union in accordance with Resolution MEyOSP No. 06/96, which entered into force on 9January
1996. The countervailing duty was imposed at a differential rate, according to the country of origin,
on the f.o.b. import price for a period of five years (18.12 per cent for Italy, 12.55 per cent for Spain
and 12.13 per cent for the other EU member States). At the beginning of 2002, Argentina reviewed
the countervailing duties and decided to maintain them but at a single rate of 10.5 per cent for al EU
member States.®’

33 See Chile's first written submission, paragraph 3.7.

3 sSee  GISGIN/BIARG/4, GISGIN/I0/ARG/3, GISGIN/AUARGI3, G/SG/N/8/ARG/4/Suppl.1,
G/SG/N/10/ARG/3/Suppl. 1.

35 See Resolution No. 348/2001 in Exhibit CHL-2 and G/SG/N/8/ARG/4.

36 See Argentina's response to question No. 9 of the Panel (" At the time of the investigation and the
time of adoption of the safeguard measure, what was the tariff rate applied to imports of preserved peaches
from Chile? At the same times, what were the tariff and countervailing duties applied to imports of preserved
peaches from the various member States of the European Communities?"), footnotes 52 and 53 to Chile's first
written submission and paragraphs 59 to 60 of Chile's rebuttal.

37 see Argentina and Chile's response to question No. 10 of the Panel ("In 1996, Argentina applied
countervailing measures to imports of preserved peaches from Greece. Are these measures still in place? If so,
have they remained at the same level 7").
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3.2

V.

4.1

WT/DS238/R

PARTIES REQUESTSFOR FINDINGS AND RECOMMENDATIONS

Chile requests the Pand!:

@ to conclude and find that the safeguards investigation and the safeguard measure are
inconsistent with Article X1X:1(a) of the GATT 1994 and with Articles 2.1, 3.1,

4.1(b), 4.2(a), 4.2(b), 5.1 and 12.2 of the Agreement on Safeguards,

(b) to conclude and find that these breaches have caused nullification and impairment of

the benefits accruing to Chile under those Agreements; and

(c) to rule on al of the clams presented in order to ensure that Argentina does not

continue to violate these Agreements asit has done®®

Argentina requests the Panel:

@ to dismiss Chile's claims and to find that Argentina complied with the obligations
imposed by Article XIX:1(a) of the GATT 1994 and with Articles 2.1, 3.1, 4.1(b),

4.2(a), 4.2(b), 5.1 and 12.2 of the Agreement on Safeguards™

ARGUMENTSOF THE PARTIES

This section includes a summary of the main arguments of the parties which are of relevance

to the findings of the Pandl.

A.

1.

4.2

PROCEDURAL ARGUMENTS

Working Procedures of the Panel

Paragraph 12 of the Working Procedures adopted by the Panel for the present proceedings

reads asfollows;

"Within two weeks following the first substantive meeting of the Panel with the
parties, each of the parties shall provide the Panel with an integrated executive
summary of the facts and arguments as presented to the Panel in their first written
submissions, their oral presentations at the first substantive meeting and answers to
guestions.  Within two weeks following the second substantive meeting of the Panel
with the parties, each of the parties shal provide the Panel with an integrated
executive summary of the facts and arguments as presented to the Pandl in their
rebuttals, their oral presentations at the second substantive meeting and answers to
guestions. Each summary should not exceed 25 pages. Third parties are requested to
provide the Panel with an executive summary of the facts and arguments as presented
to the Pand in their written submissions and ora presentations within 7 days
following the special session set aside for third parties to present their views. The
summary to be provided by each third party should not exceed 5 pages. The
executive summaries will be used only for the purpose of assisting the Pand in
drafting a concise factual and arguments section of the Panel report so as to facilitate
atimey trandation and circulation of the Panel report to the Members. They shall
not serve in any way as a subgtitute for the submissions of the parties or third parties.

% gSee final conclusion in Chile's first written submission, page 42. See also Chile's rebuttal,

paragraph 71.

39%ee Argentina's first written submission, paragraph 160, Argentina's rebuttal, paragraph 41 and

Argentina's second oral statement, page 17.
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The Pandl may, in light of further developments, including the extent of the questions
from the Panel, allow the parties and third parties to submit longer summaries.”

4.3 On 10 May 2002, Argentina addressed a letter to the Panel indicating that the obligation to
provide integrated executive summaries as required in the above paragraph of the Working
Procedures amounted to an additional procedura burden since it limited the time available to the
parties for the preparation and delivery of their allegations and, accordingly, diminished the due
process guarantees, more so in the case of developing countries as provided in Article 12.10 of the
DSU. Argentina therefore requested the Panel to set out the legal grounds for its decision to require
executive summaries and the implications of the parties obligation, in light of the specid and
differentia treatment due to developing countries. Argentina also reserved its right not to provide the
integrated executive summaries.

4.4 By a letter dated 16 May 2002, the Panel responded to Argentina, with a copy to Chile,
indicating that its decision to adopt its working procedures after consultation with the parties was
based on Article 12.1 of the DSU. Specificaly, the Panel believed that executive summaries would
be an invauable tool in preparing high-quality factual and argument sections of its report and it had
therefore chosen to seek them, as permitted by Article 12.2 of the DSU. It recaled that on many
occasions the Appellate Body had ingtructed dispute settlement panels to adopt detailed working
procedures for the sake of the efficiency and transparency of the panel process, and it was the
Appellate Body which had initiated the practice of requesting executive summaries. The Panel said
that other panels now commonly require executive summaries in disputes, including those to which
developing country Members are party.

45 In its reply, the Panel further indicated that it was indeed mindful of its duty under
Article 12.10 of the DSU, in examining this complaint against a developing country Member, to
accord sufficient time for Argentina to prepare and present its argumentation. The Panel believed that
the time-limits in the timetable, which were longer than those in Appendix 3 of the DSU, accorded
Argentina sufficient time to do this. At the organizational meeting, the Panel had given the parties an
opportunity to suggest aternative approaches to executive summaries and, after consulting with them,
it had decided exceptionally not to require a single executive summary but rather two consecutive
summaries, one after each substantive meeting. The Panel did not believe that the preparation of
executive summaries should create an unreasonable burden on parties and therefore did not believe
that they reduced the guarantees of due process. The only time-period that could be affected was that
for the preparation of written rebuttals, which was still within the limits set out in Appendix 3 of the
DSU. It added that executive summaries should actually reduce work for both Panel and parties at the
interim review stage as the parties were likely to be more satisfied with the descriptive part of the
draft report if it had been drafted with the benefit of executive summaries.

4.6 Accordingly, the Pand urged the parties to comply with the working procedures as adopted.
In any event, the Panel made clear that it would issue the descriptive part of its report based on the
written submissions and written versions of ora statements and answers to questions submitted by the
parties.

4.7 At the second substantive meeting, the Panel agreed to extend the deadline for submission of
the second executive summary due to public holidays in Chile. Argentina and Chile both provided
integrated executive summaries after both substantive meetings within the agreed deadlines.
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B. SUBSTANTIVE ARGUMENTS

1. Unforeseen developments: Article X1X:1(a) of the GATT 1994 and Article 3.1 of the
Agreement on Safeguards

@ Whether there was a prior finding or demonstration as a matter of fact of the existence of
"unforeseen developments'

4.8 Chile submits that neither Record No. 781 nor the technica report contains a finding or
demondtrates, as a preliminary matter of fact, the existence of unforeseen developments as stipulated
in Article X1X.1(a) of GATT 1994. Chile claims that this violates Article X1X.1(a) of GATT 1994
and Article 3.1 of the Agreement on Safeguards.®® **

4.9 Argentina replies that both Record No. 781 and the technical report demonstrate and
establish in a reasoned and adequate manner the existence of unforeseen developments.*” Argentina
contends that its investigating authority did establish and demonstrate, as a matter of fact and law
prior to the adoption of the safeguard measure, the existence of "unforeseen developments' in
conformity with the obligation laid down in Article X1X:1(a) of the GATT 1994,

410 Chile argues that nowhere in the Annex to Record No. 781 is there any indication that the
CNCE conducted a prior and specific anadysis of whether or not there had been unforeseen
developments and that it provided a reasoned and adequate explanation — i.e. that it explicitly
established — how the facts analysed supported its determination of the existence of such
de'\/elopments..44 Chile further contends that the technical report, like the Record and its Annex,
contains no analysis relating to the previous condition of "unforeseen developments'.*®

411 Chile clams that an andysis of the considerations that guided the directors who voted in
favour of the application of the safeguard measure reveals that the regulatory framework used in the
anaysis of the evolution of imports is Article 4.2(a) of the Agreement on Safeguards, which states
how the competent authorities should investigate whether increased imports have caused or are
threatening to cause serious injury to the domestic industry, and that nowhere in the analysis is there
so much as an indirect mention of Article XIX:1(a) of the GATT 1994 and its prerequisite of
unforeseen devel opments.*®

412  Argentinarepliesthat the Argentine investigating authority applied the WTO rules since they
have been incorporated in Argentine domestic law through Law No. 24,425, regulated by Decree
No. 1059/96. Argentina believes that Record No. 781 and the technica report revea that the
investigating authority applied the WTO rules in this case. Argentina stresses that the implementing
authority stated from the very beginning of its anadysis that the investigation would be conducted in
accordance with the regulations laid down in the framework of Article XI1X of GATT 1994. ** In this
connection, Argentina explains, the Record No. 781 sates that "... having concluded that the
domestic industry is facing a threat of serious injury within the meaning of Article 4 of the Agreement
on Safeguards and that this is happening in the context of unforeseen developments, the CNCE finds

40110 support of this argument, Chile quotes the Appellate Body Report, US— Lamb, paragraph 72.

41 See Chile's first written submission, paragraph 4.1.

42 See Argentina's first written submission, paragraph 30.

“3 See Argentina's first written submission, paragraph 32.

4 See Chile'sfirst written submission, paragraph 4.7(b).

“> See Chile'sfirst written submission, paragraph 4.8.

4% See Chile'sfirst written submission, paragraph 4.7(a).

*7 See Argentina's first written submission, paragraph 34; Argentina'sfirst oral statement, paragraph 4.
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that ttllse conditions justifying the application of a safeguard measure under that Article have been
met."

413  In response to question No. 4 of the Panel™®, Argentina explains that there is no difference
between the word "context” of unforeseen developments which is used in both Record No. 781 and
the technical report and the word "result” of unforeseen developments as provided in Article XI1X:1(a)
of the GATT 1994. Argentina indicates that, for the purposes of this case, the term "context" should
be understood as being identical to the term "result”.

414  Chile replies that Argentinas above response is an ex post facto clarification since it cannot
find any such explanation or clarification in the Annex to Record No. 781. Moreover, Chile argues,
the two words are different, and they have different meanings. In Chile's view, Argentinds
explanation is an attempt to justify a clear inconsistency committed by the CNCE, and is not
consistent with the meaning and scope that emerges from the actual Annex to Record No. 781. If the
directors did not specify a particular definition for the word "context”, we can only conclude that it
was used in its ordinary and obvious meaning, which is not the consequence or effect of something
(result), but a given situation, or a set of circumstances or conditions.*

415 Accordingto Chile, in order to comply with the obligations contained in Article X1X.1(a) of
GATT 1994 and Article 3.1 of the Agreement on Safeguards.

(a@ it is not enough for the Annex to Record No. 781 to state, under the heading "Legd
Framework of the Commission's Report”, that the imposition of a safeguard measure
is regulated by the Agreement on Safeguards and that this Agreement establishes
rules within the framework of Article XI1X of the GATT 1994,

(b) nor is it enough that in Record No. 781, the directors who voted in favour of
imposing the measure concluded that the domestic industry was facing a threat of
serious injury within the meaning of Article 4 of the Agreement on Safeguards and
that this was happening in a context of unforeseen developments. This Record, which
contains the final decision of the CNCE, i.e. its recommendation, must be a faithful
reflection of the CNCE's prior andysis and evauation on the bass of the facts
investigated;

(c) nor is it enough that the evolution of imports in terms of volume and price, or the
conditions of competition, were considered in Record No. 781 and the Annex to the
technical report, since these comments were clearly made by the CNCE in relation to
the requirement of increased imports in absolute or relative terms and the
determi ngion of whether or not there was a threat of serious injury to the domestic
industry.

416 Argentina recals the Panel's argument in US — Lamb®™ to the effect that "[w]hile the Pane
correctly dtated that the demondtration of 'unforeseen developments does not require the precise
terminology of ‘unforeseen developments to be used, it is nevertheless necessary that the
circumstances ... are in substance identified as such". Argentina understands that this was not

8 Argentina refers to Annex to Record No. 781, page 11. See Argentina's first written submission,
paragraph 35.

49 Namely, "Why do Acta 781 and the Expediente (page 11) refer to the "context" of unforeseen
developments, and not the "result" of unforeseen developments? Isthere a difference?".

%0 Chile refers to the meaning of the word context (contexto) according to the Dictionary of the Real
Academia Espariola de la Lengua.

51 See Chile'sfirst oral statement, paragraphs 10(a), 10(b) and 10(c).

%2 Argentina refers to the Appellate Body Report, US — Lamb, paragraph 61, which refers to the Panel
Report, paragraph 7.31.
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rejected by the Appellate Body and, accordingly, the CNCE Report in the present case demonstrates
as a matter of fact the existence of unforeseen developments for the application of a safeguard
measure. In support of this view, Argentina refers to four excerpts of Record No. 781: in the Annex
containing the joint vote of the CNCE directors who voted in favour of the safeguard measure, page 6
which refers to imports and pages 9 and 10 which refer to world production and a trend in prices; in
the technical report, page 47 which refers to the European Union's output and exports and pages 73
and 74 which refer to world production, exports and stocks (Exhibits ARG 11, 111 and IV)>® Argentina
stresses that both the increase in world production and exports and the increase in world stocks are
referred to in the Annex to the Record and in the technical report. However, in response to question
No. 6 of the PaneP, Argentina indicates that the finding on unforeseen developments in the
competent authorities report can be found in three of these excerpts — the excerpt on pages 9 and 10
from the joint opinion of the CNCE directors who voted in favour of the safeguard measure, and the
two excerpts on page 47 and on pages 73 and 74 from the technical report.>

417  Chile says that Argentinas citation of pages 73 and 74 of the technical report illustrates its
lack of objectivity in its attempt to demongtrate that it did comply with its obligations under
Article X1X.1(a) of GATT 1994 and Article 3.1 of the Agreement on Safeguards. Chile argues that
the quotation from pages 73 and 74 is incomplete because Argentina fails to point out that the
statement was made by a member of CAFIM (the applicant), named COPAL, which did not respond
to the questionnaire and whose remarks do not appear to have been verified by the CNCE. Secondly,
Chile adds, the quotation is aso incomplete because Argentina fails to point out that COPAL does not
refer to the evolution of imports from the European Union to Argentina, but only to the evolution of
imports into other markets from the European Union, not Argentina.>®

418 InChile's view, in order to comply with the obligations laid down in Article X1X.1(a) of the
GATT 1994 and Article 3.1 of the Agreement on Safeguards, it is essentia that the competent
authorities analyse and examine beforehand, and hence independently and specifically®’, whether
there were circumstances which, having developed in an unforeseen manner, resulted in imports in
such increased quantities and under such conditions as to cause or threaten to cause serious injury to
the domestic industry in question. Chile adds that the analysis must be adequate and sufficient in
terms of demongtrating, not implicitly but explicitly, the existence of this prior condition in the file of
the investigation. *® In Chile's view, the comments of the directors that voted in favour of imposing
the measure by no means constitute a prior, adequate, reasoned and independent evaluation of the
"unforeseen development” requirement. Their analysis is biased, out of context, and in direct
contradiction with the conclusion reached by the investigating authority. *°

419 Regarding page 47 of the technical report, Chile argues that: (i) it should have focused on
Greece, as the main origin of imports, rather than the European Union; (ii) it took 1998 as a base year
which was not a representative year; and (iii) Argentina should have taken account of what the

>3 See Argentina's first written submission, paragraphs 39 to 44.

* Namely, " Where is the finding on unfor eseen devel opments in the competent authorities' report?".

*® See Argentina’s response to question No. 6 of the Panel. See also Argentinas first written
submission, paragraphs 39 to 45.

%6 See Chile'sfirst oral statement, paragraph 12.

" In response to question No. 26 of the Panel (*Can Chile explain why it believes that a finding on the
existence of unforeseen developments must be "specific and independent” ("en forma especifica e
independiente")?'), Chile explained that the specificity and independence of a finding on the existence of
unforeseen developments is based on the requirement that the developments in question be examined and
identified as such in the report of the competent authorities. According to Chile, thisisthe only way to establish
that a Member has fulfilled its obligation to demonstrate the existence of this condition before a safeguard
measure is applied. The above notwithstanding, the competent authorities must also explain how the
investigated facts support their determination.

%8 See Chile's first oral statement, paragraph 10(c). See also Chile's rebuttal, paragraph 4.

%9 See Chile'sfirst oral statement, paragraph 11.
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investigating authority stated on pages 57 and 58 of the technical report which speak of arecovery of
supply in 1999, asimilar level of supply in 2000 and lower levels of production in 2000.%

420 Argentina replies that the procedure followed by the investigating authority met the
requirements of Article 3.1 of the Agreement on Safeguards and that, pursuant to Article 13 of Decree
1059/96, the adminisgtrative act providing for the initiation of the investigation came into force as from
its publication in the Official Bulletin.®® Article 3 of Decree 1059/96 stipulates that al of the
interested parties, including the representatives of the exporting countries, shall have access during the
course of the investigation to al of the information contained in the file, except information that is
confidential. Furthermore, once the investigation is completed, the competent implementing authority
issues a resolution, published in the Official Bulletin, providing public notice of the decision adopted
as a result of the investigation which in this case was Resolution ME No. 348/2001, published in the
Official Bulletin, which outlines the results of the injury (threat of injury) investigation conducted as
well as the reasons which led to the decision to adopt a safeguard measure and the modalities of its
adoption. Argentina concludes that Chile had access to the investigation procedures, that it had the
possibility of making such observations as it deemed necessary at the appropriate stage in the
proceedings, and that Argentina acted in conformity with Article 3.1 of the Agreement on Safeguards.
Argentina notes that Chile did not make any observations during the proceedings.®

(b) Whether the facts on the record show that there were unforeseen devel opments

421  Chile dso claims that the facts considered by the CNCE do not prove, by and of themselves,
that there were unforeseen developments.®®

0] What ar e unforeseen devel opments?

422  Asregards the concept of unforeseen developments, Chile refers to the interpretation by the
Appellate Body of the ordinary meaning of the expression "as a result of unforeseen developments’
where it provided that the developments as a result of which a product is being imported in such
increased quantities and under such conditions as to cause or threaten to cause serious injury to
domestic producers must be unexpected.®*

423  Argentina submits that the Appellate Body in Argentina — Footwear (EC) found that the
clause "as a result of unforeseen developments' must be interpreted to mean that the developments
which led to a product being imported in such increased quantities and under such conditions as to
cause or threaten to cause serious injury to domestic producers must have been unexpected. As
regards the meaning of the terms "unexpected” or "unforeseen”, the Appellate Body understands
unforeseen to be synonymous with unexpected, i.e. it refers to developments that were not expected or
foreseen at the time the obligation was incurred.®®

424  For Chile, different unforeseen developments must unquestionably be the cause of, or
precede®®, imports in such increased quantities, absolute or relative, and under such conditions as to

60 See Chile'srebuttal, paragraphs 11 to 13.

®1 Argentinamakes areference to its response to question No. 1 of the Panel.

%2 See Argentina's rebuttal, paragraphs 1 to 5.

63 See Chile's first written submission, paragraph 4.10.

%4 See Chile's first written submission, paragraph 4.11.

%5 Appellate Body Report, Argentina — Footwear (EC), paragraph 91.

% |n response to question No. 27 of the Panel (namely, "Could Chile clarify its view that unforeseen
developments must "be the cause or precede" ("ser la causa o el antecedente") an increase in imports, in the
light of the finding by the Panel in US — Lamb which rejected a so-called two-stage causation test? (See
WT/DSL177/R, paragraph 7.16)"), Chile explained that the Panel's finding in US — Lamb on the so-called two-
stage causation test does not in any way counter or contradict the assertion that unforeseen devel opments must
be the "cause of, or precede”, an increase in imports. As stated by the Panel in its Report, "unforeseen
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cause or threaten to cause serious injury to the domestic industry that produces like or directly
competitive products. Nor can there be any question that the demonstration of unforeseen
developments must appear in the actua report of the competent authorities. In Chile's view, thisis
clear from thefirst part of Article X1X:1(a) of GATT 1994 and Articles 2.1 and 3.1 of the Agreement
on Safeguards, and has been established by the Appellate Body.®’ ®

425 In response to questions Nos. 7 and 8 of the Pane®, Chile explains that Article XI1X.1(a) of
the GATT 1994 and Article 2.1 of the Agreement on Safeguards establish a cause-effect relationship
which requires, on the one hand, that one or more devel opments take place in an unforeseen manner,
and on the other hand, that as a result of such unforeseen developments, a product be imported into
the territory of another Member in such increased quantities, absolute or relative to domestic
production, and under such conditions as to cause or to threaten to cause serious injury to the
domestic industry that produces like or directly competitive products.

(i) Whether there were unforeseen developments
Whether the increase in imports was a recovery

426  For Chile, it is clear that the CNCE considered that the "unforeseen developments' condition
correspond to a sharp and unexpected increase in imports, which took place entirely in the most recent
past.”® Chile notes that in different parts of the technical report, the investigating authority points out
that the historical levels of imports of preserved peaches in Argentina were serioudy disrupted during
the period 1997/1998 as a result of severe climatic conditions which affected the primary production
of preserved peaches in Greece, the world's leading producer and exporter. In view of this disruption,
the authority determines that imports experienced a recovery rather than an increase in the period
1999/2000.”™ Chile contends that in spite of this finding, the CNCE, analysing only the trends for the
most recent past (1999/2000), concludes that the increase in total imports was sharp and that the
domestic industry faced a threat of injury in a context of unforeseen developments. Chile argues that
after an isolated interruption of imports as a result of climatic conditions affecting the leading world
producer and exporter, a recovery of those imports can, or should reasonably, be expected. Thus, in
Chiles view, it is not objectively possible to find that there were unforeseen developments.
Consequently, Chile concludes that the CNCE failed to examine this requirement objectively on the
basis of the results of the investigation as reflected in the technical report.”

developments" are an element or a requirement distinct from increased imports per se. The Panel notes that "it
may be sufficient for a showing of the existence of this 'factual circumstance' that unforeseen developments'
have caused increased imports to enter ‘'under such conditions' and to such an extent asto cause seriousinjury or
threat thereof". As emerges from the preceding reply, the Panel (a) starts from the premise that the competent
authorities must demonstrate the existence of "unforeseen developments' before a safeguard measure is applied,;
(b) the developments in question must be examined and identified as such in the report of the competent
authorities; and (c) as Chile assertsin its Rebuttal, these devel opments must be the cause of, or precede, imports
in such increased quantities, absolute or relative, and under such conditions as to cause or threaten to cause
seriousiréjury.

 Chile refers to the Appellate Body Reports, Korea — Dairy, paragraphs 83-85; Argentina —
Footwear (EC), paragraphs 90-92; and US— Lamb, paragraph 72.

®8 See Chile's rebuttal, paragraph 5.

%9 Namely, " Does "unforeseen devel opments' mean devel opments occurring after the negotiation of the
relevant tariff concession which it would not be reasonable to expect that the Argentine negotiators could and
should have foreseen at the time when the concession was negotiated? When were those negotiations in this
case?" (question No. 7); "At the time of the negotiations of the relevant tariff concession, what were the
reasonable expectations of the Argentine negotiators with respect to the market for preserved peaches,
including g)rices, production and stocks?" (question No. 8).

" See Chile's rebuttal, paragraph 10.

"1 See Chile's first written submission, paragraph 4.12.

72 See Chile's first written submission, paragraph 4.14.
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427  Argentina replies that Chile's quotations from the technica report (pages 32 and 58) are
biased. It explains that the reference in the CNCE technical report to the "recovery” of imports was
not made in a contextua vacuum: the report aso points (on the basis of USDA data) to a high leve
of leftover stocks in Europe. Argentina considers that if the Europeans have that capacity to generate
stocks, it can be assumed that the effect of climatic conditions on harvests will be more moderate.
Indeed, the Record also mentions this fact based on USDA information.” Argentina also points out
that Chile is mistaken in stating that "after an isolated interruption of imports . . . a recovery of those
imports can, or should reasonably, be expected" when, in this particular case, an unprecedented and
unexpected situation had arisen in conjunction with a sharp increase of amost 300 per cent in the
level of world stocks (see Exhibits ARG-111 and ARG-IV).™

4.28  Chile contendsthat Argentina’ is trying to distort the scope and meaning of an objective fact
recorded and analysed by the investigating authority in the technical report. According to Chile, the
authority determined that the increases in imports of preserved peaches into Argentina in the period
1999/2000 (the last two years of the investigation period) reflected a recovery of those imports, whose
historical levels had been serioudy disrupted during the period 1997/1998 as a result of severe
climatic conditions which affected the primary production of preserved peaches in Greece, the world's
leading producer and exporter. In its view, the CNCE openly contradicts this fact, which was
recorded in the technical report itself, when it concludes that an analysis of the most recent past
(1999/2000) reveds a sharp increase in imports and that the threat of injury was occurring in a context
of unforeseen developments.” Furthermore, Chile argues, Argentinas explanations are merely an ex
post facto analysis which does not appear anywhere in the Annex to Record No. 781 or the technica
report, and which cannot alter or remedy the fact that the CNCE failed to provide an adequate and
reasoned demonstration prior to the imposition of the measure. Chile states that nowhere in the
technical report or its Annex is there any record of the information which Argentina is now submitting
to the Panel as Exhibits ARG-IIl and ARG-IV.”” Chile further contends that the file of the
investigation reveds that the measure imposed by Argentina was basically amed at imports of
preserved peaches from their two main origins. Greece and Chile. Thus, Chile argues, the foreseen
and expected recovery of imports as recorded by the investigating authority is not linked to world
stocks, but to the isolated and particular situation affecting Greece as the leading world producer and
exporter of the product under investigation in 1997 and 1998.

429 Argentina replies that Chile is re-interpreting the conclusions of the investigating authority,
arguing that the said authority had detected a recovery of imports only. Argentina also responds to
Chile's claim that the information contained in Exhibits ARG-111 and ARG-1V cannot be found in the
technical report or in its annex. In fact, Argentina argues, the information contained in Exhibits
ARG—I7Igand ARG-1V can be found on pages 47, 48, 53, 59, 61, 64, 66, 68, 70 and 72 of the technical
report.

430 Argentina further submits that the "recovery” of imports is aso related to the imposition of
countervailing duties on peaches from the European Union as of January 1996, a factor that should be
taken into account with respect to the evolution of imports, and one which Chile fails to mention. *°

431 In reference to the above, Chile submits that Argentina provides no arguments or
explanations regarding the implications of this relationship between the recovery of imports and the
countervailing duties for the purpose of evaluating whether or not there were unforeseen

73 See Argentina's first written submission, paragraph 47.

4 See Argentina's first written submission, paragraph 48.

'S See paragraph 4.27 of the present report.

76 See Chile'sfirst oral statement, paragraphs 13 to 14.

" See Chile'sfirst oral statement, paragraph 15(c). See also Chile's rebuttal, paragraph 4.
'8 See Chile'sfirst oral statement, paragraph 15(d).

79 See Argentina's rebuttal, paragraphs 7 to 8.

80 See Argentina's first written submission, paragraph 46.
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developments. According to Chile, even if Argentina were to provide an explanation during what
remains of the proceedings, it would be dealing with an ex post facto analysis which does not appear
anywhere in the Annex to Record No. 781 or the technica report, and which cannot ater or remedy
the fact that the CNCE falled to provide an adequate and reasoned demonstration prior to the
imposition of the measure. ®*

432 Argentina replies that, athough the application of the countervailing duties may have
succeeded in reducing the flow of imports from the European Union by eiminating the unfair
competition element, they were unable to dleviate any of the circumstances congtituting unforeseen
developments. Indeed, Argentina adds, given the objective pursued in applying countervailing duties,
it could not be otherwise.®®

Which were the unforeseen developments in this case?

433 Argentina contends that the investigating authority's determination of "unforeseen
developments’ was in fact corroborated by the file; indeed, the authority made the determination by
establishing three circumstances constituting unforeseen developments:. (@) increased production as a
result of the exceptional Greek harvest; (b) substantia increase in world stocks; and (c) a downward
price trend.®* In response to question No. 28 of the Panef®, Argentina indicated that the authorities
demondtrated the existence of unforeseen developments on pages 6, 9 and 10 of their report.

434  Inresponseto question No. 5 of the Panef’®, Argentina confirmed that it does not allege that
increased imports themselves congtitute an unforeseen development. However, it adds, if the
"conditions under which the preserved peaches were being imported, or something else” refers to the
low prices, the surplus harvest in Greece which exceeded the average for the entire decade, and the
high concentrations of stocks, then yes, there were unforeseen developments.®’

(i) When should the devel opments be unforeseen?

435 Chile contends that the reference point to determine whether certain developments are
unforeseen, is the concessions negotiated under the WTO, and in this specific case, during the
Uruguay Round. However, it adds, a series of developments that were not foreseen during the
negotiations can generate imports in such increased quantities as to cause or threaten to cause injury
to the domestic industry, leading to the adoption of a safeguard measure. The unforeseen
development must form part of the investigation on the application of a safeguard measure, *

436 Also in response to questions Nos. 7 and 8 of the Panef®, Argentina explains that that the
"unforeseen developments’ in this case occurred after the relevant tariff concession had been
negotiated. Argentina argues that at the time the concessions were granted, the negotiators could not
have foreseen the developments that took place.

81 Chile makes a reference to the Appellate Body Report, US— Lamb, paragraph 72.

82 gee Chile'sfirst oral statement, paragraph 15(a).

83 See Argentina's rebuttal, paragraphs 14 to 15.

84 See Argentina's rebuttal, paragraph 9.

8 Namely, "In Argentina's answer to question 5 posed by the Panel and in paragraph 9 of its written
rebuttal, Argentina indicates what the competent authorities considered to be the unforeseen developments in
thiscase. Wherein their report did the competent authorities show that these devel opments wer e unforeseen?".

8 Namely, " Does Argentina allege that increased imports themselves, the conditions under which the
preserved peaches were being imported, or something el se constituted unforeseen devel opments?".

87 See Argentina's response to question No. 5 of the Panel.

885ee Chile's response to questions Nos. 7 and 8 of the Panel.

89 See footnote 69 of the present report.
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437  Chile repliesthat, regardless of Argentinds response, the analysis on when and by whom the
developments were unforeseen cannot be found anywhere in the remarks of the CNCE directors that
voted in favour of imposing the measure. Chile notes that the Uruguay Round took place between
1986 and 1994, and the WTO Agreement entered into force on 1 January 1995. Argentina
incorporated, in its domestic legidation, the Find Act of the Uruguay Round and the Marrakesh
Agreement on 5 January 1995. Chile clams that, despite the above, it cannot find, either in
Argentinas response or in the "file of the investigation”, any indication or record whatsoever of what
Argentinas concession was on canned peaches when it was negotiated, when it was granted, or what
the reasonable expectations of the Argentine negotiators were with respect to the preserved peaches
market, including prices, production, inventories and exports at that moment or period, andabove al,
with respect to the "price” factor, since according to the "file of the investigation” this would appear to
be the determining factor in the alleged increased imports and the alleged threat of serious injury to
the domestic industry. *°

438 Argentina submits that the negotiators could not reasonably have been expected to foresee
that abnormal circumstances, such as the record production of 1992/1993, would become the rule
rather than the exception.® In response to question No. 31 of the Pand®, Argentina clarified that the
Argentine negotiators could not have foreseen that an exceptional case such as 1992/1993 might
recur, and hence it was that they opted for the least trade-distortive aternative. Indeed, the tariff
applied to the product in question was 35 per cent. Moreover, Argentina adds, the Agreement on
Safeguards applies specifically to situations of injury under fair trading conditions which, owing to
their exceptional nature, are difficult to predict.

439  Chile replies that the "record" world production of preserved peaches in 1992/1993 of which
Argentina speaks in its reply is based on an assertion by the applicant, CAFIM, which, in turn, uses
World Horticultural and U.S. Export Opportunities as a source. Nowhere in the technical report can
Chile find any indication that the CNCE investigating authority verified that information or checked
on its reliability for validation purposes. In Chile's view, if the CNCE itsdlf only considered imports
of preserved peaches from the European Union and Chile®®, Argentinas reply, in addition to referring
to the reasonable expectations of its negotiators with respect to a world production indicator, should
have addressed these expectations with respect to the two main origins, or should, at least, have
discussed how one or more specific world production indicators implied unforeseen developments
with respect, at least, to prices, production, inventories and exports in Chile and the European Union
(chiefly Greece).*

2. Determination of an increase in imports. Article XIX.1(a) of GATT 1994 and
Articles 2.1, 3.1 and 4.2(a) of the Agreement on Safeguards

440 Chile clamsthat an examination of the file of the investigation reveals that Argentina did not
demondtrate that during the period of investigation (1996/2000), preserved peaches were being
"imported in such increased quantities”, absolute or relative to domestic production, and under such

9 See Chile's rebuttal, paragraphs 17-18.

915ee Argentina's response to questions Nos. 7 and 8 of the Panel.

92 Namely, " Given the fluctuations in world production of preserved peaches, as evidenced by record
production in 1992/93, why did the Argentinean negotiators in the Uruguay Round not expect such fluctuations
in the future?'.

93 Chile clarifies that the safeguard measure excludes imports of preserved peaches from MERCOSUR
States Parties and South Africa

94 See Chile's rebuttal, paragraphs 19-20.

% In paragraph 4.29 of its first written submission, Chile indicates that, after having demonstrated that
Argentina imposed a definitive safeguard measure without there having been increased imports, in absolute or
relative terms, it is not necessary to address the issue of whether the CNCE also considered this alleged increase
in terms of its quantity or magnitude - in such increased quantities - as the requirement must be understood in
the light of the Article X1X of the GATT 1994 and the Agreement on Safeguards.
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conditions' as to cause or threaten to cause serious injury to the domestic industry that produces like
or directly competitive products.® Chile aso alleges that the CNCE failed to provide a reasoned and
adequate explanation of its determination in the file of the investigation.®’

441 Argentina, on the contrary, submits that the increase in imports was both absolute and
relative.®® It contends that imports increased in both absolute and in relative terms inasmuch as they
rose from 3,568 tons in 1998 to 7,271 tons in 1999 and then to 12,181 tons in 2000. According to
Argentina, these volumes represented relative annual increases of 103.7 per cent and 68 per cent
respectively *® (Exhibits ARG-VII and ARG-VII1).'*® With regard to import volumes and as a
percentage of domestic production, Argentina notes that a sharp increase of 10 per cent is observed
between 1999 and 2000. Moreover, Argentina states that the growth rate of that indicator (imports as
a percentage of production) was 90 per cent for 2000 compared with the previous year.'*

@ Whether there was an increase in imports in absolute or relative terms

442  Asregards a determination of an increase in imports in absolute terms, Chile contends that
the growth of imports during the two last years of the import period investigated by the Argentine
authorities (1996/2000) reflects a foreseen and expected recovery of historica levels, which had been
disrupted by severe climatic conditions that affected the production and exports of the product under
investigation, particularly in Greece. Moreover, Chile dtates that if total imports over the entire
invegtigation period are considered, imports for the year 2000 reached approximately 12,120 tons,
while in 1996, they reached approximately 14,401 tons. In other words, the volume imported in 2000
was 16 per cent lower than the volume imported in 1996.'%  According to Chile, the facts recorded in
the technical report and its annex do not support the CNCE's determination. Chile further alleges that
neither Record No. 781 nor the technica report contain a substantiated, reasoned and adequate
analysis explaining how, on the basis of what facts, and why Argentina arrived at this determination
in the way that it did. '

443  Asregards a determination of an increase in importsin relative terms, Chile indicates that, as
in the case of the lack of an absolute increase in imports, when one considers the most recent part of
the invegtigation period from beginning to end in the context of the data and trends for the entire
period, and analyses the structure of apparent consumption of preserved peaches during 1996, one
arrives a the same conclusion: i.e. the growth in apparent consumption of imported preserved
peaches recorded in 1999 and 2000 is merely a recovery by consumption of its historical levels, and
cannot objectively be qualified as arelative increase, as the CNCE has done'®  Chile observes that in
its technical report, the investigating authority states that "during the first three years of the
investigation period, saes of the domestic product accounted for approximately 90 per cent of
apparent consumption, a share which fell to 85 per cent in 2000. Although in absolute terms, sales of
the domestic product decreased in 1998, their share of 93 per cent of apparent consumption was the
maximum recorded during the investigation period. During that year, imports from Chile fell, while
imports from Greece remained at historically low levels." Chile argues that this behaviour of imports
from the main origins was due to adverse climatic conditions mentioned above.'®

% See Chile's first written submission, paragraph 4.15.

97 See Chile's first written submission, section heading 1V.2.1, page 10.

%8 See Argentina's first written submission, paragraph 61.

9 Argentinarefersto the technical report, Table No. 2, sheet 1439 and Table No. 15.2, sheet 1477.

100 5ee Argentina's first written submission, paragraph 61.

101 5ee Argentina's first written submission, paragraph 62.

102 see Chile's first written submission, paragraph 4.16.

103 see Chile's first written submission, paragraph 4.17.

104 see Chile's first written submission, paragraph 4.23. It cites statistics from a sectoral study, the
subject of arguments summarized in the section below.

105 see Chile's first written submission, paragraph 4.19.
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444  Chile alegesthat the CNCE directors anaysis of increased importsin relative terms is based
exclusively on data corresponding to what it deems to be the most recent past (1997/2000) and fails to
evauate this data in the context of the whole investigation period (1996/2000). It considers the
evolution of imports during the investigation period (1996/2000) only with respect to the analysis of
increased imports in absolute terms, but not with respect to the analysis of the increase in relative
terms. The year 1996, which is omitted from the analys's, reflects a trend of crucia importance to the
adequate and objective analysis of thisindicator. Also, according to Chile, the file of the investigation
contains no substantiated, reasoned and adequate analysis explaining why and on the basis of what

facts tltg)g CNCE arrived at its determination of an increase in imports in relative terms in the way that
it did.

445 Argentina contends that Chile's above statements reflect a misinterpretation of certain
matters. Argentina considers that Chile proceeds from the false premise that the implementing
authority acted improperly in considering an investigation period (1996/2000) **" and finding that there
was an increase in imports in a period that did not coincide exactly with that investigation period, but
fell within that period. Argentinais of the view that this interpretation by Chile is not substantiated by
any rules or regulations, either domestic or under the WTO, or by WTO precedent. In particular, the
Agreement on Safeguards does not stipulate a period which must obligatorily be taken to determine
whether there are increased imports, nor does Argentine legidation differ from the Agreement on
Safeguards in this respect. Regarding Argentine legidation, Decree No. 1059/96 requires that
applicants for the initiation of an investigation should supply data on imports relating to the five most
recent complete years substantiating a significant increase, in absolute or relative terms, in the product
a issue. However, Argentina argues, this obligation concerns the applicant for the initiation of an
investigation only, and not the implementing authority. In order to support its views, Arggenti narefers
to the Appellate Body Reports on Argentina — Footwear (EC)™*® and US — Lamb.*® ™® Argentina
maintains in addition that the investigating authority acted in accordance with WTO precedents,
inasmuch as those precedents establish that it is the most recent period that must be taken into account
for purposes of the application of a safeguard measure.!**

446  Chile points out that athough the competent authorities should attach importance to data
from the most recent period, they should not consider such data in isolation from the data pertaining
to the entire period of investigation. Otherwise, Chile argues, it is impossible to understand
objectively the real significance of short-term trends in the most recent data.*** *** Chile explains that
, in the case of the CNCE's determination, the directors who voted in favour of imposing the measure
made their finding of aleged increased imports in absolute or relative terms on the basis of data from
the end of the period (1999/2000) and taking 1998 as a base year."* According to Chile, there can be
no question that if 1998 is taken as a base year, any determination of increased imports is bound to be
lacking in objectivity and in fact highly questionable, since 1998 is not a year which is representative

108 see Chile's first written submission, paragraphs 4.22(a), (b) and (c).

197 1n response to question No. 12 of the Panel (" Statistics for various years appear in Record No. 781
and its Annex and the technical report. Could Argentina clarify what was the period of investigation?")
Argentina confirms that the gathering of import data covers the period 1996-2000.

108 Argentinarefersto the Appellate Body Report, Argentina— Footwear (EC), paragraphs 130 to 131.

109 Argentinarefers to the Appellate Body Report, US— Lamb, paragraph 137.

110 5ee Argentina's first written submission, paragraphs 54 to 59.

111 see Argentina's first oral statement, paragraph 11.

112 Chile refers to the Appellate Body Report, US— Lamb, paragraphs 137 and 138.

113 see Chile's rebuttal, paragraph 29.

114 1n response to question No. 34 of the Panel (" Please refer to paragraph 12 of Argentina's second
oral statement. Does Argentina share Chile's point of view that the base year for the determination of an
increase in imports was 1998? Can Argentina confirm that increases were measured in 1999 over 1998, and
2000 over 1999?") Argentina confirmed that it used 1998 as a base year for the determination of an increase in
imports.



WT/DS238/R
Page 17

of the normal behaviour of the importsin question.™™ The file of the investigation shows that imports
of preserved peaches in Argentina are cyclical owing to their association with market fluctuations
affecting the leading producer and exporter of the product under investigation, Greece. In 1997 and
1998, following unforeseen climatic circumstances, Greece suffered a substantial loss in its capacity
to produce and export preserved peaches. This isolated Situation involved a disruption of the
historical share of Greek imports in the Argentine market, both in absolute and in relative terms
(apparent consumption), as represented by the first year of the investigation period, 1996.''°
According to Chile, this comes out clearly when the CNCE directors make their finding of an alleged
increase in imports in absolute and relative terms during 1999 and 2000. It is obvious to Chile that a
comparison of imports during those years with the situation in 1998 will inevitably show strong
increases towards the end of the period, when the process of recovery by imports of their historica
levels began. If, on the other hand, the CNCE directors had examined the data from 1999 and 2000
without isolating it from the data of 1996, its conclusion, objectively, would have had to be the same
as that reached by the investigating authority in the technical report, i.e. that the increase in imports
during 1999 and 2000 reflected a recovery, in both absolute and relative terms, of their norma and
historical levels that had been disrupted starting in 199717 '8

447  According to Chile, for the determination of increased imports to qualify as objective,
unbiased and well founded rather than subjective, biased and unfounded, it is not enough for the
authority concerned merely to announce that its investigation will cover a period of five years and
then, upon making its determination, to consider the data from the most recent past (1999/2000) only,
to compare it with data for a year that is not representative of the normal behaviour of those imports
(1998) and to isolate it from data for a year that does represent norma behaviour (1996).™*° Chile
argues that Argentina did not manage to explain satisfactorily why its competent authorities excluded
1996 from the analysis and why 1998 would in fact be objectively representative of subsequent
trends. What is more, Argentina never explained why the CNCE excluded, in the ITDF and its
Annex, al information on apparent consumption for 1996.%°

448 Argentina contests Chil€'s interpretation that what was occurring was smply a recovery by
Greek peach imports of their historical levels which were represented by 1996 and insists that what
the industry was facing was not a hypothesis of recovery by imports of their historica levels, but
"unforeseen developments'.™*" As regards 1996, Argentina contends that countervailing duties were
applied to peaches from the EU since the month of January. Hence, the flow of imports from that
origin must be considered to have been affected. As can be seen in page 10 of the Annex to Record
No. 781 and contrary to what Chile claims, the investigating authority did take account of the impact
of the countervailing duties.*** In response to question No. 33 of the Pandl'*®, Argentina clarified that
Resolution MEyOSP No. 06/96 of 3 January 1996 introduced countervailing duties on imports of
peaches from the European Union. This resolution entered into force on 9 January 1996 upon
publication in the Official Bulletin. The countervailing duties continued to be applied during the
investigation period relevant to file CNCE No. 94/00. The flow of imports was affected through the
neutralization of the subsidy component of the imports from the European Union.

15 see Chile's rebuttal, paragraph 30.

116 see Chile'sfirst oral statement, paragraphs 18 to 19.

117 See technical report, pages 32, 57 and 58.

118 5ee Chile's rebuttal, paragraph 31.

119 5ee Chile's second oral statement, paragraph 16.

120 5ee Chile's rebuttal, paragraph 32.

121 5pe Argentina's rebuttal, paragraphs 18 and 19.

122 5pe Argentina's rebuttal, paragraph 20.

123 Namely, "Please refer to paragraph 20 of Argentina's written rebuttal. Could Argentina indicate
the exact date in January 1996 on which the countervailing measure entered into force? Please confirmthat the
countervailing measure remained in place for the duration of the investigation period relevant to file CNCE No.
94/00. Could Argentina explain how the countervailing measure affected the flow of imports during that
investigation period?".
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449 In response to question No. 15 of the Panel regarding the representativeness of the statistics
for 1997 and 1998, Argentina indicates that in 1997 and 1998 total Argentine imports fell by
55 per cent and 45 per cent respectively, owing to severe climatic conditions that affected world
production and, consequently, trade in the product in question. Argentina explains that an analysis of
average f.0.b. prices shows that they increased in 1997, as did the prices of the main exporter: Greece.
In 1998, Argentina adds, such prices continued to rise, though to alesser extent on average, but in the
case of the aforementioned country they fell by some 15 per cent to a level of US$0.594/kg. Also in
response to question No. 35 of the Panel'®, Argentina explained that the investigating authorities took
all these data into account as indicated in Section V of the Annex to Record No. 781.

(b) Whether the 1994/1996 sectoral study was of relevance

450 Chile submitted two tables showing the apparent consumption of preserved peaches in
Argentina from 1994 to 1996 in tons and percentages, which it had caculated on the basis of a
"Sectoral Study on Canned Peaches' of October 1998."*°  With reference to these two tables, Chile
notes that the average historical level of sales of Argentine preserved peaches in the domestic market
is approximately 73.3 per cent for the period 1994/1996; in other words, the average apparent
consumption of imported preserved peaches for that period is 26.7 per cent. Further, Chile points out
the contrasts with the apparent consumption of imported preserved peaches of 11 per cent for 1999,
and 17 per cent for 2000, less than the average figure for 1994/1996, not to mention the figure for
1996 aone.**’

451  Argentina submits that the above data™®® are based on a CNCE sectora study of apparent
consumption measured in cans of peaches weighing less than 1 kilogram which do not correspond to
the product under investigation in the present case, whereas the relevant paragraphs in the technical
report use tons as a unit of measurement.**® Thus, Argentina argues, the citation of that sectoral study
isinaccurate. Argentina adds that this study has been available on the CNCE web page and therefore
available to the general public since before the initiation of the investigation. In response to question
No. 11 of the Panel'®, Argentina clarified that the technical report does not take account of the data
from the sectora study because the product in the study does not correspond to the product at issue in
the safeguard investigation, the quantities in the study are expressed in different units of measurement
(cans, as opposed to tons), and refer to different periods of anaysis, etc.

452  Chilereplies’ that, regardiess of whether the apparent consumption of preserved peachesis
measured in units of 0.820 kg (cans of peaches) or in tons, the figures and results obtained in the
comparison process remain every bit as representative and real. According to Chile, what counts is
that the structure of apparent consumption of preserved peaches recorded in the sectoral study for
1994/1996, measured in percentages, is fully representative, genuine and objective. Moreover, Chile
says, dthough the unit of measurement behind the information recorded in the technica report is
sometimes expressed in tons, those tons are caculated on the basis of a unit of canned peaches of

124 Namely, "Does Argentina believe that the statistics for 1997 and 1998 were representative of
imports or were they influenced by any unusual factors? If the latter, how did the competent authorities take
account of thisin their determination?".

125 Namely, " Argentina's answer to question 15 indicates unusual factors that influenced statistics for
imports and pricesin 1997 and 1998. How did the competent authorities take into account these factorsin their
determination of an increase in imports?".

126 5ee Chile's first written submission, paragraph 4.24 and Exhibit CHL-6.

127 see Chile's first written submission, paragraphs 4.25 and 4.26.

128 5pe paragraph 4.50 of the present report.

129 see Argentinas first written submission, paragraph 64.

130 Namely, " Was the study referred to by Chile in paragraphs 4.24-4.25 of its first written submission
submitted by an interested party to the CNCE, or otherwise available to the investigation team in this case,
during the safeguard proceedings?".

131 See paragraph 4.51 and footnote 130 of the present report.
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0.820 kg.*** Chile dso indicates that the argument that the sectoral study did not refer to the same
product that was investigated in connection with the imposition of a safeguard measure is not true.
Chile claims that the Study comes from the file of the CNCE Investigation No. 28/95 and concerns
the imposition of countervailing duties on imports of canned peaches from the European Union and
therefore it refers to exactly the same product. In fact, Chile adds, the annex to the technica report
itself includes that file in its statistical charts!® ***

453 Argentinainssts that the sectoral study took as a reference the investigation conducted under
File CNCE No. 28/95 in which the product investigated was "peaches in syrup”, while in the
safeguards investigation the product under analysis was "peaches preserved in water containing added
sweetening matter, including syrup, preserved in any other form or in water".”®> Hence, for
Argentina, the product analysed in the safeguard investigation clearly covered a broader universe than

the product considered in File No. 28/95.**°

454  Also concerning apparent consumption, Argentina considers that the upward trend is beyond
guestion and that the relative importance of imports follows a pattern smilar to that of the
imports/production ratio. According to Argentina, after imports had recovered in 1999 to the relative
share that they had enjoyed prior to the year of the world production crisis, there was a significant
growth in 2000 which went well beyond the recorded historical levels'®’. Argentina claims that this
was the result of the unforeseen developments.™®®  Argentina contends that the presence of low-price
imports (due either to unfair competition during the period 1994/96 or to world market surpluses
during the most recent years) has logically led to a greater share of imports in apparent consumption,
which is significant.**®

455 Moreover, Argentina argues that the comparison of periods — such as 1994/96 with
1999/2000 — is clearly questionable, since they involve market and marketing structures that were
completely different and a change in supply that was heavily influenced by the launching of the
restructuring programme in the domestic production sector.*® In response to question No. 21 of the
Panel"**, Argentina clarifies that the transformations in the market include changes in distribution
channels with a concentration of demand and purchasing power, in the composition of importers and
in consumer habits and related prices. As regards the restructuring process, Argentina submits that
there were significant differences in the state of the industry following maor technological
improvements, an increase in the level of integration of the production process involving considerable
investment, restructuring of manufacturing plants, and increased industrial concentration.

3. Determination of threat of serious injury. Article XIX:1(a) of GATT 1994 and
Articles 2.1, 3.1, 4.1(b) and 4.2(a) of the Agreement on Safeguards

456  Chile submits that it has shown that there was no increase in imports, either in absolute or
relative terms, and that there were no unforeseen developments either, so that it was impossible for
the Argentine preserved peaches industry to have been in a situation where serious injury was clearly
imminent. Indeed, Chile adds, if the increased imports (either in absolute or relative terms) must be

132 Chile refers to page 21 and the Annex to the technical report, tables 10 and 11, as examples.

133 Chile refers to the Annex to the technical report, charts 5.1 and 5.2.

134 5ee Chile's rebuttal, paragraph 34.

135 Argentina refers to MCN tariff codes 2008.70.10 — Peaches preserved in water containing added
sweetening matter, including syrup; and 2008.70.90 — Other.

136 5ee Argentina's second oral statement, paragraph 32.

137 Argentinarefers to the technical report, Table 2, sheet 1439 and Table 15.2, sheet 1477.

138 See Argentina's first written submission, paragraph 63.

139 See Argentinas first written submission, paragraph 65.

140 5ee Argentina's first written submission, paragraph 66.

141 Namely, ... Could Argentina indicate which were the differences in the market structures and
mar keting conditions between these two periods?".
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the result of unforeseen developments, and if the threat of serious injury must have as its genuine and
substantial cause an absolute or relative increase in imports, it isimpossible, in fact and in law, for the
Argentine industry to have faced a threat of serious injury under Article XI1X:1(a) of the GATT 1994
and the Agreement on Safeguards. According to Chile, the inconsistencies described above show per
se that Argentinas determination of threat of serious injury violates the covered WTO Agreements.**

457  Chile notes that Articles 4.1(a) and (b) and Article 4.2(a) of the Agreement on Safeguards
impose procedural and substantive obligations. On the one hand, Chile argues, the Member wishing
to apply a safeguard measure must evaluate all relevant factors of an objective and quantifiable nature
pertaining to the most recent past, but without isolating them from the data relating to trends spanning
the entire investigation period; and on the other hand, the Member must demonstrate that there has
been a threat of serious injury, providing a reasoned and adequate explanation of how the factors
analysed support such afinding.**® As regards this second substantive obligation, Chile specifies that
it requires the Member to conduct a substantive evaluation of the "bearing” — or of the "influence",
"effect” or "impact" — of these relevant factors on the "situation of [the domestic] industry”, i.e., to
provide a reasoned and adequate explanation of the way in which the relevant factors corroborate or
support their determination.*** **°

458  Argentina contests the above claims by Chile and submits that, what Chile failsto mention is
that Argentina, acting in conformity with Article 4 of Agreement on Safeguards and Article XI1X:1(a)
of the GATT 1994, established the threat of injury and the corresponding increased imports by
conducting an evauation which went beyond the mere recording of certain indicators, for example,
isolated comparisons with respect to the impact of imports during two different periods of time.
Argentina argues that, if criteria of this nature were sufficient to reach a conclusion, in a particular
case, as to whether or not there was a threat of injury, the very definition of the concept would be
deprived of any substance, since contextual evaluation in the broadest sense of the term would be
devoid of any useful content.*® Argentina favours a broader interpretation which it understands to be
consistent with multilateral legidation and practice. Argentina is of the view that the criteria for
determining threat of injury have much more to do with the patterns of variables within a context than
with the mere establishment of their values. In other words, threat of injury must be seen more in
terms of probable flows than of comparative statistics, as in the case of Chile's analysis."*’

(@ Whether the CNCE evaluated al of the relevant factors listed in Article 4.2(a) of the
Agreement on Safeguards having a bearing on the situation of the domestic industry

459  Chile claims that, under Article 4.2(a) of the Agreement on Safeguards, the CNCE had to
evaluate and investigate all of the relevant factors having a bearing on the situation of the Argentine
preserved peaches industry, and a a minimum those explicitly mentioned in the said provision.**®
However, Chile argues, there is no evidence of any investigation or evaluation of productivity,
capacity utilization or level of employment.**® The only clues are a few statistical tables annexed to
the technica report in which much of the content is conceded, and a mere mention of the
employment factor in the Annex to the Record. In any case, Chile adds, the information relating to

142 gee Chile's first written submission, paragraph 4.34.

143 see Chile's first written submission, paragraph 4.31. See also Chile'sfirst oral statement, paragraphs
24 and 25.

144 Chile refers to the Appellate Body Reports, US— Lamb, paragraphs 103 and 104; and US — Wheat
Gluten, paragraph 71.

145 oee Chile'sfirst oral statement, paragraph 37.

146 see Argentina's second oral statement, paragraphs 46 and 47.

147 See Argentina's second oral statement, paragraph 48.

148 See Chile's first written submission, paragraph 4.60.

149 see Chile's first written submission, paragraph 4.61 and rebuttal, paragraph 35(b). Note that the
latter does not refer expressly to productivity.
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these factors, partially recorded in the technical report, shows that the situation of the domestic
industry by no means reflected a threat of injury.™

460 Argentina denies Chile's claim that the investigating authority failed to evaluate, anong the
injury factors, the "degree of utilization of production capacity” and "employment”. Argentina
submits that Chile has failed to provide a single argument capable of substantiating such aclam. In
fact, Argentina argues, the investigating authority did analyse the degree of utilization of production
capacity, and its analysis supports the determination of threat of serious injury. ™

461 Inresponseto question No. 50 from the Panef™>?, Chile acknowledges that the technical report
contains tables for capacity utilization and employment but indicates that none of them expressy
refers to the "productivity” factor. In Chile's view, Argentina describes this factor as "producto medio
fisico del empleo”, the meaning of which is unclear to Chile.**® It further argues that, unlike the other
statistical tables, there is no explanation whatsoever, in annex | to the technical report, of the data in
Table No. 7 or of the data recorded as "producto medio fisico del empleo”. In any event, Chile adds,
recording datain statistical tables — as the competent authorities have done — is one thing, but a proper
and reasoned evaluation of the data or factors, in order to explain and demonstrate how such
information supports a determination, is a different matter altogether.

()  Productivity’®

4,62 Argentina submits that productivity is analysed in the Record and the technical report on the
basis of an approximation determined by average physical output per employee. In this connection, it
claims, an examination of the coefficient obtained by measuring own-production against the number
of employees in the production sector (Table 7(e) of the technical report) reveals that in 2000, as an
unguestionable result of the fall in production, the indicator fell to 32 points following an increase that
reflected improved performance of the sector, ending up more than 10 per cent lower than in 1999.
Argentinais of the view that this decrease in the mentioned ratio has an impact on the unit cost of the
product, increasing the relative incidence of productive labour in the magjority of the companies.™

4,63 Chile points out that in the event that Argentina explains ex post facto that the expression
"producto medio fisico del empleo” refers to the "productivity" factor, the fall in productivity is not
obvious for the following reasons. (&) Not al the partid data are recorded because of their
confidential nature; (b) thereis no record of the totals for the survey list for 1996; (c) the tota for the
survey list for 1999, including imports from the main origin and competitor, i.e. Greece (aready
clearly on its way to recovery), exceeds the total for 1998, when such imports had practicaly stopped
because of unexpected adverse climatic factors, (d) the totals for 2000 and 1999, including the
recovering Greek imports, exceed the totals for 1998 and 1997 when the imports had practicaly
ceased; and (€) the statistical table also includes production subcontracted to plants belonging to third

150 5ee Chile's first written submission, paragraph 4.62.

151 see Argentina's rebuttal, paragraphs 24 and 25.

152 Namely, " Please refer to paragraph 4.62 of Chile's first written submission. Does Chile agree that
there are statistical tables in the technical report for each of the three factors of productivity, capacity
utilization and employment?'.

1531 response to question No. 49 of the Panel (*Regarding productivity, please clarify the meaning of
"producto medio fisico del empleo” (which we have translated as "labour productivity") Argentinaindicates that
"producto medio fisico del empleo” isthe "own production divided by the number of employeesin the preserved
peaches production sector.

154 See footnote 149 to the present report.

155 See Argentina's first written submission, paragraph 91.
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parties, but their total figures do not distinguish the incidence of such production from that of the
plants own production. **°

(i) Capacity utilization

464  Argentina observes that production capacity, as stated in Record No. 781, was "determined
on the bass of values affecting the product in question exclusively ...". Argentina explains that,
although at the nationd level, there was information pointing to constant production capacity during
the period under analysis, at the level of the companies that supplied information in response to the
CNCE questionnaires, and that were verified, production capacity grew owing to the closure or
absorption of firms (technical report, page 42), with values corresponding to the methodology set
forth in the questionnaires for producers.™’ It further explains that, for the companies as a whole
(Table 6 of the technical report), utilization of installed capacity grew until 1999 from 71 per cent to
88 per cent, and then declined in 2000 to 73 per cent, partly as a result of the increase in installed
capacity and partly, indeed above al, owing to the fal in production.™® Argentina submits that, if
there had been no increase in ingtalled capacity in 2000, considering the actual output level, the
utilization of 51,000 tons of 1999 capacity would have corresponded, in 2000, to a utilization of
76 per cent. This implies that only 3 per cent of the 15 per cent drop in utilization of installed
capacity in 2000 is attributable to the increase in installed capacity, and the rest is the result of afall in
production due to the impact of imports, since there were no primary factors that could have
contributed to that fall.**®

465 Chile replies that Argentina fails to provide any explanation of why or how it came to the
conclusion that this factor supported the determination of threat of serious injury. Chile claims that
Argentina merely states that the degree of utilization of production capacity is analysed in the Record
and the technical report and, unlike the CNCE directors, it goes on to provide explanations of the
figures partially recorded in the annex to the technical report."®® However, Chile argues, nowhere
does it emerge that this factor was examined.*®* Furthermore, Chile submits, the information recorded
in the technica report does not support the CNCE's determination of "threat of serious injury”.
According to that information, Chile argues, the degree of utilization of preserved peaches production
capacity for the entire domestic industry experienced an increase as from 1997, reaching 83 per cent
in 1999 and remaining at that level in 2000. **

(i)  Employment

466  Argentina submits that, as indicated in section 2 of the Annex to Record No. 781 (Situation
of the Domestic Industry), the level of employment fell, particularly towards the end of the period.
Indeed, Argentina argues, as shown in Table 7a of the technical report, the number of employees
employed in production for the companies taken as a whole decreased by 4 per cent in 2000.'* In
Argentinas view, the same pattern can be observed in the total production wage bill (Table 8 of the
technica report), while the average sdary per employee in the production sector declined

156 see Chile's response to question No. 51 of the Panel (" The opinion of the directors who voted in
favour of the imposition of the safeguard measure refers to fallsin "el producto medio fisico del empleo”. In
view of this, please clarify Chile's claim that there is no reference to productivity at all in Record No. 781 or its
Annex.")

157 see Argentina's first written submission, paragraph 92.

158 gee Argentina's first written submission, paragraph 93.

159 5ee Argentina's first written submission, paragraph 94.

160 Chile refers to paragraphs 92 to 94 in Argentina's first written submission, Annex to the technical
report, Table No. 6.

161 see Chile'sfirst oral statement, paragraph 27.

162 see Chile'sfirst oral statement, paragraph 28.

163 See Argentina's first written submission, paragraph 104.
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continuously, at a varying rate, during each of the years'® According to Argentina, the correlative
effort to ensure adequate cost and productivity levels helps to explain why the correlation between
these factors is not more explicit. However, the analysis that was conducted of the variations relating
to the other products produced by the companies shows different patterns, indicating that the decrease
in the production of peaches had areal impact on this factor.'*

467 Chile stresses that the only instance in the file of the investigation in which this factor was
examined is a very minor one. In Chil€'s view, the CNCE directors that voted in favour of imposing
the measure merely pointed out that the "analysis of the other parameters shows a fal in the leve of
employment and labour productivity ... The trends in these factors directly reflect the changes in
sales and production."*®® Chile further argues that the technical report™®’ does not in fact provide
employment figures for each company, but merely provides overal data for this factor. As can be
seen, Chile adds, the CNCE, rather than evaluating and verifying this information, merely repests
what is stated in the technical report. Chile further indicates that, similarly, the technical report
indicates that the level of employment in the preserved peaches production sector hardly declined at
al in 2000, and that the level in other production sectors decreased by no more than 7per cent on
average during that year.'*® '%°

(b) Whether the CNCE provided a reasoned and adequate explanation of how the evidence
gathered on the evaluated relevant listed injury factors justifies a finding of "threat of serious
injury”

468 Chile clams that the injury factors that the CNCE did consider: (i) do not indicate the
existence of athreat of serious injury; (ii) were not evaluated in a reasoned and adequate manner by
the directors because there is no explanaion of the way in which these factors support their
determination; (iii) were not examined in the context of data spanning the entire investigation period;
and (iv) for the most part, are supported by incomplete information treated as confidential which the
CNCE received from the companies on the survey list, information for which there is no record of
verification and which it was in fact impossible for Chile to verify.*"

469 Argentina denies Chile's claims that the investigating authority acted incorrectly. In
Argentinas view, the investigating authority, far from acting in any way that would justify Chile's
claim, carried out a proper analysis of the information.*”*

470  Argentina contends that the CNCE did provide a reasoned and adequate explanation of how
the evidence gathered on the evaluated relevant listed injury factors justified a finding of threat of
serious injury. Argentina explains that the evolution of the relevant import-related variablesis closely
linked to the evolution of the international market. Argentina argues that, in the 1998/1999 and
1999/2000 seasons, world production grew by 16 per cent'’?, a highly significant growth rate if it is
borne in mind that practically throughout the 1990s, world production of preserved peaches remained
fairly stable in the vicinity of 1 million tons per year.'”® Argentina argues that what is significant in
the analysis of international market trends is the availability of exportable surpluses, and this analysis
reveals Greece's structural exporter status, which is clearly reflected in the relationship between

164 See Argentina's first written submission, paragraph 105.

165 See Argentina's first written submission, paragraph 106.

166 Chile refers to the Annex to Record No. 781, page 8.

167 Chile refers to the Annex to the technical report, Table No. 7.
168 Chile refers to the Annex to the technical report, Table No. 7.
169 see Chile'sfirst oral statement, paragraphs 29 to 31.

170 see Chile's rebuttal, paragraph 35(d).

171 see Argentina's rebuttal, paragraph 35.

172 Argentina refers to the technical report, page 73, sheet 1407.
173 See Argentina's first written submission, paragraph 69.
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production, exports and availability of stocks over the past decade.™ *"> Exports represented 97.2 per
cent of production for the period 1990/2000 with a value exceeding 100 per cent for certain years,
proving that there were plenty of readily available stocks that could easily be poured on to the
international market."”® In the case of Greece, these values can be explained by natural conditions for
the production of peaches!’”” Greek peaches also share enormous price flexibility which is reflected
in the great diversity of f.o.b. price quotations for Greek exports, depending on their destination.*”® **°
In Argentinas view, the logical corollary to this can be found in the behaviour of the domestic market
for peaches during the 1999/2000 season when the fall in the volume of production was coupled with
a significant decrease in the unit value of the product and, more importantly, in the per unit mark-up,
since athough costs decreased during the reference period, prices were subjected to an even greater
downward pressure. This can be seen from the fact that the unit price/cost ratio fell sharply for al of
the companies surveyed in the 1999/2000 season™®°, confirming the imminence of a threat of serious
injury within the meaning of Article 4.1(b) of the Agreement on Safeguards'®* In response to
question No. 16 of the Panef'®?, Argentina confirmed that the above information can be found in the
technical report (pages 54/59, 73/74, 81/82 and annex | — Methodological Notes and Statistical
Tables). The competent authority considered that this information showed that there was a threat of
serious injury.*®

471 Argentina further argues that the implementing authority did not analyse the relevant
indicators out of context, but rather in the light of the changes that were taking place on the
international market and the greater or lesser degree to which the Argentine economy was exposed to
such developments.*®*  For example, Argentina adds, the CNCE did not disregard the fact that 1998
was an atypical year in terms of production in the Northern Hemisphere owing to drought, and that, as
a result, production levels in the following year were bound to be higher. Nor was the CNCE
unaware of the fact that imports, measured in absolute or relative terms, and analysed in the context of
the entire decade of the 90s, reached their highest volumes in 1993.%°

4,72  Chile does not agree with the above comments made by Argentina. In Chile's view, the non-
confidential information recorded in the technical report does not justify these comments. they are
based on information that is not recorded in the file of the investigation and they are based on data
from the most recent past that was not analysed in the context of trends spanning the entire
investigation period. Moreover, Chile draws the attention of the Panel to the fact that Argentina has
offered a number of arguments and lines of reasoning which cannot be found in the comments and
determinations of the CNCE directors that voted in favour of imposing the challenged measure, hence
representing ex post facto clarifications.**

473 InChile's view, any attempt by a Member to cure investigative or procedural deficiencies on
the part of the competent authorities ex post facto by presenting possible explanations and reasons for

174 Argentina refers to the technical report, page 59, Table No. 7, sheet 1393.

175 See Argentina's first written submission, paragraph 72.

176 See Argentina's first written submission, paragraph 73.

17 See Argentina's first written submission, paragraph 76.

178 Argentinarefersto the technical report, page 82, sheet 1416.

179 gee Argentina's first written submission, paragraph 77.

180 Argentina refers to the technical report, Tables 10.1, 10.2, 10.3, 10.4 and 10.5, sheets 1452/1456.

181 5ee Argentina's response to question No. 16.

182 Namely, " Was the information about the world market set out in Argentina's first written submission
in paragraphs 68-78 considered by the competent authorities? If so, did it show that there was merely a threat
of increased imports, or a threat of serious injury? Where does it appear in the report of the competent
authorities?".

183 See Argentina's first written submission, paragraph 79.

184 see Argentina's second oral statement, paragraphs 41 to 43.

185 see Argentina's second oral statement, paragraphs 44 and 45.

186 See Chile'sfirst oral statement, paragraph 33.
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their determinations that were not provided by the authorities themselves is contrary to the Agreement
on Safeguards. The time and place for providing explanations and reasons for a determination are
prior to the imposition of the measure, in the file of the investigation, and this must be done by the
competent authorities. In the specific case of Argentina, Chile adds, the task of providing a reasoned
and adequate evaluation fals to the CNCE directors.™®’

() Rate and amount of the increase in imports of the product at issue in absolute and relative
terms. Share of domestic market taken by increased imports.

474  Asregards the analysis of the imports in absolute terms, Chile is of the view that the CNCE
directors that voted in favour of the measure, minimize the importance of the fact that the growth in
imports during 1999 and 2000, seen in the context of the entire investigation period (1996/2000),
reflects a recovery of historica levels that were severely disrupted in 1997 and 1998 rather than an
increase in imports.*®®  Chile claims that Argentina does not provide any argument to justify the
CNCE's decision to consider data from the most recent past only, without analysing that data in the
context of trends spanning the entire investigation period.*®®  According to Chile, these facts were set
forth in the technica report and its annex. Chile maintains that, if total imports for 1999 and 2000 had
been analysed in relation to the entire investigation period, the conclusion would have been that
imports actually decreased by approximately 75 per cent in 1998, 51 per cent in 1999 and 16 per cent
in 2000 with respect to the average for 1996. Thus, in Chile's view, not even in the most recent past
(1999 and 2000) did imports reach the historical averages that were interrupted in 1997. Chile
concludes that it isimpossible to maintain that there was threat of serious injury when imports in 1999
and 2000 were considerably lower than the historical average represented by 1996, and when the
growth recorded towards the end of the period was a predictable trend which alowed the domestic
industry to adjust beforehand to what was the normal behaviour of imports.*®°

475 Asregards the andysis of the imports in relative terms, Chile submits that when the CNCE
analyses the rate and amount of the alleged relative increase in imports (as with the absolute increase),
it minimizes the importance of the fact that the growth in apparent consumption of imports in 1999
and 2000, seen in the context of the entire investigation period (1996/2000), reflects a recovery and
not an increase® According to Chile, the disruption in imports also explains why the share of sales
of the domestic product in apparent consumption reached a maximum of 93 per cent during the period
of investigation. Consequently, Chile argues, it is not possible to maintain that there was threat of
serious injury when apparent consumption of imports in 1999 and 2000 was significantly lower than
the historical average represented by 1996. Chile is of the view that an industry which should
historically share at least 25 per cent of apparent consumption cannot claim threat of serious injury
when subsequently, during a period of recovery of imports, it shares only 17 per cent of apparent
consumption. *%?

4,76  Argentina considers that it has sufficiently dealt with Chile's claims regarding the rate and
amount of imports when dealing with the increased imports.*® In this regard, it insists that it has
already pointed out that the most relevant data for the purposes of a determination is the data from the
most recent past and that this is precisely what the investigating authority did in the case at issue!®* It
further argues that the leading world producer and exporter of peaches, Greece, recorded an increase
in its exports to Argentina of 207 per cent in 1998, 309 per cent in 1999 and 110 per cent in 2000.

187 See Chile's first oral statement, paragraph 36.

188 gee Chile's first written submission, paragraph 4.35.

189 oee Chile's first oral statement, paragraph 34(a).

190 5ee Chile's first written submission, paragraph 4.36.

191 See Chile's first written submission, paragraph 4.37.

192 see Chile's first written submission, paragraph 4.38.

193 Argentina refers to paragraphs 52 to 67 of its first written submission. See Section IV.B.2 of the
present report.

194 see Argentina's rebuttal, paragraphs 29 and 30.
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Argentina indicates that this rate and amount of increase in imports was within the context described
in Section 1V.B.2 of overproduction and accumulation of stocks that could be poured onto the
international market. To take this last factor alone, Argentina points out that in 1999 and 2000,
avalable stocks in Greece were 152.1 per cent and 173.1 per cent higher, respectively, than the
average recorded for the entire 1990s. Measured as a percentage of Argentine production, these
stocks represented 183 per cent in 1999 and 225 per cent in 2000.'*°  Argentina maintains that the
increase in imports was less in terms of value and that this is due to the sharp fall in world prices, in
paticular in Greece, where in 2000, an increase in the volume of imports of 110 per cent
corresponded to an increase in the value of imports of 76 per cent.*

4777  Argentina submits that the Argentine domestic market has developed over the last years
thanks to various factors, such as a general growth in demand and changes in consumption patterns
for a series of products. In this connection, Argentina explains, the massive presence in the domestic
Argentine market of relatively low-priced products has caused part of the market to be taken by those
products.”®” As far as preserved peaches are concerned, Argentina argues, apparent consumption
followed an upward trend, disturbed only in 1998 by adverse climatic conditions in the Northern
Hemisphere and a domestic supply which, athough the adjustment process was under way, proved
insufficient."®®  Argentina contends that the prices of imported peaches on the market (even after the
Greek price had been corrected by the countervailing duty) declined for the most part, particularly
from the main countries of origin, recording levels up to 20 per cent below the domestic price!®® In
this context, Argentina submits, the share of imports in the domestic market measured through
apparent consumption (see Exhibit ARG-VI) grew significantly in 2000 to the detriment of sales of
the domestic product, affecting prices, production and utilization of installed capacity.?*

(i) Changesin the level of sales, in volume and value

478  Chile notes that, based on the information supplied by the portion of the domestic industry
analysed by the CNCE, the volume of sales of preserved peaches totalled 24,386 tons in 1997,
26,422 tons in 1998, 37,264 tons in 1999 and 37,113 tons in 2000. Chile further notes that this
represents a variation, according to the CNCE, of 8 per cent, 41 per cent, and —minus 0.4 per cent
respectively. In terms of price (Argentine pesos), the CNCE's estimated variation is 5 per cent, 28 per
cent and minus 14 per cent respectively.*  Chile points out that in the file of the investigation, with
the exception of the company ARCOR, the monthly sales data for that portion of the industry, in
volume and in pesos, is not recorded for each company individualy. Chile explains that the CNCE
treats it as confidential information and that the sales data in pesos does not even include the totals for
the survey list. Consequently, Chile submits that it has no way of verifying the estimated total annual
salesin tons, and till less, the estimated saes in pesos?®

4,79  Chile notes that in evauating this factor, the CNCE states that domestic market sales of the
companies analysed taken as a whole decreased, in value, by 14 per cent in 2000 as compared to the
previous year, and that domestic sales calculated for the purposes of the estimate of apparent
consumption declined in 2000. It adds that this loss took place in a context of growth in apparent
consumption starting in 1999. In Chile's view, this evaluation is clearly insufficient.?”® Chile submits
that the CNCE gives no reason why its estimated decline in the value of sales towards the end of the
investigation period (14 per cent) should reflect a clearly imminent threat of serious injury in the near

195 See Argentina's first written submission, paragraphs 81 and 82.
196 see Argentina's first written submission, paragraph 83.

197 see Argentina's first written submission, paragraph 84.

198 5ee Argentina's first written submission, paragraph 85.

199 See Argentina's first written submission, paragraph 86.

200 gee Argentina's first written submission, paragraph 87.

201 See Chile's first written submission, paragraph 4.39.

292 See Chile's first written submission, paragraph 4.40.

203 See Chile's first written submission, paragraph 4.41.
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future. Moreover, Chile claims that Argentina fails to explain why it does not %ive any consideration
to its estimate of sales in volume, which shows practically no decrease in 2000.%* Nor does it explain
how this relationship between its estimate of the value of sales for 2000 and its estimate of apparent
consumption for 1999 and 2000 justifies its determination of threat of seriousinjury.**

480 Chile notes that apparent consumption shows that domestic industry sales declined by only
1 per cent in 2000 as compared to 1999, and that their share in the market with respect to mports
merely decreased from 89.41 per cent to 83.44 per cent in 2000. Thus, according to Chile, it is
difficult to speak of "afal in the share of sales' in 2000, when this "fal" represents a variation of
minus 5 per cent and when sales decreased by 1 per cent’”® Moreover, Chile argues, the CNCE
confines itsalf to the trends for the most recent period without analysing the share of sales in apparent
consumption for the entire investigation period. In Chile's view, the CNCE should not have excluded
the trends for 1996, since they are important to the behaviour of imports and apparent consumption.
The greatest increase in saes in vaue and pesos and the greatest share of the domestic industry in
apparent consumption were recorded in 1998, with the situation beginning to recover in 1999.%%

481 Argentina argues that domestic market sales by Argentine companies which, after
consecutive increases in 1998 and 1999 had decreased by only 0.4 per cent in tons, had in fact
decreased by 14 per cent in terms of value. Moreover, Argentina adds, this decrease is reflected in the
statistics of each one of the companies (Record No. 781, Annex, section 2, page 7 — Situation of the
domestic industry — and Table 2.2 of the technical report).”® In Argentinas view, this decrease —
more than proportiona in value — reflects the fall in the price of the domestic product, provoked by
the presence in the market of a considerable and growing volume of imports at decreasing prices.
Argentina submits that the fall in price of the domestic product, adversely affected by imports, limited
the losses in volume of sales to a minimum, but at the cost of lost profitability and a genera negative
impact on the industry.”®

482 In reference to the above, Chile argues that Argentina failed to provide any justification,
under the Agreement on Safeguards for: (i) the fact that Chile had no way of verifying the estimated
total annual and monthly sales, in volume and vaue, of the companies on the survey list, because for
reasons of confidentiality, practically none of the supporting information was included in the CNCE
Report®®; (ii) the fact that the CNCE determined that there was a threat of serious injury in
circumstances in which sales from the domestic industry declined by only 1per cent in 2000, and
their share in apparent consumption decreased by less than 6 per cent during the same year''; and
(i) the fact that the CNCE, without any explanation, disregarded the figures provided by CAFIM for
sales in tons by the Argentine industry in 2000. Chile argues that pursuant to CAFIM's figures, these
sales increased by 13 per cent in 2000 as compared to 1999.7'% 213

483 Argentina replies that the classification of some of the information as confidential did not
mean that the investigating authority could not draw proper conclusions from that information. In
Argentinas view, the issue of the decline in sales has been duly explained. It argues that it reflects the
fact that the fall in the price of the domestic product, adversely affected by imports, limited the losses
in volume of sales to a minimum, at the cost of lost profitability and a genera negative impact on the

204 5pe Chile's first written submission, paragraph 4.42.

205 gpe Chile's first written submission, paragraph 4.43.

208 gee Chile's first written submission, paragraph 4.44.

207 See Chile's first written submission, paragraph 4.47.

208 gee Argentina's first written submission, paragraph 88.

209 See Argentina's first written submission, paragraph 89.

210 5ee Chile's first written submission, paragraph 4.40.

211 See Chile's first written submission, paragraph 4.44.

212 Chilerefers to the Annex to the technical report, Tables 19.1 and 19.2.
213 see Chile'sfirst oral statement, paragraph 34(b).
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industry. Argentina further argues that the investigating authority did not act arbitrarily in analysing
the sales figures, but examined all of the information at its disposal.***

(i)  Production

484 Initsfirst written submission, Chile argues that the technical report contains no analyss of

this factor and that it merely provides, in an annex, a dtatistical table showing data on domestic

production.”®® Chile explains that, for the CNCE, the information supplied by CAFIM shows a
decrease of some 4.5 per cent in 1998, followed by stability in 1999 and 2000 at about 65,000 tons.

However, the CNCE adds that the companies on the survey list, while they experienced growth in

1998 and 1999, in 2000 their production as a whole fell by 14 per cent?*® Chile contends that the
CNCE carried out another analysis, disregarding the data provided by CAFIM because it did not
reflect trends that fitted in with its determination of threat of serious injury. According to Chile,
without any kind of explanation to justify or support its new finding, the CNCE concluded that there
was a decline in domestic production in 2000 which was consistent with the decline recorded in the
companies analysed. It estimated the decrease at 12 per cent compared to 1999, with domestic

production totalling 57,847 tons®’ Chile submits that the CNCE does not consider 1996 and it
confines itself to making estimates and using information from the technical report without providing
areasoned and adequate explanation of how that information supports its conclusions.®® In any case,
Chile argues, the estimate made by CAFIM, which is representative of the domestic industry, does not
justify the finding of "threat of serious injury"”, nor indeed does the 12 per cent decrease estimated by

the CNCE, since it takes place in the context of the recovery of imports. Furthermore, Chile contends,

these CNCE estimates do not indicate any relationship between this recovery and the lower

productivity. According to Chile, domestic production in 1998, when imports to Argentina reached
their low point, was 4 per cent lower than in 1997 and 6.5 per cent lower than in 2000.%*°

485 Argentina contests the above statement by Chile and submits that the indicators analysed and
verified for the mentioned subgroup of companies show that production grew in 1998 and 1999
(20 per cent and 39 per cent respectively) and declined in 2000 (14 per cent). According to
Argentina, it should be borne in mind that the adjustment process launched by the sector led to an
increase in production which was reversed by massive imports in such conditions as to negatively
influence that variable.® ?**

486 Chile claims that Argentina's above explanation fails to provide any justification under the
Agreement on Safeguards for the fact that the CNCE, without providing any explanation of its
determination, decided to disregard the domestic production figures provided by CAFIM, which show
no decrease for 1999 and 2000; that on the contrary, it chose to adjust its estimate on the basis of the
companies in the survey list, which did suffer a decline in 2000.%% **

214 See Argentina's rebuttal, paragraphs 32 to 34.

215 gee Chile's first written submission, paragraph 4.49.

216 gee Chile's first written submission, paragraph 4.50.

217 see Chile's first written submission, paragraph 4.51.

218 gee Chile's first written submission, paragraph 4.53.

219 gee Chile's first written submission, paragraph 4.54.

220 Argentina refers to Annex to Record No. 781, section 2, page 7 - Situation of the domestic industry -
and Table 1 of the technical report.

221 gee Argentina's first written submission, paragraph 90.
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(iv) Profits and losses

487  Chile submits that it is impossible to verify each and every one of the items of information
provided by the Argentine producers. In Chile's view, the CNCE merely repeats what was stated by
the producers on the basis of their general accounting statements and their specific sales accounts for
the product under investigation. Chile claims that there is no knowledge of the methodologies used
by producers in arriving at such conclusions, and the file of the investigation does not state that the
CNCE investigated the data, let alone verified it to see whether it corresponded to the redlity.”*
According to Chile, what the file does revedl is that the Argentine industry made heavy investments in
connection with a reconversion of the primary and secondary sectors, that the total average cost of
peaches as a raw material decreased throughout the investigation period, and that it is common for
part of that industry to entrust its production of preserved peaches to processing plants belonging to
third parties. Chile submits that the CNCE fails to evaluate any of these circumstances which
influence production costs and profits.**

488 Chile observes that the CNCE itself acknowledges that the accounting statements of the
companies are limited from the analytical point of view in that these are multi-product companies.
This is why, in Chile's view, it decided to obtain from the companies in question the accounts
specificaly relating to preserved peaches. However, Chile adds, it remains silent as to the impact of
the profitability of sales of that product for each multi-product enterprise in terms of billing.?*® Chile
argues that, according to the actual information provided by the companies on the survey list, sales of
preserved peaches represented between 1 per cent and 40 per cent; but it is impossible to verify the
impact of these billings on their total sales, since the CNCE revedls this information for ARCOR
only.?*” Moreover, Chile submits, al of the companies on the survey list indicate a high debt ratio
which has perssted since 1997. Chile claims that the CNCE has failed to inv&stigate how this
historical indebtedness might have been affecting the domestic industry's profitability.*

489 Argentina submits that, in analysing the evolution of the profitability and net worth of the
enterprises in relation to the impact of imports on the domestic industry, it should be borne in mind
that since these are multi-product enterprises, for an analysis to be more specific and directly relevant,
as well as objective, it must be conducted on the basis of the accounts containing the results for the
product in question.?”® In Argentinas view, the fact that the CNCE was dealing with a multi-product
industry and Chile's claim that there are no disaggregated profitability indicators for each product do
not preclude the possibility of the CNCE having reached consistent conclusions on threst of injury to
the preserved peaches industry.?®® Argentina notes that there are disaggregated accounts for the
production of peaches in terms of cogt, price, employment and corresponding wages, as well as the
evolution of sales (in volume and value) and the per unit mark up for the product measured as the unit
price/cost ratio.”®*  Argentina is of the view that circumstances dictated that the analysis of specific
accounts for a maor portion (more than 60 per cent) of the domestic industry was the most
appropriate and relevant approach.”

490 Looking a the analysis of productivity of the product based on specific accounts, Argentina
submits, the 11 per cent fall in the margina contribution on sales after covering the variable costs, and

224 gpe Chile's first written submission, paragraph 4.55.
225 gee Chile's first written submission, paragraph 4.56.
226 gpe Chile's first written submission, paragraph 4.57.
227 gee Chile's first written submission, paragraph 4.57.
228 See Chile's first written submission, paragraph 4.58.
229 gee Argentina's first written submission, paragraph 95.
230 5ee Argentina's first written submission, paragraph 96.
231 See Argentina's first written submission, paragraph 97.
232 See Argentina's first written submission, paragraph 98.
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a sales/breakeven point ratio®®, which fell from 1.25 in 1999 to 0.67 in 2000, i.e. 33 per cent below
the 1/1 limit, reveals a negative profitability at the end of the period, corresponding to the sharp
growth in imports at decreasing prices and the consequent impact on domestic prices”** At the same
time, the price/cost ratio at the end of the period was close to or less than one, depending on the
company, with considerable decreases recorded in 2000. Argentina argues that these results which, in
accordance with the methodology used, corresponded exclusively to the product under analysis, must
be seen in the context of multi-product enterprises in which the sale of preserved peaches does not
exceed 40 per cent of total billing and whose balance pages, as indicated in the technical report, are
affected by company transfers and influenced by the operating results for other products as well as
non-operating and non-recurring results.”*®

491 Argentina contends that, during the most recent period, when imports grew to unforeseen
levels, most of the companies on the survey list representing the sector were experiencing decline: a
14 per cent fal in production, a 14 per cent decrease in the value of sales, and a 10 per cent fal in
average physical output per employee (as an approximation of productivity), owing mainly to the
14 per cent decrease in production, which was higher than the decrease in employment. Thus,
Argentina argues, the production capacity increased (following the restructuring mentioned earlier on)
while capacity utilization decreased in 2000. In Argentinas view, this negative evolution of the
degree of utilization of capacity was not attributable to the growth in capacity, but to the fal in
production.?*®

492  Argentina further argues that, in addition to its above arguments regarding the special cost-
benefit accounts for peaches, the analysis of employment indicators (average wage and total wage
bill) reconfirms the relativity of the consolidated balance pages, given the multi-product industry
status. According to Argentina, this can be seen in the negative ratio of the above-mentioned
indicators and the evolution of wage indicators for the rest of the production of the companies on the
survey list. These indicators are positive for 1999 and 2000, a fact that, in Argentinas view, could
only reflect a difference in profitability vis-a-vis the production of peaches®*’ Argentina concludes
that it is obvious that the positive values (alleged by Chile) in the consolidated balance pages can only
be explained by the results for the other products, and not by the billing for peaches, whose prices
were seriousdly affected by the downwards pressure exerted by imports.?*®

493 Chile submits that Argentina fails to provide any argument to justify, in the light of the
Agreement on Safeguards: (i) the fact that the CNCE does not explain or demonstrate the true
incidence of billing for sales of preserved peaches by companies of the survey list on total sales or the
profitability indices of these multi-product companies; and (ii) the fact that the CNCE provides no
explanation of the methodologies used by the companies in presenting this information and of how it
is possible to verify this information when the bulk of it is treated as confidential.**® 2*° Chile further
responds to Argentina®** that the whole point of a reasoned and adequate explanation supported by

233 Argentina refers to the technical report, Statistical Annex, specific accounts for preserved peaches,
sheet 1475.

234 See Argentina's first written submission, paragraph 99.

235 See Argentina's first written submission, paragraph 100.

236 See Argentina's first written submission, paragraph 101.

237 See Argentina's first written submission, paragraph 102.

238 gee Argentina's first written submission, paragraph 103.

239 Chile refers to the Annex to the technical report, Tables 12, 13 and 14; Annex to Record No. 781,
page 8; Chile'sfirst written submission, paragraphs 4.57 and 4.58.

240 gee Chile'sfirst oral statement, paragraph 34(d).

241 Chile refers to paragraph 103 of Argentina's first written submission where Argentina states that it is
obvious that the positive values (alleged by Chile) in the consolidated balance sheets can only be explained by
theresults for the other products. See paragraph 4.92 of the present report.
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sufficient evidence is to avoid this kind of assumption or conjecture. Objectively, it says, the CNCE's
determinations should be evident and well-founded for all Members, and not only for Argentina.®*?

(V) Other considerations

494  Argentina contends that Chile undervalues certain variables which, in Argentinas view, are
essential when it comes to evaluating threat of injury, namely:

(@

(0)

(©)

@

(€)

(f)

@

Chile does not attach enough importance to the fact that the growth rate in imports
was positive from 1998 onwards, and that imports grew at a faster rate than in
1996°*%;

Nor does Chile attach enough importance to the fact that 1998/2000 was a period of
recession in Argentina which, until 1997, had experienced sustained growth, so that
low-priced imports, in the context of substitution of consumption to which Argentina
has aready referred, had considerably more potential for injury due to the downward
pressure they exerted,

Chile does not attach enough importance to the incontrovertible fact that the volume
of stocks available in Greece to be poured on to the international market during the
1999/2000 period represented 1.83 and 2.25 times Argentinas production for those
years respectively. In 2000, Argentine production fell by 12 per cent**;

Chile does not give due consideration to the fact that that stock could easily have
been poured on to the Argentine market for macroeconomic reasons (1 to 1 parity asa
result of the currency board) and the fact that it is a counter-seasona market with
growing apparent consumption. Argentina comments that the seasonaity component
was highlighted by the investigating authority on page 9 of the Annex to
Record No. 781, and is also reflected in Table 15.2 of the technical report®*®;

Chile does not correctly analyse the historica volumes in Greece which, with its
enormous production capacity and its high export coefficient, is unquestionably the
country with the greatest potential to pour excedent production on to the world
market, and focuses exclusively on the unfair competition component, which was
duly remedied by applying countervailing duties. The investigating authority
specificaly refersto this circumstance on page 10 of the Annex to Record No. 781;

Chile underestimates the high potential for the said production volumes to be poured
on to a market like the Argentine market. In addition to Greece, the European market
has other major suppliers (Spain, Itay and France), and the other large consumer
market in the Northern Hemisphere, the United States, has historically been amost
entirdy self-sufficient;

Chile overlooks the fact that during the preceding years, the Argentine industry had
been pursuing a significant investment and productive expansion plan, so that the
downward pressure exerted by imports on prices, on top of the considerations set
forth in subparagraph (b) above, aggravated the injury to the domestic industry that
much more.

242 gpe Chile'sfirst oral statement, paragraph 35.

243 Argentina refers to Exhibit ARG-XVII.

244 Argentinarefers to the technical report, page 59 and Table 1.
245 Argentina refers to Exhibit ARG-XVIII.
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495 Argentina maintains that, taking the period 1995/1996, one could quite clearly see that the
annual growth rate of imports decreased up until 1998. On the other hand, Argentina submits, during
the period 1998/2000, the annual growth rate of imports rose steadily, reaching figures which, if we
look at the entire decade, were only exceeded in 1993. Similarly, there was an upward trend in both
apparent consumption and growth in international stocks in 1998/2000. Argentina stresses that the
figure (in thousands of tons) for average annua stocks in Greece, the leading world exporter and
producer was 47.6, while for 1995/1996, it was 43.25. Argentina explains that taking the mentioned
average for the 1990s (47.6), available stocks in Greece for 1999 exceeded that figure by 152 per cent,
and in 2000 by 173 per cent*

(c) Whether the CNCE considered all relevant injury factors not listed in Article 4.2(a) of the
Agreement on Safeguards. Industry readjustment

496 Accordingto Chile, the producers that took part in the investigation showed that domestic
production had expanded considerably over the past decade following heavy investments and business
strategies involving the plantation of new, highly efficient varieties of peaches for preserves with
good market prospects, vertica integration of production between the primary and secondary sectors,
international scientific and technical counselling, protection against climatic risks and industrial
concentration in plants offering economies of scale. This extensive readjustment led to a significant
increase, inter alia, in productivity, production, sales and degree of utilization of production capacity.
Chile indicates that dl of this took place in the framework of trade liberalization, an indication of the
confidence of the domestic industry in its ability to compete on export markets in the long term. Chile
is of the view that, under these conditions, it is impossible that the CNCE should have found that this
industry was facing athreat of serious injury.**®

497  Argentina responds that the CNCE sent questionnaires to 100 per cent of the companies
registered as producers in CAFIM, and received replies from a large percentage of the domestic
industry: six companies, of which five, duly verified, represented 68 per cent of production in 1999.
These companies as a whole were referred to throughout the Record and the technical report as the
"survey list" or the "companies surveyed', without distinction.?*® Argentina maintains that the
information supplied, together with the verifications, revealed that the sector was being restructured
on the basis of new primary "productive units' which had led to a growth of 21 per cent in the
production of preserved peaches up to 1999. This trend was reversed in 2000 under the pressure of
imports in conditions which produced a significant decline in domestic production, making the
industry more sensitive and marking out a clear and foreseeable path towards imminent injury. >

498  Inresponse to question No. 17 of the Panef™*, Chile indicates that the legal basis of its claim
regarding industry readjustment is the obligation imposed by Article 4.2(a) of the Agreement on
Safeguards according to which the competent authorities must not only evauate, a a minimum, the
factors indicated therein, but must also evaluate any other factor that is relevant or pertinent to the
situation of the domestic industry concerned, with a view to determining whether that industry is
facing serious injury or athreat thereof. In response to question No. 42 of the Panef®?, Chile clarified
that, in its view, an industry readjustment process can perfectly be measured and quantified on the

246 Argentinarefers to Exhibits ARG-1X and ARG-XVII.

247 See Argentina's second oral statement, paragraph 49.

248 gpe Chile's first written submission, paragraph 4.64.

249 gee Argentina's first written submission, paragraph 79.

250 5ee Argentina's first written submission, paragraph 80.

251 Namely, "What exactly is the legal basis of Chile's claim regarding industry readjustment in
paragraphs4.63-4.64 of itsfirst written submission?".

252 Namely, "Chile's answer to question 17 indicates that it claims that industry readjustment was
another factor relevant or pertinent to the situation of the domestic industry. Could such a process be
considered "of an objective and quantifiable nature" in the sense of Article 4.2(a) of the Agreement on
Safeguards? Why, or why not? ".
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basis of objective data on indicators of such a process, considered as an additiona factor; these
include production, investment, technologica innovation, exportable surpluses, and so forth.

499 Alsoin response to question No. 42 of the Panel, Argentina indicates that it considers that
athough the industry readjustment may have the characteristics of an objective and possibly
quantifiable fact, it is not one within the meaning of Article 4.2(a) which, moreover, does not list it
among the objective and quantifiable facts for the purposes of the Article 4 determination.

(d) Whether the CNCE based its finding of "threat of serious injury” merely on conjecture or
remote possibility and failed to demonstrate adequately that it was clearly imminent

4100 Chile clams that the CNCE based its finding of "threat of serious injury" merely on
conjecture or remote possibility and not on facts, and that it failed to demonstrate adequately that in
the year 2000 there was a high probability or imminence that such injury would occur in the near
future. The CNCE maintains that the factors it considered showed the high degree of sengitivity of
the domestic industry to the change taking place in the market as a result of imports and that the
behaviour of those imports towards the end of 2000, in terms of price and volume, had the capacity to
cause serious injury. On that basis, it determined that there was a threat of serious injury, stating that
in the international market there were no indicators that suggested that the volume and price of world
production and exports, both present and future, should not be equal to or even greater than in 2000. %>
Chile submits that all relevant factors of an objective and quantifiable nature, properly evaluated, do
not incZiiS(iate that the behaviour of imports towards the end of 2000 constituted a threat of serious
injury.

4101 Accordingto Chile, the CNCE unjustifiably predicts that serious injury will occur based on
the simple assertion that there were no indicators in the international markets to prove that the volume
and price of world production and exports would decrease either then or in the future. The CNCE
does not provide any analysis to demonstrate the truth of its assertion or explain how and why, nor
does it provide empirical evidence in support of its prediction. Its assertion rests on an assumption
based on the lack of indicators in the international market. In other words, on the basis of a negative
fact, it assumes a posditive fact, that the volume and price of world production and exports in 2000 and
in subsequent years could be the same or even higher. It bases its finding of threat of serious injury
on a highly vague and ambiguous assumption, stating that the said assumption justifies the conclusion
that such athreat exists because international market conditions such as they are will not be changing
in future years. In other words, it bases one assumption on another assumption. Chile aso argues that
the CNCE should have focussed more specifically on production and exports from the two main
origins. Greece and Chile.**

4102 Argentina emphasizes that the determination of threat of serious injury, far from having been
made on the basis of mere conjecture or remote possibility, was based on facts. Argentina observes
that Chile itself appears to recognize that the analysis effected by Argentina supports a determination
of the existence of the threat of serious injury. Argentina argues that according to Chile, the
Argentine investigating authority was guilty of inconsistency in maintaining that the volume and price
of world production and exports would not decrease in the future. It is obvious to Argentina that
Chile agrees that the current situation is one of threat of injury. Otherwise, why would it lay stress on
the future if it could demonstrate that the information considered by the investigating authority at the
time of its determination was false. Argentina aso submits that the Appellate Body in US— Line Pipe
found that before serious injury occurs "there is a continuous progression of injurious effects
eventualy rising and culminating in what can be determined to be 'serious injury’, serious injury does
not generally occur suddenly...". Accordingly, the Appellate Body found that the threat of serious

253 See Chile's first written submission, paragraph 4.65.
254 See Chile's first written submission, paragraph 4.66.
255 See Chile's first written submission, paragraph 4.68.
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injury requires a lower threshold than serious injury and this distinction serves to allow an importer
Member to act sooner to take preventive action when increased imports posed a 'threat’ of 'serious

injury’ to a domestic industry, but have not yet caused ‘serious injury'.*>®

4, Demonstration of the existence of a causal link. Articles 2.1, 3.1 and 4.2(b) of the
Agreement on Safeguards.

4.103 Chile submits that the CNCE failed to establish a genuine and substantial causal link between
the aleged increased imports and the aleged threat of serious injury to the domestic industry as
required by Articles 2 and 4.2(b) of the Agreement on Safeguards. According to Chile, Article 4.2(b)
requires that the competent authorities demonstrate, "on the basis of objective evidence', the existence
of acausa link.?" Chile further submits that these violations point to a breach of Article 3.1 of the
Agreement on Safeguards, since the CNCE's report does not provide any reasoned and adequate
explanation of the findings and conclusions reached on all pertinent issues of fact and law relating to
the determination of causal link.*®

4.104 Chile maintainsthat, for an analysis of causation to be consistent with Articles 2 and 4.2(b) of
the Agreement on Safeguards, the methodology adopted by the investigating authorities must consist
of a three-stage approach that complies with the so-called principle of non-attribution of injurious
effects of other factors as has been described by the Appellate Body.?*® **° Chile contends that, in
order to explain their determination of causal link, the competent authorities must establish explicitly,
through a reasoned and adequate explanation, that injury caused by factors other than increased
imports is not attributed to increased imports. In its view, this explanation must be clear and
unambiguous, it must not merely imply or suggest an explanation and it must be a straightforward
explanation in explicit terms.?®* 2%

4105 Argentina contests these claims and refers to Section V.4 of the Annex to Record No. 781
concerning the determination of threat of injury as a result of imports which concludes with the
statement "[t]he import situation and the degree of variation and sensitivity of the indicators listed and
described in Section V.2 prove the existence of a causal link between the investigated imports and the
threat of serious injury."®

4106 Chile replies that Argentina's defence merely repeats part of what was stated by the CNCE %
In Chile's view, the CNCE's analysis does not meet the obligations laid down in Article 4.2(b) since
the CNCE fails to:

@ ensure objectively that an aleged threat of injury is correctly attributed to an aleged
increase in imports,

(b) identify other possible factors that could explain the aleged threat of injury other than
an alleged increase in imports;

256 See Argentinas first oral statement, paragraph 53.

257 See Chile's first written submission, paragraph 4.72.

258 gee Chile's first written submission, paragraph 4.100.

259 Chile refers to the Appellate Body Reports, US — Wheat Gluten, paragraph 69 and US — Lamb,
paragraph 177.

260 5ee Chile's first written submission, paragraph 4.74.

261 Chile refersto the Appellate Body Report, US— Line Pipe, paragraphs 216 and 217.

52 See Chile's first written submission, paragraph 4.75. See also Chile's First Oral statement,
paragraph 39.

263 See Argentina's first written submission, paragraph 108.

264 See Chile'sfirst oral statement, paragraph 42.
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(c) separate the injurious effects of an alleged increase in imports from those caused
simultaneoudly by other factors;

(d identify the nature and scope of the injurious effects of an alleged increase in imports
as distinct from the injurious effects of other known factors,

(e explain satisfactorily the nature and scope of these injurious effects;

()] establish explicitly, through a reasoned and adequate explanation, that the alleged
threat of injury caused by factors other than the aleged increase in imports is not
atributed to increased imports; and

(9 provide a clear and unequivoca explanation; merely implying or suggesting an
explanation.*®®

4.107 Chile further contends that regardless of whether there is any foundation for Argentinas
arguments, the fact is that these arguments are merely a set of ex post facto explanations which cannot
be found among the remarks made by the CNCE directors at the time when they should have been
malysizrggzgye causa link between the aleged increased imports and an alleged threat of serious
injury.

(@ Whether Argentina followed any rule with respect to the determination of the causal link

4,108 Chile claims that Argentina gave inadequate consideration to certain relevant factors while
failing to analyse others. In Chile's view, most of the relevant factors, if not al, that the CNCE
considered or failed to consider, do not point to any causa link between the aleged threat of serious
injury and the aleged increase in imports.®® Chile is dso of the view that, in supporting its
determination, the CNCE does not distinguish or separate the effect of the factors that it did consider
from the effect of others factors that it did not analyse and which may have had an influence on the
loss of market share adduced by the industry. Thus, from a methodological point of view, the CNCE's
examination of causality did not enable it to establish whether there was a genuine and substantial
causal link between the adduced loss of market share and the recovery of imports. In Chile's view,
this congtitutes a violation Article 4.2(b) of the Agreement on Safeguards®® Chile claims that the
CNCE attributes its determination of threat of serious injury, in absolute terms, to alleged increased
imports. Chile maintains that although other factors were recorded in the investigation, they were
excluded by the authority when it came to analysing them or determining their impact on the situation
of the domestic industry. Chile contends that, not only does Argentina fail to include anywhere the
objective criteria justifying this manner of proceeding, but it does not even recognize the existence of
other factors that could have had an influence on the loss of market share”

4109 Argentina responds that Chil€e's assertions regarding its understanding of the causal link are
erroneous. Argentina points out that the investigating authority acted correctly in considering the
effect caused by imports separately from the effect caused by other factors. In this regard, Argentina
submits that this point was established by the Appellate Body.””* Argentina considers that Chile
interprets the Agreement on Safeguards incorrectly when it contends that imports by themselves,
separately from other factors, must reach the necessary threshold in order to quaify as a threat of

265 See Chile's first oral statement, paragraph 43. See also Chile's rebuttal, paragraph 42.

266 Chile refers to the arguments by Argentinain paragraphs 108 to 127 of its first written submission
and para%raphs 54 to 74 of itsfirst oral statement.

67 See Chile's rebuttal, paragraph 43.

258 See Chile'sfirst written submission, paragraph 4.100.

259 See Chile's first written submission, paragraph 4.76.

20 See Chile's first written submission, paragraphs 4.77 to 4.78.

21 Argentina refers to the Appellate Body Report, US— Lamb, paragraph 179.
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serious injury. In Argentinas view, athough the increased imports must contribute to causing the
injury or the threat of injury, this does not mean that they are capable by themselves of causing injury
or threat thereof. In other words, there is no implication that imports must be the only cause of
serious injury or threat of serious injury. Argentina submits that the Appellate Body has dready
established that the way Chile interprets the obligations under the Agreement on Safeguards is
inaccurate?’? #"

4110 Chile contends that Argentina is misinterpreting Chile's arguments. Chile explains that it
never said that the CNCE in fact identified, distinguished and separated the effects of alleged
increased imports from the effects of other factors. Chile contends that it argued and proved exactly
the opposite. It points out that it demonstrated that the CNCE directors, without going through the
exercise of identifying, separating and evaluating the effects of other factors which coincided with the
alleged increased imports, smply attributes al of the alleged threat of injury to those imports. Chile
further submits that what it has said is that in order to attribute threat of injury properly, the competent
authorities must demonstrate that an aleged increase in imports has aone reached the threshold for
gudlification as "serious’. By this, it intended to make it clear that there must at least be a genuine
and substantial cause-effect relationship between the aleged increased imports and a threat of serious
injury, regardless of any other factors which may at the same time be contributing to the existence of
such athreat?’* 2"

(b) Whether there were other objective and quantifiable factors that the CNCE did not analyse

4111 Chile claims that the file of the investigation records a series of relevant factors which may
have had an influence on the loss of market share adduced by the Argentine industry that the CNCE
did not consider or evaluate in making its finding of a causal link. In addition, there are other public
and well-known economic factors which the CNCE could not objectively overlook. ® Chile contends
that, although the magjority of these factors are recorded in the file of the investigation, and athough
some of them were well known to the public, they are not even identified by the CNCE in its causal
anaysis. Chile submits that Argentina at no time provides any explanation of this fundamental
omission — rather, it says, it simply tries to address the possible injury factors indicated by Chile,
arguing that they are not aleged injury factors and consequently bear no causal relation to the said
threat”’” Chile argues that, regardiess of whether this explanation by Argentina is correct or not, it
does not appear in, or form part of, the CNCE's causal anaysis. In its view, the entire argument is an
ex post facto explanation.”®

4112 Argentina replies that it conducted its threat of injury anaysis in compliance with
Article 4.2(a) and (b) of the Agreement on Safeguards®”® Argentina argues that in the course of the
investigation, as Chile acknowledges, the investigating authority did establish the serious injury
factors other than increased imports. In doing so, the investigating authority distinguished between
the effects of these factors and the impact of imports, and also explained their nature and scope. Thus,
Argentina contends, it is difficult to agree with Chile's assertions to the effect that the investigating
authority did not act in conformity with Article 4.2(a) of the Agreement on Safeguards. In

272 Argentina refers to the Appellate Body Reports, US — Wheat Gluten, paragraph 67; and US — Line
Pipe, paragraph 2009.

273 See Argentina's first oral statement, paragraphs 54 to 56.

274 Chile refers to paragraph 4.77 of itsfirst written submission and paragraphs 38 et seq. of itsfirst oral
statement. See paragraph 4.108 of the present report.

275 See Chile's rebuttal, paragraphs 37 to 42.

27 See Chile's first written submission, paragraph 4.79.

27 Chile refers to paragraphs 109 to 127 of Argentina's first written submission.

28 See Chile'sfirst oral statement, paragraph 45

279 See Argentina's first written submission, paragraph 109.
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Argentinas view, if Chile recognizes that the effects of the factors other than imports are recorded in
the file of the investigation, it cannot at the same time claim that the argument is belated. **°

0] Whether CNCE analysed other factors that appear in the technical report
Imports from Greece

4113 Chile submits that, assuming for a moment that the threat of injury aleged by CAFIM was
real, and based drictly on the facts and considerations recorded in the CNCE report, there was no
separate identification in that report of the alleged injurious effects of a factor which is quaified in the
file itsef as the substantial and authentic cause of the said threat, that factor being specific imports
from Greece which, according to the report, are the main origin, and which, given that country's
pricing structures and policies, enter the Argentine market under unfair trading conditions®', with a
clear capacity to displace the domestic industry and cause it serious injury.?®*  Chile further submits
that it is not its intention to make a value judgement or a pronouncement on whether or not exports of
Greek peaches represent unfair trading practices. Chile indicates that it is making this argument in
accordance with the objective merit of the record contained in the investigation file, which is what in
principle and in the find analysis is important, to ascertaining whether Argentina acted consistently
with its WTO obligations.

4114 As Chile sees it, the requirement of threat of serious injury or serious injury under
Artice XIX.1(a) of the GATT 1994 and Article 2.1 of the Agreement on Safeguards applies to
imports in general, without distinction as to origin, which enter the market of a specific Member
under "fair" trading conditions®®®* Chile contends that any reader, upon reading the "file of the
investigation”, would objectively conclude that on the merits of that file, the genuine and substantial
cause of the alleged threat of injury determined by the CNCE and alleged by CAFIM was not imports
in general occurring under fair competition. Rather, it claims, it was imports specifically from Greece
(the main origin), and not Chile, that were able, owing to their volume, but above al to their price, to
cause injury to the domestic industry, a situation that was aggravated by the seasona differences in
the production and harvest of the product under investigation between Argentina (Southern
Hemisphere) and Greece (Northern Hemisphere) 2% 2*° Chile points out that this was the case in spite

280 See Argentina's rebuttal, paragraph 37.

281 |n response to question No. 56 of the Panel ("Please refer to paragraph 50 of Chile's written
rebuttal. Does Chile allege that an investigating authority must establish that products are being imported in
conditions of fair competition before it imposes a safeguard measure?"), Chile explains that although the
investigating authority is not required to establish in its report whether products from a specific origin are being
imported in conditions of fair competition before it imposes a safeguard measure, it must evaluate the
characteristics of the imports from such origin and the conditions in which they compete with the domestic
product, as compared with the characteristics and conditions of competition of imports from other origins. An
investigating authority can thus perfectly determine whether the genuine and substantial cause of an alleged
threat of injury is imports from one origin in particular on the basis of the conditions in which they enter its
market. If the causal link is demonstrated by the facts under investigation, it is not appropriate to impose a
safeguard measure on imports in general, without discrimination as to their origin. Moreover, if imports from
one origin in particular enter the country in conditions of unfair competition, the appropriate measure would be
an anti-dumping or countervailing duty. If those imports were already subject to a countervailing duty but this
failed to effectively offset the effects of the subsidy, it would be appropriate to increase that duty but not to
impose a safeguard measure.

282 See Chile'sfirst oral statement, paragraph 46.

283 gee Chile'sfirst oral statement, paragraph 48.

284 See Chile's rebuttal, paragraph 45.

285 See also Chile's response to question No. 20.a) of the Panel (*Why does Chile assert that, in the view
of Argentina and CAFIM, a situation of unfair competition continued to exist despite the imposition of
countervailing measures?") and 20.b) ("Does Chile believe that the imposition of countervailing measures on
imports of certain products prevents the imposition of safeguard measures on imports of the same products? If
so, on what basis?") of the Panel.
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of the imposition of countervailing duties in September 1996 on imports of preserved peaches from
the European Union. Chile submits that the imposition of countervailing duties, in spite of the
minimum specific import duty of US$0.20 per kg imported, failed to place the imports from the main
origin (Greece) in a fair-trade situation.”®® In paragraph 47 of its Rebuttal, Chile cites 36 passages
from the "file of the investigation" **’, including passages from &) the opinions of the directors who
voted in favor as well as against the measure, as included in the Annex to Record No. 781; and b) the
conclusions of the investigation authority and the arguments of CAFIM and its associated companies,
as included in the technical report. It also submits that a proper analysis of the statistical tables and
charts in the annex to the technica report reveals that the cited passages are merely a faithful
reflection of that data.”®®

4115 Argentina contests Chile's argument to the effect that it is peaches of adistinct origin that are
responsible for the situation of the industry and, in particular, its statement whereby the investigation
itself attributes the situation to peaches from the European Union (more specifically, from Greece).
Argentina indicates that in its reply to the questions of the Pandl, it provided a detailed account of the
situation with respect to the application of countervailing duties to peaches from the European Union.
However, it adds, the andysis of this element carried out in the framework of the investigation
essentially concerned matters relating to the capacity to generate stocks, the excess harvest in Greece
owing to favourable climatic conditions and the price flexibility of peaches of that origin. Initsview,
it bears no relationship to the notion that in spite of the application of countervailing duties, peaches
of European origin continued to be traded under unfair competition.?* It further argues that a passage
cited by Chile in footnote 27 of its first oral statement confirms this.** In response to question No. 55
of the Panef*, Argentina indicated that the subsidy component of the imports from Greece was duly
neutralized by the countervailing duties.

Cyclica nature of imports and net importer status

4116 Chile maintains that the international preserved peaches market is cyclica because it is so
closely associated with agricultural fluctuations affecting producers, particularly Greece. At the same
time the supply of preserved peaches from Greece has a strong influence on international prices, and
hence on the volume of exports to its markets of destination. Climatic factorsin Greece led to a sharp
fal in Argentine imports in 1997/1998. If, according to Chile, over the past ten years Argentina has
pursued a policy of opening up to the internationa preserved peaches market, it is logical that its
industry should be sensitive to changes in that market, particularly the fluctuations and cycles of the
leading world producer and exporter. In fact, Chile claims, the technical report shows that the
domestic industry increased the volume of sales on the domestic market, having to reduce its exports,
at least in 2000, to satisfy domestic demand.**?

286 See Chile's rebuttal, paragraph 46.

287 Chile cites passages from pages 6 to 14 of the Annex to Record No. 781 and from pages 32 to 91 of
the technical report.

283 Chile refers to Table 15.3, to Charts 3, 4, 5.1 and 5.2, Tables 16.1 and 16.2, Charts 6, 7.1, 7.2, 8.1,
8.2, Tables 17 and 18 and Chart 9 of the technical report.

289 Argentinarefersto Exhibits ARG-11, ARG-I11, ARG-1V, ARG-IX and ARG-XI.

290 Argentina cites 'These changes at the international level have resulted in unforeseen and
unexpected imports of the product under investigation from different origins, with a growth in imports from the
EU, taking place under conditions such that although fair competition has been restored through the
application of countervailing duties, the increase has been sharp over the past two years."

291 Namely, "Chile’s answer to question 20(c) indicates that it believes that "the cause of the alleged
threat of serious injury appears to be imports from Greece in conditions of ‘unfair’ competition". Could
subsidization of production in Greece have contributed to the threat of seriousinjury to the Argentine industry?
If not, why not? If so, where did the competent authorities take it into account in their assessment of the causal
link between the increased imports and the threat of seriousinjury?”.

292 See Chile's first written submission, paragraphs 4.82 to 4.87.
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4117 Argentina does not agree that the international preserved peaches market is cyclica "because
it is s0 closely associated with agricultura fluctuations affecting producers’ and refers to Tables 5 to
13 in the "International market” section of the technical report as showing that there was no evolution
of the kind described by Chile. Nor does Argentina agree with the reference to Argentina's "position
of net importer" because it takes no account of the structural changes that took place in the Argentine
productive sector when Argentina began opening up its market.?*®

Change from the status of importer to a more export-oriented position

4118 Chile claims that, notwithstanding the low volume of exports in 2000 as a result of the need
to satisfy domestic demand, the recent evolution of domestic production, as recorded in the technical
report, reflects a change in the position of the domestic industry from net importer to exporter. Chile
explains that, leaving aside 1998, during which imports were minimal, in 1999, when their recovery
was already nearing completion, Argentina exported 6,878 tons and imported 6,601 tons. In Chile's
view, this trend towards a more export-oriented position could be having an influence on the loss of
market share adduced by the domestic industry. ***

Climatic factors

4119 Asregards loca climatic risks and integration of production, Chile contends that, according
to the technical report, one element which has a direct impact on local output is the high climatic risk
in the Mendoza area which affects the quantities, and hence the prices, of peaches available for the
industry. The fact that the manufacturing industry has become closely integrated with the primary
sector has meant that the manufacturing industry now has to assume the risks associated with the
climate directly. This factor is of particular importance in determining the levels of competitiveness
of the peach processing industry as well as its fixed costs, and could have a direct impact on the loss
of market share adduced by CAFIM.** As regards world climatic factors, Chile submits that,
although between 1997 and 1998 there was a disruption in the historical levels of imports, the CNCE
failed to take into consideration and evaluate the possible effect of this factor in its andysis. On the
contrary, Chile claims, it makes its findings by comparing the situation of the domestic industry
during 1999 and 2000 without considering the trends for those years in the context of a recovery of
imports. As an example, Chile mentions that Greece's lower prices in 1999 and 2000 can be
explained to a considerable extent by the fact that those years were preceded by two years of high
prices due to the lack of supply of canned peaches and to the increase in exportable production.”®®

4120 Argentina submits that, as regards the climatic factors, both domestic and international, these
were evaluated in the context of Record No. 781 and the corresponding report. Firstly, it argues, the
surplus harvest in Greece in the 1999/2000 season was reflected in the volumes and stocks available
to be poured onto the export markets on top of the average vaues for the decade, as shown in the
section on the evolution of international trade in preserved peaches (pages 46 to 72 of the technica
report) containing tables reflecting the breakdown by country of the evolution of world production as
well as exportable volume and stocks, based on USDA information. According to Argentina, these
values show (technica report, page 59, Table No. 7) that in the case of the leading world exporter and
supplier (Greece), available stocks in 1999 and 2000 were 152.25 per cent and 173.27 per cent higher,
respectively, than the average for the whole period 1990/2000. In its view, these stocks, in a context
such as the Argentine one in which consumption of preserved peaches was growing during the period

293 See Argentina's first written submission, paragraphs 110 and 111. See also Argentina's first oral
statement, paragraph 57 and 58.

294 see Chile's first written submission, paragraphs 4.88 to 4.89.

29 gee Chile's first written submission, paragraphs 4.90 to 4.92.

29 Chile refers to the analysis made by one of the directors who voted against the application of the
measure, Annex to Record No. 781, page 14, paragraph 5.

297 See Chile's first written submission, paragraphs 4.93 to 4.94.
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under analysis while import prices were faling steadily (technica report, Table No. 16, page 1484) to
the point where imports were systematically marketed at prices lower than domestic prices — by up to
20 per cent in 1999 and 2000 — and with domestic production increasing until 1999, cannot in any
way be considered part of the normal cycle of recovery of the sector - in fact, they constitute a threat
of injury scenario.”*®

4121 Argentina considers that Chile's argument is biased and partial, in that it takes no account of
the difference in context between the 1995/96 period and the 1999/00**° whilgt, at the same time, even
Chile could not but acknowledge the importance of Greece in world trade in preserved peaches™®, and
hence Greece's capacity to influence the world cycle, particularly prices, with its enormous production
capacity and above al, its export capacity.®™ In Argentina's view, this can be seen in the enormous
diversity of f.o.b. price quotations for Greek peaches depending on the market of destination, the
guotation for the Argentine market being, in 1999, among the lowest, a fact which explains the
increase in exports during 2000.°**  Argentina submits that Chile's claim is without foundation given
the fal in Argentine production in 2000 of 12 per cent in the context of growth in apparent
consumption over the previous year.*® As regards company strategy in this sector during the 1990s,
Argentina replies™® that there was an extensive adjustment that enabled these companies to reduce
climatic risks while ensuring a more reliable supply of raw materials, through technical improvements
and verticd integration with the primary sector. Argentina submits that Chile itself admits that
Argentina improved its competitive capacity, as demonstrated beyond question by the evolution of
production costs for peaches, 3° 3%

(i) Whether there were other factors which the CNCE should have analysed that do not appear
in the technical report

4122 Chile claimsthat there are various factors which are not reflected in the technica report, such
as the devauation of the euro againgt the dollar and the Argentine economic situation which should
have been analysed by the CNCE.

Devauation of the euro against the dollar

4123 Chile observes that, as soon as the euro was introduced in 1999, it began to devalue against
the dollar (as did the drachma in Greece, which adopted the euro in January 2000). Chile indicates
that, coupled with the dollarization of the Argentine peso until recently, this could reasonably be seen
to have had an influence on the rate of recovery of imports of preserved peaches from the European
Union, particularly Greece. To Chile, it follows that this factor could have been linked to the loss of
market share adduced by the domestic industry. **

2% see Argentina's first written submission, paragraphs 112 to 115. See also Argentina's first oral
statement, Earagraphs 59 to 62.

29 See Argentina's first written submission, paragraph 116.

300 Argentina refers to paragraph 4.82 of Chile's first written submission. See paragraph 4.116 of the
present report.

301 see Argentina's first written submission, paragraph 117.

302 5ee Argentina's first written submission, paragraph 118.

303 gee Argentina's first written submission, paragraph 119. See also Argentina's first oral statement,
paragraphs 63 to 66.

304 Argentina refers to paragraph 4.91 of Chile's first written submission. See paragraph 4.119 of the
present report.

3% Argentinarefersto Tables 10.1, 10.2, 10.3 and 10.4 of the annex to the technical report; sheets 1452
to 1455.

308 see Argentina's first written submission, paragraphs 120 to 121. See also Argentina's first oral
statement, paragraphs 67 to 68.

307 see Chile's first written submission, paragraph 4.95.
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4124 Argentina responds that, first of al, regardless of whether or not there was an analysis of this
variable, it should be recalled that in normative terms, the evolution of the exchange rate, particularly
if the resulting competitive improvement is sustained over time, does not preclude the legitimate right
of a country to adopt the necessary measures to protect its industry which could otherwise be
serioudy impaired. In Argentinas view, athough obvious, it bears recalling that a safeguard is a
mechanism that is activated in conditions of fair competition in response to an objective situation of
competitive difference where there is injury or threat of injury to the domestic industry. Argentina
adds that the fact that the Situation may be the result of a technological improvement, the
accumulation of inventories, production shocks or whatever in no way changes the situation as
regards the justification of the measure, provided al of the relevant factors have been properly
evaluated. Secondly, Argentina argues, in macroeconomic terms, it is a well-known fact that the
effects of a devaluation are never immediate, particularly in the case of primary products whose
production is distinctly seasonal. In other words, when it comes to explaining the surplus harvest in
Greece and the historical accumulation of stocks, Greek overproduction precedes the devaluation in
causa terms. Moreover, Argentina insists, the values referred to by Chile are purely nomind, i.e.
they glgogot reflect the effective exchange rate (net of the relevant inflation index and possible export
taxes).

Argentine economic situation

4125 Chile claims that the CNCE completely avoided recording and examining the Argentine
economic situation. Indeed, Chile argues, towards the end of 2000, Argentina's level of indebtedness,
both private and State, was extremely high and there was a general default on payments and declinein
the purchasing power of the various economic intermediaries, a Situation that did not spare the
domestic preserved peaches industry. In view of this situation of imminent economic crisis, Chile
clams that it is difficult to understand why the CNCE completely avoided recording and examining
this factor in its investigation for the purposes of analysing the possible reasons for the domestic
industry's loss in market share>*

4126 Argentina responds that imports at decreasing, and, relatively speaking, low prices,
introduced a substitution effect at the consumption-related stage of the product's cycle. Argentina
explains that the fall in imports in 1998 due to the influence of climatic factors, and the subsequent
stage, involving a recovery followed by progress beyond historical values, took place in a context in
which the production situation in the preserved peaches sector in Argentina was changing and
consumption was affected by a high rate of price-induced substitution. On this basis, Argentina
submits, it was found that the effect of the economic recession in Argentina was not a factor in the
deterioration of the sector as Chile claims, but that the chain of negative effects for a sector whose
production was undergoing adjustment was initiated and aggravated by the presence of a volume of
low-price imports. 3*°

(c) Whether the upward trend in imports coincides with negative trends in other injury factors
4127 Chile considers that, as stated in the file of the investigation, mogt, if not all, of the threat of

injury factors which the CNCE may or may not have invoked in support of its threat of injury finding,
point to the exact opposite. According to Chile, those factors were either negative before the recovery

308 see Argentina's first written submission, paragraphs 123 to 124. See also Argentina's first oral
statement, Earagraphs 69to 71.

309 see Chile's first written submission, paragraph 4.96.

310 see Argentina's first written submission, paragraphs 126 to 127. See also Argentina's first oral
statement, paragraphs 72 to 74.
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of imports during 1999 and 2000, or evolved positively when the recovery took place, or suffered
only avery small declinein 2000, or did severa of the above at the same time.®"*

4.128 According to Chile, the annual production capacity of preserved peaches for companies in the
survey list totalled 38,110 tons in 1997 and 44,430 tons in 1998. During the years that followed, in
which the CNCE describes a sharp and unforeseen increase in imports, production capacity rose to
51,010, and 53,130 respectively. Chile further indicates that the degree of utilization of production
capacity for the companies in the survey list was 71 per cent in 1997 and 73 per cent in 1998, whilein
the two following years it reached 88 per cent and 73 per cent respectively. It adds that the
profitability (net result/total assets) of the companies in the survey list rose at the end of the period
when imports began to recover, and fell when imports were interrupted. Examples of the former are
La Colina: with an increase from 2 per cent in 1999 to 3 per cent in 2000, and IAM, which remained
at 4 per cent from 1998 to 2000. An example of the latter is Cartellone, with a profitability of close to
0 per cent in 1997, falling to minus 2 per cent during the year in which the disruption reached its peak
(1998), and remaining negative up to 2000. In the case of Benvenuto, profitability was at 9 per cent
during 1997, falling to 6 per cent during the following year and remaining at 5 per cent during 1999
and 2000. As regards the apparent consumption of preserved peaches of Argentine origin for 1999
and 2000, when the CNCE claims that there was a sharp and unforeseen increase in imports, they
totalled 55,763 tons for 1999 and 55,020 tons for 2000. However, these are CNCE estimates made
without any explanation of the methodology used. Chile adds that the figures provided by CAFIM
were 55,763 tons for 1999 and 32,774 tons for 2000. Chile argues that, if we compare 1998 and 2000
on the basis of the CNCE estimate, we find that in 1998, when imports were a a minimum, and in
2000, when growth in apparent domestic consumption was 17,383 tons. imports (adjusted for
inventories) increased by 7,308 tons, and sales of the domestic product increased by 10,075 tons. As
regards the employment level in the peach production sector, Chile sustains that it increased by 18 per
cent in 1999, decreasing dightly (by 4 per cent) in 2000.%** According to Chile, this shows that there
is no causal link between the upward trend of imports during 1999 and 2000 (recovery) and the
aleged threat of injury claimed by CAFIM and found by the CNCE.**®

5. Permissible extent of application of the measure. Article 5.1 of the Agreement on
Safeguards

4129 Chile maintains that the concept of serious injury or threat of serious injury in Article 5.1 of
the Agreement on Safeguards is the same as that which appears in Article 4. Chile claims that, with
respect to Article 4.2(b) in particular, the safeguard measure that is imposed must necessarily be
proportionate to the injury or threat of injury attributable to the increase in imports that the competent
authorities have adequately determined on the basis of an objective examination of the causal link.***
Chile submits that, bearing in mind that Argentina failed to comply with its obligations under
Article 4.2(b) of the Agreement on Safeguards, the measure at issue can aso be presumed to violate
Article 5.1.3"° 3'® Chile further argues that, without prejudice to the above, the facts show that the
measure, its level and the way it was formulated, went beyond and continues to go beyond the extent
necessary to prevent the alleged threat of serious injury and facilitate adjustment. The specific duty
imposed is so out of proportion that it is tantamount to an import prohibition. This is confirmed by

311 see Chile's first written submission, paragraph 4.97.

312 5ee Chile's first written submission, paragraph 4.97.

313 See Chile's first written submission, paragraph 4.99.

314 See Chile's first written submission, paragraph 4.104.

315 |n response to question No. 23 of the Panel (“ Does Chile allege that the measure falls within Article
5.1, second sentence, of the Agreement on Safeguards, which applies to quantitative restrictions? "), Chile
confirmed that it alleges that the Argentine safeguard measure violates the first sentence of Article 5.1 of the
Agreement on Safeguards.

318 see Chile's first written submission, paragraph 4.105.



WT/DS238/R
Page 43

the fact that since the application of the provisiona safeguard measure, to date, Argentina has not
imported any preserved peaches from Chile or indeed any other country.®*’

4130 Argentina submits that Chile is confining itself to dogmatic statements to the effect that the
measure does not meet the requirements of Article 5.1 of the Agreement on Safeguards. Argentina
submits that, contrary to what Chile maintains, it has shown that it complied with the requirements of
Article 4 of the Agreement on Safeguards.®'® Argentina also refers to Chile's statement to the effect
that Argentina has failed to comply with Article 5.1 of the Agreement on Safeguards because the
measure, consisting of the application of specific duties, went beyond the extent necessary to prevent
the threat of serious injury and to facilitate adjustment.®*®  Argentina responds that Chile substantiates
this statement by merely indicating the amount of the specific duties and their share of the percentage
of customs duties applied to Chilean exports, and maintaining, without further explanation, that this
amounted to an import prohibition. In this connection, Argentina points out that in accordance with
Article 2.2 of the Agreement on Safeguards, a safeguard is applied to a product being imported
irrespective of its source®*

4131 Chile replies® that the concept of serious injury (including threat of serious injury) used in
Artidle 4.2(b) of the Agreement on Safeguards is the same as the concept used in Article 5.1.
Consequently, Chile argues, if the CNCE made no analysis enabling it properly to attribute the aleged
threat of serious injury to an aleged increase in imports, it is impossible for that authority to have
determined and known what was the extent necessary to prevent that threat and to facilitate
adjustment. Chile stresses that the mere fact of having demonstrated that the CNCE did not comply
with its obligations under Article 4.2(b) of the Agreement on Safeguards establishes a presumption or
aprima facie case that the Argentine measure in turn violated Article 5.1 of the said Agreement®* In
Chile's view, this prima facie case or presumption is not in any way rebutted by Argentina.®*®

4132 Argentina considers that, as argued by the United States in its third party submission in this
dispute, even if Argentina had acted inconsistently with Article 4.2(b) of the Agreement on
Safeguards, that does not justify the presumption that the said inconsistency automatically entails non-
compliance with Article 5.1 of the Agreement on Safeguards.®** In this connection, Argentina points
out that, where such a presumption exists under the WTO Agreements, it is explicitly indicated.*”® In
response to question No. 22 of the Panef®®, Argentina explained that the views of Chile and the
European Communities are based on the Appellate Body Report in US — Line Pipe. In Argentinas
view, the circumstances of that dispute do not match the circumstances of this case since the
conclusions of the Appellate Body in that case are based on the circumstance that the United States
had not acted in conformity with Article 4.2(b) of the Agreement on Safeguards, ror had it refuted
that claim. Argentina submits that neither of these two elements of this precedent apply to this case,

317 see Chile's first written submission, paragraphs 4.106 to 4.108.

318 Argentina refers to paragraph 4.105 of Chile's first written submission. See paragraph 4.129 of the
present report.

319 Argentina refers to paragraphs 4.106 to 4.108 of Chile's first written submission. See paragraph
4.129 of the present report.

320 see Argentina's first written submission, paragraphs 128 to 132. See also Argentina's first oral
statement, paragraphs 75 to 80.

321 Chile refers to Argentina's arguments in paragraphs 128 to 132 of its first written submission. See
paragraph 4.130 of the present report.

322 Chile refersto the Appellate Body Report, US— Line Pipe, paragraphs 249, 252, 261 and 262.

323 See Chile'sfirst oral statement, paragraphs 56 to 57.

324 Argentina refers to paragraphs 17 to 20 and texts quoted therein, of the United States' third party
submission. See paragraph 5.27 of the present report.

325 see Argentina's first oral statement, paragraph 78.

326 Namely, " Could Argentina comment on the views of Chile, the United States and the European
Communities as to whether a violation of Article 4.2(b) of the Agreement on Safeguards constitutes a prima
facie case of a violation of Article 5.1 of the Agreement on Safeguards?".
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since Chile has not demonstrated that Argentina violated Article 4.2(b) of the Agreement on
Safeguards and Argentina has refuted that claim.

4133 Chile insists that the "serious injury” referred to in Article 4.2 and the "serious injury”
referred to in the first sentence of Article 5.1 are the same. In its view, the principle of non-attribution
established in Article 4.2(b) has two purposes: (i) it seeks to ensure that in situations in which there
are various factors causing injury at the same time, the competent authorities do not infer the required
"causa link" between aleged increased imports and an alleged threat of serious injury or actua
serious injury on the basis of the injurious effects of factors other than the said increased imports; and
(i) it serves as a criterion for ensuring that only an appropriate share of the overal injury is attributed
to alleged increased imports. According to Chile, it is precisaly this second purpose that determines
the circumstances in which it is acceptable to apply a safeguard measure under the first sentence of
Article 5.1. Thus, Chile concludes, if the complainant demonstrates that the respondent violated
Article 4.2(b) of the Agreement on Safeguards, it establishes a prima facie case of violation of the
obligation imposed by the first sentence of Article 5.1.%%

4.134 Chile observesthat, in its reply to question No. 9 of the Pane’®®, Argentina points out that at
the time of the investigation and the adoption of the safeguard measure, Chile was paying a tariff of
11.5 per cent because it had a preference of 30 per cent under Economic Complementarity Agreement
No. 35. Chile contends that this reply is entirely wrong. It explains that on 18 January 2001, when
Argentina applied the provisional safeguard measure consisting in a specific duty of US$0.50 per kg.
net imported, Chile did in fact pay atariff of 11.5 per cent in view of its tariff preference. However,
during the investigation that was under way and prior to the imposition of the definitive safeguard
measure, the tariff increased from 16.5 per cent to 30 per cent, finaly settling at 28 per cent. Thus,
the tariff paid by Chile was 19.6 per cent considering the tariff preference. It was only in March 2002
that Argentina restored the tariff to its original level of 16.5 per cent (11.5 per cent for Chile).**
Thus, Chile concludes, the specific duties applied under the safeguard measure, combined with Chile's
tariff Situation as described above and the tariff Situation of the member States of the European
Communities, almost automatically spelled the total elimination of outside competition for preserved
peaches in the Argentine market.

4135 Also in its Rebutta, Chile clams that it has not made any dogmatic statements to
demonstrate that the safeguard measure went beyond the extent necessary to prevent the alleged threat
of serious injury and facilitate adjustment.®*®  Chile submits that it has explained and provided
evidence of how the minimum specific import duty applied with the safeguard led to a situation where
since its provisiona imposition, the flow of exports of the product under investigation to Argentina
from the main origins, Chile and Greece, has halted completely.®** In any case, Chile argues, if
Argentina is of the opinion that this statement is dogmatic and not true, it should provide the Panel
with official information showing the contrary.**?

4136 Argentina stresses that the application of the safeguard measure complies with the
requirement set forth in Article 5.1 of the Agreement on Safeguards in that it is applied only to the
extent necessary to prevent or remedy the serious injury and facilitate adjustment. Indeed, Argentina
explains, imports rose from 3,568 tons in 1998 to 7,271 tons in 1999, and then to 12,181 tons in 2000.
In relative terms, these volumes represented annua increases of 103.7 per cent and 68 per cent
respectively. Furthermore, it adds, if one anayses imports in volume as a percentage of domestic

327 see Chile's rebuttal, paragraphs 54 to 55.

328 see footnote 36 of the present report.

329 Chilerefersto footnotes 52 and 53 to its first written submission.

330 Chileis refuting Argentina's statements to this end in paragraph 128 of its first written submission.
See para%raph 4.130 of the present report.

31 Chile refers to paragraphs 4.107 to 4.108 of its first written submission, and Exhibits CHL-9, CHL-

10 and CHL-11. See paragraph 4.129 of the present report.

332 see Chile's rebuttal, paragraph 58.
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production, we note a sharp increase of 10 per cent between 1999 and 2000. Likewise, the growth
rate for that indicator (imports as a percentage of production) reached 90 per cent for 2000 as
compared to 1999. One must also take account of the price of the imported product in relation to the
price of the domestic product (US$1.081). If one bears this factor in mind, one can see that the
application of the safeguard measure was appropriate (US$0.50). If the amount of the specific duty
under the safeguard measure had been less, the application of the measure would not have had any
effect on imports. The price of Greek peaches, once the safeguard duty is deducted, is US$0.654. In
the light of these circumstances, Argentina claims that it is easy enough to understand the rationality
of the measure, which provides for a liberalization period involving a percentage reduction of the
measure. The reduction is of 10 per cent for the year following the base year and 20 per cent for the
last year. Findly, Argentina notes that pursuant to Article 2.2 of the Agreement on Safeguards, a
safeguard measure is applied irrespective of the origin of the product.®*®

6. Investigation report. Article 3.1 of the Agreement on Safeguards.

4.137 Chile claims that it does not emerge from the file of the investigation "published"*** by the
competent authorities (the Record No. 781 and the technica report) that the CNCE made adequate
and sufficient findings on al the pertinent issues of fact and law which, pursuant to Article X1X of the
GATT 1994 and the Agreement on Safeguards, must be investigated, analysed, established, found and
verified, as provided in the final part of Article 3.1 of the Agreement. Consequently, in Chile's view,
the safeguarded measure imposed by Argentina violates its obligations under that Article.®*®

4138 Argentina replies that Chile appears to be confusing the obligation to publish a report setting
forth the findings and reasoned conclusions reached on issues of fact and law with the substantive
elements in Articles2 and 4 of the Agreement on Safeguards which must be established in order to
apply a measure. Argentina understands that the inconsistency of a measure with the substantive
requirements of the Agreement on Safeguards cannot aso be clamed under Article 3.1 of the
Agreement on Safeguards vis-a-vis the substantive requirements imposed by the Agreement on
Safeguards for the application of a measure. Argentina therefore considers that in accordance with its
detailed anaysis, the CNCE made adequate and sufficient findings on all pertinent issues of fact and
law which, pursuant to Article XI1X of the GATT 1994 and the Agreement on Safeguards, must be
investigated, analysed, established, found and verified, as provided in the find part of Article 3.1 of
the Agreement >*°

4139 Argentina explains that, for example, the CNCE began by addressing the issue of the like or
directly competitive product.**” With equal care, it anaysed the domestic industry®*®, the evolution of

imports®™® and the conditions under which the imports occurred.®>*® As regards the situation of the

333 see Argentina's second oral statement, paragraphs 63 to 68.

334 |n footnote 55 of its first written submission, Chile explained that, although it was able to view the
file of the investigation (CNCE No. 94/00) containing Record No. 781 and its Annex as well as the technical
report and its Annex, and was able to obtain photocopies thereof, Argentina did not publish areport setting forth
its findings and reasoned conclusions - i.e. conclusions explained in a reasoned and adequate manner - reached
on all pertinent issues of fact and law, and therefore violated the obligation imposed by the last sentence of
Article 3.1 of the Agreement on Safeguards. Notwithstanding, for the purposes of this claim, Chile takes that
fileto be the report "published" by the competent authorities.

335 See Chile's first written submission, paragraph 4.109.

336 See Argentina's first written submission, paragraphs 133 to 136. See also Argentina's first oral
statement, Earagraphs 81to 84.

337 Argentina refers to the Annex to Record No. 781, pages 2, 3 and 4, and corresponding analysis in
the technical report.

338 Argentina refers to the Annex to Record No. 781, pages 4 and 5, and corresponding analysis in the
technical report.

339 Argentina refers to the Annex to Record No. 781, pages 6 and 7, and corresponding analysis in the
technical report.
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industry and serious injury, the CNCE reached its conclusion on threat of serious injury to the
domestic industry on the basis of an evaluation of each and every one of the factors listed in
Article 4.2(a) of the Agreement on Safeguards as well as al of the other relevant factors of an
objective and quantifiable nature having a bearing on the situation of that industry.®** Similarly, the
CNCE evauated the causal link between the increased imports and the serious injury or threat of
serious injury to the domestic industry.®**  Thus, Argentina submits, the report published by the
competent authorities, i.e. Record No. 781 of the CNCE and the technical report, clearly reveas that
the investigating authority examined al of the pertinent information, including the conclusions
reached on increased imports under such conditions, the like product, the domestic industry, the
analysis of factors, threat of seriousinjury, causal link and unforeseen developments. **°

4140 Argentina notes that Chile appears to disregard the verifications conducted during the
proceedings of which, as an interested party in the investigation, it took cognizance at the appropriate
procedural stage without the dightest comment. Indeed, Argentina argues, it is untrue that "the
CNCE based its conclusions on information supplied by part of the domestic industry without
investigating or verifying ... ". Argentina stresses that Chil€'s involvement in the procedure was in
fact very limited. It further adds that both the Record and the technical report contain explanations of
the methodol ogies used by the CNCE.**

4.141 Inresponseto question No. 1 of the Pane®*®, Chile submits that for a Member to comply with
the obligation imposed by the fina part of Article 3.1 of the Agreement on Safeguards, it is not
enough for the report merely to mention the determinations reached by the competent authority. In
Chile's view, it must also explicitly establish, through a reasoned and adequate explanation, how the
facts investigated support each one of those determinations. Otherwise, Chile argues, the Agreement
on Safeguards would not require the findings to be accompanied by "reasoned conclusions'.
Moreover, a Member must set forth its findings and reasoned conclusions reached on al pertinent
issues of fact and law which, according to Article X1X:1(a) and the Agreement on Safeguards, must
be considered, evaluated and demonstrated before that Member has the right to apply a safeguard
measure, and must explain why it did not evaluate the factors it failed to consider or andyse. Chile
considers that, for the purposes of requesting a finding of inconsistency of the Argentine measure with
Article 3.1 of the Agreement on Safeguards, it was enough to submit a claim based exclusively on that
Article since it has a principal and general status with respect to Article 4.2(c).

4.142 Asregards the documents constituting the "report” that the competent authorities must publish
for the purposes of Article 3.1 of the Agreement on Safeguards, Chile contends that whatever the
documents the said authorities decide to publish, the fact is that they must, one way or another, set
forth dl of the findings and "reasoned conclusions’ reached on "all pertinent issues' of fact and law.
Chile also responds that, on the basis of what appears in the Annex to Record No.781, which is the
part in which the CNCE directors record their analysis of the facts investigated and present their
findings, it is clear that the investigating authority did not comply with the final part of Article 3.1 of
the Agreement on Safeguards, since it does not set forth all of its findings and "reasoned conclusions®

340 Argentinarefers to the Annex to Record No. 781, pages 9 and 10, and corresponding analysis in the
technical report.

341 Argentina refers to the Annex to Record No. 781, pages 7 and 8, and corresponding analysis in the
technical report.

342 Argentina refers to the Annex to Record No. 781, pages 10 and 11, and corresponding analysis in
the technical report.

343 gee Argentina's first written submission, paragraphs 137 to 138. See also Argentina's first oral
statement, paragraphs 85 to 86.

344 see Argentina's first written submission, paragraphs 140 to 141. See also Argentina's first oral
statement, Earagraphs 88 to 89.

345 Namely, " Which documents constitute the report that the competent authorities must publish for the
purposes of Article 3.1 of the Agreement on Safeguards, and the detailed analysis that they must publish for the
pur poses of Article 4.2(c) of the Agreement on Safeguards? |Isthere any relevant legislative provision?'.
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reached on "all pertinent issues' of fact and law. It further contends that, although theoreticaly, the
investigating authority is only supposed to investigate and record facts, while a decision-making
authority is supposed to evaluate those facts and make conclusions and findings, in the case at issue,
the technica report contains a series of determinations which presuppose a prior analysis of the facts
investigated. Chile indicates that it has undertaken to point out these determinations and to show that
they are not supported or substantiated by any reasoned and adequate explanation.**°

4.143 In response to questions Nos. 1 to 3 of the Pane®*’, Argentina explains that the publication
requirement of Article 3 of the Agreement on Safeguards starts with the initiation of the investigation,
when the initiation itself is made public through notification in the Official Bulletin of the Republic of
Argentina of the corresponding administrative act of the competent implementing authority
introduced by a resolution, in this particular case Resolution ME No. 39 of 12 January 2001,
published in the Officia Bulletin of 18 January 2001. Consequently, Argentina argues, regardless of
the specific communications by the authorities to those that may be interested in the investigation,
such as the producers, importers, exporters, etc., the actua publication in the Official Bulletin
congtitutes an act which is in itsalf considered to be of genera public knowledge in accordance with
explicit provisons under Argentine law. Thus, any natural or legal persons who consider that they
have a legitimate interest in the investigation may invoke that interest and appear during the
investigation with a view to defending such rights as they consider to be theirs. Similarly, Law
No. 19,549 (Law on Administrative Procedure of the Republic of Argentina) which, together with
Regulatory Decree No. 1059/96, regulates the treatment of applications for safeguard measures,
stipulates that interested parties shall have access to al information contained in the file, except such
information as may be treated as "confidentia", and al parties shall also be supplied information by
the implementing authority when the hearings provided for under the same legidation take place. **

4.144 Argentina explains that, once the investigation has been completed, also in strict compliance
with Article 3, the competent mplementing authority issues a resolution, which is published in the
Officia Bulletin, thereby providing public notice of the decison adopted as a result of the
invegtigation.  This resolution, which in the case a issue is Ministry of the Economy
Resolution No. 348/2001 of 6 August 2001, published in the Officiad Bulletin of 7 August,
considering the different reports or determinations issued by the competent authorities in accordance
with the prerogatives granted by the legidation in question, introduces the administrative act
containing a summary of the results of the injury investigation conducted and the reasons which led to
the decision to adopt a safeguard measure, as well as the modalities of its adoption. *°

4.145 Argentina explains that Record No. 781, with its Annex, constitutes a single instrument, and
is the injury determination of the implementing authority — the CNCE — which is based on the
technical report. The technica report, as its name suggests, contains al of the objective data and
information gathered during the investigation. The CNCE, when it adopts its decision, takes account
both of the file of the investigation, made up, in this case, of 2,999 pages, and the technica report, and
hence these two documents are integrated.® Record No. 781 and its Annex, made up of five parts,
congtitute the CNCE's determination, added to which, there is the technical report with the scope

346 see Chile' s response to question No. 1 of the Panel. See footnote 345 of the present report.

347 For question No. 1, see footnote 345 of the present report. Question No. 2, " How was the
investigation carried out by the competent authority? Which documents comprise the file of the competent
authority?' and question No. 3, " Can factual information in the technical report and its Annexes, which does
not appear in Acta 781 or the Annexed 15 page Expediente, constitute a finding or reasoned conclusion for the
purposes of Article 3 of the Agreement on Safeguards? If so, how?".

348 See Argentina's response to questions Nos. 1 to 3 of the Panel. See also Argentina's second oral
statement, Earagraphs 69to 72.

349 see Argentina's response to questions Nos. 1 to 3 of the Panel. See also Argentina's second oral
statement, paragraph 73.

350 5ee Argentina's second oral statement, paragraph 74.
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described above, plus the 12 sets of documentation and three annexes making up the 2,999 pages
covering the proceedings pertaining to the case.**

4.146 Chile arguesthat if one examines what it has called the "file of the investigation”, particularly

Record No. 781 and its Annex, which contain the recommendations, conclusions and findings of the
CNCE Board members, one finds that the said decision-making authority fails to establish explicitly,
through reasoned and adequate explanations, how the facts investigated support each and every one of

its determinations. Similarly, one finds that the said authority failed to set forth its findings and
reasoned conclusions reached on al issues of fact and law which, according to Article X1X:1(a) and
the SA, must be evaluated and demonstrated before the Member in question has the right to apply a
safeguard measure.**

4.147 Furthermore, Chile argues that Argentina, both in its first written submission and its first oral
submission, states that the report of the competent authorities to which the final part of Article 3.1
refers consists of Record No. 781 of the CNCE and the ITDF. Chile notes that notwithstanding these
statements Argentina states in its rebuttal submission that the report of the competent authorities to
which Article 3.1 of the Agreement on Safeguards refers is not the said file, but Ministry of the
Economy Resolution No. 348/2001. For Chile, the Pand need only skim through Resolution
No. 348/2001 to see that it violates the obligations laid down in the fina part of Article 3.1 even more
serioudy than the "file of the invedtigation". According to Chile, the content of that Resolution is
even more deficient than the content and tenor of the "file of the investigation”, particularly Record
No. 781 and its Annex. Chile argues that, with respect to those two documents, throughout these
proceedings Chile has produced sufficient arguments and evidence, unrefuted by Argentina, to show a
clear violation of Article 3.1 owing to: (i) the failure to explain, in a reasoned and adequate manner,
how the facts investigated support each one of the determinations (explicit justification of the
determinations); and (ii) failure to set forth the findings and reasoned conclusions reached on all
issues of fact and law which, according to Article X1X:1(a) and the Agreement on Safeguards must be
considered, evaluated and demonstrated before a Member has the right to apply a safeguard
measure®? In this regard, Chile insists that its claim has nothing to do with whether or not the
Argentine competent authorities published a report in conformity with the obligations laid down in
Article 3.1. For Chile, the basis for its claim is the fact that the content of the said report does not
comply with the requirements of the final part of that Article. ***

7. Notification. Article 12.2 of the Agreement on Safeguards

4.148 Chile submits that if one follows the precedent established in the Appellate Body report in
Korea — Dairy, Argentinas notifications violate the second paragraph of Article 12 of the Agreement
on Safeguards because they fail to provide evidence substantiating the finding of an alleged threat of
serious injury caused by alleged increased imports, and they do not provide al of the pertinent
information. ** In response to question No. 59 of the Pane®*, Chile confirmed that Chile considers
that the notification must refer to all factors listed, at a minimum, in Article 4.2(a) of the Agreement
on Safeguards.

351 See Argentina's response to questions Nos. 1 to 3 of the Panel. See also Argentina's second oral
statement, paragraph 75.

352 5ee Chile's rebuttal, paragraph 65.

353 See Chile's second oral statement, paragraphs 6 to 9.

354 See Chile's second oral statement, paragraph 10.

355 see Chile'sfirst written submission, paragraph 4.116.

356 Namely, 'In paragraph 4.114 of its first written submission, Chile claims that Argentina's
notifications did not include three particular factors. Do the parties believe that the notification must refer to
all factorslisted in Article 4.2(a) of the Agreement on Safeguards? Does document G/SG/N/8/ARG/4, section 1,
fifth bullet, refer to employment and productivity? Doesit make any reference to capacity utilization?".
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4.149 Argentina submits that its notifications to the Committee on Safeguards under Article 12.1(b)
and 12.1(c) of the Agreement on Safeguards were made in conformity with Article 12.2 and Appellate
Body precedent. It argues that the Argentine notification provided "al pertinent information” under
Article 12.2, including evidence of threat of serious injury caused by increased imports as well as a
precise description of the product involved, with an adequate definition of the like product and the
domestic industry, and an analysis of the factors.>>’

4.150 Chile contends that, from its notifications to the Committee on Safeguards™®, it would appear
that Argentina merely provided an excerpt from the Annex to the Record containing the remarks of
the CNCE directors that voted in favour of imposing the measure. The notifications also included
Resolution No. 348/2001 of the Argentine Ministry of the Economy closing the investigation and
imposing the safeguard. However, Chile argues, the notifications were not accompanied by any
material evidence substantiating the cited remarks or the findings referred to in that Resolution; nor do
these notifications contain &l of the information pertinent to a determination of threat of injury. Chile
specifies that the notifications do not make any reference to dl of the relevant factors which,
according to Article 4.2(b) of the Agreement on Safeguards must be evaluated, at a minimum, by the
competent authorities. According to Chile, the only factors indicated in the natifications, but without
any material evidence substantiating them, are "the rate and amount of the increase in imports of the
product concerned in absolute and relative terms’, "the share of the domestic market taken by
increased imports', "changes in the level of sales’ and "profits and losses’.***

4151 Argentina responds that in its notifications to the Committee on Safeguards, by "merely
provid[ing] an excerpt from the Annex to the Record containing the remarks of the directors of the
CNCE that voted in favour of imposing the measure" as claimed by Chile, it acted in conformity with
Article 12.2.%%° % |n Argentinas view if, when it comes to establishing the conformity of the process
by which it is decided to apply a safeguard measure, it is not necessary for the required evaluation to
be identical to the evaluation conducted by the national authority in assessing and applying Articles 2
and 4 of the Agreement, this threshold or congruity is even less applicable in cases of the kind
covered by Article 12, in which a determination of injury or a threat thereof is not even involved.
Argentina explains that the notification requirement in Article 12 is the first step in a process of
transparency that can continue with a review by the Committee on Safeguards and eventual bilateral
consultations with other Members that may have been affected.*®®  Argentina submits that, in
conformity with Article 12.2 of the Agreement on Safeguards, the Argentine notification includes, in
addition to the evidence of serious injury or threat thereof caused by increased imports, a precise
description of the product involved and the proposed measure, the proposed date of introduction, the
expected duration and the timetable for progressive liberalization.**® In response to question No. 59

357 see Argentina's first written submission, paragraphs 144 and 145. See also Argentina's first oral
statement, paragraphs 92.

38 |n footnote 56 to its first written submission, Chile refers to Documents G/SG/N/8/ARG/4,
G/SG/N/10/ARG/3, G/SG/N/11/ARG/3, G/SG/N/8/ARG/Corr.1, G/SG/N/10/ARG/2/Corr .1,
G/SG/IN/11/ARG/2/Corr.1, GISG/N/8/ARG/4/Suppl.1, and G/SG/N/10/ARG/3/Suppl.1. In response to question
No. 24 of the Panel (" Can Chile confirm the document references for the notifications by Argentina to the WTO
Safeguard Committee that it challenges?"), Chile points out a mistake in the listing of documents since the
corrigendum identified as G/SG/N/8/ARG/Corr.1, G/SG/N/10/ARG/2/Corr.1, G/SG/N/11/ARG/2/Corr.1 in its
first written submission does not refer to the measure challenged in this dispute.

359 see Chile's first written submission, paragraphs 4.111 to 4.114.

360 Argentina refers to the interpretation of this obligation in the Appellate Body Report, Korea —
Dairy.

361 gee Argentina's first written submission, paragraphs 145 to 149. See also Argentina's first oral
statement, paragraphs 93 to 97.

362 gee Argentina's first written submission, paragraphs 150 to 152. See also Argentina's first oral
statement, garagraphs 98 to 100.

363 see Argentina's first written submission, paragraph 158. See also Argentina's first oral statement,
paragraph 106.
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of the Pane®®, Argentina indicates that it considers that the notification must refer to the injury
factors set forth in Article 4.2(a) of the Agreement on Safeguards. However, Argentina adds, this
minimum reguirement does not imply that the evidence of threat of serious injury must include all of
the details of the recommendation and the reasoning applied and set forth in the competent authority's
report. According to Argentina, the Argentine notification includes precise data on employment,
productivity and capacity utilization.

4152 Regarding Chile's claims to the effect that the Argentine notifications did not contain al of
the pertinent information and that the factors indicated in the notifications were not supported by any
material evidence®®, Argentina infers from al of the statements of the various panels and of the
Appellate Body that it was only required to refer to the items expressly mentioned in Article 12, and
in relation to the item concerning "evidence of injury or threat of injury”, to confirm in its notification
that in determining injury or threat of injury, the national authority had evaluated al of the factors
mentioned in Article 4.2(8). In this connection, Argentina claims that it is possible to show that
Argentina not only made the notifications as required, but even went beyond what was required by
reporting on the appraisal of the factors other than increased imports referred to in Article 4.2(b). In
Argentinas view, one needs only to refer to document G/SG/N/8/ARG/4, G/ISG/N/10/ARG/3,
G/ISG/N/LVARG/3 of 23 July 2001, which contains a specific section on "Evidence of serious injury
or threat thereof caused by increased imports'. In accordance with paragraph 4.113 of Chile's
submission®®, that section of the Argentine notification under Article 12.1(b) of the Agreement on
Safeguards provides data concerning the rate and amount of the increase in imports of the product
concerned in absolute and relative terms, the share of the domestic market taken by increased imports,
changes in the levels of sdles, and profits and losses. Likewise, and contrary to what Chile states in
paragraph 4.114 of its submisson®’, the Argentine notification also includes precise data on
productivity, capacity utilization and employment.®*®

4153 At the same time, and contrary to what Chile claims®®, Argentina contends that the
following section, entitled "Information on whether there is an absolute increase in imports or an
increase in imports relative to domestic production (see also Article 12.1 for the context)”, presentsin
detail, with the support of precise data and figures, the analysis conducted by the competent Argentine
authorities of the evolution of imports substantiating the finding of threat of serious injury, and
provides all of the pertinent information to that end.>”

4154 Chilereplies that the best evidence that Argentina failed to comply with its obligations under
Article 12.2 of the Agreement on Safeguards can be found in the merits of the actual notifications
made to the Committee on Safeguards. In Chil€'s view, the inconsistency of the Argentine measure
with that provision emerges from the Argentine defence itself. Chile observes where the Pandl asks
Argentina where the explicit references to each injury factor in the notifications are, Argentina merely
states that they can be found in "Part | (Evidence of serious injury or threat thereof caused by
increased imports) of document G/SG/N/8/ARG/4, GISG/N/10/ARG/3 and G/SG/N/11/ARG/3 of 23
July 2001.%"* However, Chile argues, Argentina does not substantiate its statement in any way, nor

364 see footnote 356 to the present report.

%5 Argentina refers to paragraphs 4.112 and 4.113 of Chile's first written submission. See
paragraph 4.150 of the present report.

366 See paragraph 4.150 of the present report.

367 See paragraph 4.150 of the present report.

368 gee Argentina's first written submission, paragraphs 153 to 156. See also Argentina's first oral
statement, garagraphs 101to 104.

369 Argentina refers to paragraph 4.116 of its Chile's first written submission. See paragraph 4.148 of
the present report.

370 see Argentina's first written submission, paragraph 157. See also Argentina's first oral statement,
paragraph 105.

371 Chile refers to Argentina's response to question No. 25 of the Panel ("Where are there explicit
referencesto each injury factor in the notifications?").
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does it identify the serious injury factors alegedly referred to in Part I. Chile further indicates that
Argentinas response to Chile's argument that it should have provided, together with its notification or
in its notification, evidence to substantiate a finding of serious injury or threat thereof, was that this
was not an obligation. However, Chile adds, it is according to Argentina itself that "the Argentine
notification provided ... evidence of threat of serious injury caused by increased imports ... ".%"2 3"

V. ARGUMENTSOF THE THIRD PARTIES

51 From the third parties in these proceedings, i.e. the European Communities, Paraguay and the
United States, only the European Communities and the United States filed their comments within the
20 June 2002 deadline and presented Oral Statements during the third party session.

A. EUROPEAN COMMUNITIES

1 Standard of review and record of investigation

52 The European Communities recalls that domestic authorities are under a duty to evaluate all
facts before them or that should have been before them in accordance with the WTO safeguards
regime.*”* The European Communities submits that this broad obligation of the domestic authorities
is pardleled by the review that panels are caled upon to exercise with respect to safeguard
measures.®” ’® The European Communities considers that parties to a panel proceeding are neither
bound by nor limited to the arguments (whether factua or legal) that they may have developed before
the competent authorities during domestic proceedings (nor a fortiori are such parties foreclosed from
bringing arguments if they failed to do so before domestic authorities)®”, the only limit being
evidence that was not in existence at the time the domestic authorities made their decision.®”® ¥° The
European Communities explains that this logicaly flows from the fact that the respective focus and
objectives of the domestic and the panel proceedings may be different and from the fact that the
panels mandate under Article 11 of the DSU is independent of that of domestic authorities.
Accordingly, in t?geO European Communities view, the Pandl is not limited in its review by the "record

of investigation”.

2. Unfor eseen developments

5.3 In the European Communities view, the safeguard mechanism is an "extraordinary
remedy"*®" that should only be relied upon in emergency situations, as indicated by the title of
Article XIX of the GATT 1994. It should only be invoked when all the strict requirements which are

372 Chile refers to paragraphs 92 and 101 of Argentina's first oral statement. See paragraphs 4.151 and
4.152 of the present report.

373 see Chile's rebuttal, paragraphs 67 to 70.

374 See European Communities oral statement, paragraph 2 where it refers to the Panel Report, Korea—
Dairy, paragraphs 7.30 to 7.31 and 7.54.

375 See European Communities' oral statement, paragraph 2 where it refers to the Appellate Body
Report, US— Lamb, paragraph 114, referring to the Appellate Body Report, US — Wheat Gluten; and Appellate
Body Report, US- Cotton Yarn, paragraph 73.

376 See European Communities oral statement, paragraph 2.

377 See European Communities oral statement, paragraph 4 where it refers to the Appellate Body
Report, US— Lamb, paragraph 113.

378 See European Communities oral statement, paragraph 4 where it refers to the Appellate Body
Report, US— Cotton Yarn, paragraph 77.

379 see European Communities oral statement, paragraph 4.

380 5ee European Communities oral statement, paragraph 6.

381 See European Communities' third party submission, paragraph 4 where it refers to the Appellate
Body Reports, Argentina — Footwear (EC), paragraph 93; and Korea — Dairy, paragraph 86.
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set out in WTO law have been fulfilled, in particular because the reliance on the safeguard mechanism
interferes with the fair conduct of trade performed by competitive exporters.®®?

54  With regard to the meaning of the term "unforeseen developments’, the European
Communities recals the established interpretation of Article XIX:1(a) of the GATT 1994 that
"unforeseen developments' are 'circumstances which must be demonstrated as a matter of fact in
order for a safeguard measure to be applied consistently with the provisions of Article XIX of the
GATT 1994"% and that "this demonstration must be made before the safeguard measure is applied"
and "must also feature in the same report of the competent authorities' in which the conditions for the
adoption of a measure are accounted for. The European Communities states that thus, the competent
authorities report must provide an explanation as to why certain changes in circumstances could be
regarded as "unforeseen developments”. ¥

55 In view of the above, the European Communities contends that the safeguard measure taken
by Argentina does not include any "demonstration as a matter of fact" that certain circumstances
congtituted "unforeseen developments' at the time the competent authorities made their decisions.
Furthermore, the European Communities submits that no element mentioned in Argentina's
Resolution and technical report (or recalled in Argentinas first written submission) can indeed be
termed as an "unforeseen development" within the meaning of Article X1X:1(a) of GATT 1994.°%°

5.6  Asregards Argentinas reference® to an increase in imports of particular magnitude in the
most recent period investigated as an element relevant to fulfilling the "unforeseen development”
precondition, the European Communities considers that while a surge in imports may "result" from
"unforeseen developments’, such increase cannot itself be an "unforeseen development™ within the
meaning of Article XI1X:1(a) of the GATT 1994.%%

57 The European Communities further points out that assuming arguendo that an increase in
imports could be a relevant factor in deciding whether the "unforeseen developments' condition is
met, it would certainly not be so in the present case®® In this regard, the European Communities
states that the Argentine authorities themselves acknowledge that prior to the import years considered,
imports had decreased dramatically as a result of the climatic conditions in the countries accounting
for the majority of the exports.®®® The European Communities argues that the return to normal climate
conditions and thus to norma production and internationa trade flows can only be a 'foreseen” and

"expected” ** development.®* Lastly, the European Communities declares that more generdly, as

382 see European Communities' third party submission, paragraph 4.

383 See European Communities' third party submission, paragraph 5 where it refers to the Appellate
Body Report, US— Lamb, paragraph 85; and Argentina — Footwear (EC), paragraph 92, as confirmed in the
Appellate Body Report, US— Lamb, paragraph 71.

384 See European Communities' third party submission, paragraph 5 where it refers to Appellate Body
Report, US— Lamb, paragraphs 72 and 73.

385 See European Communities' third party submission, paragraph 6.

386 See Argentina's first written submission, paragraphs 38 to 39 and 43.

387 See European Communities' third party submission, paragraph 8.

388 See European Communities' third party submission, paragraph 9.

389 See European Communities' third party submission, paragraph 10 where it refers to the technical
report, page 32, 58 and to Chile’ sfirst written submission, paragraph 4.13.

390 see European Communities' third party submission, paragraph 11 where it refers to the Appellate
Body Report, Korea — Dairy, paragraphs 83 to 86; Appellate Body Report, Argentina — Footwear (EC),
paragraphs 91 and 92.

391 see European Communities third party submission, paragraph 11.
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acknowledged by the Argentine authorities, agricultural imports are in fact characterized by a cyclical
character, due to the inherent characteristics of agricultural production.®**

5.8 As regards the other alleged unforeseen developments accounted for in the documents of the
Argentine competent authorities, such as the production and market trends worldwide or in specific
parts of the foreign markets®*®, the European Communities argues that there is no account of why
these events were "unexpected’ nor how they resulted in the imports increase specificaly on the
Argentine market during the reference period.*** The European Communities argues that the lack of
such analysis and demonstration of "unforeseen developments' is adready sufficient to establish that
the safeguard measure under review is not consistent with Argentinas WTO obligations, and thus
devoid of legal basis.**®

3. Increasein imports

5.9 In fulfilling the requirement relating to "increased imports' set out in Article 2.1 of the
Agreement on Safeguards, the European Communities argues that three fundamental aspects must be
addressed by the competent domestic authorities, and thus reviewed by panels. The first one is the
reference period to be used for analysing import trends; the second is the assessment of whether the
rate and amount of imports over the reference period were such as to fulfil Article 2.1 standards; and
the third one, is the provison of an overall adequate explanation, in the safeguard measure or
underlying report, of how the facts as a whole support a finding of "increased imports' within the
meaning of Article 2.1.>® The European Communities considers that the Argentine authorities
investigation and conclusions are wanting in all three respects.

510 As to the reference period, the European Communities recalls that the "data relating to the
most recent past will provide competent authorities with an essential, and, usualy, the most reliable,
basis'.**" The European Communities submits that the period for observing increased imports must
be the recent past™®, so that imports must continue to increase or be very high in the latest period for a
measure to be taken in accordance with Article 2.1, and that WTO practice has focused on the last one
to three years (calendar years or 12-month periods) to be as close as possible, depending on data

availability, to the date of application of the measure>*°

511 Furthermore, the European Communities notes that the increase in imports must be assessed
either in absolute or in relative terms, but in each case both through an end-point-to-end-point analysis
and by examining the intervening trends between the end points of the reference period.*”® The
European Communities argues that the Argentine authorities even failed to set out clearly what period

392 See European Communities' third party submission, paragraph 12 where it refers to Record No. 781,
pagel3 in Exhibit CHL-1 of Chile's first written submission. The European Communities claims that this
appears to be confirmed by Argentina’'s import statistics for 1992-2000 (Jan.-Nov.) produced by Chile
(Exhibit CHL-4).

393 The European Communities refers to Argentina' s first written submission, paragraph 39.

394 See, European Communities' third party submission, paragraph 13.

3% The European Communities refer to the Appellate Body Reports, US — Lamb, paragraph 72;
Argentina — Footwear (EC), paragraph 98; and US— Wheat Gluten, paragraphs 181 ff.

39 See European Communities oral statement, paragraph 10.

397 See European Communities' oral statement, paragraph 12 where it refers to the Appellate Body
Report, US— Lamb, paragraph 137.

398 See European Communities' oral statement, paragraph 12 where it refers to the Appellate Body
Report, Argentina — Footwear (EC), footnote 130.

399 See European Communities oral statement, paragraph 12 where it refers to the Panel Reports,
Argentina — Footwear (EC), paragraphs 8.160 to 8.162; US — Wheat Gluten, paragraphs 8.32 to 8.33; and US—
Line Pipe, paragraph 7.204.

400 5ee European Communities' oral statement, paragraph 13.
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they actualy used for their assessment of the imE)ort trends, nor were they consistent in referring to
import data periods, as they should have been, “°* *%2

512 Asto the lega standard set out in Article 2.1 of the Agreement on Safeguards, the European
Communities recalls the emphasis of the Appellate Body that such provision refers to products "being
imported ... in such increased quantities and under such conditions'. The European Communities
takes the view that the competent authorities must show that a recent, sudden, sharp and significant
increase in imports, both quantitatively and qualitatively, continues until the very recent past.*® ***

513 The European Communities points out that the Argentine authorities themselves and the
Argentine import dtatistical data confirm that the increase in imports observed in the period
1999/2000 did not bring import levels back to those in the period (1996) preceding the exceptional
and disastrous climatic conditions in the main exporting country (1997).“> In this regard, the
European Communities argues that it fails to see how this increase may be qudified as "significant”,
or "sharp”, quantitatively and qualitatively, or anyway "so as to cause or threaten to cause serious
injury to the domestic industry". **°

5.14  The European Communities considers that the most recent data should not be considered in
isolation from the data pertaining to the entire period of investigation, if that period was longer. It
refersto the Appellate Body Report in US— Lamb where it was stated that "[i]f the most recent datais
evaluated in isolation, the resulting picture of the domestic industry may be quite misleading”.*®” In
view of the European Communities, this caveat was added expressly with a view to avoiding that a
temporary downturn that may well be a part of the norma cycle of the domestic industry be
misunderstood as a Situation justifying safeguard action.*®® The European Communities notes that it
has to be read in the light of the Appellate Body’'s characterization of safeguard action as an
"extraordinary remedy”.*® In the view of the European Communities, it should by no means be read
as arelaxation of the standards of the Agreement on Safeguards.**°

515  With respect to the adequate and reasoned explanation, notwithstanding the fact that there
may have been a "recent” import increase, the European Communities asserts that nowhere do the
Argentine authorities seem to explain why the fact that this increase smply restored historical import
trends after an exceptionaly low period ill alows to conclude that the increase was "sharp”,
"significant” or "so as to cause or threaten serious injury”, despite the Appellate Body's finding that
competent authorities should address the complexities of each case, and in particular respond to other
plausible explanation of data.***

401 For example, the EC refers to the statistics attached to the technical report that include import data
on volume from 1996 to 2000 in some parts, or from 1995 to 2000 in other parts. See technical report, Exhibit
CHL-1, graphic No. 15.1. and 15.2.

“02 The European Communities refers to the technical report, Exhibit CHL-1, graphic No. 3.

403 See European Communities' oral statement, paragraph 17 where it refers to the Appellate Body
Report, Argentina — Footwear, paragraphs 130-131.

404 5ee European Communities' oral statement, paragraph 17.

405 The European Communities refers to the technical report, Exhibit CHL-1, page 57 and Table 15.1.

406 See European Communities oral statement, paragraph 19.

407 See European Communities oral statement, paragraph 19 where it refers to the Appellate Body
Report, US— Lamb, paragraph 137.

408 See European Communities' oral statement, paragraph 20 where it refers to the Appellate Body
Report, US— Lamb, paragraph 138.

409 gee European Communities' oral statement, paragraph 20 where it refers to the Appellate Body
Report, Argentina — Footwear (EC), paragraph 93; and to the Appellate Body Report, Korea — Dairy,
paragraph 86.

“10 5ee European Communities' oral statement, paragraph 20.

11 See European Communities' oral statement, paragraph 22 where it refers to the Appellate Body
Report, US— Lamb, paragraph 106.
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4, Threat of seriousinjury

516 The European Communities contends that the domestic authorities independent duty to
investigate casts doubts on the United States suggestion that such authorities can simply consider
"current facts', coupled with no indication on the record that such facts will change in the imminent
future - as valuable ex post support for a finding of threat of serious injury.**? In its view, this would
not be a demondgration "on the basis of objective evidence" as required by Article 4.2(b) of the
Agreement on Safeguards, but an "allegation and conjecture” within the meaning of Article 4.1(b).**?

5.17  According to the European Communities, the Appellate Body has clarified that the domestic

authorities have a duty to demonstrate, at the time they take a safeguard measure, and through a
reasoned and adequate explanation (that is, in their report or equivalent), that the legal conditions for

the adoption of such measure are met. Additionally, it argues, in US — Lamb the Appellate Body

pointed out that the materiaization of the threat of serious injury must be imminent and highly

likely.** This imminence and likelihood must also be positively demonstrated by the domestic

authorities. The European Communities argues that, in reviewing the competent authorities' findings,

panels must be mindful of the definition of "threat of serious injury" in the Agreement on Safeguards

and of the very high standard implied by the relevant terms**> *'°

5. Permissible extent of application of the measure

5.18 With regard to Article 5.1 of the Agreement on Safeguards, the European Communities takes
the view that, if a WTO Member fails to comply with the "non-attribution” obligation set out in
Article 4.2(b) of the Agreement on Safeguards, there is a presumption that it has also failed to comply
with its obligation under Article 5.1 not to apply a measure beyond the permissible extent. The
European Communities recalls the finding of the Appellate Body in US — Line Pipe™’ where it
concluded that, by establishing that the respondent had violated Article 4.2(b) of the Agreement on
Safeguards, the claimant had made a primafacie case that the application of the measure at issue was
not limited to the extent permissible under Article 5.1.4*°

B. UNITED STATES

1. Unforeseen developments

519 The United States submits that Article XIX of the GATT 1994 does not require a competent
authority to demonstrate a "cause-effect” relationship between unforeseen developments and
increased imports. Following what the Panel found in US — Lamb, the United States contends that
there is no textual basis in Article XIX for a "two-step causation approach” that would require a
Member to demonstrate that unforeseen developments caused an increase in imports that in turn
caused seriousinjury or threat. *1%4%°

412 The European Communities refers to paragraph 16 of the United States third party submission. See
paragraph 5.26 of the present report.

413 See European Communities oral statement, paragraph 7.

414 The European Communities refers to the Appellate Body Report, US— Lamb, paragraph 125.

418 The European Communities refers to the Appellate Body Report, US— Lamb, paragraph 126.

416 See European Communities oral statement, paragraph 8.

417 See European Communities' oral statement, paragraph 23 where it refers to the Appellate Body
Report, US—Line Pipe, WT/DS202/AB/R, 15 February 2002, paragraph 261.

“18 5ee European Communities oral statement, paragraph 23.

19 See United States' oral statement, paragraph 4 where it refers to the Panel Report, US — Lamb,
paragraph 7.16.

420 See United States' oral statement, paragraph 4.
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520 The United States considers that rather, as the US — Lamb Pand stated, the term "unforeseen
developments’ in Article XIX is grammaticaly linked to both the terms, "in such increased
quantities' and "under such conditions'.** Therefore, in view of the United States, unforeseen
developments can result in increased imports, or in a change in the "conditions" that apply to such
imports, or both. Indeed, as the phrasing of Article XIX suggests, there may be an interplay between
the conditions under which increased imports affect a domestic industry and the quantity of the
increase that will cause seriousinjury. **

521  Thus, the United States concludes that Article XIX does not require a competent authority to
demonstrate that unforeseen developments "caused” an increase in imports. Rather, the United States
considers that it may be enough for the authority smply to demonstrate that unforeseen developments
have resulted in increased imports entering "under such conditions’ so as to cause serious injury or
threat thereof ***

2. Increasein imports

522 The United States submits that a contracting party should generally examine relevant data
from its entire standard review period to provide objectivity in its analyses of import volume. The
United States contends that the Agreement on Safeguards does not establish any particular
methodology or analytic framework for evaluating increased imports. It takes the view that
Article 2.1 merely states that a competent authority must determine "pursuant to" the other provisions
of the Agreement on Safeguards that imports are taking place "in such increased quantities, absolute
or relaive to domestic production . . . as to cause or threaten to cause serious injury to the domestic
industry”. The United States adds that Article 4.2(a), in turn, simply states that competent authorities
shall evaluate al relevant factors of an "objective and quantifiable nature” having a bearing on the
situation of the industry, including "the rate and amount of increase in imports of the product
concerned in absolute and relative terms. ***

523 However, the United States recalls the Appdllate Body Report on US — Lamb, where it was
stated that a competent authority "should not consider [the most recent] data in isolation from the data
pertaining to the entire period of investigation", and that "in conducting their evaluation under
Article 4.2(a), competent authorities cannot rely exclusively on data from the most recent past, but
must assess that data in the context of the data for the entire investigative period". *® Thus, the United
States concludes that these statements support the conclusion that a competent authority should
generally examine all of the data that it has collected for the entire investigative period, provided that
the data is reliable and useable and that there are no circumstances indicating that examination of a
different time-period would be appropriate.*®

524  The United States submits that the Panel should decline to consider extra-record evidence that
was not before the competent authority. In challenging Argentina' s analysis of increased imports, the
United States notes that Chile cites tables containing data on apparent consumption of preserved
peaches for the years 1994 to 1996 drawn from a study that CNCE prepared in 1998, apparently for a
different investigation. %’

21 See United States' oral statement, paragraph 5 where it refers to the Panel Report, US — Lamb,

paragraph 7.16.

422 gpe United States oral statement, paragraph 6.

423 See United States oral statement, paragraph 7.

424 see United States' third party submission, paragraph 3.

2> See United States' third party submission, paragraph 4 where it refers to the Appellate Body Report,
US-Lamb, paragraph 138.

26 gee United States' third party submission, paragraph 4.

27 See United States' third party submission, paragraph 6.
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525 The United States argues that if the study was not part of the record in the chalenged
investigation, the Panel should disregard it. The United States considers that a fundamental aspect of
the standard of review of competent authorities determinations in safeguard investigations is that the
review of those determinations be based on the record that was before the competent authorities, and
not on extra-record evidence. The United States recalls the Panel decision in US — Wheat Gluten,
where it was concluded that "it is for the USITC to determine how to collect and evaluate data and
how to assess and weigh the relevant factors in making determinations of serious injury and
causation." That Panel stressed that "[i]t is not our role to collect new data, or to consider evidence
which could have been presented to the USITC by interested parties in the investigation, but was
not."**® The United States also recalls the conclusion of the Panel in US — Hot-Rolled Steel concerning
extra-record information based on its andlysis of Article 11 of the DSU. The United States submits
that if a panel considers new information that was not before the competent authority, it would be
weighing these new facts against the evidence aready on the record. The United States submits that

the Appellate Body has found that panels are not entitled to conduct such de novo reviews.*®

3. Threat of seriousinjury

526 The United States submits that current facts may support threat of serious injury
determinations. The United States notes that Chile argues that the CNCE impermissibly based its
finding of threat of serious injury on the fact that there were no indications that current international
market conditions would change in the imminent future, and that the CNCE's threat analysis was
based on conjecture or remote possibility and not on facts**® The United States recalls the Appellate
Body has analysed threat of serious injury as encompassing a lower threshold than serious injury and
has found that there is often "a continuous progression of injurious effects eventually rising and
culminating in what can be determined to be 'serious injury'," since "[s]erious injury does not
generally occur suddenly."** The United States points out that the Appellate Body concluded that, in
drafting the Agreement on Safeguards, Members defined threat of serious injury separately from
serious injury so that an importing Member could act sooner to take preventive action when increased
imports posed a threat of serious injury.*® **  The United States submits that nothing in the
Agreement on Safeguards prohibits a competent authority from basing a threat of serious injury
determination on current facts which, if continued, will result in serious injury, coupled with a finding
that nothing in the record indicates that such facts will change in the imminent future.”**

527  The United States is of the view that there is no basis for "presuming” a breach of Article 5.1.
The United States disagrees with Chile's argument that a Member that establishes an inconsistency
with Article 4.2(b) of the Agreement on Safeguards also establishes a presumption of inconsistency
with Article 5.1 of the Agreement on Safeguards. In the view of the United States, there is no
reference to such a presumption in Article 4.2(b) or Article 5.1, and there is no basis for reading one
into the text.**® The United States points out that the Appellate Body has made it clear on numerous
occasions that the rights and obligations of WTO Members are to be found in the actual text of the
WTO Agreement, and not in layers of interpretation that are read into that text.**® **" In the United

28 See United States' third party submission, paragraph 7 where it refers to Panel Report on US—Wheat

Gluten, paragraph 8.6.

429 gpe United States' third party submission, paragraph 7.

430 5ee United States' third party submission, paragraph 14.

31 See United States' third party submission, paragraph 15 where it refers to the Appellate Body
Report, US— Line Pipe, paragraphs 168 and 169.

32 See United States' third party submission, paragraph 15 where it refers to the Appellate Body
Report, US—Line Pipe, paragraph 1609.

33 See United States' third party submission, paragraph 15.

434 See United States' third party submission, paragraph 16.

435 See United States' third party submission, paragraph 17.

%3 See United States' third party submission, paragraph 18 where it refers to the Appellate Body
Report, India — Patents (US), paragraph 45 (stating that principles of interpretation "neither require nor condone
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States view, the Appellate Body's guidance is particularly apt in this case, because other provisions of
the WTO Agreements do contain provisions that establish presumptions.**® According to the United
States, these excerpts demonstrate that when the WTO drafters intended to create presumptions in the
agreements, they did so explicitly.**®

528 The United States observes that Chil€e's challenge to the extent of application of the measure
in its firgt written submission is limited to just two paragraphs. The United States notes that Chile
asserts that the measure imposed an extra 70 percent on the customs duties applicable to Chilean
imports, and then asserts that the duty amounted to an import prohibition. **°

529 The United States questions whether Chile’'s arguments are sufficient to meet itsinitial burden
of making a prima facie case. For example, the United States contends that merely noting that
imports stopped after the safeguard measure was imposed does not necessarily prove that the
safeguard measure was responsible**"  In the view of the United States, Chile's arguments fail to
address the central issue, which is whether a prohibitive tariff (assuming the tariff was prohibitive)
went beyond what was necessary under the facts of this particular case. The United States further
adds that depending on the facts underlying a particular safeguard action, it is possible that such an
approach would be appropriate. The United States argues that Chile has not addressed this issue.**?

530 With regard to increased imports and serious injury or threat, the United States refers to
Chile's first written submission where it stated that there can be no threat of serious injury if there is
no increase in imports.**®  The United States considers that under Article 2.1 of the Agreement on
Safeguards, a Member may apply a safeguard measure only if increased imports are causing or
threatening to cause serious injury to a domestic industry. Thus, the United States concludes that
there must be a causdl link between increased imports on the one hand, and serious injury or threat on
the other, before a Member would be justified in applying a safeguard measure; and that both
conditions must be present.**

531 However, the United States argues it does not mean, that there must be increased imports for
there to be serious injury or threat. As a factual matter, the United States finds it is possible for an
industry to encounter serious injury or a threat of serious injury even in the absence of increased
imports. It adds that the latter is not a necessary component of the former.*** Findly, the United
States concludes that a Member would not, however, be judtified in applying a safeguard measure in

such acase**®

4. Causal link

532 The United States takes the view that the Agreement on Safeguards does not mandate a three-
stage approach to non-attribution. It notes that Chile argues that "[f]or an analysis of causal link to be
consistent with Articles 2 and 4.2(b) of the [Agreement], the methodology adopted by the
investigating authorities must consist of a three-stage approach that complies with the so-called

the imputation into a treaty of words that are not there or the importation into atreaty of concepts that were not
intended.").
437 See United States' third party submission, paragraph 18.
438 See United States' third party submission, paragraph 19.
439 See United States' third party submission, paragraph 20.
440 5ee United States' third party submission, paragraph 21.
441 see United States' third party submission, paragraph 22.
442 see United States' third party submission, paragraph 23.
443 See United States' oral statement, paragraph 8.
444 See United States' oral statement, paragraph 9.
445 See United States oral statement, paragraph 10.
446 See United States' oral statement, paragraph 11.
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principle of non-attribution of injurious effects of other factors**’ According to the United States,
the Appellate Body stated that the three steps describe "a logica process for complying with the
obligations relating to causation” in Article 4.2(b), not legal "tests’ mandated by Agreement on
Safeguards. The United States further notes that the Appellate Body stated that it was not imperative
that each step "be the subject of a separate finding or a reasoned conclusion by the competent
authorities."**® The United States recalls that the Appellate Body has also noted that the Agreement on
Safeguards does not specify any particular method for separating the effects of increased imports and
the effects of other causal factors**®

533 The United States contends that the Agreement on Safeguards does not require competent
authorities to demonstrate that imports alone caused a degree of injury that is "serious’. The United
States notes that Chile argues that Argentina failed to demonstrate that the threat of injury from
increased imports aone reached the threshold of "serious' injury. In the United States opinion,
Article 4.2(b) does not require a competent authority to demonstrate that imports, standing aone,
caused seriousinjury. **°

534 Inthisregard, the United States recalls US — Wheat Gluten, where the Appellate Body made
clear that increased imports need not be the sole cause of the injury.** The United States explains
that similarly, in US— Lamb, the Appellate Body stated that the Agreement on Safeguards "does not
require that increased imports be 'sufficient' to cause, or threaten to cause, serious injury. Nor does
the Agreement require that increased imports 'alone’ be capable of causing, or threatening to cause,
serious injury."**  Finally, the United States notes that in US — Line Pipe, the Appellate Body
explained that "to meet the causation requirement in Article 4.2(b), it is not necessary to show the
increased imports alone — on their own — must be capable of causing serious injury”.*>* **

V1. INTERIM REVIEW

6.1 The Pand issued the draft descriptive (factua and argument) sections of its report to the
parties on 24 October 2002 in accordance with Article 15.1 of the DSU. Both parties offered written
comments on the draft descriptive sections on 7 November 2002. The Panel noted all these comments
and amended the draft descriptive part where appropriate. The Pandl issued its interim report to the
parties on 21 November 2002 in accordance with Article 15.2 of the DSU. In a letter dated 28
November 2002, Argentina requested that the Panel review precise aspects of the interim report.
Chile did not have any comments on the interim report. Neither of the parties requested an interim
review meeting. On 5 December 2002, Chile provided written comments on Argentina's comments on
the interim report, as permitted by the Panel's working procedures, in which it asked the Panel to
rgect al Argentinas comments and not to modify its findings. The Panel carefully reviewed the
arguments made, and addresses them below, in accordance with Article 15.3 of the DSU.**°

47 5ee United States' third party submission, paragraph 8.
448 " See United States' third party submission, paragraph 9.
Appellate Body Report, US—Lamb, paragraphs 178 and 181.
250 See United States' third party submission, paragraph 11.
See United States' third party submission, paragraph 12 where it refers to the Appellate Body
Report, US— Wheat Gluten, paragraph 67.
2 See United States' third party submission, paragraph 12 where it refers to the Appellate Body
Report, US Lamb, paragraph 170.
® See United States' third party submission, paragraph 12 where it refers to the Appellate Body
Report, US—Line Pipe, paragraph 209.
454 See United States' third party submission, paragraph 12.
5% Section VI of this Report entitled "Interim Review" therefore forms part of the findings of the final
panel report, in accordance with Article 15.3 of the DSU.
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6.2 Argentina commented on paragraphs 7.44 to 7.82 of the interim report**® and requested that
the Panel amend its finding regarding the increase in imports in paragraph 7.82. Argentina argued
that the most significant analysis of the trend in imports should be the analysis covering the most
recent period. It cited in support passages from Appellate Body reports which we quoted at
paragraphs 7.51, 7.62 and 7.64 of our report. Chile replied that Argentina had not rebutted the Panel's
findings in paragraphs 7.54, 7.55 and 7.64, and that the passage quoted at paragraph 7.62 of this report
had to be read in conjunction with the passage quoted at paragraph 7.64. The Panel considers that it
has dedt sufficiently with Argentinals argument in paragraphs 7.52 to 7.54. Moreover, the passage
quoted in paragraph 7.64 itself explains that the most recent data should not be considered in
isolation. The Panel has explained in paragraphs 7.65 to 7.67 why it believes that the competent
authorities isolated the most recent data.

6.3 Argentina argued that the competent authorities could not have acted wrongly when they
found an increase in absolute terms and acknowledged the earlier decrease in imports and sensitivity
of the figures for the base year, as noted by the Panel in paragraphs 7.56, 7.58 and 7.61, given that the
investigating authority was empowered to evaluate al this information within its sphere of
competence. Chile replied that it was insufficient to acknowledge facts without explaining them
adequately. The Panel considers that it explained in paragraph 7.61 why it was insufficient for the
competent authorities merely to acknowledge these facts.

6.4 Argentina and Chile applied their respective comments above to the analysis of imports in
relative terms. The Panel considers that, to the extent that some of the referenced paragraphs in the
report apply to that analysis, the Panel's above discussion also applies to these comments. For all of
the above reasons, the Panel declines to amend the paragraphs on which Argentina commented or its
finding in paragraph 7.82.

6.5 Argentina commented on paragraphs 7.97 to 7.99 on evaluation of capacity utilization and
requested that the Panel amend its finding in paragraph 7.99. Argentina argued that the Panel
established an artificial distinction between what is considered in an investigation and the concept of
evauation under Article 4.2(a). It argued that the investigation of installed capacity was sufficient to
congtitute an evaluation as a forma matter, even if it was not specificaly mentioned in the joint
opinion of the CNCE directors who voted in favour of the measure. It argued that the outcome of the
investigation may have led the CNCE to give more or less weight to capacity utilization in its
evaluation of the situation of the domestic industry and that, in making an adverse finding, the Panel
was substituting itself for the CNCE. Furthermore, the technical report was available to the CNCE
directors when they reached their decision regarding the situation of the industry. Chile replied that
Article 4.2(a) requires that the competent authorities do more than conduct an investigation and record
the results, but rather evaluate and anayze the results as well as provide a reasoned and adequate
explanation as to how they support their determination. Chile said that there was no evauation of
capacity utilization at all by the CNCE directors nor any explicit establishment of this factor so as to
support the determination of threat of serious injury. Chile argued that Argentina had indicated in its
first written submission and its answer to a question posed by the Panel that the ones that should
evauate and analyse the information compiled in a technical report were not the investigating
authorities but the CNCE Directors, that is to say, the ones making the various determinations.

6.6 The Panel observes that in paragraph 7.4 of its report it noted Argentina's own explanation of
the technical report, which it had provided in response to questions 1 to 3 posed by the Pandl. That
explanation was that the "technical report contains al of the objective data and information gathered
during the investigation”. The Panel noted in paragraph 7.5 that the competent authorities operative
conclusion and the supporting reasoning appeared in the joint opinion. For this reason, in accordance
with its approach set out in paragraph 7.6, the Panel looked first at the joint opinion for evaluation of
all relevant factors, as supplemented by the data contained in the technica report. The Panel noted in

5% paragraph numbers in the interim report were identical to those in this final report.
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paragraph 7.96 that the competent authorities have a duty under Article 4.2(a) to evauate, a a
minimum, each of the factors listed in that paragraph, and in paragraph 7.93 it recalled the appropriate
standard of review. The Panel explained in paragraph 7.98 that it saw nothing on the record that
showed that the competent authorities conducted an evaluation of this factor as a forma matter. The
Panel agrees with Argenting, in principle, that the outcome of the investigation may have led the
CNCE to give more or less weight to capacity utilization in its evaluation of the situation of the
domestic industry. However, in this case, the CNCE directors made no comment on the rate of
capacity utilization itself, not even to say that they considered it irrdlevant. The technical team made
no comment on its own account, but only reported what the applicant had said — which was not borne
out by the 2000 figure estimated by the technical team itself. As a result, the Panel cannot glean any
idea as to what weight the competent authorities gave to the data which had been collected on
capacity utilization nor, in fact, whether they turned their mindsto it at al. If the Panel cannot be sure
that the competent authorities even thought about the meaning of the data, it cannot find that there
was an evauation of this factor. If there was no evauation, there is no need to continue and ask
whether the competent authorities evaluated the bearing of capacity utilization on the situation of the
domestic industry, nor whether the competent authorities provided a reasoned and adequate
explanation as to how the facts relating to capacity utilization supported their determination of a threat
of seriousinjury. Therefore, the Panel declinesto amend its finding in paragraph 7.99. However, the
Panel has added a footnote to paragraph 7.4 to show that the description of the contents of the
technical report was provided by Argentina. The Panel does accept that its reference in paragraph
7.98, fourth sentence, to the investigation under Article 3.1 would be clearer if it were as specific as
the parts of the investigation which it describes in the preceding three sentences, and it has therefore
amended the fourth sentence of paragraph 7.98 accordingly. The Panel has a so corrected the tense of
the verb "refer" in paragraph 7.99 to be consistent with the rest of the section, and made a
grammatical change in paragraph 7.101.

6.7 Argentina commented on paragraphs 7.102 to 7.117 and requested that the Panel amend its
finding in paragraph 7.117 relating to a reasoned and adequate conclusion as to the existence of a
threat of serious injury. Argentina argued that the nature of the competent authorities explanation
was not affected by any failure on their part to take into consideration the bad Greek harvest. It
argued that, in making an adverse finding on this ground, the Pandl had assumed the function of the
investigating authority, since the latter was empowered to consider al the relevant data before it and
to take a decision on the basis of an evauation of the information, within its sphere of competence.
Chile replied that neither it nor the Panel had disputed the powers of the CNCE but rather the question
had been whether the CNCE had exercised its powers in a manner consistent with Article 4.2(a).
Chile argued that the Panel had properly applied the appropriate standard of review, which it quoted at
paragraph 7.103, and had not conducted ade novo examination of the evidence nor subgtituted its own
conclusions for those of the CNCE.

6.8 The Panel stated the appropriate standard of review in paragraph 7.103 which prohibits it
from substituting its own conclusions for those of the competent authorities but, at the same time,
obliges it to examine critically the competent authorities explanation, in depth, and in the light of the
facts before it. The Panel explained throughout paragraphs 7.103 to 7.117 why it considered that the
competent authorities explanation was not reasoned or adequate. The Panel noted that an dternative
explanation was plausible, but never adopted that explanation, as it specificaly noted in
paragraph 7.117. The Panel therefore declines to amend the paragraphs on which Argentina
commented or its finding in paragraph 7.117.

6.9 Argentina commented on paragraphs 7.118 to 7.124 and requested that the Panel amend its
finding in paragraph 7.124 concerning the requirement that a threat of serious injury be "clearly
imminent". Argentina concurred with the statement of the Appellate Body cited by the Panel in
paragraph 7.120 regarding what should be understood by the words "clearly imminent” in defining a
threat of serious injury. However, it recalled that, according to the same statement, a threat of serious
injury necessarily implies that serious injury has not yet occurred, that it is an event which will
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materialize in the future and that its materidization "cannot, in fact, be assured with certainty”.
Argentina argued that the competent authorities satisfied this test based on the capacity of imports to
cause serious injury, taking into account the specific characteristics of the threat. Argentina argued
that the Pandl did not properly take into account the competent authorities findings regarding the
capacity of the imports in the find stage of the period of analysis. Argentina argued that failure to
take account of those circumstances would restrict the very notion of threat to such an extent that it
would become amost impossible in practice to ascertain the existence of such athreat. Chile replied
that Argentina's reliance on the Appellate Body statement was partial and omitted essential elements
in the definition and concept of a threat of serious injury, which the Panel has quoted in
paragraph 7.120.

6.10 The Pane agrees with Argentina that a threat of serious injury cannot be assured with
certainty. However, it has quoted in paragraph 7.120 considerations relevant to the requisite degree of
likelihood and imminence of serious injury, as a factual matter, in order for it to congtitute a threat in
accordance with Article 4.1(b). The Panel has explained in paragraphs 7.121 and 7.122 why it finds
that the competent authorities did not show that serious injury was likely or imminent as required as a
factual matter, and why it was insufficient to rely only on the behaviour of imports at the final stage of
the period of analysis. The Panel has clarified the language in paragraph 7.122 dightly but, for the
reasons given, declines to amend its finding in paragraph 7.124.

6.11 Argentina disagreed with the Panel's comment in paragraph 7.123 that a statement which
Argentina had quoted was at odds with the definition of threat of serious injury in Article 4.1(b).
Argentina argued that the statement which it had quoted did, in fact, refer to a threat of serious injury,
and it pointed out that this view was supported by the heading of the section of the report from which
the quote was taken, and a reference in afootnote. Chile replied that the Panel had not referred to the
whole section of that report but only to one statement which did not refer to a threat of serious injury.
The analysisin the rest of that section showed that the minimum requirement for a safeguard measure
was the existence of a threat that complied with the definition in Article 4.1(b), which Argentina had
failed to satisfy by not showing that serious injury to the domestic industry was clearly imminent.

6.12 The Pand accepts that the statement raised by Argentina which is quoted in paragraph 7.123
could refer to threat of serious injury, as defined, but only to the extent explained in the following
sentence of the report from which Argentina quoted, i.e. only to the extent that the serious injury is
clearly imminent. This does not ater the Panel's dismissal of its relevance to this case. If one wereto
argue that the statement meant that serious injury which had not yet occurred constituted a threat of
serious injury even if it were not clearly imminent, that would be a odds with the definition in
Article 4.1(b). If one were to argue that it somehow purported to lower the standard established by
the words "clearly imminent"”, this would be unsupported by the terms and context of that statement.
The Pand has therefore amended the second and third sentences of paragraph 7.123 without
modifying its dismissal of the argument, nor its finding in the following paragraph. The Panel has
also made a grammatical change in paragraph 7.122.

VIl.  FINDINGS

A. PRELIMINARY MATTERS

1. Measure at issue

7.1 The measure at issue in these proceedings is Resolution No. 348/2001 of the Argentine
Ministry of Economy, dated 6 August 2001, by which Argentina imposed a definitive safeguard
measure on imports of peaches, preserved in water containing added sweetening matter, including
syrup, preserved in any other form or in water, coming under MCN tariff codes 2008.70.10 and
2008.70.90 ("preserved peaches"), in the form of minimum specific duties for three years effective as
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of 19 January 2001 (the "preserved peaches measure").*” The minimum specific duty per kilogram
net was set a US$0.50 in the first year, US$0.45 in the second year and is US$0.40 in the third year.
The preserved peaches measure applies to imports from &l countries, including Members of the
World Trade Organization (the "WTQ"), other than MERCOSUR States Parties and South Africa

2. Relevant documents

7.2 The preserved peaches measure recites the concluson of the National Foreign Trade
Commission (the "CNCE") set out in Record No. 781 of 2 July 2001. That Record of two pages
contains the minutes of a meeting of the Board of Directors of the CNCE which was convened to rule
on an application for a safeguard measure on preserved peaches. It contains the conclusions of each
of the directors on whether the conditions justifying the application of a safeguard measure had been
met. It shows that two directors, including the Chairperson, concluded that they had been met, whilst
the other two directors concluded that they had not. In the case of atied vote, the Chairperson's vote
is decisive and, accordingly, the concluson of the Board of Directors was that the conditions
justifying the application of a safeguard measure had been met. This was the conclusion forwarded to
the Ministry of Economy, which is recited in the preserved peaches measure.

7.3 The Annex to Record No. 781 sets out the written opinions or votes of the CNCE directors.
Thereis ajoint opinion by the two directors who voted in favour of the measure (the "joint opinion™)
and a separate opinion by each of the directors who voted against. The joint opinion explains the
reasoning of the two directors who voted in favour and contains their conclusion, which became the
conclusion of the Board of Directors.

74 The directors had prior access to the investigation file and to the technical report prepared by
the technical team prior to the final determination (ITDF No. 08/01). The technical report of 95 pages
plus three annexes including methodological notes and tatistical tables (the "technical report”), is
in turn attached to the Annex to Record No. 781. The technical report contains al of the objective
data and information gathered during the investigation. **°

7.5 In order to examine this matter, the Pand must consider the competent authorities' findings
and reasoned conclusions on pertinent issues of fact and law, which must appear in a published
report.**® Argentina argues that the report published in the Annex to Record No. 781 and the technical
report contain the relevant findings and conclusions of fact and law.*®® Chile does not agree that
Argentina "published” a report in accordance with Article 3.1 of the Safeguards Agreement but, for
the purposes of this case, it takes the file of the investigation to correspond to that published report.*®*
It is clear from the record that the operative conclusion — that the reguirements justifying the
application of the preserved peaches measure had been met — and the supporting reasoning, appear in
the joint opinion, which can be found in the Annex to Record No. 781. All directors, including those
who wrote the joint opinion, had prior access to the technical report and the file of the investigation.
Their opinions are based on the technical report.

7.6 Therefore, the Panel will assess the consistency of the preserved peaches measure and the
preceding investigation with Article X1X of GATT 1994 and the Agreement on Safeguards on the
basis, in the first instance, of the joint opinion in Annex to Record No. 781, as supplemented by the
information in the technical report, to which we shall collectively refer as "the competent authorities

57 Reproduced in full in Exhibit CHL-2.

458 See Argentina's response to questions Nos. 1 to 3 of the Panel.
59 Article 3.1 of the Agreement on Safeguards.

40 5ee Argentina's first written submission, paragraph 139.

#%1 See Chile's first written submission, footnote 55.
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report”.*®> We also note that the file of the investigation was available to the directors when they
made their determination and can, in principle, be relevant to our assessment %2

3. Standard of review

7.7 The Pandl's function, as established by Article 11 of the DSU, dictates the appropriate
standard of review by the Panel. Article 11 requires the Pand to make an objective assessment of the
matter before it, including an objective assessment of the facts of the case and the applicability of and
conformity with the relevant covered agreements. The Pandl's duty to make an objective assessment
of the facts prohibits it from engaging in a de novo review of the preserved peaches investigation but
also from showing total deference to the findings of the Argentine authorities.

4, Burden of proof

7.8 The Pand will follow consistent practice in relation to the burden of proof, according to
which the party who asserts a fact, or the affirmative of a particular claim or defence, whether the
complainant or the respondent, bears the burden of proof of that fact, or the affirmative of that claim
or defence. If that party adduces evidence sufficient to raise a presumption that what is asserted is
true, the burden then shifts to the other party, who will fail unless it adduces sufficient evidence to
rebut the presumption.***

5. Order of the Pand'sanalysis

7.9 Chile makes seven principal claims. It begins with the circumstance of unforeseen
developments and continues with the three conditions that make up the legal basis of a safeguard
measure, namely increase in imports, threat of serious injury and causation. It makes other clams
under Articles 3, 5.1 and 12.2 of the Agreement on Safeguards as well. This is an appropriate order
which both parties submissions have basically followed. The Pane will therefore analyse the clams
in this order.

B. CLAIMS

1. Unfor eseen developments

7.10 Chile clams that the preserved peaches measure is inconsistent with Article XIX:1(a) of
GATT 1994 and Article 3.1 of the Agreement on Safeguards because the competent authorities did
not make a prior finding nor demonstrate in their report, as a preliminary matter of fact, the existence
of unforeseen developments.*®® Argentina replies that the competent authorities report did establish
and demonstrate the existence of unforeseen developments, in accordance with these obligations.*®®

711  Wewill begin by considering Article X1X:1(a), which provides as follows:

"If, as a result of unforeseen developments and of the effect of the obligations
incurred by a contracting party under this Agreement, including tariff concessions,
any product is being imported into the territory of that contracting party in such
increased quantities and under such conditions as to cause or threaten serious injury
to domestic producers in that territory of like or directly competitive products, the
contracting party shall be free, in respect of such product, and to the extent and for

462 The competent authorities' report is reproduced in Exhibit CHL-1.

463 See Argentina's first written submission, paragraph 138 and its first oral statement, paragraph 87 and
Chile's response to question No. 1 of the Panel for the parties' views on the relevant documentation.

404 See Appellate Body Report in US—Wool Shirtsand Blouses, p. 14; DSR 1997:1, at p. 337.

4% see Chile's first written submission, paragraph 4.1.

4% see Argentina's first written submission, paragraphs 30 and 31.
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such time as may be necessary to prevent or remedy such injury, to suspend the
obligation in whole or in part or to withdraw or modify the concession.”

7.12  This provision and the Agreement on Safeguards are to be applied cumulatively, in view of
the fact that Article 1 of the Agreement on Safeguards states that the purpose of that agreement is to
establish "rules for the application of safeguard measures which shal be understood to mean ‘those
measures provided for in Article X1X of GATT 1994", and Article 11.1(a) prohibits certain action
"unless such action conforms with the provisons of that Article applied in accordance with this
Agreement". This interpretation is confirmed by various reports of panels and the Appellate Body.**’
The parties to this dispute have proceeded on the basis of that interpretation. Therefore, in order to
apply a safeguard measure, Members competent authorities must, among other things, demonstrate as
amatter of fact the existence of unforeseen developments.*®®

7.13  The Panel must assess whether Argentinals competent authorities "demonstrated as a matter
of fact" the existence of unforeseen developments. The question arises as to when and where that
demonstration must take place. Given that this is a prerequisite for the application of a safeguard
measure, its existence cannot be demonstrated after the measure is applied. This was the approach of
the Appellate Body in US— Lamb:

"[W]e note that the text of Article XIX provides no express guidance on this issue.
However, as the existence of unforeseen developments is a prerequisite that must be
demonstrated, as we have stated, 'in order for a safeguard measure to be applied' **°
consistently with Article XI1X of the GATT 1994, it follows that this demonstration
must be made before the safeguard measure is applied. Otherwise, the lega basis
for the measure is flawed. (...) In our view, the logica connection between the
‘conditions' identified in the second clause of Article X1X:1(a) and the ‘circumstances
outlined in the first clause of that provision dictates that the demonstration of the
existence of these circumstances must also feature in the same report of the
competent authorities. Any other approach would sever the ‘logical connection'
between these two clauses, and would aso leave vague and uncertain how
compliance with the first clause of Article X1X:1(a) would be fulfilled."*™

7.14  We will therefore look for the demonstration of the existence of unforeseen developments in
the competent authorities' report which the CNCE made before the application of the preserved
peaches measure.

7.15 Chile dleges that there is no mention, even indirectly, of Article X1X:1(a) of GATT 1994 or
its prior requirement of unforeseen developments in the competent authorities report, including the
technical report.*’* Argentina denies this claim, athough it does not dispute that the report makes no
express reference to "the result of unforeseen developments'.

467 Appellate Body Reports in Argentina — Footwear (EC), paragraph 92; Korea — Dairy, paragraph 85;
US — Lamb, paragraph 71; and Panel Reports in US — Line Pipe, paragraph 7.295 and Chile — Price Band
System, paragraph 7.134.

488 The parties' arguments as to whether the competent authorities' published report contained a finding
and areasoned and adequate explanation of how the facts investigated support the conclusion relate to the claim
under Article 3.1 of the Agreement on Safeguards. Without expressing a view on whether Article X1X:1(a)
itself requires a reasoned and adequate explanation of the existence of unforeseen developments, the Panel
understands that the substance of many of those arguments relates to the demonstration required under
Article X1X:1(a) of GATT 1994 as well, so that they should also be considered here.

“9appellate Body Report in Korea — Dairy, paragraph 85; see also, Appellate Body Report,
Argentina_— Footwear (EC), paragraph 92.

470 see Appellate Body Report in US—Lamb, paragraph 72.

471 see Chile'sfirst written submission, paragraph 4.1.
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7.16  Both parties presented argument in their first written submissions which proceeded on the
basis that the unforeseen developments in this case, if there had been any, comprised or included an
increase in imports.*”® Chile argued that the competent authorities identified the unforeseen
developments with the increase in imports.*”

7.17  Itisimportant to note that Article X1X:1(a) refersto "imports in such increased quantities and
under such conditions' as to cause or threaten serious injury as a result of "unforeseen developments®
and the effect of obligations. The link between these elements, according to which one has certain
effects "as a result" of the other, means that they must be two digtinct things. This is consistent with
the approach of the Appellate Body in its reports in Argentina — Footwear (EC) and Korea — Dairy
where it referred to a"logical connection” between these e ements:

"In this sense, we believe that there isalogica connection between the circumstances
described in the first clause — 'as aresult of unforeseen developments and of the effect
of the obligations incurred by a Member under this Agreement, including tariff
concessons ... ' — and the conditions set forth in the second clause of
Article X1X:1(a) for the imposition of a safeguard measure."*"*

7.18 The text of Article XI1X:1(a) cannot support an interpretation that would equate increased
quantities of imports with unforeseen devel opments.

7.19 Argentina argued that three factors constituted unforeseen developments. (a) increased
production as aresult of an exceptional Greek harvest; (b) substantial increase in world stocks; and ()
adownward pricetrend.*”®> Argentina argues that the competent authorities report contains a finding
and demonstration of the existence of unforeseen developments in the following passages*’®

— In the joint opinion, in the section headed "Conditions of competition™:

" ... the sgnificant increase in world production in 1998, 1999 and 2000
(more than 16 per cent) was concentrated in the northern hemisphere, and
was essentialy due to the sharp increase in production in the EU during the
1999-2000 season (50 per cent higher than in the previous year), which, in its
turn, had a definitive effect on its share in world trade (16 per cent).
Similarly, there was a declining trend in prices for products from producers
located in both hemispheres, but the trend was more marked in the case of the
northern hemisphere ... "’

— In Part V of the technical report, in a section on the international market for preserved
peaches, under the heading "Industry and international trade in the main producer
countries’ and the subheading "The overal framework":

"...[s]ubstantial ncreases in the European harvest of peaches for industria
use, due to favourable climatic conditions, enabled the European Union's
output of preserved peaches to reach a record of 678,000 tons in the

472 5ee, for example, Chile's first written submission, paragraphs 4.13, 4.16 and 4.85 and its first oral
statement, garagraphs 10, 13 and 14, and Argentina's first written submission, paragraph 33.

473 See Chile's rebuttal, paragraph 7.

474 See Appellate Body Reports in Argentina — Footwear (EC), paragraph 92 and Korea — Dairy,
paragraph 85, quoted with approval in US— Lamb, paragraph 72.

475 See Argentina's rebuttal, paragraph 9.

476 See Argentina's response to questions Nos. 5 and 28 of the Panel and its rebuttal, paragraphs 10
to 12.

47" See Annex to Record No. 781, Section V.A.4 headed "Conditions of competition"”, penultimate

paragraph.



WT/DS238/R
Page 67

marketing year 1999/2000, signifying an increase of nearly 50 per cent
compared with the previous year ... ", and

" ... European exports of preserved peaches amounted to 428,500 tons in
1999/2000, representing a 16 per cent increase over the previous marketing
year."478

- In Part VI of the technical report, devoted to arguments put forward in the file in
relation to injury and the application of a safeguard measure, statements made by the
Chamber of Industria Fruit Production of Mendoza (CAFIM) in its application for a
provisional safeguard measure:

. world production for 1999/2000 is estimated at a world record of
1,242,616 tons, a 14 per cent increase over the previous period and nearly
8,000 tons more than the previous record for the period 1992/1993. World
exports are expected to set a record of 617,900 tons, 15 per cent up on the
previous year and 34,353 tons higher than the 1995/1996 record. Closing
inventories will stand at 191,843 tons, 51 per cent more than at the end of the
previous period".*"

720 The Panel observes that the only mention in these passages of the alleged development
concerning an increase in world stocks*® is taken from Part VI of the technical report, which begins
with the following disclaimer:

"This part of the report is based on the various lines of argument presented by each of
the parties. Its contents do not therefore in any way congtitute the opinion of the
CNCE technical team."

721  Argentinaindicated that the information and data revealed by the investigation was evaluated
and taken into account by the investigating authority in its determination®®*, but the Pandl could not
find any place in the joint opinion where the competent authorities showed how they evaluated or
took account of the statement regarding world stocks. Therefore, this statement regarding world
stocks in Part VI of the Technical Report cannot congtitute by itself a demonstration by the competent
authorities. The Panel finds that there is no demondtration that world stocks were an unforeseen
development as required by Article X1X:1(a) of GATT 1994.

7.22  As regards the other alleged developments, namely an increase in world production and a
declining trend in world prices, these both appear in the first passage, taken from the joint opinion,
which contains the conclusions and reasoning of the CNCE directors who voted in favour of the
preserved peaches measure. We understand that the references in that passage to increases in world
and European production are based to some extent on the other three passages, taken from the
technical report, but observe that there is no reference to a downward price trend in the other passages
on which Argentina relies, although it may be based on other information in the technica report. The
Panel will therefore consider whether the competent authorities demonstrated in their report as a
matter of fact that these two developments constituted unforeseen developments in the sense required
by Article X1X:1(a) of GATT 1994.

478 See the technical report, page 47.

479 See the technical report, Section V1, paragraphs 7 and 8 on pages 73 and 74.
“80 5ee Argentina's response to Panel Question No. 5.

“81 see Argentina's rebuttal, paragraph 13.
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7.23  Following the approach of the Appellate Body in US — Lamb*®®, we will first consider
whether the competent authorities discussed or offered any explanation as to why the changes
mentioned in these aleged developments could be regarded as "unforeseen developments® within the
meaning of Article XIX:1(a) of GATT 1994. In the Panel's view, this requires, as a minimum, some
discussion by the competent authorities as to why they were unforeseen at the appropriate time, and
why conditions in the second clause of Article X1X:1(a) occurred "as aresult” of circumstances in the
first clause.

724  The passage in the joint opinion and the supporting passages in Part V of the technical report
on which Argentina relies, and which are quoted above, make no mention of either of these issues.
Nevertheless, the Panel has noted that the following paragraph of the joint opinion states that these
developments had resulted ('se han materializado") in the entry of the investigated product from
different origins in an unforeseen and unexpected way.*®® It indicates that the entry of the imports, or
the way in which they were being imported, was unforeseen, but there is no mention that the alleged
developments themselves were unforeseen. We have aready observed in paragraph 7.18 that an
increase in imports and the unforeseen developments must be two distinct elements. A statement that
the increase in imports, or the way in which they were being imported, was unforeseen, does not
constitute a demonstration as a matter of fact of the existence of unforeseen developments. We do not
agree with the statement by the Appellate Body in Argentina — Footwear (EC) that "the increased
quantities of imports should have been 'unforeseen’ or 'unexpected'."*®* The text of Article X1X:1(a),
together with the Appellate Body's own discussion of it and earlier conclusion regarding the logical
connection between the circumstances in the first clause of Article X1X:1(a) — including unforeseen
devel opments — and the conditions in the second clause — including an increase in imports — show that
thisis not a requirement for the imposition of a safeguard measure.

7.25 Thereis the issue of the point in time at which Article XI1X:1(a) requires that developments
should have been unforeseen. Chile stated that the developments should have been unforeseen by a
Member at the time it incurred the relevant obligation.*® In response to questions posed by the Pandl,
both parties submitted basically that developments should have been unforeseen by the negotiators at
the time at which they granted the relevant concession. *®

726  We recdl that the Appellate Body in both Argentina — Footwear (EC) and Korea — Dairy
quoted the following statement in the US— Fur Felt Hats GATT Working Party report of 1951:

"... 'unforeseen developments should be interpreted to mean developments occurring
after the negotiation of the relevant tariff concession which it would not be reasonable
to expect that the negotiators of the country making the concession could and should
have foreseen at the time when the concession was negotiated."**’

7.27 Initsreport in Korea— Dairy, the Appellate Body made the following finding:

"In our view, the text of Article XIX:1(a) of the GATT 1994, read in its ordinary
meaning and in its context, demonstrates that safeguard measures were intended by
the drafters of the GATT to be matters out of the ordinary, to be matters of urgency,
to be, in short, ‘emergency actions. And, such ‘emergency actions are to be invoked
only in situations when, as a result of obligations incurred under the GATT 1994, an

482 A ppellate Body Report, paragraph 73.

483 5ee Annex to Record No. 781, Section V.A.3 headed "Conditions of competition".

484 See Appellate Body Report in Argentina — Footwear (EC), paragraph 131 referring to paragraphs
91 to 98 of the same report.

“85 5ee Chile'sfirst written submission, paragraph 4.11.

“8% 5ee Chile's and Argentina's respective responses to question No. 7 of the Panel.

“87 See Appellate Body Reports in Argentina — Footwear (EC), paragraph 96, and Korea — Dairy,
paragraph 89, citingUS— Fur Felt Hats , adopted 22 October 1951.
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importing Member finds itself confronted with developments it had not ‘foreseen’ or
‘expected’ when it incurred that obligation."*®®

728  We will apply this interpretation and determine whether the competent authorities assessed
whether the developments which they identified were unforeseen as at the time the relevant obligation
was negotiated. We emphasize that we are not now discussing the time at which the competent
authorities must demonstrate the existence of unforeseen developments in order to adopt a safeguard
measure.

7.29 In this case, the relevant obligations are Argentinas current tariff concessions on preserved
peaches®® The parties agree that those concessions were negotiated during the Uruguay Round*®° but
there is no mention of those negotiations in the competent authorities report.™®*  Neither the joint
opinion nor the technical report discusses or offers any explanation why Argentina did not foresee the
later developments in world production or world prices at the time of the Uruguay Round. It appears
that the CNCE directors who voted in favour of the preserved peaches measure believed that the "way
in which imports were entering” was "unforeseen and unexpected" from 1998, the earliest date
mentioned in this section of the joint opinion, when the increases in world production and the decline
in world prices began. Even if the CNCE directors had mentioned that the developments in world
production and prices in 1999/2000 were unforeseen as at 1998, which they did not, this would have
been four years later than the end of the Uruguay Round, which was the appropriate time as of which
to assess whether developments were unforeseen in the sense of Article X1X:1(a) of GATT 1994,

7.30 The only evidence which the Panel has seen in the competent authorities report that could be
relevant to what Argentina foresaw during the Uruguay Round tends to show that these devel opments
were not unforeseen. The supporting passage from Part VI of the technica report, on which
Argentina relies, is a statement of an interested party about the volume of world production of
preserved peaches in 1999/2000. It compares the volume with the volume of world production in
1992/1993 — which was a season during the Uruguay Round — and shows that the volume in
1999/2000 was less than one per cent higher.*®*  This would normally indicate that a level of
production such as the one that occurred in 1999/2000 could and should have been foreseen by the
Argentine negotiators at least before the end of the Uruguay Round. Argentina argued that its
negotiators could not reasonably have been expected to foresee that abnormal circumstances, such as
the record world production in 1992/1993, would become the rule rather than the exception.**® The
competent authorities' report contains no finding or evidence that these abnormal circumstances did
become the rule. The Panel asked Argentinawhy its negotiators in the Uruguay Round did not expect
such fluctuations in the future. Argentina replied that the Agreement on Safeguards applies
specifically to situations of injury under fair trading conditions which, owing to their exceptiona
nature, are difficult to predict.*** Whilst this may be true, given that in this case the alleged unforeseen

“88 See Appellate Body Report in Korea — Dairy, paragraph 86.

“89 Argentina's binding of 35 per cent on preserved peaches appears in the first note to Section I-A of its
GATT Schedule of Concessions, dated 15 April 1994.

490 See Chile response to question No. 7 of the Panel; Argentina's second oral statement, paragraphs
15, 18 and 19; Argentina's response to questions Nos. 7 and 31 of the Panel and question No. 2 of Chile.

91 There is only a mention of the bound tariff rate in the Annex to Record No. 781, Section V.A.1
headed "Evolution of imports’. There is no mention of the market access expectations of the Argentine
negotiators or the particular content surrounding the Uruguay Round, to which Argentina referred in
paragraphs 15 to 19 of its second oral statement.

492 See Argentina's response to question No. 6 of the Panel, citing information submitted by an
interested party and contained in the technical report that estimated world production in 1999/2000 at a record
1,242,616 tons. According to Argentina, this represented a 14 per cent increase over the previous period and
amost 8,000 tons more than the previous record in 1992/1993. From this we can calculate that the increase of
the 1999/2000 estimate over 1992/1993 was approximately 0.64 per cent.

493 See Argentina's response to questions Nos. 7 and 8 of the Panel.

494 See Argentina's response to question No. 31 of the Panel.
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developments are fluctuations in production, stocks and prices of a commodity, we would not expect
that tariff negotiators could not and should not foresee them.

7.31  Argentina drew the Pand's attention to the incorporation in Argentine law of WTO rules and
stressed that the competent authorities stated from the very beginning of their anaysis that the
investigation would be conducted in accordance with the regulations laid down in the framework of
Article XIX of GATT 1994.“® The Pand notes that the former refers to the creation of legal
obligations in Argentinas domestic legal order and the latter is a statement of principle. Neither
amounts to a demonstration of the existence of unforeseen developments in the preserved peaches
case.

7.32 The joint opinion does refer to "unforeseen developments' as such in its fina conclusion,
which is basicaly reproduced in Record No. 781 and Resolution No. 348/2001. It reads as follows:

"Having concluded that the domestic industry is facing a threat of serious injury
within the meaning of Article 4 of the Agreement on Safeguards and that this is
occurring in a context of unforeseen developments, Dr Lidia Elena M. de Di Vico and
Dr Héctor F. Arese find that the requirements under that Agreement justifying the
application of a safeguard measure have been met. [emphasis added]”

7.33 A mere phrase in a conclusion, without supporting analysis of the existence of unforeseen
developments, is not a substitute for a demonstration of fact. The failure of the competent authorities
to demondtrate that certain aleged developments were unforeseen in the foregoing section of their
report is not cured by the concluding phrase.

7.34 The Panel has observed that this phrase refers to a "context" (‘contexto) of unforeseen
developments unlike Article X1X:1(a) of GATT 1994 which refers to their "result” (*consecuencia’).
Argentina argues that the introductory reference to the Agreement on Safeguards and Article XIX of
GATT 1994 on page 1 of the Annex to Record No. 781 shows that, when the directors wrote
"context", they meant the same thing as "result".**® Chile does not agree, and argues that the use of
the word "context" shows that the competent authorities conclusion is inconsistent with
Artide X1X:1(a).”®” We note that the words "context" and "result" have different meanings in the
original Spanish (and in English and French), the key difference being that the word "result”" denotes a
causa relationship, which the word "context" does not. However, in view of our reasoning in the
previous paragraphs, it is unnecessary to form afinal view on this argument.

7.35 For dl these reasons, the Panel finds that the competent authorities report does not
demonstrate as a matter of fact the existence of unforeseen developments as required by
Article X1X:1(a) of GATT 1994,

7.36 Chile dso clamed in its first written submission that the facts before the competent
authorities showed that the alleged unforeseen developments were not unforeseen.*®® The basis of that
clam was that the increase in imports (not the unforeseen developments) was a recovery that was
expected after the "interruption” in 1997 and 1998. In view of the Pand's finding"®®, and Chile's own
later argument™®, that increased quantities of imports cannot be equated with unforeseen
developments, it is unnecessary for the Pandl to consider this claim.

495 See Argentina's first written submission, paragraph 34, Argentinas first oral statement, paragraph 4.
496 See Argentina's second oral statement, paragraphs 8 and 9.

497 See Chile's rebuttal, paragraph 10.

498 see Chile's first written submission, paragraphs 4.10 to 4.13.

499 see paragraph 7.18 above.

%00 see Chile's rebuttal, paragraph 7.
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2. Increasein imports

7.37  Chile claims that Argentina acted inconsistently with Article XI1X:1(a) of GATT 1994 and
Articles 2.1 and 4.2(a) of the Agreement on Safeguards because the competent authorities did not
demonstrate during the period of investigation (1996-2000) that preserved peaches were being
imported in such increased quantities, absolute or relative to domestic production, and under such
conditions as to cause or threaten to cause serious injury to the domestic industry that produces like or
directly competitive products.®® It argues that the increases in imports in both absolute and reative
terms correspond to a foreseen and expected recovery by those imports of their historical levels that
were severely disrupted in 1997 and 1998 by an isolated and unexpected climatic situation which
affected the production and export capacity of Greece, the leading world producer and exporter of
preserved peaches’®? Argentina denies the claim and submits that the increase was both absolute and
relative.®® It further argues that what the Argentine industry was facing was not a hypothetical

recovery of imports to their historical levels but "unforeseen developments’. >**

@ Periods of analysis

7.38  The competent authorities report does not identify an "investigation period” as such.>® When
asked by the Pandl to confirm the dates of the investis%ation period, Argentina replied that "The
gathering of import data covers the period 1996-2000."°° The Pand asked Argentina to explain
which were the criteria that the competent authorities used in order to select the period of time for
their analysis of increased imports in absolute and relative terms.  Argentina did not respond to this
part of that question.®®’

7.39  Thetechnical report and joint opinion show that data was collected and considered on volume
of importsin absolute terms for five years from 1996 to 2000, and in some respects six years, from
1995. Data was collected and considered on volume of imports relative to domestic production for
four years from 1997 to 2000. Argentina explained that, under its legidation, one of the requirements
for applications to initiate investigations into safeguard measures is the submission of import data "for
the last five full years to substantiate the significant increase in absolute or relative terms of the
product being imported".**® Argentina emphasizes that this obligation binds applicants but not the
competent authority.>*®

740 The technical report and joint opinion show that data was collected and considered for the
domestic industry for four years from 1997 to 2000, athough there is also mention of certain features
of the industry during prior years.

741  We note that Argentina has used the term "period of andysis' in its rebuttal submission. For
the purposes of our examination, we will use that term as well and simply note that the period for
which the competent authorities analysed data was the five year period 1996-2000 in absolute terms,
and 1997-2000 in relative terms.

%01 see Chile's first written submission, paragraph 4.15.

%02 gee Chile's rebuttal, paragraph 23.

503 See Argentina's first written submission, paragraph 61

504 5ee Argentina's rebuttal, paragraphs 18 and 19.

505 5ee, for example, the absence of areferenceto this period in the information summary on page (i) of
the technical report. However, on two occasions the investigating authorities refer to the "period considered”
and the "period investigated" as 1997-2000 in the section on the domestic market (see page 34 of the technical
report).

506 see Argentina's response to question No. 12 of the Panel.

%07 see Argentina's response to question No. 14 of the Panel.

%08 see Decree No. 1059/96, Annex 1, paragraph (e) reproduced in full in Exhibit CHL-5, explained by
Argentinainitsfirst written submission, paragraph 58.

%09 see Argentina's first written submission, paragraph 58.
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(b) Competent authorities determination

742  Therelevant section of the joint opinion reads as follows:

"Evolution of imports

In the period 1996/2000, Argentine imports of preserved peaches evolved in a way
that needs to be analysed against a background of various factors, including climatic
conditions, countervailing measures in force in Argenting, and the structural patterns
of world production.®*® Thus, a comparison of the beginning and end of the period in
question, without prejudice to the analysis of the years in between, shows that imports
in tons in 2000 represented 85 per cent of the volume imported in 1996, but measured
in dollarsf.0.b. they only came to 64 per cent of the value for that year.

The year 1996 shows the greatest volume of imports with a figure of over
14,000 tons, equivaent to 10 million dollars f.0.b, which gives us a general average
price for all origins of 0.699 dollars per kilogram. Greece was the leading exporter to
Argentina during this period, representing 42 per cent of the total volume and
approximately 36 per cent of the value, with an average price of 0.596 dollars f.o.b.
per kilogram, within arange of 0.70 to 0.46 USHkg.

In 1997 and 1998 total Argentine imports™™ fell by 55 per cent and 45 per cent
respectively, owing to severe climatic conditions that affected world production and,
consequently, trade in the product in question. An examination of average f.o.b.
prices shows that they increased in 1997, as did the price of the main exporter,
Greece. In 1998 these prices continued to rise on average, though to a lesser extent.
In the case of Greece, however, they fell by some 15 per cent to a level of
0.594US%/kg.

An analysis of the most recent period shows that in 1999, total imports grew sharply
(by more than 100 per cent), a Stuation which recurred in 2000 with a growth of
68 per cent. Imports for 2000 exceeded 12,000 tons for an f.o.b. dollar vaue of
approximately 6,400,000. In this last year imports from Greece, the leading exporter,
came to 60 per cent of the total imports.

In 1999 the average price fel to 0.625 USHkg. and in 2000 to US$0.525/kg. f.o.b.
The determining factor of this fal was the prices of the main exporters, that is to say,
the European Union and, more specificaly, Greece, whose average f.o.b. price in
2000 was 0.412 US$Hkg.

The prices of the imports in the domestic market have generally remained below the
domestic price, despite the existence of tariffs equivalent to Argentinas bound ceiling
of 35 per cent and of countervailing duties for Greece.

According to the figures supplied by CAFIM for the ratio of imports to domestic
production for the most recent period, imports represented 11 per cent in 1999 and 19
per cent in 2000.

510

1059/96.
*11 [ Original footnote] Not including MERCOSUR.

[Original footnote] Imports for the period 1996/2000 were also analysed in the light of Decree
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On the basis of the survey, the Commission concludes that imports satisfy the
provisions of Article 2 of the Agreement on Safeguards, insofar as there was an
increase in imports in the most recent period, both in absolute terms and in relation to
domestic production, at prices which justify proceeding with the analysis provided for
in Article 4 of the Agreement on Safeguards."**?

(c) Evduation of the determination

743 The Pand will consider this passage in the context of the rest of the joint opinion and the
technical report, in its assessment of Chile's claims. We recall the standard of review of the factua
aspects of a determination of an increase in imports as formulated by the Panel in US — Line Pipe,
following the Pandl in US— Wheat Gluten, which we will also apply:

"[W]hether the published report on the investigation contains an adequate, reasoned
and reasonable explanation of how the facts in the record before the ITC support the
determination made with respect to increased imports.">*®

0] Increase in imports in absolute terms

7.44  Chile clams that Argentina acted inconsistently with its obligations in respect of the finding
of an increase in imports both in absolute terms and in relative terms. The Panel will first consider
the finding regarding absolute quantities, and consider separately the finding regarding relative
quantities. The data on imports in absolute terms referred to in the above passage is presented in the
following graph. **

Evolution of Imports
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°12 5ee Annex to Record No. 781, Section V.A.1 headed "Evolution of imports".

°13 See Panel Report in US— Line Pipe, paragraph 7.194.

°14 This data is taken from Table 15 and accompanying graphics in the technical report. The graph
includes the 1999 figure for importsin absolute terms in terms of value, which was not quoted by the directors.
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745 The parties agree that the competent authorities used 1998 as the base year for the
determination of an increase in imports®*® This was the case both in terms of volume and vaue of
imports.  In making their finding, the directors took account of decreases in prices over the same

period.

7.46  Accordingly, the issue for the Panel to decide is whether the competent authorities determined
that there was an increase in imports in absolute terms as required by Article X1X:1(a) of GATT 1994
and Articles 2 and 4.2(a) of the Agreement on Safeguards based on the period 1998-2000.

747  Article XI1X:1(a) GATT 1994 provides, relevantly, as follows:

"If ... any product is being imported into the territory of that Member in such
increased quantities and under such conditions as to cause or threaten serious injury
to domestic producersin that territory of like or directly competitive products ..."

748 Article 2.1 of the Agreement on Safeguards provides:

"A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out below, that such product is being
imported into its territory in such increased quantities, absolute or relative to domestic
production, and under such conditions as to cause or threaten to cause serious injury
to the domestic industry that produces like or directly competitive products.”

749 These two provisions contain the three basic conditions making up the lega basis for a
safeguard measure. The first of these is an increase in imports. Article 2.1 provides that it may bein
either absolute or relative terms.  Article 4.2(a) of the Agreement on Sfeguards explains how the
investigation should be conducted to determine whether the conditions in Article 2.1 and the second
clause of Article X1X:1(a) are satisfied. It provides, relevantly:

"... the competent authorities shall evaluate al relevant factors of an objective and
guantifiable nature having a bearing on the situation of that industry, in particular, the
rate and amount of the increase in imports of the product concerned in absolute and
relative terms, ..."

750 We begin by agreeing with Argentina that none of these provisions establish a minimum
period for the investigation, nor any so-called "base period" within the investigation period on which
to base a determination of an increase in imports. >*®

751 We recadl that an increase in imports, in the sense required by Article 2.1 and
Artide X1X:1(a), was interpreted by the Appellate Body in Argentina — Footwear (EC) as follows:

"(...) In our view, the determination of whether the requirement of imports 'in such
increased quantities is met is not a merely mathematical or technical determination.
In other words, it is not enough for an investigation to show smply that imports of
the product this year were more than last year — or five years ago. Again, and it bears
repeating, not just any increased quantities of imports will suffice. There must be
'such increased quantities as to cause or threaten to cause serious injury to the
domestic industry in order to fulfil this requirement for applying a safeguard measure.
And this language in both Article 21 of the Agreement on Safeguards and
Article X1X:1(a) of the GATT 1994, we believe, requires that the increase in imports

51% see Chile's rebuttal, paragraph 13(b) and Argentina's response to question No. 34 of the Panel.
°1¢ see Argentina's first written submission, paragraph 57.
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must have been recent enough, sudden enough, sharp enough, and significant enou%h,
both quantitatively and qualitatively, to cause or threaten to cause 'serious injury™.®

752  The Pand agrees with Argentina that it is not required to show that imports have increased
over five years and we have seen no evidence of such a requirement under Argentine law either.
However, the point is that there is no fixed period of five years or any other length of time over which
figures can ssimply be subtracted to yield an increase in imports in the sense of Article 2.1 and
Article XIX:1(a). Accordingly, neither the mathematical increase in imports of preserved peaches in
the last two years, nor the mathematical decrease over the whole five year period of analyss, is
determinative.

753  Argentina refers to the passage quoted above from Argentina — Footwear (EC) and argues
that the increase in imports identified by the directors was recent®*® The directors noted that they
based their analysis on "the most recent period”, i.e. the last two years of the period for which data
was collected and considered. We agree that the last two years of the period of analysis was the most
recent period. However, we concur with the Panel in US— Line Pipe that the word "recent” does not
imply that the analysis must focus exclusively on conditions a the very end of the period of
analysis®™® The directors aso qualified the increase in imports in the last two years of the period of
analysis as "sharp".”®® We do not disagree. We see no evidence that they considered whether the
increase was sudden or significant.

754  We believe that a recent and sharp increase in imports is a necessary, but not a sufficient,
condition to satisfy Article 2.1 and Article X1X:1(a). The increase is not merely the product of a
quantitative analysis, it must also be qualitative. This was the approach of the Appellate Body in the
passage quoted above from Argentina — Footwear (EC), where it found that an increase in imports as
required by Article 2.1 and Article X1X:1(a) must be recent, sudden, sharp and significant enough,
both quantitatively and qualitatively. It is therefore not sufficient to find that an increase in imports is
only recent, sudden, sharp and significant mathematically.

755 The quditative analysis required was illustrated by the Appellate Body in Argentina —
Footwear (EC) when it interpreted the requirement in Article 4.2(a) that the competent arthorities
evaluate the "rate and amount" of the increase in imports. They found that it meant that the competent
authorities in that case should have considered the trends in imports over the period of investigation,
rather than just comparing the end points, and to consider the sengtivity of their anayss to the
particular end points of the investigation period used.**

756 In the competent authorities report in the present dispute, the CNCE directors who voted in
favour of the measure considered the rate of the increase in imports in the last two years of the period
of analysis. They cited increases of 100 per cent and 68 per cent in 1999 and 2000 respectively over
the previous years. They aso considered the amount of the increase in imports, in both volume and
vaue®?” They noted the trends in imports over the period of anadysis, and aso compared the end
points. The data available in the technical report, which they did not quote, shows that the end points
of the period of analysis 1996-2000 revealed a decrease in imports in absolute terms by volume of
2,217 tons or 15 per cent and a decrease by f.0.b. value of US$3,661,306 or 36 per cent.

757  The directors recognized the sensitivity of 1998 as their choice of base year for their
determination of an increase in imports. They expressly acknowledged that an unusual factor — the

%17 see Appellate Body Report in Argentina — Footwear (EC), paragraph 131.

%18 See Argentina's first written submission, paragraphs 57 to 59.

°1 See Panel Report in US— Line Pipe, paragraph 7.204.

520 See Annex to Record No. 781, Section V.A.1 headed "Evolution of imports'. A dissenting director
wrote that the increase was not "sharp™: see Annex to Record No. 781, Section V.B.

%21 see Appellate Body Report in Argentina— Footwear (EC), paragraph 129.

522 | n fact, the amounts for 1999 were omitted, but they appear in the technical report, table 15.
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bad harvest in the major exporting country — affected that year, which was 1998. They acknowledged
that over the whole period for which they considered data there was a decrease in imports, so that they
were aware that their choice of the base year decisively affected their determination as to whether
there was an increase in imports at dl.

758 However, the Pand finds no record in the joint opinion that the directors related these
considerations to their determination of an increase in imports. Indeed, the report indicates that once
they had acknowledged the decrease from 1996 to 2000, the trend from 1996 to 1997 and the
senditivity of the figures for 1998, they disregarded these considerations in reaching their conclusion.
By contrast, the investigating authority qualified the increase in imports as a "recovery”, which shows
how it took account of the trends. This explanation of the qualitative significance of the increase from
1998 to 2000 does not appear in the joint opinion, and hence is lacking from the reasoning of the
competent authorities that led to the imposition of the preserved peaches measure’”

759 The Panel asked Argentina whether it believed that the statistics for 1997 and 1998 were
representative of imports or were influenced by any unusual factors and, if the latter, how the
competent authorities took account of this in their determination. Argentina replied by providing
statistics for 1997 and 1998 that appear in the joint opinion reproduced above®** The Panel posed a
follow up question to Argentina to ask how the competent authorities took account of these statistics
in their determination of an increase in imports. Argentina replied that they did so in the sense that
appears in Part V of the Annex to Record No. 781, which contains the respective opinions of the
directors (reproduced in relevant part above).**

760 The Pand finds it highly significant that the volume of imports in absolute terms declined
over the period of analysis — by a seventh in terms of volume and over athird in terms of price. It is
highly significant that the volume of imports in absolute terms declined over the period 1996 to 1998
by more than the increase which the competent authorities identified from 1998 to 2000, and that this
was due to an unusud factor which is acknowledged on the record. This decrease and the reason for
it affected the significance of the later increase, so that it was qualitatively different from an increase
of the same quantity under other circumstances. Its significance may have been that of arecovery and
not an increase that was significant enough for the purposes of Article 2.1 and Article X1X:1(a).

761  Wefind that the competent authorities did at least acknowledge al the facts. Having done so,
they then took no further account of any of them for the purposes of their determination other than
those in the last two years of the period of analysis. They did not consider how this affected
gualitatively the increase in the last two years of the period of andysis. Therefore, the Panel
considers that their explanation was not adequately reasoned.

7.62  Argentinareferred to a statement in the Appellate Body report in US— Lamb that:

"[D]ata relating to the most recent past will provide competent authorities with an
essentid, and, usually, the most reliable, basis for a determination of a threat of
serious injury. The likely state of the domestic industry in the very near future can
best be gauged from data from the most recent past. Thus, we agree with the Panel
that, in principle, within the period of investigation as a whole, evidence from the

523 After the determination of an increase in imports, the joint opinion does address some qualitative
issues regarding world production, which it links to imports, in the paragraphs dealing with the alleged
unforeseen developments. This only relates to the period 1998-2000 and does not add anything qualitative to
the analysis of the increase of imports, which the directors had already qualified as recent and sharp. See Annex
to Record No. 781, Section V.A.3 headed "Conditions of competition".

524 see Argentina's response to question No. 15 of the Panel.

52% gee Argentina's response to question No. 35 of the Panel.
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most recent past will provide the strongest indication of the likely future state of the
domestic industry."**

7.63  We agree with Argentina that these considerations regarding the period relevant to a threat of
serious injury determination also apply to an increased imports determination, for the same reasons
expressed by the Panel in US— Line Pipe:

"In a safeguard investigation, the period of investigation for examination of the
increased imports tends to be the same as that for the examination of the serious
injury to the domestic industry. This contrasts with the situation in an anti-dumping
or countervailing duty investigation where the period for evaluating the existence of

dumping or subsidization is usualy shorter than the period of investigation for a
finding of material injury. We are of the view that one of the reasons behind this
difference is that, as found by the Appellate Body in Argentina — Footwear

Safeguard, "the determination of whether the requirement of imports ‘in such
increased quantities is met is not a merely mathematical or technica determination.”

The Appellate Body noted that when it comes to a determination of increased imports
'the competent authorities are required to consider the trends [emphasisin originad]

in imports over the period of investigation'. The evauation of trends in imports, as
with the evaluation of trends in the factors relevant for determination of serious injury
to the domestic industry, can only be carried out over a period of time. Therefore, we

conclude that the considerations that the Appellate Body has expressed with respect
to the period relevant to an injury determination also apply to an increased imports
determination.” [original footnotes omitted] °*

764  We do not believe that the statement to which Argentina refers in the Appellate Body report
in US — Lamb is authority for the proposition that the most recent data aone is sufficient for a
determination. The most recent past should not be considered separately from the overal trends
during the period of analysis, as the succeeding paragraph of that report explains.

"However, we believe that, athough data from the most recent past has special
importance, competent authorities should not consider such data in isolation from the
data pertaining to the entire period of investigation. The rea significance of the
short-term trends in the most recent data, evident at the end of the period of
investigation, may only emerge when those short-term trends are assessed in the light
of the longer-term trends in the data for the whole period of investigation. If the most
recent data is evaluated in isolation, the resulting picture of the domestic industry
may be quite mideading. For instance, athough the most recent data may indicate a
decline in the domestic industry, that decline may well be a part of the norma cycle
of the domestic industry rather than a precursor to clearly imminent serious injury.
Likewise, a recent decline in economic performance could smply indicate that the
domestic industry is returning to its norma Situation after an unusualy favourable
period, rather than that the industry is on the verge of a precipitous decline into
serious injury.  Thus, we believe that, in conducting their evaluation under
Article 4.2(a), competent authorities cannot rely exclusively on data from the most
recent past, but must assess that data in the context of the data for the entire
investigative period." [original footnote omitted] °*®

526 See Appellate Body Report in US — Lamb, paragraph 137. We note that the Panel in Chile —
Price Band System, paragraph 7.153, fn. 714, also considered this statement relevant to the analysis of actual
import trends.

%27 See Panel Report in US-Line Pipe, paragraph 7.209.

528 See Appellate Body Report in US— Lamb, paragraph 138.
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765 The Appdlate Body acknowledged that by evauating the most recent data in isolation, the
resulting picture of the domestic industry may be quite mideading. We believe that the same is true
of the resulting picture of an increase in imports. In the present case, we believe that the analysis of
the 1998-2000 data should not be considered in isolation. However, the record shows that the
directors acknowledged the decrease from 1996 to 2000, the trend from 1996 to 1997, and the
sengitivity of the figures for 1998, but did not evaluate the increase from 1998 to 2000 in light of
those facts.

7.66  Argentina argues that the investigating authority did not isolate the data for the last two years
from the whole period of investigation because:

"... the investigating authority took an investigation period (1996/2000) and detected
the increased imports in a period within the investigation period (1999/2000). In
other words, the investigating authority, when evaluating the data corresponding to
the most recent past, clearly did not isolate that data from the data corresponding to
the entire investigation period.">*°

7.67 In the Pand's view, the first sentence does not rebut the argument that the competent
authorities isolated the data for the end of the period for which they had data from the entire period.
Indeed, detecting an increase in only part of the period is synonymous with isolating the data for that
part from the data corresponding to the entire period. Merely commenting on the data for the first two
years without relating it to the mathematical increase in the last two does not amount to a
determination of a qualitative increase either.

7.68  Argentina aso mentioned that in 1996 countervailing duties were applied to peaches from the
European Union which affected the flow of imports from that origin.>*® In the Panel's view, this
cannot justify the competent authorities disregarding the imports in 1996 for three reasons. Firgt,
countervailing duties could be expected to reduce the level of imports, which would not explain why
the 1996 figures were so much higher than the 1997 and 1998 figures. Second, the competent
authorities had an explanation as to why the 1997 and 1998 figures were lower than 1996 — namely,
because there had been a bad harvest in Greece. Third, the countervailing measure was in place at the
same rates for the entire period of analysis, excepting only the first nine days of 1996.%*" However,
there is no reason on the record that justified the competent authorities disregarding the effects of the
statistics for a whole year because of the effect of those nine days. The Panel aso notes that
Arge_r(;t_i na goee not argue that the countervailing measure was insufficient to offset the effect of the
subsidies.

7.69 For al of the above reasons, the Panel finds that the competent authorities determination of
an increase in imports in absolute terms is inconsistent with Article 4.2(a) of the Agreement on
Safeguards, and that they failed to determine an increase in imports in absolute terms as required by
Article 2.1.

529 5ee Argentina's rebuttal, paragraph 22. The Panel observes that Argentina does not confirm that the
period 1996 — 2000 was the investigation period in this case, but the Panel does not believe that this alters the
situation. The period for which the competent authorities had import data in absolute terms available and which
they considered was the five year period from 1996 to 2000. The competent authorities isolated the data for
1998 from the data for that entire five-year period.

330 5ee Argentina's rebuttal, paragraph 20.

33! see Argentina's response to question No. 33 of the Panel.

532 see Argentina's response to question No. 55 of the Panel.
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(i) Increase in importsin relative terms

7.70  Our finding at paragraph 7.69 does not of itself prove that Argentina acted inconsistently with
Article X1X:1(a) of GATT 1994 and Articles 2.1 and 4.2(a) of the Agreement on Safeguards, as the
first condition for the application of a safeguard measure is an increase in imports in absolute or
relative terms. In order to succeed on this claim, Chile must also show that the competent authorities
failed to show an increase in imports in relative terms.

7.71 The meaning of an increase in imports in relative terms is clear from Article 2.1 of the
Agreement on Safeguards which refers to "increased quantities, (...) relative to domestic production.”
It is clear from the joint opinion that the data cited by the competent authorities refers to relative
guantitiesin this sense, calculated by reference to volume.

7.72 The treatment of imports relative to domestic production is particularly sparse in the
competent authorities report.>** The only relevant statement in the joint opinion — apart from the
conclusion that the increase satisfied Article 2 — reads as follows:

"According to the figures supplied by CAFIM for the ratio of imports to domestic
production for the most recent period, imports represented 11 per cent in 1999 and
19 per cent in 2000."%*

7.73  The technical report contains data on quantities of imports relative to domestic production,
with sub-totals by hemisphere, for the years 1997 to 2000. There is no data on relative quantities for
1996. Argentinainformed the Panel that the gathering of import data covers the period 1996-2000°%°,
but we take it that it meant the period for which applicants had to supply data, which was five years
on quantities of imports in absolute or relative terms and, in this case, import data was collected for
five years in absolute terms only. >*® There are aternative figures for 2000: 18.57 per cent according to
CAFIM and 21.05 per cent according to the CNCE, due to their different figures for domestic
production in that year®’ This explains why the directors introduced the figures with the
qualification "According to the figures supplied by CAFIM".

7.74  Werecdl that there is no statement as to what was the investigation period. For our purposes,
we need only find that the period of analysis of import quantities in relative terms was the four-year
period from 1997 to 2000.

7.75 The Pane asked Argentina over what periods of time the competent authorities found an
increase in imports in absolute and relative terms.  Argentina replied that the period is 1999-2000. >
In response to a follow-up question, Argentina indicated that the base year for the determination of an
increase in imports was 1998.°*  Chile has proceeded on the premise that the base year was 1998.°*

333 Although the competent authorities cited relative rates of increase in imports of 100 per cent in 1999
and 68 per cent in 2000, those statistics refer to the absolute quantity for one year relative to the absolute
quantity for the previous year, but not quantities relative to domestic production. Before the Panel, Argentina
cited a statistic for the quantity relative to domestic production for one year relative to the quantity relative to
domestic production for the previous year. That is not a quantity relative to domestic production either, nor
does it appear in the competent authorities' report. We do not consider those statistics in relation to the
determination of an increase in imports in relative terms for these reasons.  See Argentinas first written
submission, paragraph 61 and its rebuttal, paragraph 62.

534 5ee Annex to Record No. 781, Section V.A.1 headed "Evolution of imports".

535 See Argentina's response to question No. 12 of the Panel.

53¢ This appears to indicate that the applicants substantiated their application on the basis of an increase
in absolute terms only.

537 See Table 20 in the technical report.

338 gee Argentina's response to question No. 14 of the Panel

%39 5ee Argentina's response to question No. 34 of the Panel.
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It appears that these approaches focus on absolute quantities. Given that there is no reference in the
joint opinion to figures for relative quantities for 1998, and no reference to figures for relative
guantity for one year over another, the notion of "base year" refers, at best, to 1999, the figure for
which can be subtracted from that for 2000.

7.76  There is no reasoning in the competent authorities report as to why they determined that
respective volumes of imports in relative terms of 11 per cent in 1999 and 19 per cent in 2000
congtituted an increase in imports in relative terms in the sense of Article 2.1 and Article XIX:1(a). In
fact, there is not an express determination of an increase in relative terms at al, athough it can be
deduced from the quantities for two years which are given (7.49 per cent, based on the figures
supplied by CAFIM).>** The only facts which the competent authorities appear to have considered are
the statistics in table 20 of the technica report on imports relative to domestic production for four
years, which show annual increases.

7.77  The only evidence on the record that shows how the facts supported the determination of an
increase in imports in relative terms is the statement in the conclusion on evolution of imports that the
increase, in both absolute and relative terms, was "in the most recent period'. We refer to our
findings above at paragraphs 7.53 and 7.54 that this alone does not necessarily constitute an increase
in the sense of Article 2.1 and Article XIX:1(a), nor can it on the facts of this case without some
additional explanation. We see no evidence that the directors considered this sudden, sharp or
significant. Thereis no qualitative analysis and amost no quantitative analysis.

7.78  Inaddition, our findings above in paragraphs 7.63 to 7.68 are applicable to the determination
of an increase in imports in relative terms. The data for the most recent period, 1999 and 2000, was
isolated from the rest of the data, and the resulting picture of the increase in imports was quite
mideading.

7.79  For these reasons, the Panel finds that the competent authorities failed to determine an
increase in importsin relative terms as required by Article 2.1 of the Agreement on Safeguards.

7.80 Chile urged the Panel to consider data on apparent consumption of preserved peaches for the
period 1994-1996 drawn from a "Sectoral Study of Canned Peaches' prepared by the CNCE in 1998
for an earlier investigation into peaches in syrup from the European Union (the "subsidies
investigation").>** Chile alleges that the safeguard investigators referred to the file of the subsidies
investigation because it is mentioned in some dtatistical charts in the safeguards technical report.>*
Argentina does not deny that the file of the subsidies investigation may be quoted as a source in the
file of the safeguard investigation and says that it was publicly available on the website of the CNCE
before the safeguards investigation began. However, it denies that the safeguard investigation
technical report takes account of the data from the sectoral study. >

781 Wedo not find that sectoral study relevant to our examination. It contains figures on apparent
consumption and shows import quantities relative to domestic sales, not relative to domestic
production. There are no figures for exports in 1996 which would allow a calculation of the quantity

540 see Chile's first written submission, paragraph 4.36.

41 Argentina asserted before the Panel that the increase was in the order of 10 per cent (see Argentina's
second oral statement, paragraph 29). The difference in the figures quoted by the directors is 8 per cent (see
Annex to Record No. 781, Section V.A.1 headed "Evolution of imports"). These figures were rounded up from
those in the technical report which show adifference of 7.49 per cent (see Table 20 in the technical report). The
percentage can be subtracted because, according to the figures supplied by CAFIM, domestic production
volume was identical in 1999 and 2000.

%42 See Chile's first written submission, paragraphs 4.24 to 4.26. The Sectoral Study is reproduced in
Exhibit CHL-6.

%43 see Chile's rebuttal, paragraph 34.

%44 see Argentina's response to question No. 11 of the Panel.
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of imports relative to domestic production for that year. Argentina has argued that the product under
consideration in the sectoral study is peaches in syrup which is not the same as preserved peaches™®,
despite the crossreference in two statistical charts. It also argues that its statistics cannot be
compared with the preserved peaches data because they are measured in units of cans, not tons, and
that differences in apparent consumption and market and marketing structures between the period
1994-1996 and 1999-2000 make the study unreliable. Chile has not dispelled the doubts raised by
these arguments.

782 In view of our findings at paragraphs 7.69 and 7.79, we find that Argentina acted
inconsistently with its obligations under Article X1X:1(a) of GATT 1994 and Articles 2.1 and 4.2(a)
of the Agreement on Safeguards, because the competent authorities failed to make a determination of
an increase in imports, in absolute or relative terms, as required.

3. Threat of seriousinjury

7.83 Chile clams that Argentina acted inconsistently with Article XI1X:1(a) of GATT 1994 and
Articles 2, 4.1(b) and 4.2(a) of the Agreement on Safeguards because, in making their determination
of athreat of seriousinjury:

(@ the competent authorities did not properly evaluate al of the factors having a bearing
on the situation of the domestic industry;

(b) the competent authorities evauated factors in terms of the most recent past without
considering them in the context of the entire period investigated. As part of this
claim, Chile aleges other deficiencies in the competent authorities methodology; and

(c) the competent authorities' findings and conclusions with respect to the factors that
they investigated neither proved nor justified the claim that serious injury was clearly
imminent and they based their finding of "threat of serious injury” merely on
conjecture or remote possibility. >*°

7.84  Argentina denies this claim and submits that the competent authorities conducted an anaysis
that was consistent with the provisions of Article XIX:1(a) and Article 4.2(a), (b) and (c) of the
Agreement on Safeguards™>’ The Panel notes that there is no claim made under Article 4.2(c).

785 The Pand will consder these claims in the order set out above, as consideration of the
evaluation of the serious injury factors will assist in making findings on the competent authorities
final conclusion that athreat of serious injury existed.

@ Period of andlysis

7.86 The competent authorities collected and considered data concerning the situation of the
domestic industry for the four-year period 1997-2000. This was the period considered by the
directorsin the joint opinion. Import data was collected and considered for the five-year period 1996-
2000, athough the quantity of imports relative to domestic production was not calculated for 1996.

%45 See Argentina's first written submission, paragraphs 64 to 66 and its response to question No. 11 of
the Panel. Contrast the references to "peaches in syrup” with "canned peaches" in the Sectoral Study in Exhibit
CHL-6 with the product description in the technical report in the preserved peaches safeguard investigation,
pages 11 and 12.

34 gee Chile's first written submission, paragraph 4.32.

%47 See Argentina's second oral statement, paragraphs 36 and 46.
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(b) Competent authorities determination

7.87 The joint opinion contains a section headed "Situation of the domestic industry” which
summarizes findings on a series of injury factors, discussed below. The conclusion of that section
reads asfollows:

"On the basis of the considerations set forth above, of the Technical Report and of the
evidence contained in the file, Dr Lidia Elena M. de Di Vico and Dr Héctor Arese
conclude that the domestic preserved peaches industry shows indications of injury
that grew worse during the last year considered (2000), but that they do not qualify as
serious injury. Nevertheless, these indicators reflect a high degree of sensitivity to
the change that is taking place in the market as a result of the imports.”

7.88 Thefina phrase links the situation of the domestic industry and imports. The anaysis of the
evolution of imports in the joint opinion was reproduced in paragraph 7.42 above. The conclusion
reached in the joint opinion on the existence of athreat of serious injury, which appears in the section
headed "Causdlity", reads as follows:

"As concluded in the relevant section, there are signs of injury in the domestic
industry which, while they do not yet qualify as serious injury within the meaning of
Article 4.1(a) of the Agreement on Safeguards, show a high degree of sensitivity to
the change taking place in the market as a result of imports. The behaviour of
imports observed towards the end of 2000 shows that they have the capacity, in terms
of price and volume, to cause seriousinjury.

"The lack of any indicators in the international market showing that the volume and
price of world production and exports, both in the current year and in future years,
would not equal or even exceed the levels for the year 2000, leads to the conclusion
of threat of serious injury within the meaning of Article 4.1(b).">*

7.89  This passage shows that the directors identified imports as the threat to the domestic industry
due to their price and volume, and the situation of the domestic industry. The period of time on which
they based this determination was "towards the end of 2000". That description of the period of timeis
not sufficiently precise to know what it was, nor what were the changes in prices and quantities during
that period.

790 The only injury factor which the directors expresdy linked to imports in the section headed
"Situation of the domestic industry” was the level of stocks. Otherwise, in their view, the relationship
between the injury factors and imports was that the former showed signs of a high degree of
sengitivity and the imports had the capacity to cause serious injury.

791 The other injury factors which were considered to demonstrate the high degree of senstivity
are reviewed in the joint opinion. Although the joint opinion states that its review of the situation of
the domestic indudtry is an analysis of the situation of the industry during the period 1997-2000, most
of the negative variations which it mentions consist of variations in 2000 as compared with 1999.
This is the case of reported and estimated domestic production, value of overal domestic market
sales, domestic market share, employment, labour productivity, wage bill, exports, selling prices and
cost/priceratios. It mentions fallsin sales data from the accounting statements of surveyed companies
without limiting them to a particular year.

792 Mogt of the factors analysed showed deterioration. Apparent consumption was growing and
the volume of sales by the domestic industry was steady. The joint opinion mentioned the former in

%48 see Annex to Record No. 781, Section V. A.4 headed "Causality".
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relation to falling domestic market share but did not mention the latter. It mentioned growth in
production reported by the surveyed companies in 1998 and 1999. The statistics for domestic
production supplied by CAFIM, which represented 100 per cent of the domestic industry, showed that
production was steady in 2000, but the competent authorities gave an explanation why they chose to
make their own estimates>*’

(c) Evduation of the determination

793  Chilesfirgt two claims concern the competent authorities evaluation, under Article 4.2(a), in
making a determination of a threat of serious injury under Article X1X:1(a) of GATT 1994 and
Article 2.1 of the Safeguards Agreement. We will apply the standard of review to two aspects of the
evaluation in accordance with the following statement of the Appellate Body in US— Lamb:

"... in examining a clam under Article 4.2 of the Agreement on Safeguards, a
panel's application of the appropriate standard of review of the competent authorities
determination has two aspects. First, a panel must review whether the competent
authorities have, as a formal matter, evaluated all relevant factors and, second, a
panel must review whether those authorities have, as a substantive matter, provided
a reasoned and adequate explanation of how the facts support their
determinations."*

794  We understand Chil€e's first two claims to correspond to these two aspects of the competent
authorities determination. We will begin with our review of the forma aspect first and review
whether the competent authorities evaluated, as aformal matter, all relevant factors

0] All relevant factors

7.95  Chile claims that the CNCE did not evaluate and investigate al the relevant factors having a
bearing on the situation of the domestic industry in particular and a a minimum those explicitly
mentioned in Article 4.2(a) of the Agreement on Safeguards. It argues that the competent authorities
omitted three of the factors listed in Article 4.2(a), namely productivity, capacity utilization and
employment.>®" It made a separate claim regarding an alleged unlisted factor: relating to the domestic
industry's "expansive readjustment".>** Argentina cites parts of the competent authorities' report that
purport to show these factors were investigated and evaluated.>*®

796 Artide 4.2(a) requires a demondtration that the competent authorities evauated, at a
minimum, each of the factors listed in Article 4.2(a) as well as all other factors that are relevant to the
stuation of the industry concerned.®™ We will therefore assess first whether the competent
authorities determination, as a forma matter, evaluated the three listed relevant factors which Chile
claims were omitted.

549 The competent authorities could not explain why the domestic production figure for 2000 was
identical to 1999 when the production of the companies surveyed had decreased, so the technical team made two
estimations for 2000 using two alternative methods. See the methodological notes in the technical report,
Annexl, Eages 2and 3.

°0 See the Appellate Body Report in US— Lamb, paragraph 141.

5! see Chile'sfirst written submission, paragraphs 4.61 and 4.64.

%52 gee Chile's first written submission, paragraph 4.63 and response to question No. 17 of the Panel.

%53 5ee Argentina's first written submission, paragraphs 91 to 94 and 104 to 106.

%54 See the Appellate Body Report in Argentina — Footwear (EC), paragraph 136.



WT/DS238/R
Page 84

Capacity utilization

797 Table 6 of the technical report contains data for capacity utilization, which shows that among
those companies surveyed this factor improved in 1999 and declined in 2000 to its 1998 level of 73
per cent. It aso shows that the technical team calculated an industry-wide figure based on the figures
supplied by CAFIM which showed that this factor improved in 1999 and remained steady in 2000. A
statement by CAFIM to this effect is noted in the body of the technical report.®° All of this shows
merely that data on capacity utilization was collected and tabulated. However, in terms of what the
competent authorities evaluated, in accordance with Article 4.2(a), the joint opinion does not mention
"capacity utilization" as such. It does refer to the methodology for calculation of production and
installed capacity but does not mention any statistic or result for installed capacity.

798  Argentina argued that the competent authorities considered both the fal in production and the
increase in capacity.>® However, it did not direct us to any place on the record that shows that they
conducted any evaluation of capacity utilization nor, for that matter, installed capacity. The only
indirect reference to capacity utilization which the Panel could see in the joint opinion is a statement
that the directors reached the conclusion that the industry showed a high degree of sensitivity (which
was a prelude to the determination of a threat of serious injury) based on the consideration of injury
factors in the joint opinion (which did not include capacity utilization), the technical report (which did
include capacity utilization) and the evidence contained in the file. A catch-all phrase of this kind
does not demonstrate an evaluation of afactor.

799 The mogt that the Pandl can say is that the CNCE directors who voted in favour of the
measure may have read the table of statistics which showed that capacity utilization either declined to
1998 levels or remained steady but there is nothing on the record that shows that they evaluated the
factor. It is not even clear which figure they might have referred to for 2000, or whether they might
have referred to both. Therefore, the Panel finds that the competent authorities did not, as a formal
matter, evaluate this factor as required by Article 4.2(a).

Productivity

7.100 Table 7e of the technical report contains statistics on "producto medio fisico del empleo.>*’
When asked to clarify, Argentina explained that this term was a measure of "own production divided
by the number of employeesin the preserved peaches production sector”.>*® The body of the technical
report does not discuss this term. However, unlike capacity utilization, the joint opinion mentions this
factor and notes fdls, i.e. a deterioration, which it relates to fals in sales and production. This
indicates some evauation, even if it represents the bare minimum. Without prejudice to the question
whether labour productivity was a sufficient measure of productivity in the preserved peaches
industry, the Panel finds that productivity was evaluated, as a forma matter, as required by
Article 4.2(a).

55 See the technical report, page 42 for the statement by CAFIM. See page 87 for a statement by the
European Commission which appearsin Part VI and therefore "does not in any way constitute the opinion of the
CNCE technical team" (page 73).

%56 See Argentina's first written submission, paragraphs 93 and 94, its rebuttal, paragraph 27 and its
response to question No. 48 of the Panel.

57 We provisionally translated this term as "labour productivity”. We asked Argentina to explain this
term and drew attention to the translation. It did not object to our translation.

%8 See Argentina's response to question No. 49 of the Panel. Chile was non-committal on the meaning
of thisterm: see Chile's response to question No. 51 of the Panel.
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Employment

7.101 Tables 7aand 8 of the technical report contain data on the level of employment and the tota
production wage hill. The body of the technical report refers to the level of employment in primary
production.>* The joint opinion, in the same sentence in which it notes falls in labour productivity,
mentions employment, noting falls in 2000 which it relates to falls in sales and production. The Panel
therefore finds that employment was evaluated, as a formal matter, as required by Article 4.2(a).

(i) Reasoned and adequate explanation

7.102 Turning to Chile's claim concerning the substantive aspects of the competent authorities
findings and conclusions of a threat of serious injury, the Panel must review whether the competent
authorities provided a reasoned and adequate explanation of how the facts supported their
determination that a threat of serious injury existed. The temporal focus of the competent authorities
evaluation of the data, and the aternative explanation that the rate and amount of the increase in
imports reflected a recovery to historical levels, are among the various methodologica issues which
Chile has raised.”®

7.103 Werecdll certain statements of the Appellate Body in US— Lamb concerning the appropriate
standard of review. We have aready quoted those statements concerning the value of the most recent
data in making a determination of the existence of a threat of serious injury, but also the danger of
evauating the most recent data in isolation and the need to evaluate the short-term trends in the light
of the longer term trends®' We also bear in mind another statement in that report concerning the
standard of review of a determination of athreat of seriousinjury:

"We wish to emphasize that, although panels are not entitled to conduct a de novo
review of the evidence, nor to substitute their own conclusions for those of the
competent authorities, this does not mean that panels must smply accept the
conclusions of the competent authorities. To the contrary, in our view, in examining
a claim under Article 4.2(a), a pandl can assess whether the competent authorities
explanation for its determination is reasoned and adequate only if the pand criticaly
examines that explanation, in depth, and in the light of the facts before the panel.
Panels must, therefore, review whether the competent authorities explanation fully
addresses the nature, and, especidly, the complexities, of the data, and responds to
other plausible interpretations of that data. A panel must find, in particular, that an
explanation is not reasoned, or is not adequate, if some alternative explanation of the
facts is plausible, and if the competent authorities explanation does not seem
adequate in the light of that aternative explanation. Thus, in making an 'objective
assessment' of aclaim under Article 4.2(a), panels must be open to the possibility that
the explanation given by the competent authoritiesis not reasoned or adequate."**

7.104 The Pand will consider the temporal focus of the competent authorities evaluation of the data
in making their determination of a threat of serious injury, and whether their explanation was
adequate in the light of any plausible aternative explanation of the facts.

7.105 The determination of a threat of serious injury in this case rests on two findings. one
regarding the capacity of imports to cause injury and the other regarding the "sengtivity” of the
domestic market. Argentina argues that the determination was based on the overal weighing of al of

%59 See the technical report, page 25.

%60 see Chile'sfirst written submission, paragraphs 4.35-4.58.

%61 See Appellate Body Report in US — Lamb, paragraphs 137 and 138, quoted in this Report at
paragraphs 7.62 and 7.64 above.

%62 See Appellate Body Report in US— Lamb, paragraph 106.



WT/DS238/R
Page 86

the factors having a bearing on the industry as set forth in the technical report and as illustrated in a
chart>*®* However, the joint opinion makesiit clear that the directors relied, with respect to imports, on
the last part of 2000 and, with respect to the situation of the domestic industry, mainly on the variation
from 1999 to 2000. The joint opinion makes no mention of the rest of the period of analysis which, in
the case of import data, was 1996-2000 and, in the case of the situation of the domestic industry, was
1997-2000.

7.106 Although the directors did not explain why they chose to rely on data from the very end of the
period of analysis, it is clear that in a case of a determination of athreat of serious injury, such as this,
the data relating to the most recent past provided them with an essential basis for a projection of
future conditions.*® However, once again we recal the balancing consideration that if the most
recent data is evaluated in isolation, the resulting picture of the domestic industry may be quite
misleading.>®

7.107 In the preserved peaches investigation, the data for the most recent period was quite different
from that for the rest of the period of analysis. Of the nine injury factors cited, in amost all cases the
figure for 2000 showed a modest deterioration compared to the improvement during the previous
years. The most significant decrease was in the production figure reported by the surveyed companies
which showed a 14 per cent decline in the last year of the analysis, but this came after increases of 20
per cent and 39 per cent in the previous years of the period of analysis®® The production figure
generated by the competent authorities showed a 12 per cent decline in the last year of the period of
analysis after a decrease of 4 per cent and an increase of 21 per cent. Most of the injury factors
considered in reaching the conclusion that the domestic industry displayed a high degree of sensitivity
showed that the condition of that industry in 2000 was better than in 1998, which itself was an
improvement on 1997. These factors appeared to be returning to their pre-1998 levels after an
unusualy favourable period.

7.108 The impact of the longer term trends in the data could have been decisive on the competent
authorities' conclusion that the industry displayed a high degree of sensitivity, which was an essentia
pat of the determination of a threat of serious injury, as formulated in the joint opinion. This
importance of the longer term trends is illustrated by the fact that the only directors who explained the
impact of the favourable longer term trends reached the conclusion that the preserved peaches
measure was not justified.

7.109 The joint opinion offers no explanation of the impact of the improvements throughout the

period of analysis on their determination of a threat of serious injury. It offers no explanation of the

choice of 1999, or late 2000, as a benchmark for evaluation of these factors. Instead, it assumes that
those years were an appropriate benchmark for its evauation of the situation of the domestic industry.

In view of these trends over the period of analyss, these explanations are essential to provide a
reasoned and adequate explanation of the conclusion that the domestic industry showed a high degree
of sengtivity, which was an essential step in the way the joint opinion made its determination of a
threat of seriousinjury.

7.110 There was no improvement in 2000 over 1998 in the volume and value of imports, selling
prices for the domestic industry and sales value data of the surveyed companies. However, the
increase in imports in 2000 over 1998 was less than the decrease in 1998 over 1996, so that the

%63 See Argentina's rebuttal, paragraph 104, referring to chartsin the technical report at pages 26, 27, 47
and 49.

%64 See Appellate Body Report in US— Lamb, paragraph 137, raised by Argentina in relation to the
determination of an increase in imports and quoted above.

6% See Appellate Body Report in US— Lamb, paragraph 138, quoted above.

%%¢ See Table 1 of the technical report. CAFIM indicated that production was identical in 1999 and
2000.
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volume of imports in absolute terms actualy declined over the entire period of analysis (1996-2000)
by a seventh in terms of volume and over a third in terms of value. The average prices of imports
showed modest increases to 1998 and then a steep decline to 2000 which was inversely proportional
to the volume of imports. These factors formed the basis of the finding that imports had the capacity
to threaten serious injury. The average selling prices for the domestic industry showed a dight
decline to 1998 and then followed the same trend of a steeper decline to 2000. Sales value data of the
surveyed companies showed an improvement to 1998 or 1999 and then a steep decline to 2000.

7.111 The directors viewed the most recent data for the volume and price of imports, in fact, the
period "toward the end of 2000" at the very end of the period of anadysis. They did not relate it to
data for the rest of the period of analysis but isolated it. The joint opinion offers no explanation of the
impact of the decrease in imports over the entire period of analyss. We have already dedt with
Argentinas arguments that they did not isolate the recent import data from the rest of the period of
analysis at paragraphs 7.66 to 7.68. We do not accept them in relation to the threat of serious injury
determination for the same reasons.

7.112 An dternative plausible explanation of the variations in import prices and volumes, and the
average selling prices for the domestic industry, was open on the facts. This was that the volume of
imports represented a return to pre-1998 levels, after the effects of an unusua climatic factor. The
increase in imports at the end of the period of analysis continued a trend which began in 1998 but,
when viewed in the light of al the data analysed from 1996, was open to this aternative explanation.
The deceleration in the increase in imports in the last year of the period of analysis aso supported this
aternative explanation. Even if the import data for 1996 was excluded, the directors acknowledged
that the low volume of imports in 1997 was due to a bad harvest in Greece. The data showed that the
relative quantity of imports from Greece in 1997 represented amost zero and that it had recovered
more or lessin line with the total increase in imports since then.

7.113 The Panel sees nothing in the joint opinion that addresses this alternative plausible
explanation. During the investigation, it was suggested that the increase in imports was merely a
recovery.®®’ The technical team observed that imports "recovered” in 1999 and 2000, and described
the increase in supply of peaches in Greece in 1999 and the increase in exports from Greece in 1998
and 1999 as a "recovery”.>*® They also described a "recovery" in production in Chile in 1999 followed
by a decline. The directors who voted in favour of the preserved peaches measure did not addressiit.

7.114 Viewed as a recovery dafter the bad Greek harvest, the behaviour of imports and domestic
prices was consistent with the pattern of the other injury factors which appeared to be returning to
their pre-1998 levels after an unusualy favourable period. The plausibility of this aternative
explanation is illustrated by the fact it was accepted by the other CNCE directors®® We cite their
opinion only to show that the explanation was plausible, not that it was correct.

7.115 Argentina argued before the Panel that the increase was not a recovery, but it has not directed
our attention to any passage in the competent authorities report that addressed such an explanation
and gave a reason for rejecting it.>”° Argentina drew attention to the fact that the growth rate in
imports from 1998 onwards "grew a a faster rate than in 1996" but it has not shown where this
contrast was drawn by the competent authorities nor explained how that would exclude the possibility
that the later increase was nonetheless a recovery.®”* Argentina argued that the volume of stocks in

%67 See the submission of the Chilean representation to the investigation, reflected in the technical
report, pa%e 84.

°%8 See the technical report, pages 32, 58, 59 and 71.

%69 See the separate opinions of Dra Diana Tussie and Lic. Elias A. Baracat, in the Annex to
Record No. 781, Sections V.B and V.C, respectively.

570 5ee Argentina's first written submission, paragraph 115.

571 see Argentina's second oral statement, paragraph 49.
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Greece, and the ease with which they could have been poured onto the Argentine market, were
essential variables in the evaluation of the threat of serious injury.>? However, an explanation was
required as to why these levels of stocks were not part of a recovery, and none was given. Argentina
argued that it was the overal weighing of all of the factors having a bearing on the industry that
ultimately supported the determination of threat of serious and imminent injury®”® but it has not
directed our attention to any passage in the competent authorities' report that addressed the possibility
that the injury factors analysed in relation to the stuation of the domestic industry were simply
returning to their pre-1998 levels.

7.116 The directors who voted in favour of the preserved peaches measure viewed the data for the
most recent period in isolation and did not acknowledge the aternative plausible explanation. The
considerable increase in imports in 2000 and deterioration in certain injury factors — viewed in
isolation — led them to a potentially very different conclusion from an evaluation in the light of all
data before the competent authorities. They explained their finding on the basis of the most recent
period and did not offer any explanation of that data in light of the longer term data which was before
them. They did not seek to deal with the dternative plausible explanation, even though it was
disclosed in the technical report.

7.117 The Pand is not substituting its own opinion for that of the competent authorities. In fact, the
Panel has not formed its own opinion on either the situation of the domestic industry or the capacity
of imports to cause serious injury in 2001. Rather, the Panel finds that for the reasons given above,
the explanation of the determination of a threat of serious injury was not reasoned or adequate as
required by Article 4.2(a).

(i)  Clearly imminent

7.118 Chile dso argues that the purported determination of threat of serious injury did not satisfy
the definition of a "threat of serious injury” in Article 4.1(b).>"* That definition reads as follows:

"threat of serious injury' shall be understood to mean serious injury that is clearly
imminent, in accordance with the provisions of paragraph 2. A determination of the
existence of a threat of serious injury shal be based on facts and not merely on
allegation, conjecture or remote possibility."

7.119 Thisdefinition refersto "serious injury” which is defined in Article 4.1(a) as follows:

"'serious injury' shall be understood to mean a significant overal impairment in the
position of a domestic industry.”

7.120 Chile clams that the finding of a threat of serious injury did not demonstrate that the threat
was "clearly imminent”. That phrase has been interpreted by the Appellate Body as follows:

"(...) The word 'imminent' relates to the moment in time when the 'threat’ is likely to
materialize. The use of this word implies that the anticipated "serious injury” must be
on the very verge of occurring. Moreover, we see the word 'clearly’, which qualifiesthe
word ‘imminent’, as an indication that there must be a high degree of likelihood that the
anticipated serious injury will materiaize in the very near future. We aso note that
Article 4.1(b) provides that any determination of a threat of serious injury 'shdl be
based on facts and not merely on dlegation, conjecture or remote possibility.
(emphasisadded) To us, theword ‘clearly’ relates also to the factual demonstration of

5’2 gee Argentina's first written submission, paragraph 82.
573 See Argentina's first written submission, paragraph 107.
574 See Chile's first written submission, paragraph 4.32 and its rebuttal, paragraph 35(d).
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the existence of the ‘threat’. Thus, the phrase 'clearly imminent' indicates that, as a
matter of fact, it must be manifest that the domestic industry is on the brink of suffering
seriousinjury.”"

7.121 Inthe present case, the directors conclusion was that that the industry showed a "high degree
of sengitivity" in circumstances which did not constitute serious injury. Sensitivity of any degree does
not show that serious injury is about to occur — it depends on the likelihood and imminence of the
threat. In this case, the threat was described as the "capacity" of imports to cause serious injury. >’

7.122 The "capacity" of imports is a reference to the possibility of causing serious injury, not a
threat. The directors purported to identify the threat in the following paragraph of their conclusion,
but they did not indicate any degree of likelihood that serious injury would occur, let done a high
degree of likelihood. There was a statement that the increase in imports in the most recent period was
"sharp" but the conclusion was not drawn that this indicated that the imports that would cause serious
injury were about to occur. There was just an acknowledgement of the possibility. There was no
attempt to make a projection of what was about to occur, nor a fact-based assessment of the likelihood
of the imports increasing. In the light of the flawed temporal focus of the analysis of the data, the use
of the most recent data did not necessarily indicate the future state of imports. In the light of the
dternative explanation that the imports were recovering to their historical levels, the most recent
increase did not necessarily indicate that they would continue to increase either at al or at the same
rate.

7.123 Argentina reminded us of another statement by the Appellate Body in US — Line Pipe that
"serious injury does not generally occur suddenly”.>”” However, this does not affect the definition of
threat of serious injury in Article 4.1(b) which requires that the serious injury be "clearly imminent".
Indeed, this requirement was recalled by the Appellate Body in the passage from which Argentina
quoted.

7.124 Consequently, we find that this determination does not purport to find that there is a high
degree of likelihood that the threat would materiaize in the very near future. Therefore, we find that
the determination does not contain a finding that serious injury is clearly imminent as required by
Article 4.1(b).

(iv) Remote possibility

7.125 Chile argues that the determination of threat of serious injury was not based on facts but
merely on "conjecture or remote posshbility”, which is inconsstent with the definition in
Artidle 4.1(b).°”® The relevant conclusion (in the section headed "Causdlity") in the joint opinion is
reproduced at paragraph 7.88 above.

7.126 Chile describes this assertion as a "prediction” based not on supporting analysis or empirical
evidence but rather on an assumption based, in turn, on alack of indicators®”® Argentina asserts that
it was the overal weighing of al of the factors having a bearing on the industry as set forth in the
technicj;gl0 report that ultimately supported the determination of threat of serious and imminent
injury.

575 See Appellate Body Report in US— Lamb, paragraph 125.

576 See Annex to Record No. 781, Section V.4 headed "Causality".

57" See Argentina's First Oral Statement, paragraph 53, citing the Appellate Body Report in US—Line
Pipe, paragraph 168.

578 See Chile's first written submission, paragraphs 4.32 and 4.69 and its rebuttal, paragraph 35(d).

°7 see Chile'sfirst written submission, paragraph 4.68; its rebuttal, paragraph 35(d).

%80 5ee Argentina's first written submission, paragraph 107.
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7.127 In their conclusion, the directors acknowledge that in 2000 the domestic industry was not
suffering serious injury. In the second paragraph, they admit the possibility that, in the future, world
production and exports might equa or be even greater than in 2000. For this reason, they purported to
determine the existence of athreat of serious injury.

7.128 Article 4.1(b) requires a determination of threat of serious injury to be based on facts. The
directors based their determination on the possibility that the volume and prices of future world
production and exports would be at the same or higher levels than in 2000. They state that it is based
on "the lack of any indicators’ that this would not occur.

7.129 Article 4.1(b) prohibits a determination of threat of serious injury based on remote possibility.
The directors partly based their determination on a possibility that volumes and prices would be at the
same levels as in 2000, which they acknowledged did not present a threat of serious injury. On its
own terms, this is not a determination of a threat of serious injury. The directors do not mention any
change that they expected in the coming year which would alter the effect of production and exports,
so that they must have thought that, at the same levels, they would not present a threat of serious
injury. They could not determine a threat of serious injury on the basis of that possihility, even if it
did materialize. We note that this was only part of the basis of their determination.

7.130 The directors partly based their determination on the possibility that the volume and prices of
future world production and exports would be worse for the domestic industry than in 2000. They
recognized that this possibility might not occur a all, since they entertained the possibility that
volume and prices might be at the same levels as in 2000, which they had aready determined did not
present athreat of seriousinjury.

7.131 In order to succeed on this clam, Chile needs to show that the possibility on which the
directors based their claim was "remote” or that it was not based on facts at al. The record shows that
it was based on a possibility of the injury caused by future imports, but there is insufficient evidence
to conclude that that possibility was remote. The evidence shows that the determination of the threat
was at least partly based on the existing quantities and prices of imports, and the evaluation of the
injury factors — even if this was inconsistent with Article 4.2(a). There was no rea projection from
that evidence — which could, for example, have been based on the trends in the data — but that does
not indicate a finding not based on facts. For these reasons, we do not find that the determination of
threat of serious injury was based not on facts but merely on "remote possibility”.

7.132 In view of the above findings, we do not need to consider Chile's claims regarding other
aleged deficiencies in the methodology used by the competent authorities in their evaluation of
various injury factors, nor its clam regarding the domestic industry's "expansive readjustment” as
another factor required to be evaluated under Article 4.2(a).

7.133 In view of our findings at paragraphs 7.99, 7.117 and 7.124, the Pand finds that Argentina
acted inconsstently with Article X1X:1(a) of GATT 1994 and Articles 2.1, 4.1(b) and 4.2(a) of the
Agreement on Safeguards because the competent authorities, in making their determination of the
existence of athreat of seriousinjury:

@ did not evaluate, as aforma matter, al of the relevant factors having a bearing on the
Stuation of the domestic industry, in particular, capacity utilization;

(b) did not provide a reasoned and adequate explanation of how the facts supported their
determination; and

(c) did not find that serious injury was clearly imminent.
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7.134 The Pand does not find that the competent authorities determination of threat of serious
injury was based not on facts but on remote possibility.

4, Causal link

7.135 Chile claims that Argentina acted inconsistently with Articles 2.1, 3.1 and 4.2(b) of the
Agreement on Safeguards in making its determination of a causal link between the increased imports
and the threat of serious injury. Given that the Panel has found that the competent authorities did not
demondtrate the existence of an increase in imports nor a threat of serious injury, there is no need for
the Panel to make an assessment of the determination of the existence of a causal link. In view of
those findings, it would be impossible for us to continue and find that the competent authorities
demonstrated a causal link between increased imports that did not occur and a threat of serious injury
that did not exist.® However, the Panel can expeditiously produce a record of the competent
authorities evaluation of the causal link, which is consistent with its role as the sole trier of fact in
this proceeding under the DSU. That record is set out below.

7.136 The section headed "Causality” in the joint opinion, in its entirety, reads as follows.

"Paragraph 4.2(b) of the WTO Agreement on Safeguards stipulates that the serious
injury determination for the purposes of applying a safeguard measure shall not be
made "unless [the] investigation demonstrates, on the basis of objective evidence, the
existence of the causal link between increased imports of the product concerned and
serious injury or threat thereof”. It also states that the injury caused by factors other
than increased imports shall not be attributed to increased imports.

As concluded in the relevant section, there are signs of injury in the domestic industry
which, while it does not yet qualify as serious injury within the meaning of Article
4.1(a) of the Agreement on Safeguards, show a high degree of sensitivity to the
change taking place in the market as a result of imports. The behaviour of imports
observed towards the end of 2000 shows that they have the capacity, in terms of price
and volume, to cause seriousinjury.

The lack of any indicators in the international market showing that the volume and
prices of world production and exports, both in the current year and in future years,
would not equal or even exceed the levels for the year 2000, leads to the conclusion
of threat of serious injury within the meaning of Article 4.1(b).

The import situation and the degree of variation and sensitivity of the indicators listed
and described in Section V.2 prove the existence of a causa link between the
investigated imports and the threat of serious injury.">®

7.137 The joint opinion does not contain any other references to the causa link condition. The
body of the technical report contains no discussion of the causal link, except statements in Part VI
which are statements of interested parties during the safeguard investigation. One is a statement by
the applicant, CAFIM, that:

"... if imports, irrespective of their origin, continue in the conditions which prevailed
prior to the application of the safeguard clause with provisiona duties, in particular in
relation to the prices of imports from the northern hemisphere, they will cause injury
which will prove impossible to remedy and lead to the virtual destruction of domestic

%8l This was the approach favoured by the Appellate Body in Argentina — Footwear (EC),
paragraph 145.
%82 5ee Annex to Record No. 781, Section V.A.4 headed "Causality".
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production of peaches for processing, as well as of the processing industry itsdlf. It is
for this reason that we are requesting the application of definitive safeguard measures
... since we fedl that the grounds established in the Agreement on Safeguards have al
been fully satisfied."*®

7.138 Two domestic producers also made statements which could be interpreted as listing a variety
of factors causing injury.’® The other relevant statements in Part VI of the technica report were
made by the European Commission. It said that:

"... with regard to the causal link between increased imports and the threat of serious
injury, Argentina has not provided any evidence of alink between the possible injury
and the said imports'; and

"... the key sectora indicators, such as the level of domestic producer profits,
increase in production levels, use of installed capacity, exports, average labour
productivity indicators and actual and planned investment volumes, discount any
form of actud injury or threat of future injury caused by the entry into the country of
imported products,">®

7.139 Neither party has directed the Panel's attention to any additional passages in the competent
authorities report which could show how they made their determination of a causal link.

5. Judicial economy

7.140 Article 11 of the DSU provides that the Pandl's function is to assist the DSB in discharging its
responsibilities under the DSU and the covered agreements. It does not require us to examine al the
legal claims made by Chile. Our findings should assist the DSB in making the recommendations or in
giving the rulings provided for in the covered agreements. We are mindful of the approach of the
Appellate Body in US— Wool Shirts and Blouses that we need only address those claims which we
consider necessary for the resolution of the matter between the parties®®® At the same time, we are
mindful of the balancing consideration expressed by the same body in Australia— Salmon that a panel
has to address those claims on which a finding is necessary in order to enable the DSB to make
sufficiently precise recommendations and rulings so as to allow for prompt compliance by a Member
with those recommendations and rulings in order to ensure effective resolution of disputes to the
benefit of all Members.>®

7.141 Inview of our findings at paragraphs 7.35, 7.82 and 7.133 that Argentina acted inconsistently
with Article X1X:1(a) of GATT 1994 and Articles 2.1, 4.1(b) and 4.2(Q) of the Agreement on
Safeguards, we can conclude that the preserved peaches measure lacks alegal basis under the relevant
covered agreements. Further findings on Chile's other claims cannot ater that conclusion and would
not further assist the DSB in making sufficiently precise recommendations to allow for prompt
compliance by Argentina with those recommendations. Accordingly, the Panel chooses to exercise
judicial economy and declines to rule on the claims made under Articles 2.1 and 4.2(b) of the
Agreement on Safeguards regarding the causa link, and under Articles 3, 5.1 and 12.2 of the
Agreement on Safeguards, regarding the published report, the permissible extent of application of the
measure, and notification, respectively.

%83 See the technical report, Part V1.1, page 91.

%84 See the technical report, pages 77 and 78.

%85 See the technical report, pages 88 and 93.

%86 See Appellate Body Report in US—Wool Shirts and Blouses, page 19; DSR 19971, at p. 340.
%87 See Appellate Body Report in Australia — Salmon, paragraph 223.
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7.142 Chile requests the Panel to rule on al of the claims presented "in order to ensure that
Argentina does not continue to violate these agreements as it has done".>®® Chile did not offer any
explanation as to why ruling on all clams would achieve this objective. Furthermore, we must
presume that al Members will comply with their obligations under the covered agreements in good
faith, and we have seen no evidence that Argentina will continue to violate the agreements at issue in
this dispute. The Pandl therefore declines to agree to Chil€e's request.

VIIl. CONCLUS ONSAND RECOMMENDATION

8.1 In the light of our findings, we conclude that the Argentine preserved peaches measure was
imposed inconsistently with certain provisions of the Agreement on Safeguards and GATT 1994. In
particular:

@ Argentina acted inconsistently with its obligations under Article XI1X:1(a) of GATT
1994 by failing to demonstrate the existence of unforeseen developments as required;

(b) Argentina acted inconsistently with its obligations under Article XI1X:1(a) of GATT
1994 and Articles 2.1 and 4.2(a) of the Agreement on Safeguards by failing to make a
determination of an increase in imports, in absolute or relative terms, as required;

(c) Argentina acted inconsistently with its obligations under Article X1X:1(a) of GATT
1994 and Articles 2.1, 4.1(b) and 4.2(a) of the Agreement on Safeguards because the
competent authorities, in their determination of the existence of a threat of serious
injury:

(@) did not evauate al of the relevant factors having a bearing on the situation of
the domestic industry;

(D) did not provide a reasoned and adequate explanation of how the facts
supported their determination; and

(i) did not find that serious injury was clearly imminent.

8.2 The Pand does not find that Argentina acted inconsistently with its obligations under
Articles 2.1 and 4.1(b) of the Agreement on Safeguards by basing a finding of the existence of athreat
of seriousinjury on an allegation, conjecture or remote possihility.

8.3 In light of these conclusions, we decline to rule on Chil€'s claims that:

@ Argentina acted inconsistently with its obligations under Article XI1X:1(a) of GATT
1994 because the facts before the competent authorities showed that the alleged
unforeseen developments were not unforeseen;

(b) Argentina acted inconsistently with its obligations under Article 3 of the Agreement
on Safeguards by failing to include in its published report adequate and sufficient
findings on all pertinent issues of fact and law;

(c) Argentina acted inconsistently with Articles 2.1 and 4.2(b) of the Agreement on
Safeguards in its analysis of a possible causal link between the aleged increased
imports and the alleged threat of seriousinjury;

%88 See Chile's first written submission, final paragraph and its rebuttal, paragraph 72.
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(d) the level and formulation of the definitive preserved peaches measure are incons stent
with Article 5.1 of the Agreement on Safeguards because they exceed the extent
necessary to prevent or remedy the alleged threat of serious injury and to facilitate
adjustment; and

(e Argentina acted inconsistently with Article 12.2 of the Agreement on Safeguards
because its notification to the Committee on Safeguards of its finding of aleged
threat of serious injury as a result of aleged increased imports failed to include
evidence substantiating that finding.

8.4 Under Article 3.8 of the DSU, in cases where there is infringement by a Member of its
obligations assumed under a covered agreement, such action is considered prima facie to condtitute a
case of nullification or impairment of benefits under that agreement. We have seen no evidence in
these proceedings that would rebut Chile's prima facie case against Argentina.  Accordingly, we
conclude that to the extent that Argentina has acted inconsistently with the provisons of the
Agreement on Safeguards and GATT 1994, as described in paragraph 8.1, it has nullified or impaired
the benefits accruing to Chile under those two agreements.

85 We therefore recommend that the Dispute Settlement Body request Argentina to bring its
preserved peaches measure into conformity with its obligations under the Agreement on Safeguards
and GATT 1994,
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I1X. ANNEX
A. ABBREVIATIONS USED FOR DISPUTE SETTLEMENT CASES REFERRED TO IN THE REPORT
SHORT TITLE FuLL TITLE

Argentina — Footwear (EC)

Panel Report, Argentina — Safeguard Measures on Imports of Footwear,
WT/DS121/R, adopted 12 January 2000, as modified by the Appellate Body
Report, WT/DS121/AB/R, DSR 2000:11, 575.

Argentina — Footwear (EC)

Appellate Body Report, Argentina — Safeguard Measures on Imports of
Footwear, WT/DS121/AB/R, adopted 12 January 2000, DSR 2000:1, 515.

Australia— Salmon

Appellate Body Report, Australia — Measures Affecting Importation of Salmon,
WT/DS18/AB/R, adopted 6 November 1998, DSR 1998:V 111, 3327.

Chile—Price Band System

Panel Report, Chile — Price Band System and Safeguard Measures Relating to
Certain  Agricultural  Products, WT/DS207/R, 3May 2002, adopted
23 October 2002, as modified by the Appellate Body Report, WT/DS207AB/R.

India— Patents (US)

Appellate Body Report, India — Patent Protection for Pharmaceutical and
Agricultural Chemical Products, WT/DS50/AB/R, adopted 16 January 1998,
DSR 19981, 9.

Korea—Dairy

Panel Report, Korea — Definitive Safeguard Measure on Imports of Certain Dairy
Products, WT/DS98/R and Corr.1, adopted 12 January 2000, as modified by the
Appellate Body Report, WT/DS98/AB/R, DSR 2000:1, 49.

Korea—Dairy

Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of
Certain  Dairy Products, WT/DS98/AB/R, adopted 12 January 2000,
DSR 2000:1, 3.

US - Cotton Yarn

Appellate Body Report, United States — Transitional Safeguard Measure on
Combed Cotton Yarn from Pakistan, WT/DS192/AB/R, adopted
5 November 2001.

US—Fur Felt Hats

Report on the Withdrawal by the United States of a Tariff Concession under
Article XIX of the General Agreement on Tariffs and Trade, GATT/CP/106,
adopted 22 October 1951.

US — Hot-Rolled Steel

Panel Report, United States — Anti-Dumping Measures on Certain Hot-Rolled
Seel Products from Japan, WT/DS184/R, adopted 23 August 2001 as modified
by the Appellate Body Report, WT/DS184/AB/R.

US-Lamb

Panel Report, United States — Safeguard Measures on Imports of Fresh, Chilled
or Frozen Lamb Meat from New Zealand and Australia, WT/DS177/R,
WT/DS178/R, adopted 16 May 2001, as modified by the Appellate Body Report,
WT/DS177/AB/R, WT/DS178/ABIR.

US—Lamb

Appellate Body Report, United States — Safeguard Measures on Imports of Fresh,
Chilled or Frozen Lamb Meat from New Zealand and Australia,
WT/DS177/AB/R, WT/DS178/AB/R, adopted 16 May 2001.

US-LinePipe

Panel Report, United States — Definitive Safeguard Measures on Imports of
Circular Welded Carbon Quality Line Pipe from Korea, WT/DS202/R, adopted
8March 2002, as modified by the Appellate Body Report, WT/DS202/AB/R.
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SHORT TITLE

FULL TITLE

US-LinePipe

Appellate Body Report, United States — Definitive Safeguard Measures on
Imports of Circular Welded Carbon Quality Line Pipe from Korea,
WT/DS202/AB/R, adopted 8 March 2002.

US—Wheat Gluten

Panel Report, United States — Definitive Safeguard Measures on |mports of Wheat
Gluten from the European Communities, WT/DS166/R, adopted 19 January 2001,
as modified by the Appellate Body Report, WT/DS166/AB/R.

US—Wheat Gluten

Appellate Body Report, United States — Definitive Safeguard Measures on
Imports of Wheat Gluten from the European Communities, WT/DS166/AB/R,
adopted 19 January 2001.

US—-Wool Shirtsand
Blouses

Appellate Body Report, United States — Measure Affecting Imports of Woven
Wool Shirts and Blouses from India, WT/DS33/AB/R and Corr.1, adopted
23May 1997, DSR 1997:1, 323.




