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A. UPLAND COTTON
1. Please confirm that all information and data that you have provided to the Panel

relatingto " cotton” in fact relatesto upland cotton only. BRA, USA
Brazil's answer:

1 Brazil can confirm that, except as explicitly stated otherwise, all the data and references made
by Brazil to “cotton” relate and will relate to “upland cotton” only.

B. PRELIMINARY ISSUES

Note to parties. As indicated in the cover note, the Panel has expressed its views in respect of the
three United Sates requests for preliminary rulings. The Pane's questions reflected in this
compilation relating to the requested preliminary rulings on which the Panel has expressed its views
are those that were posed in the course of the first session of the first Panel meeting. Thisisto give
an opportunity for the parties to transpose into writing their oral responses.

1. Product scope of Panel's terms of reference relating to Brazil's export credit guarantee
claims
2. Is Brazil's claim in relation to export credit guarantees against the measures said to

congtitute the GSM -102, GSM -103 and SCGP programmes in their entire application, or
against the measures said to constitute the GSM -102, GSM -103 and SCGP programmesin their
application to upland cotton, or both? BRA

Brazil's answer:

2. Brazil confirms that its clams aganst GSM 102, GSM 103 and SCGP concern the
programmes in their entirety and are not limited to their application to upland cotton.

3. If the request for consultations in this dispute omitted certain products in relation to
export credit guarantees, on what basis is it argued that it failed to identify the measures at
issuein accordance with Article 4.4 of the DSU? USA

4, Isit argued that the export credit guarantee programmes concer ning upland cotton are
each a separate or independent measure, in that they operate independently? USA

5. Isthere a specification in any legidation or regulation (or any other official gover nment
document) which limit or restrict the export credit guarantee programmes at issue exclusively
to upland cotton? USA

6. For the purposes of the Panel's examination of Brazil's claims relating to GSM -102,
GSM-103 and SCGP under the Agreement on Agriculture and the SCM Agreement, is accurate
data and information available with respect to these export credit guarantee programmes
concer ning upland cotton alone (e.g. with respect to " long-term operating costsand losses' )? In
this respect, the Pandl also directs the parties attention to the specific questions kelow relating
totheprogrammes. USA

7. Are commitmentswith respect to export subsidies under the Agreement on Agriculture
commodity-specific? How, if at all, isthisrelevant? BRA, USA
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Brazil's answer:

3. Under Articles 3.3 and 8 of the Agreement on Agriculture, a Member can only grant export
subsidies for agricultura products if that Member has an export subsidy reduction commitment for the
agricultural product in question. The commodity specific aspect becomes relevant in Step 2 and ETI
export subsidies because the United States scheduled no reduction commitments for upland cotton. In
the case of the export credit guarantee programs challenged by Brazil, the commaodity specific aspect
becomes relevant only after the Panel has found that export credit guarantees are export subsidies
within the meaning of the Agreement on Agriculture. At that stage, the Panel needs to examine
whether () for the group of unscheduled commodities, which includes upland cotton, and (b) for each
of scheduled commodities, there is a threat of circumvention of the US export subsidy reduction
commitments. Brazil has set forth its arguments that GSM 102, GSM 103 and SCGP violate
Article 10.1 of the Agreement on Agriculture for both scheduled and unscheduled commodities n
paragraphs 295-305 of its First Submission.

4, The commodity-specific nature of export subsidy reduction commitments is, however,
irrdlevant for determining whether GSM 102, GSM 103 and SCGP in their application to al eligible
products are within the Panel’ s terms of reference.

8. Doesthe United States confirm that the questionsreferred to by Brazil in paragraph 92
of Brazil'soral statement were posed to the United Statesin the consultations? USA

9. How doesthe United Statesrespond to paragraph 94 of Brazil'soral statement? USA

10. What actual pregudice, if any, hasthe United States suffered as a result of the alleged
omission of products other than upland cotton from the request for consultations? USA

11. Does the United States agree that Brazil'srequest for establishment of the Panel can be
understood to indicate that Brazil's export credit guarantee claimsrelatesto products other than
upland cotton? How, if at all, isthisrelevant? USA

12. Please address issues and submit evidence regarding the three export credit guarantee
programmes concer ned relating to upland cotton and other igible agricultural commoditiesin
your answersto questions and rebuttal submissions. BRA, USA

Brazil's answer:

5. Brazil has presented its arguments and evidence concerning the three export credit guarantee
programmes always with respect to all digible agricultural commodities™ and will continue to do so in
its answers to these questions and in future submissions to the Panel.

13. Please include any argumentation and evidence to support your statement during the
Panel meeting that the inclusion of such other dligible agricultural commaodities would create
additional "work" for the Panel with respect to each of these commodities under Article 13 of
the Agreement on Agriculture. USA

! See paragraphs 252-314 of the First Submission of Brazil and paragraphs 116-133 of the Oral
Statement of Brazil.
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2. Expired measures

14. Please submit evidence regarding the programmes under the 1996 FAIR Act, in
particular, production flexibility contract payments and market loss assistance payments, to the
extent that they would be relevant to the Pand's determination under Article 13 of the
Agreement on Agriculturein your answersto questions and rebuttal submission. USA

15. Do the parties agree that it is beyond a Panel's power to recommend a remedy for an
expired measure? Could the Panel could berequired to examine " expired measures' in order
to conduct its assessment of the matter before it? How, if at all, is Article 7.8 of the SCM
Agreement relevant to these matters? BRA, USA

Brazil's answer:

6. The Pand must examine any continuing effects of subsidies provided by expired measures,
and it can recommend a remedy for any such continuing effects. Brazil has set forth its arguments in
that respect in paragraphs 47 of its Closing Statement at the First Substantive Meeting of the Panel
with the Parties, as well as in paragraphs 141-144 of its Ora Statement at the same meeting.
Subsidies provided under expired subsidy measures can be the source of present adverse effects.
Preventing a panel from examining expired measures in its assessment of the matter before it would
render the adverse effects provisions of the SCM Agreement a nullity, as a Member would be freed
from any responsibility for the effects of its subsidies by, for example, smply letting the legidation
expire and renewing it every year (or in even shorter periods). The Pand is, thus, required to analyze
the effects of subsidies provided by production flexibility contract (“PFC”) payments and market loss
assistance payments in its assessment of Brazil's adverse effects clams. Disregarding those payments
would not enable the Panel to conduct “an objective assessment of the matter before it”, as it would
disregard a source of present adverse effects?

7. Article 7.8 of the SCM Agreement offers the Panel the possibility to recommend a remedy for
the adverse effects from subsidies provided by expired measures. Under Article 7.8, a Pand can

recommend that a Member withdraw the adverse effects of the expired measures. By virtue of DSU
Appendix 2, Article 7.8, not DSU Article 19, provides the basis for remedies involving claims under
Articles 5 and 6 of the SCM Agreement. In making recommendations under such claims, the Panel is
not limited to a recommendation that a Member bring its measures into conformity with a covered

agreement. Rather, a Pandl finding adverse effects caused by a Member’s actionable subsidies must
recommend that the Member withdraw the subsidy or remove the adverse effects.

8. In sum, the Pandl is required to objectively assess the present effects of PFC and market loss
assistance payments on US production, US exports and prices of upland cotton. If it finds that these
subsidies cause adverse effects within the meaning of Articles 5 and 6 of the SCM Agreement — as
Brazil believes the Panel will find based on the arguments and evidence to be presented by Brazil on
9 September 2003 — the Panel should recommend that the United States remove the adverse effects
pursuant to ASCM Article 7.8.

3. Agricultural Assistance Act of 2003

16. What, if any, prejudice in terms of the presentation of its case does the United States
allege, should the Panel proceed to consider the measur es constituting the cottonseed payments
under the Agricultural Assistance Act of 2003? USA

% The analysisin this paragraph is relevant to the first paragraph of Brazil’s Answer to Panel
Question 19.
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17. €)] What is the relationship of the Agricultural Assistance Act of 2003 to other
legidation in the request for establishment of the Panel? BRA, USA

(b) Do thelegal instruments follow directly one after another, or aretheretemporal
gaps? Arepaymentsauthorized under a broad legidative authority or arethey specific
to each legal instrument? BRA, USA

(c) Please provide any implementing regulations. Do these implementing
regulations resemble those relating to previous programmes or payments? Are
payments made retrospectively? How if at all isthisrelevant? BRA, USA

Brazil's answer:

9. Cottonseed payments for MY 2002, as with the previous cottonseed payments in MY 1999
and 2000, were authorized by annual appropriations acts involving a variety of other legidative
provisions that do not relate to cottonseed payments.®> Public Law 106-113, inter alia, appropriated
funds otherwise unused for assistance to producers or first-handlers of the MY 1999 crop of
cottonseed.”  The United States indicated in consultations that $79 million had in fact been used for
that purpose. Public Law 106-224, inter alia, appropriates $100 million for assistance to producers
and first-handlers of the MY 2000 crop of cottonseed.> Public Law 107-25, inter alia, added an
appropriation d $84.7 million for assistance to producers and first-handlers of the same MY 2000
crop of cottonseed.® No cottonseed payments were authorized for MY 2001. The Agricultural
Assistance Act of 2003, inter aia, appropriated cottonseed payments for the 2002 crop in the amount
of $50 million.’

10. None of these statutory provisions contains any guidance on how USDA was to implement
the cottonseed payments. Eligibility, administration, application and payment rates and details are all
provided for in regulations. Brazil has provided in Exhibit Bra-32 the regulations applicable to the
MY 2000 crop of cottonseed. Regulations governing payments for the MY 2002 crop of cottonseed
wereissued on 25 April 2003 and are set forth in Exhibit Bra-139. Comparing these regulations with
the regulations that implement 2002 cottonseed payments’ demonstrates that both regulations are
amost identical. In fact, the preamble to the 2002-crop regulations provides that “[p]revious 1999-
crop and 2000-crop cottonseed programs were codified in 7 CFR part 1427. This rule follows the
mode set by those preceding programs.”® Additionally the preamble to the regulations states:

Presumably, Congress expected the old programme to serve as the model for the new
programme provided for in the new legisiation as no dissatisfaction was expressed.’

11. This evidence demondtrates that the Cottonseed Payment Programme in MY 2002 was a
continuation of the Cottonseed Payment Programme with respect to MY 1999 and 2000. The
Agricultural Assistance Act of 2003 appropriated new funds for the MY 2002 crop to the existing
programme (after no such appropriations took place for MY 2001). The 2002 cottonseed payments
provided for in the Agricultural Assistance Act of 2003 are “future measures implementing” ** the

3 Exhibit Bra-135 (Agricultural Assistance Act of 2003, in P.L. 108-7), Exhibit Bra-136 (P.L. 106-
113), Exhibit Bra-137 (P.L. 106-224) and P.L. Exhibit Bra-138 (107-25).

“ Exhibit Bra-136 (Section 104 of P.L. 106-113).

® Exhibit Bra-137 (Section 204(e) of P.L. 106-224).

® Exhibit Bra-138 (Section 6 of P.L. 107-25).

" Exhibit Bra-135 (Section 206 of P.L. 108-7).

8 Exhibit Bra-139 (68 Federal Register 20331).

9 Exhibit Bra-139 (68 Federal Register 20331, p. 20331).

10 Exhibit Bra-139 (68 Federal Register 20331, p. 20332).

M Brazil’s Request For the Establishment of a Panel, WT/DS267/7, p. 2. See Appellate Body Report,
Chile—Agricultural Products (Price Band), WT/DS207/AB/R, paras. 135-136 and 144.
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existing (but unfunded) Cottonseed Payment Program, which formed part of the request for
consultations and which has been consulted upon. The MY 2002 cottonseed payments are therefore
within the terms of reference of this Panel and Brazil is entitled to challenge the adverse effects
caused by these payments.

12, Finaly, the Agricultural Assistance Act of 2003 appropriated $50 million in cottonseed
payments expresdy for the MY 2002 crop. Payments will be made after the United States has
received all applications and has calculated the payment rate!” Since, payments are made after the
2002 crop has been harvested, payments can be considered to be made retrospectively. Yet,
irrespectively of when the payments are made and irrespective of the Panel’s decision whether they
form part of the Panel’s terms of reference, they are made in respect of MY 2002" and, therefore,
these payments should be included in the calculation of the MY 2002 support to upland cotton for
purposes of the test under Article 13(b)(ii) of the Agreement on Agriculture.

18. If the Panel is correct in understanding that cottonseed payments are divided between
processor s and producers, how isthisreflected in Brazil's calculations? BRA

Brazil’'s answer:

13. Brazil has included the full amount of cottonseed payments in its peace clause calculations for
MY 1999, 2000 and 2002 because cottonseed payments constitute support to upland cotton. This
approach is consistent with the United States' notifications of these payments & product-specific
support to upland cotton in its notification of domestic support for MY 1999, **

14. Brazil furthermore notes that the full amount of cottonseed payments is available to stimulate
production and distort trade. Including the full amount of cottonseed payments is also consistent with
basic principles of microeconomics that the incidence of atax or subsidy does not depend on wherein
the processing chain the tax or subsidy is applied. The production or consumption effects of atax or
subsidy depends on supply and demand elasticities and market conditions, but these market impacts
do not depend on whether government checks are written in the name of farmers or initia
processors.™

C. MEASURESAT ISSUE

19. The Panel notesthat Brazil's pand request refers, inter alia, to alleged " subsidies’ and
"domestic support" " provided" in various contexts. Please specify the measures, in particular,
the legidative and regulatory provisions, by number and letter, in respect of which Brazil seeks
relief and indicate where each isreferred toin the panel request. BRA

Brazil’' s answer:

15. Brazil’s Request for Establishment of a Panel (“Pane Request”) challenges two types of
domestic support “measures’ provided to upland cotton and various different types of export subsidy
measures. The first type of domestic support “measure” is the payment of subsidies for the
production and use of upland cotton. These payments were and continue to be made between MY
1999 to the present (and will be made through MY 2007) through the various statutory and regulatory
instruments listed on pages 23 of Brazil’s Panel Request. Brazil referred to these payments at
pages 2-3 of the Panel Request as “subsidies and domestic support provided under” or “mandated to

12 Exhibit Bra-139 (7 CFR 1427.1107-1110 as provided in 68 Federal Register 20331, p. 20333).

13 See Brazil’ s answer to Question 34.

14 See Exhibit Bra-47 (G/AG/IN/USA/43, p. 20).

15 Exhibit Bra-140 (Pindyck, Robert S. and Rubinfeld, Daniel L. , Microeconomics, 5 edition (2002),
Prentice Hall, New Jersey, p. 313-317).
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be provided” under the various listed statutory and regulatory instruments. Brazil has tabulated the
different types of payments (i.e., the measures) made under these legal instruments in paragraphs 146-
149 of its First Submission. Brazil’s “Further Submission” on 9 September 2003 will provide
considerable detail concerning the effects of the subsidies provided and mandated to be provided by
the United States. It is these effects in respect of which Brazil seeks relief with respect to the first
type of domestic support measures.

16. A second type of domestic support “measure” chalenged by Brazil are legal instruments as
such. The “legidative and regulatory provisions, by number and letter, in respect of which Brazil
seeks relief” are those involving the 2002 FSRI Act and the 2000 Agricultural Risk Protection Act
and in particular the following:*®

Marketing loan/loan deficiency payments. Sections 1201(a)-(b), 1202(a)(6),
1202(b)(6), 1204(b), 1205(a)(1), 1205(b), 1205(c)(1), 1608 of the 2002 FSRI Act and
7 U.S.C. 7286 (Section 166 of the 1996 FAIR Act as amended) and 7 CFR 1427.22 to
the extent that these provisions require the provision of marketing loan and loan
deficiency payments for al production of upland cotton.

Counter-cyclical payments. Section 1104(a)-(f)(1) of the 2002 FSRI Act and 7
CFR 1412.503.

Direct payments. Section 1103(a)-(d)(1) of the 2002 FSRI Act and 7 CFR
1412.502.

Step 2 Domestic Payments: Section 1207(a) of the 2002 FRSI Act and 7 CFR
1427.103, 7 CFR 1427.104(a)(1), 7 CFR 1427.105(a), 7 CFR 1427.108(d) requiring
cotton user marketing certificate (“ Step 2") payments to be made to domestic users of
US upland cotton.

Crop Insurance payments.  Section 508(8)(8), 508(b)(1), 508(b)(2)(A)(ii),
508(b)(3), 508(e) and 508(k) of the 2000 ARP Act'’ mandating the provision or crop
insurance policies to farmers, premium subsidies to farmers and reinsurance to
insurance providers to the extent that these provisions apply to upland cotton.
Section 516 providing for unlimited funding o the crop insurance programme to the
extent that these funds are available to upland cotton producers

17. Finally, Brazil chalenges three types of export subsidies provided by the United States.
Regarding Step 2 export subsidies, the measure Brazil challenges is Section 1207(a) of the FSRI Act,
and 7 CFR 1427.103, 7 CFR 1427.104(a)(2), 7 CFR 1427.105(3), and 7 CFR 1427.108(d) requiri ng
cotton user marketing certificate (“ Step 2”) payments to be made to exporters of US upland cotton.”
Brazil also challenges as a “measure” subsidies provided by Step 2 export programme as actionable
subsidies.

18. Regarding Brazil’s ET1 Act claim, the measure challenged by Brazil is the FSC Reped and
Extraterritorial Exclusion Act of 2000, Public Law 106-519, 114 Stat. 2423 (2000), and in particular,
Section 3 (entitled “Treatment of Extraterritorial Income”), which amends the US Interna Revenue

18 These Acts are referenced on page 2 of Brazil’s Panel Request (WT/DS267/7), and Brazil’ sper se
claim regarding these Acts and the regulationsis referenced at page 4 of Brazil’s Panel Request.

7" Page 2 of Brazil’s Panel Request (WT/DS267/7) identifies the Agricultural Risk Protection Act of
2000.

18 page 2 of Brazil’s Panel Request (WT/DS267/7) identifies the 2002 FSRI and the regulationsin
relation to Step 2 payments.
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Code (IRC) by inserting into it a new Section 114, as well as a new Subpart E, which is in turn
composed of new IRC Sections 941, 942 and 943.*°

19. With respect to Brazil’ s export credit guarantee claims, the measures challenged by Brazil are
the GSM 102, GSM 103 and SCGP programs as established and maintained by 7 U.S.C. 5622%° and 7
CFR 1493.%" Brazil challenges 7 U.S.C. 5622(a)(1) and (b),* which provide for the extension of
export credit guarantees on terms better than those available on the marketplace. Furthermore, Brazil
challenges the maintenance of the GSM 102, GSM 103 and SCGP programs at premium rates that are
inadequate to cover the long-term operating costs and losses of the programs. Additionally, Brazil
challenges the failure of 7 U.S.C. 5622 and 7 CFR 1493 to prevent circumvention (or the threat of
circumvention) of the US export subsidy commitments under the Agreement on Agriculture. Brazil
also challenges as a “measure” GSM 102, GSM 103 and SCGP export credit guarantees facilitating
the production and export of US upland cotton as actionable subsidies and thereby causing adverse
effects to the interests of Brexil.

D. ARTICLE 13(B): DOMESTIC SUPPORT MEASURES
1. " exempt from actions'

20. In paragraph 8 of itsinitial brief (dated 5 June, 2003), the United States argued that the
word " actions' asused in the phrase " exempt from actions® in Article 13 of the Agreement on
Agriculture includes the " bringing of a case” and consultations. In paragraph 36 of its first
written submission (dated11 July, 2003), the United States stated as follows:

"[P]rior to this point in the process, the DSU rules did not afford the United States any
opportunity to prevent the dispute from proceeding through consultations and panel
establishment automatically, regardless of the US insistence that its measures conform
to the Peace Clause."

Isit the United States understanding that the drafters used the phrase " exempt from actions’
knowing that under the DSU it would not be possible fully to exempt " actions', as the United
Statesinterpretsthat term? USA

21. In US - FSC and US - FSC (21.5) the Appellate Body made findings under the SCM
Agreement relating to export subsidies in respect of agricultural products without making a
finding in respect of Article 13 of the Agreement on Agriculture. How isthis relevant to the
United States inter pretation of the phrase” exempt from actions' asused in Article 13? USA

2. "such measures' and Annex 2 of the Agreement on Agriculture
22. Please explain the difference, if any, between the meaning of " defined" and the meaning

of "fixed" in the phrase " a defined and fixed base period” in paragraph 6(a) of Annex 2 of the
Agreement on Agriculture. BRA, USA

19 page 2 of Brazil’s Panel Request (WT/DS267/7) identifies the ETI Act.

20 Exhibit Bra-141 (7 U.S.C. 5622) codifies the relevant provisions of the 1978 Agricultural Trade Act
as amended, identified on page 2 of Brazil’s Panel Request (WT/DS267/7).

21 See Exhibit Bra-38 (7 CFR 1493). Pages 2 and 5 of Brazil’s Panel Request (WT/DS267/7) identifies
GSM 102, GSM 103, and SCGP programs.

22 Exhibit Bra-141 (7 U.S.C. 5622) codifies the relevant provisions of the 1978 Agricultural Trade A ct
as amended, identified on page 2 of Brazil’s Panel Request (WT/DS267/7).
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Brazil’'s answer:

20. The meaning of the term “defined” in relation to “base period” is the period of time used to
define the parameters (“indicate the extent”?®) of the base period. The word “period” is defined as “a
course or extent of time” ** For example, the “defined” “base period” to determine the amount of
upland cotton base acreage for the PFC (and market loss assistance) payments was the average
planted and considered planted acreage during MY 1993-95.% The term “fixed” in relation to “base
period” means that the “defined” base period cannot change or be updated. Thisis confirmed by the
dictionary meaning of the term “fixed,” which is “definitely and permanently placed or assigned,
stationary or unchanging in relative position; definite, permanent, lasting.”*®  In sum, a base period is
first “defined” in terms of a period of time, and then that period remains definitely and permanently
assigned.

23. Please explain the meaning of "a" in "a defined and fixed base period" in paragraph
6(a) of Annex 2 of the Agreement on Agriculture, the meaning of " the" in "the base period” in
paragraphs 6(b), (c) and (d), and the difference between these and the phrase "based on the
years1986-88" in Annex 3. BRA, USA

Brazil’'s answer:

21 Paragraph 6(a) requires Members to establish clearly defined eligibility criteria for a de-
coupled direct payment measure. These eligibility criteria must be taken from “a’ defined and fixed
base period of time. Paragraph 5 of Annex 2 makesit clear that all of the subparagraphs of paragraph
6 apply to the same type of de-coupled income support. Thus, a de-coupled income support measure
with “a" “fixed base period” must also comply with Annex 2, paragraphs 6(b), (c) and (d). These sub-
paragraphs use the phrase “ after the base period.” Because Article 6(a) establishes that there can only
be “a’ (single) “fixed” base period for a particular de-coupled domestic support measure, the use of
the term “the” in 6(b)-(d) refers back to “a’ “fixed” base period established in Article 6(a). Thus, a
de-coupled income support measure can have only one “fixed” base period.

22. The Panel is faced with the question whether a Member can make minor adjustments to a
decoupled support measure, label it a new decoupled support measure and then update the base
period. Guidance for this question is provided by the first part of Annex 2, paragraph 6(a), which sets
out a transparency requirement that digibility criteria for decoupled support measures be determined
by “clearly-defined criteria’. In assessing whether one decoupled income support measure is
essentially the same as a replacement decoupled income support measure, the Panel could examine
the digibility criteriafor each set of measures. If the structure, design, and dligibility criteria have not
significantly changed between the original measure (containing the “fixed base period”) and its
replacement, then there is no basis for any updating of the “fixed base period” .

23. The factual question the Panel must address in this case is whether the “direct payment”
programme in the 2002 FSRI Act contains similar design, structure, and €eligibility criteria as the
“production-flexibility contract payments’ for upland cotton in the 1996 FAIR Act. The clearest
evidence that the direct payment programme is the direct successor to production flexibility contracts
isfound in Section 1107(b) of the 2002 FSRI Act. It provides as follows:

If a producer receives dl or any portion of the payment authorized for fiscal year
2002 under a production flexibility contract, the Secretary shall reduce the amount of

23 The New Shorter Oxford English Dictionary, 1993 edition, p. 618 (definition of “define”).

%4 The New Shorter Oxford English Dictionary, 1993 edition, p. 2163.

25 See First Submission of Brazil, para. 46. See also Exhibit Bra-31 (7 CFR 1412.103) in connection
with Exhibit US-3 (7 CFR 1413.7(c)).

%6 The New Shorter Oxford English Dictionary, 1993 edition, p. 962.



WT/DS267/R/Add.2
Page |-16

the direct payment otherwise due the producer for the 2002 crop year under section
1103 by the amount of fisca year 2002 payment received by the producer under the
production flexibility contract.”’

24,

Trading PFC dollars for direct payment dollars makes perfect sense given the very close
similarities in the eligibility criteria between PFC and direct payments reflected in the statutes and

regulations governing each. Thisis best illustrated in the following table:

Similarities of Production Flexibility Contract and Direct Payments

Eligibility Critena

Production
Contracts

Flexibility

Direct Payments

Payment contract

Annual fisca payment based
on 7 year contract®®

Annual payment based on
annual contract’”®

Eligible Recipients “Producers’ who assume al | Same™
or pat of the risk of
producing a crop®
Contract Acreage | MY 1993-95* MY 1993-95 or MY 1998
(Base Acr eage) 2001%
Programmecrops 7 Crops™ Same plus soybeans, other

oilseeds, and peanuts®

Planting Flexibility and

Limitations on fruits and

Same’’

deficiency payment base

average MY 1981-85°

Redtrictions vegetables (wild rice added
in 2000).%°
Payment Yield Base vyidd same as| Same”™

Cotton Payment

Payment on 85% of base
acres times base yield times
7.07 cents per pound®® on

Payment on 85% of base
acres times base yield times
6.67 cents per pound for

average between 1999-2001
for upland cotton**

Abide by  conservation
compliance requirements™

upland cotton*

Compliance conditions Same. ™

27 Exhibit Bra-29 (Section 1107(b) of the 2002 FSRI Act).

28 Exhibit Bra-31 (7 CFR 1412.101 and 1412.103)

29 Exhibit Bra-35 (7 CFR 1412.401)

30 Exhibit Bra-31 (7 CFR 1412.202)

31 Exhibit Bra-35 (7 CFR 1412.402)

32 Exhibit Bra-31 (7 CFR 1412.103)

33 Exhibit Bra-35 (7 CFR 1412.201)

34 Exhibit Bra-31 (7 CFR 1412)

35 Exhibit Bra-35 (7 CFR 1412.103)

38 Exhibit Bra-31 (7 CFR 1412.206)

37 Exhibit Bra-35 (7 CFR 1412.407)

38 Exhibit Bra-31 (7 CFR 1412.103)

39 Exhibit Bra-35 (7 CFR 1412.301 and 1412.302)

40 Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50). Brazil notes that these payment rates were
not statutory rates but resulted from the allocation of a fixed amount of budgetary outlays to holders of upland
cotton base under the PFC programmein MY 1999-2001.

1 Exhibit Bra-31 (7 CFR 1412.103)

“2 Exhibit Bra-35 (7 CFR 1412.502(€))

43 Exhibit Bra-31 (7 CFR 1410.20)
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25. For an upland cotton producer with upland cotton basein MY 2001 and MY 2002, the direct
payments available in MY 2002 were based on the following four elements. (1) yield (the average of
the farm for MY 1981-85), (2) base acreage for the farm (resulting from either MY 1993-95 or MY
1998-2001 production), (3) only 85 percent of base acres could receive payment, and (4) the payment
rate of $0.0677 cents per pound (applied to base acreage x yield x .85). The production flexibility
contract payment for that same upland cotton farmer in MY 2001 would have been based on (1) yield
(the average for MY 1981-85), (2) base acreage resulting from MY 1993-95 production, (3) only
85 percent of base acres could receive payment, and (4) 5.99 cents per pound.* Thus, with the
exception of the per pound payment rate — which increased under the 2002 FSRI Act — and the ability
in 2002 to update base acreage, the payment formula was the same under both programmes.

26. In addition to these payment formula similarities, the eligibility criteria for an upland cotton
producer in MY 2001 and MY 2002 are either identical or very similar under both programmes. For
example, eligible recipients under both programmes are “producers,” defined in each programme as
“an owner, operator, landlord, tenant, or sharecropper that shares in the risk of producing a crop” *°
The “producer” under each programme could not plant fruits, vegetables, tree nuts or wild rice
without either a forfeiture of al payments or a reduction of payments.*” And each “producer” under
both programmes had to maintain the land in agriculturd use and adhere to conservation
requirements.*®

217. In addition to the possibility to update the base acreage, another difference between the PFC
and direct payment is the addition of three additional programme crops for purposes of the direct
payment programme — soybeans, other oilseeds, and peanuts® Further, instead of a single seven-year
contract, annual contacts are entered into between USDA and “ producers’ who must demonstrate that
they are eligible for payments based, inter alia, on demonstrating that they “share in the risk of
producing a crop and are entitled to share in the crop available for marketing from the farm” > The
final difference was to set fixed amounts of payments per pound that did not decrease over the six-
year term of the 2002 FSRI Act. The 1996 FAIR Act based the payment rate on annua budgeted
amounts and as the budgeted amounts declined, the payment rate declined.

28. None of these changes to the direct payment programme in any way changed the dligibility
criteria, the design, or the structure of the production flexibility programme as it applied to upland
cotton producers. For the typical upland cotton producer farming on upland cotton base acreage, the
only thing that changed was that the producer received the option to increase payments by updating
base acreage and obtained an increased payment rate. Given the idertical nature of most aspects of
the production flexibility contract payments and direct payments, there was no basis to change the
“fixed base period” of marketing years 1993-1995 for the calculation of these direct payments.

29. In light of this evidence, the Panel is not faced in this case with the situation where a Member
significantly changes the structure, design, and €ligibility criteria of an older measure. For example, if
a Member replaces an amber box domestic support measure with a green box measure, the structure

44 Exhibit Bra-35 (7 CFR 1412.203)

45 Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50). Brazil notes that this payment rate was
not a statutory rate but resulted from the allocation of a fixed amount of budgetary outlays to holders of upland
cotton base under the PFC programmein MY 2001.

48 Exhibit Bra-29 (7 CFR 1001(1) of the 2002 FSRI Act), Exhibit Bra-28 (Section 102(12) of the 1996
FAIR Act)

47 Exhibit Bra-28 (Section 118 b(1) of the 1996 FAIR Act), Exhibit Bra-29 (Section 1106 b(3) of the
2002 FSRI Act).

48 Exhibit Bra-31 (7 CFR 1410.20) and Exhibit Bra-35 (7 CFR 1412.203)

49 Exhibit Bra-29 (Section 1101-1103 of the 2002 FSRI Act), Exhibit Bra-27 (“Side by Side
Comparison of the 1996 and 2002 Farm Act, USDA).

%0 Exhibit Bra-29 (Section 1001(1) of the 2002 FSRI Act).
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and digibility criteriais likely to be sufficiently different to permit the establishment of a new “fixed”
base period for the new measure. But replacing an older green box measure with a new alleged green
box measure, which basically only updates the base period and thereby results in increased payments,
violates the requirement of “a’ “fixed” base period in Article 6(a).>*

30. Finally, Brazil believes that Annex 3, paragraphs 9 and 11 provide contextual support for the
requirement that “a’ “fixed” base period for essentially the same measure should not be changed. For
the purposes of calculating total AMS, Annex 3 establishes “a’ “fixed” base period — 1986-1988 — for
determining the reference price that serves as a basis for the formula approach to calculating AMS for
price support measures. This base period could not be changed without eliminating the basis for
calculating the total AMS and the required reductions in domestic support. Similarly, paragraphs 6(a)
and 6(b) d Annex 2 require a fixed base period and prevent an updating of a base period for “green
box” domestic support measures that remain essentially the same programme.

24, How often can a Member define and fix a base period in accordance with paragraph 6
of Annex 2 of the Agreement on Agriculture? BRA, USA

Brazil’s answer:

3L As set out in Brazil’s Answer to Panel Question 23, the answer is never if the replacement de-
coupled direct payment measure has a comparable structure, design and eligibility criteria as the older
de-coupled direct payment measure.

25. Does the United States consider that there is any ambiguity in the term "type of
production” asused in paragraph 6(b) of Annex 2 of the Agreement on Agriculture? USA

26. Can the United States confirm Brazil's assertions in paragraph 174 of itsfirst written
submission that the implementing regulationsfor direct payments prohibit or limit paymentsif
base acreageis used for the production of certain crops? If so, can the United States clarify the
statement in paragraph 56 of its first written submission that direct payments are made
regardless of what is currently produced on those acres? Can the United States confirm the
same point in relation to production flexibility contracts? USA

27. Does Brazil argue that any United States measure that does not comply with the
fundamental requirement of paragraph 1 of Annex 2 of the Agreement on Agriculture is
actionable independently of any failure of that measure to comply with the basic or policy-
specific criteriain Annex 2? BRA

Brazil’s Answer:

32. Yes. A domestic support measure that does not meet the “fundamental requirement” of the
first sentence of Annex 2, paragraph 1, cannot be considered to be properly in the “green box”. In
addition to the arguments at paragraphs 163-172 of Brazil’'s First Submission, Brazil provides
additional rationale for this argument below.

33. The use of the words “fundamental requirement” in the first sentence of paragraph 1,
Annex 2, demonstrates that the doligation contained in the sentence is separate and distinct from the
obligation to meet the basic and policy-specific requirements set forth in Annex 2. The ordinary
meaning of those words, in that context and in light of the object and purpose of the Agreement in
Agriculture, support this interpretation.

51 See First Submission of Brazil, paras. 177-181.
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3A. The ordinary meaning of “requirement” is “a thing required or needed, a want, a need;
something called for or demanded; a conditions which must be complied with”.>* Interpreted in the
context of paragraph 1, Annex 2, it means that having no, or at most minimal, trade-distorting effects
or effects on production is a condition for a domestic support measure, which must be complied with,
for exempting this domestic support measure from the reduction commitments.

35. The word “fundamenta” qualifies the word “requirement”. The ordinary meaning of the term
“fundamental” is “going to the root of the matter; serving as the base or foundation; essential or
indispensable’.>® The use of this adjective emphasizes and underscores that the requirement that a
measure does not have trade-distorting effects or effects on production is essential and indispensable

for a domestic support measure to be exempted from reduction commitments.

36. In sum, the ordinary meaning of a “fundamental requirement” is an “essential and
indispensable condition that must be complied with”. It follows that the fundamental requirement in
the first sentence of Annex 2, paragraph 1 must be read as a stand-alone obligation and that t is
untenable to relegate the obligation in the first sentence of Annex 2, paragraph 1 to a policy objective
role that merely informs the rest of the Annex. Instead, it is a condition of central importance that all
domestic support measures must meet in order to be exempted from reduction commitments. Its
importance is such that it serves as the premise on which the basic and policy-specific criteria are
predicated.

37. The principle of effective interpretation (I'effet utile), recognized by panels and the Appellate
Body, requires that a treaty be interpreted to give meaning and effect to al the terms of the treaty.
The first sentence of Annex 2, paragraph 1 of the Agreement on Agriculture, which imposes an
obligation in clear and unequivocal terms, has to be accorded full meaning. Nothing suggests that
recognizing the fundamental requirement as a stand-alone obligation would undermine or render
inutile the obligation to conform to the basic and policy-specific criteria. To interpret the fundamental
requirement as a policy objective that merely informs the rest of Annex 2 would detract from the
unambiguous obligation that domestic support measures have no, or a most minimal, trade-distorting
effects or effects on production.

3. The obligation to meet the fundamental requirement set forth in Annex 2, paragraph 1 is the
overriding principle that determines whether a measure can be exempt from reduction commitments.
The purpose of the disciplines on domestic support in the Agreement on Agriculture, made effective
in part through the reduction commitments, is to eliminate trade and production-distorting effects of
domestic support measures or permit these measures to only have a most minimal trade or
production-distorting effects. Where a measure does not create trade-distorting effects or effects on
production, the rationale for limiting the use of that support measure disappears. Conversely, where a
measure does have trade-distorting effects or effects on production, it must be subject to reduction
commitments, regardless of whether it complies with certain other basic or policy-specific criteria.
To exempt a measure because a Member alleges that it is classified as a green box measure, despite
having trade-distorting effects or effects on production, would be to accept a circular reasoning and
would undoubtedly undermine the disciplines on domestic support measures.

3. Brazil has set forth the evidence demonstrating that production flexibility contracts and direct
payments have more than a minima effect on production and thus are inconsistent with the
fundamental requirement of the first sentence of Annex 2, paragraph 1.>* These production effects are
not surprising given the fact that both PFC and direct payments limit payments based on the type of

2 The New Shorter Oxford English Dictionary, 1993 edition, p. 2557.

%3 The New Shorter Oxford English Dictionary, 1993 edition, p. 1042.

> First Submission of Brazil, paras. 163-172; 183-191; First Oral Statement of Brazil, paras 50-54, 57-
61; Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the Panel 22 July 2003,
paras. 20-28).
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production. Further, the updating of the base acreage for the direct payment programme (which one
third of all eligible US farms took advantage of to increase their base acres dligible to receive direct
payments), created further production enhancing effects today (as well asin the future) as detailed by
Professor Sumner in paragraphs 20-29 of his Statement at the First Meeting of the Panel on
22 July 2003.%°

40. Brazil finaly notes that if follows from the first sentence of Annex 2, paragraph 1 that any
domestic support measures not complying with one of the basic or policy-specific criteriain Annex 2
is to be presumed to violate the fundamental requirement that it have no, or at most minimal, trade-
distorting effects or effects on production. This mnclusion holds regardiess of the finding of the
Panel on the character of the first sentence of Annex 2, paragraph 1 as a stand-alone obligation. *°

28. Please explain the meaning of theword " criteria” in Articles6.1and 7.1. What effect, if
any, does the use of the word " Accordingly" in paragraph 1 of Annex 2 of the Agreement on
Agriculture have on the meaning of the preceding sentence? BRA

Brazil's Answer:

41 Articles 6.1 and 7.1 reference “criterid’ in general, without a specific mention of “basic
criteria’, or “policy-specific’ criteria. To give meaning to the “fundamental requirement” of Annex 2,
paragraph 1, the use of the word “criterid’ must encompass all the rules, standards, or requirements
established by Annex 2 as conditions for determining whether a domestic support measure can be
exempted from reduction commitments. There is no basis, therefore, on which to exclude the
fundamental requirement in Annex 2, paragraph 1 from the criteria that a domestic support measure
must meet to be exempted from the reduction commitments.

42, Brazil further notes that, while Article 6.1 refers to “criteria set out in this Article’, nowhere
in the subsequent sub-paragraphs of Article 6 can the word “criteria” be found. This suggests that the
term “criterid’ as used in the Agreement on Agriculture cannot be interpreted in such away asto limit
its coverage to “basic criteria’ or “policy-specific criteria” in Annex 2. The word “criterion” means
“aprinciple, standard or test by which athing is judged, assessed or identified”.>” It follows that the
term “criteria’ encompasses all standards and tests set up by the provisions in the Agreement on
Agriculture and its Annexes to which Article 6.1 and 7.1 refer. This standards and tests include the
fundamental requirement in the first sentence of Annex 2, paragraph 1.

43, The word “accordingly” does not (and cannot be read to) emasculate a “fundamental
requirement”. It introduces the related but distinct obligation to conform to the basic and policy-
specific criteria. “Accordingly” is defined as “in accordance with the logica premise’. It is aso
defined as “harmoniously, agreeably,” or “in natural sequence”>® or “appropriate, fitting”.>® The
word “accordingly” indicates that the “basic criteria’ are derivative of the more fundamenta
obligation in the first sentence of that same paragraph. “Accordingly” simply explains that because it
is a fundamenta requirement that domestic support measures have no, or a most minimal, trade-
distorting effects or efects on production, it is necessary that the measures a'so meet certain basic
criteria. Thus, the “fundamental requirement” is a premise, and the “basic criteria’ in the second
sentence of Annex 2, paragraph 1 are in accordance — i.e., not contrary — to that fundamental
requirement. Because the first is a premise of the second, it is incorrect, indeed illogica, to say that
the second sentence takes precedence, subsumes or subordinates the first more fundamental
obligation.

%5 See Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the Panel).
%% See First Oral Statement of Braxzil, para. 21.

" The New Shorter Oxford English Dictionary, 1993 edition, p. 551.

%8 The New Shorter Oxford English Dictionary, 1993 edition, p. 15.

%9 The New Shorter Oxford English Dictionary, 1993 edition, p. 15.
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29. Please explain the meaning of the words " the fundamental requirement” as used in
paragraph 1 of Annex 2 of the Agreement on Agriculture. USA

30. Do the parties consider that direct payments and production flexibility contract
payments meet or met the basic criteriareferred to in paragraph 1 of Annex 2 of the Agreement
on Agriculture? BRA, USA

Brazil's Answer:

44, The direct payments and production flexibility contract payments meet the first basic criteria
in paragraph 1(a) of Annex 2. With respect to the second basic criteria, Brazil is not aleging that
either of these two types of payments “have the effect of providing price support to producers’.

31 If thefirst sentence of paragraph 1 of Annex 2 isnot a stand-alone obligation, then must
new, non- or minimally trade-distorting measures that do not conform to the criteria listed in
Annex 2 be classified as non-Green Box? BRA, USA

Brazil's Answer:

45, Yes. Asexplained in answer to Question 27 above, any domestic support measures that do
not comply with the basic or policy-specific criteria in Annex 2 shall be presumed to violate the
fundamental requirement in the first sentence of paragraph 1 of Annex 2 and must, therefore, be
considered non greertbox domestic support measures. This is true regardless whether the Panel
concludes that the first sentence of paragraph 1 of Annex 2 is a stand-aone obligation.

32. If the first sentence of paragraph 1 of Annex 2 expresses a general principle which
informs the interpretation of the criteria in Annex 2, please explain how this affects the
assessment of the direct payments programme's compliance with paragraph 6 of Annex 2. USA

3. "do not grant support to a specific commodity"

33. According to the United States' interpretation of theword " grant” , when can a Member
claim that a measure is not exempt from action under Article 13(b)? What if the measureis
enacted annually? Can the Member obtain a remedy in respect of that measure under the
DSU? USA

(34) DoesBrazil interpret theword " grant” asused in Article 13(b)(ii) of the Agreement on
Agriculture to mean payment made in a specific year or payment made in respect of a specific
year? BRA

Brazil’s Answer:

» 60

46. Brazil interprets the word “grant” to mean “payment made in respect of a specific year”.

35. Does a failure by a Member to comply in a given year with either the chapeau of
Article 13(b) or the proviso in subparagraph (ii) of Article 13(b) impact its entitlement to benefit
in an earlier or a later year from the exemption from action provided by Article 13(b)? BRA,
USA

%0 See First Oral Statement of Brazil, para 31 (“Thus, the neutral term ‘decision’ must be read
consistently with ‘grant.” In sum, a harmonious interpretation of *decided’ exists where the ‘decision’ isto fund
marketing year 1992 non-‘ green-box’ expenditures for a specific commodity.”).
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Brazil’s Answer:

47. Yes. A failure of aMember’s measures to meet in any given year the conditions of the peace
clause lifts the entitlement to peace clause protection for the whole implementation period for all
measures found to fail meeting the conditions of the peace clause. This conclusion applies to
domestic support measures as well as export subsidies.

48. At the outset, Brazil would like to recall that the peace clause provides Members only limited
protection from actionable and prohibited subsidy claims under the SCM Agreement and GATT
Article XVI. Domestic support measures are only exempt from action under Articles 5 and 6 of the
SCM Agreement and under GATT Article XVI:1, if the domestic support measures do not violate the
Total AMS reduction commitments of a Member and if they do not grant support to a specific
commodity in excess of that decided during the 1992 marketing year. Export subsidies are only
exempt from actions under Articles 3, 5 and 6 of the SCM Agreement and GATT Article XV, if they
conform fully to the provisions of Part V of the Agreement on Agriculture.

49, The peace clause does not impose any positive obligations and can, thus, not be violated. [t
congtitutes a right and defence of a Member that this Member may or may invoke. The US— FSCand
US— FSC (21.5) dispute are examples of disputes, in which a Member has chosen not to invoke the
peace clause defence. Brazil has demonstrated before, that the peace clause is in the nature of an
affirmative defence® Accordingly, a complaining party does not bear the burden of proof that the
measures at issue do not meet the conditions of the peace clause.

50. Nothing in the text of Article 13 suggests that a Member, which foregoes its peace clause
exemption for particular measures in one year during the implementations period, shall be entitled to
claim peace clause exemption for those measures for other — earlier or later — years. Article 13 offers
peace clause exemption for measures that “fully conform” to Article 6 and that do not “grant support”
“in excess of” that decided during the 1992 marketing year, as well as for measures that “fully
conform” to Part V of the Agreement on Agriculture. |f measures fail to meet one of the relevant
conditions in any year — be it the current year or an earlier year during the implementation period —
those measures can no longer be considered to “fully conform” or to not “grant support” “in excess
of”. Consequently, those measures are not exempt from action.

Bl Finally, Brazil notes that the Panel need not decide this issue due to the circumstances of the
present case. Brazil has demonstrated that the United States domestic support measures at issue in
this dispute do not meet the conditions of the peace clause in any marketing year from MY 1999 to
the present and that the US export subsidies aso do not conform fully to Part VV of the Agreement on
Agriculture. Thus, none of the subsidies at issue in this dispute is entitled to exemption from actions
pursuant to the peace clause.

36. Does a failure by a Member to comply with Article 13(b) in respect of a specific
commodity impact its entitlement to benefit in respect of other agricultural products from the
exemption from action provided by Article 13(b)? BRA, USA

Brazil's Answer:

52. No. In fact, this is one of the purposes of the word “specific’ in Article 13(b)(ii)) — to
differentiate a specific commodity whose amount of support was greater than the amount of support in
marketing year 1992 from other specific commodities whose support may not have exceeded the 1992
marketing year level.

61 See First Submission of Brazil, para. 110-121, and First Oral Statement of Brazil, para. 5-11.
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37. In the United States view, why did the drafters not use the exact term " product-
specific’ in Article 13(b)(ii)? USA

38. Given the fact that subsidies available for more than one product could have various
effects on production, how does the United States demar cate between product-specific support
and non-product specific support ? USA

39. If " such measures' in Article 13(b)(ii) refersto all those in the chapeau of Article 13(b),
why are they not all included in the potential comparisons with 1992? In what circumstances
can measures which grant non-product specific support lose exemption from action under
Articles5 and 6 of the SCM Agreement and Article XVI of GATT 19947 USA

40. In relation to which other provisionsin the Agreement on Agricultureisit relevant to
disaggr egate non-product specific support in terms of specific commodities? BRA

Brazil’s Answer:

53. The Panel’s question uses the phrase “non-product specific support”, which is not defined
explicitly in the Agreement on Agriculture. Therefore, before responding to this question, Brazil will
set forth its understanding of what this term means and which measures at issue in this dispute fall
within that definition.

5. “Aggregate Measurement of Support” and “AMS’ are defined in Article 1(a) as the “annual
level of support, expressed in monetary terms’ (@) “in favour of the producers of the basic agricultural
product” or (b) “non-product-specific support provided in favour of agricultural producersin genera .
..” (emphasis added). Brazil notes that the ordinary meaning of the word “generd” is “including,
involving, or affecting all or nearly al the parts of a (specified or implied) whole.”® The “whol€” in
the case of Article 1(a) of the Agriculture Agreement refers to agricultural producers of al or nearly
all basic agricultural products covered by the Agreement on Agriculture. Because the universe of
domestic support measures includes either “product-specific’ or “non-product-specific” domestic
support measures, it follows that any domestic support that is not provided “in favour of agricultural
producers in generd” is deemed to be “in favour of the producers of the basic agricultural product”.
Accordingly, the test for determining whether a domestic support measure is “non-product specific’
for the purpose of calculating AMS is whether, as a factual matter, the measure provides support to
“agricultural producersin general”.

55. The United Sates has argued that Article 1(a) is useful context for interpreting the meaning of
“support to a specific commodity”.®® However, the United States latches on to only the first part of
Article 1(a), and ignores the “in general” qualification in the second part, which provides the essential
meaning as to the scope of what is and is not “product-specific’. Brazil notes that none of the
measures it used to calculate the levels of support for purposes of Article 13(b)(ii) for MY 1992 or
MY 1999-2002 could praperly be deemed to be “non-product-specific” support as defined in
Article 1(a) of the Agreement on Agriculture. And, as Brazil has previoudly argued, al of these
measures are “ support to” upland cotton within the meaning of Article 13(b)(ii).

56. With that introduction, the answer to the Panel’s question is that Brazil is not aware of any
provision of the Agreement on Agriculture requiring the dis-aggregation of support that is “provided
in favour of agricultural producers in general”, as discussed above. However, Brazil notes that
Article 13(b)(ii) is a sui generis provision of the Agreement on Agriculture that does not use the
phrases “AMS’, “non-product specific’ or “product-specific” support. Contrary to al of the other

%2 The New Shorter Oxford English Dictionary, 1993 edition, p. 1073.
®3 First Submission of the United States, para. 78; See also Closing Statement of the United States,
para. 18 (ignoring “in general” language).



WT/DS267/R/Add.2
Page |-24

provisions of the Agreement on Agriculture, Article 13(b)(ii)) aone addresses the process for
disciplining domestic support provided to a specific commodity under Articles 5 and 6 of the SCM
Agreement and Article XVI1:1 of GATT 1994.

41. What is the position of Brazil with regard to certain other domestic support measures
not cited by Brazil that were notified by the United States as non-product-specific
(e.g. GIAG/N/USA/43), some of which presumably deliver support to upland cotton (e.g. state
credit programmes, irrigation subsidies etc). Why have budgetary outlays for such measures
related to upland cotton not been included in the comparison of support with 1992? BRA

Brazil’s Answer:

57. Brazil did not include any other types of domestic support measures for MY 1992 or MY
1999-2002 in calculating peace clause amounts because no other measures appeared to meet the test
of being nongreen box “support to” upland cotton in Article 13(b)(ii). Similarly, these measures
appear to meet the test of being provided “in favour of agricultural producersin general”. None, of
these other measures notified by the United States as non-product specific had any upland cotton
specific link in terms of historic, updated, or present upland cotton acreage, present upland cotton
production or prices, or upland cotton groups of insurance policies or any other specific upland cotton
provisions. Further, the United States has not indicated in any documents that these state credit
programmes, irrigation subsidies, etc. were not made available “in favour of agricultural producersin
genera”. If the United Statesis able to provide such information, then it would be appropriate for the
Pand to dlocate such support to, inter aia, upland cotton. As detailed in Brazil’s answer to
Question 40, the United States was obligated to notify to the Committee on Agriculture and to alocate
as “product-specific support” to upland cotton any domestic measure that did not provide support “in
favour of agricultural producersin general. . .”.

58. The only US domestic support measures that Brazil is aware of that would meet the test of
being “ support to upland cotton” are those that it listed for purposes of calculating the level of peace
clause support in its First Written Submission.** In the view of Brazil, these non-green box domestic
support measures are the measures that constitute “support to” upland cotton for the purpose of
Article 13(b).

42. If the word " specific' were deleted from Article 13(b)(ii), would this change the
meaning of the subparagraph? BRA

Brazil’s Answer:

59. Brazil believes that the meaning would change. The deletion of the word “ specific” would
creste some ambiguity. The ordinary meaning of the phrase “a commodity” is “a thing that is an
object of trade, esp. a raw materia or agricultural crop”. Therefore, the meaning of a commodity is
rather broad and could for instance refer to “grains’.®® While the term “grains’ may refer to “a
commodity,” it cannot connate “a specific commodity”.  Specific commodities that make up the
commodity “grains’ would be wheat, barley, oats, rice etc. Thus, the use of the term “specific
commodity” clarifies that the subject of Article 13(b)(ii) is support to specific, i.e., individud,
commodities and that this provisons does not deal with groups of individual commodities such as
grains.

%4 First Submission of Brazil , paras. 144, 148, 149.

%5 Also Annex 1 of the Agreement on Agriculture refers to some broad commodity categories such as
“animal hair” and “essential oils.” These would cover severa specific commodities such as specific types of
animal hair, or specific essential oilslike jasmin oil or peppermint ail.
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60. Further, the phrase “a specific commodity” also makes it clearer that the “commodity” at
issue is equivalent to the “like product” as defined, inter aia, in the SCM Agreement. This paralle
construction of the term “specific commodity” and “like product” is consistent with the fact that the
peace clause provides a conditional exemption from Articles 5 and 6 of the SCM Agreement and
Article XVI:1 of GATT 1994 — which require the examination of effects of subsidies on products
“like” those receiving the subsidies.

43. What are the precise differences between deficiency payments and counter-cyclical
payments that lead you to classify the former as product-specific and the latter as non-product
specific? How do you classify market loss assistance payments? USA

44, Do you allege that counter-cyclical payments could be considered product-specific?
BRA

Brazil’s Answer:

61. Brazil notes its discussion of “non-product specific” and “product-specific’ support in its
Answers to Questions 40-41. For the purpose of calculating AMS, counter-cyclical payments (CCP)
are “product-specific’ support for two main reasons. (i) they are not “support provided in favour of
agricultural producers in generd”, and (ii) they are directly linked to upland cotton-specific
parameters (current prices and historical acreage and yield). Indeed, when the US 2002 FSRI Act was
examined by the WTO Committee on Agriculture, the European Communities agreed with Brazil that
CCP payments could not be considered “non-product-specific” support.®*® New Zealand has taken a
similar view in its Third Party Submission in this dispute.®’

62. Brazil has provided extensive facts that upland cotton producers receive CCP payments as
support to upland cotton and that such payments are support to upland cotton for the purposes of
Article 13(b)(ii). These facts also support a finding that CCP payments are “product-specific”
support. Further, Brazil notes the following facts demonstrating that counter-cyclical payments (and
direct payments) are not provided “in favour of agricultural producers in genera”, but are instead
provided to only afraction of US agricultural production:

CCP payments are made to holders of upland cotton base acreage when US upland cotton
prices fall below 65.73 cents per pound. Producers/holders of al other farm acreage in
the United States do not receive CCP payments when US upland cotton prices received
by US producersfal. In MY 2001, (non-updated) upland cotton base acreage represented
1.7 percent of total US farmland. ®®

CCP payments for upland cotton (and direct payments) are received by holders of upland
cotton base acreage, i.e. for land that grew upland cotton between 1998-2001 or between

% Exhibit Bra-144 (G/AG/R/31, para. 30) (“Brazil would not accept [CCP] classification as ‘non-
product-specific payment’.”); para 31 (“The EC also shared Brazil's analysis on how the counter-cyclical
payments should be classified and pointed to US insurance programmes as not being properly classified at
present”).

®7 Third Party Submission of New Zealand, para. 2.24 (“Accordingly, New Zealand considers that the
United Statesincorrectly categorizes CCP payments as non-product specific support.”).

% |n MY 2001, total US farmland was 959.163 million acres Gee Exhibit Bra-143 (Agricultural
Statistics 2003, USDA, Table 9.6). Average US upland cotton base acreage for MY 1997-2001 was
16.3 million acres See Exhibit Bra-142 (Agricultural Outlook, USDA, May 2002, Table 19). Brazil has
requested the United States to provide information on updated base acreage for the CCP and direct payment
programme in questions during consultations and in the Annex V proceedings. Brazil has not received that
information and, therefore, uses 16.3 million acreage as a proxy for the direct payment base acreage noting that
USDA reports that more than 99 percent of eligible acreage signed up for the CCP and direct payment
programme (Exhibit Bra-44 (“Direct Payment and CCP Enrollment Report,” USDA, 19 June 2003).
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1993-1995. USDA reported in 2001 that the 1997 census showed there were 31,500
upland cotton farms. Assuming no increase in the number of US upland cotton farms
since 1997, this represents 1.46 percent of al farmsin the United States.™

Upland cotton cash receipts as a percentage of total cash receipts from all agricultural
commodities was 2.5 percent in MY 1999, 2.35 percent in MY 2000, and 3.05 percent in
MY 2001.”°

The 10 “programme” crops in the CCP (and direct payment) programme represented only
23.49 per cent of total farm cash receipts from all agricultural commodities on average
between MY 1997-2001. "

The base acreage of the 10 “programme” crops in the CCP (and direct payment)
programme represented only 30 percent of total US farm acreagein MY 2001. 7

In MY 2002, CCP payments to holders of upland cotton base acreage represented
approximately 80 percent — or $1.143 billion — of total CCP payments ($1.420 billion) for
the ten dligible programme crops.”

In MY 2002, no CCP payments were made to holders of 8 of the 10 eligible crops. In
particular, holders of base acreage for barley, corn, grain sorghum, oats, soybeans, other
oilseeds, and wheat received no CCP payments.”

CCP base acreage receiving CCP payments in MY 2002 (upland cotton and rice base
acreage) represented only 2.2 percent of total US farmland.”

90 percent of US acreage eligible to receive upland cotton CCP payments for upland
cotton is located in only 10 out of 50 US states, with the top 5 US States accounting for
66 percent of US upland catton production.”®  Thus, upland cotton CCP payments are
focused on farmsin alimited number of US States (i.e., the “ cotton belt”).

%9 Exhibit Bra-143 (Agricultural Statistics 2003, USDA, Table 9-9). There were 2.155 million farms in
the United Statesin 2001. USDA reported that in 1997, there were 31,500 farms that grew cotton. Exhibit Bra-
46 (“ Cotton: Background and Issues for Farm Legislation,” USDA, July 2001, p. 2).

0 Exhibit Bra-142 (Agricultural Outlook, USDA, May 2002, p. 59). The calculations cited above were
derived from comparing upland cotton cash receipts compared to total commodity cash receipts net of
government payments.

"1 Exhibit Bra-145 (US and State Farm Income Data (United States and States 1997-2001), USDA,
Table 5).

"2 Brazil does not have access to actual CCP base acreage figures. Therefore, Brazil has used MY 2001
figures as a proxy and relies on MY 2001 PFC base acreage for the 7 crops covered by PFC payments (Exhibit
Bra-142 (Agricultural Outlook, USDA, May 2002, p. 50) and has added MY 2001 soybean, peanut and other
oilseed acreage (Exhibit Bra-146 (Acreage, NASS, 28 June 2002, p. 14, 15 and 17) (286.8 million acres). Total
US farmland in 2001 was 959,163,331 million acres (Exhibit Bra-143 (Agricultural Statistics 2003, USDA,
Table 9.6).

23 Exhibit Bra-147 (“ Estimate of Support Granted by Commodity via Counter-Cyclical Payments”).

4 Exhibit Bra-147 (“ Estimate of Support Granted by Commodity via Counter-Cyclical Payments”).

S Upland cotton and rice PFC base acreage represented 16.2 and 4.1 million acres (Exhibit Bra-142
(Agricultural Outlook, USDA, May 2002, p. 50)). Brazil does not have any information on the effects of the
base acreage update and, therefore, uses the PFC base acreage as a proxy for CCP base acreage. Total US
farmland in 2001 was 959,163,331 million acres (Exhibit Bra-143 (Agricultural Statistics 2003, USDA,
Table 9.6).

26 Exhibit Bra-107 (“US and State Farm Income Data, Farm Cash Receipts,” ERS, USDA, June 2003).



WT/DS267/R/Add.2
Page |-27

63. This evidence demonstrates that CCP (and direct payments) are provided to only a fraction of
the producers of agricultural commodities in the United States and that payments are focused to
producers of alimited number agricultural products. In view of these facts— particularly that upland
cotton has its own “target price’ of 72.4 cents per pound and accounted for 80 percent of all CCP
payments in MY 2002 — it is appropriate for the Pandl to consider only upland cotton statistics to
conclude that these payments are “ support to cotton” and are also “ product-specific”.

64. But even if the Panel relies on data regarding al 10 CCP programme crops, the evidence till
demonstrates that CCP and direct payments are “support to cotton” and “product-specific” support
because they are not provided to producers of US agricultural commodities “in general”. Only around
30 percent of the farm acreage in the United States is farmed by producers with the possibility of
receiving CCP payments.”” In MY 2002, only 2.2 percent of total US farmland was dligible to receive
CCP payments.”® In light of these facts, it is not surprising that the EC correctly recognized in June
2002 that the US CCP programme does not represent a domestic support programme “provided in
favour of agricultural producersin general”.”

45, If the Panel considered that Step 2 payments paid to exporters were an export subsidy,
would the United States count them as domestic support measures for the purposes of Article
13(b)? Please verify Brazil's separate data for Step 2 export payments and Step 2 domestic
paymentsin Exhibit BRA-69 or provide separate data. BRA, USA

Brazil’s Answer:

65. Brazil can verify that the Step 2 information its representatives received and that is tabul ated
in Exhibit Bra-69 was obtained from Wayne Bjorlie wayne bjorlie@wdc.usda.gov) in the Kansas
City Commodity Office (KCCO) upon request for such datain December 2002.

46. What is the relevance, if any, of the concept of " specificity” in Article 2 of the SCM
Agreement and references to "a product” or "subsidized product” in certain provisions of the
SCM Agreement to the meaning of "support to a specific commodity" in Article 13(b)(ii)
Agreement on Agriculture? BRA, USA

Brazil's Answer:

66. The concept of “specificity” in Article 2 of the SCM Agreement is useful context in
interpreting the meaning of “support to a specific commodity” in Article 13(b)(ii). As the
United States recognized at the First Meeting of the Panel with the parties, the word “ support” as used
in the Agreement on Agriculture is a synonym for “subsidy”.?’ The term “support to a specific
commodity” has a similar meaning as “subsidized product,” as used in, inter alia, Article 6.3(c) of the

" Brazil does not have access to actual CCP base acreage figures. Therefore, Brazil has used MY 2001
figures as a proxy and relies on MY 2001 PFC base acreage for the 7 crops covered by PFC payments (Exhibit
Bra-142 (Agricultural Outlook, USDA, May 2002, p. 50) and has added MY 2001 soybean, peanut and other
oilseed acreage (Exhibit Bra-146 (Acreage, NASS, 28 June 2002, p. 14, 15 and 17) (286.8 million acres). Total
US farmland in 2001 was 959,163,331 million acres (Exhibit Bra-143 (Agricultural Statistics 2003, USDA,
Table 9.6).

8 Upland cotton and rice PFC base acreage represented 16.2 and 4.1 million acres (Exhibit Bra-142
(Agricultural Outlook, USDA, May 2002, p. 50)). Brazil does not have any information on the effects of the
base acreage update and, therefore, uses the PFC base acreage as a proxy for CCP base acreage. Total US
farmland in 2001 was 959,163,331 million acres (Exhibit Bra-143 (Agricultural Statistics 2003, USDA,
Table 9.6;.

° Exhibit Bra-144 (G/AG/R/31, paras. 30-31).

80 Brazil does not mean to imply that in the second phase of this proceeding it will not have the burden
of demonstrating that each of the domestic support programs are “subsidies’ within the meaning of the SCM
Agreement.
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SCM Agreement. Given the textua similarities between “subsidized product” and “support to a
specific commodity”, assessment of whether “support to a specific product” exists could be examined
with at least some reference to the specificity criteria of Article 2 of the SCM Agreement. Article 2 of
the SCM Agreement provides, in relevant part:

2.1 In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is
specific to an enterprise or industry or group of enterprises or industries (referred to
in this Agreement as “certain enterprises’) within the jurisdiction of the granting
authority, the following principles shall apply:

(8 Where the granting authority, or the legidation pursuant to which the granting
authority operates, explicitly limits access to a subsidy to certain enterprises, such
subsidy shal be specific.. . .

(c) If, notwithstanding any appearances of non-specificity resulting from the
application of the principles laid down in subparagraphs (a) and (b), there are
reasons to believe that the subsidy may in fact be specific, other factors may be
considered. Such factors are: use of the subsidy programme by a limited number
of certain enterprises, predominant use by certain enterprises, the granting of
disproportionaly large amounts of subsidy to certain enterprises. . .

2.2 A subsidy which is limited to certain enterprises within a designated geographical
region within the jurisdiction of the granting authority shall be specific.

67. The US Statement of Administrative Action (“*SAA”) describes in some detail how the
United States intends to administer the specificity provisions, suggesting that the US Department of
Commerce applies alow threshold for finding both “de jure” and “de facto” specificity:

The Administration intends to apply the specificity test in light of its origina purpose,
which is to function as an initial screening mechanism to winnow out only those
foreign subsidies which truly are broadly available and widely used throughout an
economy.**

Brazil agrees with this statement that the “original purpose’ of the specificity criterion is to make
subsidies non-specific only when they are broadly available and widely used throughout an economy.

68. The ordinary meaning of the plural term “certain enterprises,” as set out in the chapeau to
ASCM Article 2.1, underscores that a subsidy can be specific even if it appliesto a“group of . ..
industries.” The term “industry” is defined as “a particular form or branch of productive labour; a
trade, a manufacture” ** Thus, the text of the chapeau supports the notion that for a subsidy to be
specific under the SCM Agreement it must be limited to a certain number of industries that may be
involved in different trades or manufacturing processes.

69. The object and purpose of the specificity requirement in Article 2.1(a) of the SCM Agreement
is consistent with a broad scope for specificity. One key purpose for the specificity requirement is to
avoid the countervailability of those subsidies widely available in an economy, while at the same time
ensuring that those subsidies that benefit some groups of industries or enterprises more than others are
covered. Asthe United States noted in the SAA:

The specificity test was intended to function as a rule of reason and to avoid the
imposition of countervailing duties in situations where, because of the widespread

81gee Exhibit Bra-148 (“ Statement of Administrative Action,” p. 929) (emphasis added).
82 The New Shorter Oxford English Dictionary, 1993 edition, p. 1356.
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availability and use of a subsidy, the benefit of the subsidy is spread throughout an
economy. Conversely, the specificity test was not intended to function as a loophole
through which narrowly focused subsidies provided to or used by discrete segments
of an economy could escape the purview of the CVD law

70. Therefore, the ordinary meaning, context and object and purpose of Article 2.1(a) of the SCM
Agreement confirm that subsidies that are available to discrete segments of an economy or to only
particular industries are specific. Under these standards, each of the subsidies challenged by Brazil in
this dispute (and listed as support for the purposes of the peace clause analysis) are provided to
“discrete segments’ of the US economy. Indeed, they are provided to discrete segments of the sub-
section of the US economy known as “agriculture”. Thus, if the Panel were to apply the specificity
standard set out in Article 2 of the SCM Agreement to Article 13(b)(ii) of the Agreement on
Agriculture, the identified domestic support subsidies would be considered “ specific”.

71 Brazil notes that further support for the use of specificity concepts from the SCM Agreement
in interpreting Article 13(b)(ii) of the Agriculture Agreement is found in the definition of “AMS’ in
Article 1(a) of the Agriculture Agreement. The definition of “non-product specific” support (“support
provided in favour of agricultural producers in generd”) illustrates that the concept of specificity in
the context of the SCM Agreement and of AMS in the Agreement on Agriculture are similar. Both
would require a finding of specificity unless support is provided to an economy generally, in the case
of the SCM Agreement, or to “producers’ of agricultural commodities “in general,” in the case of
AMS under the Agriculture Agreement.

72. In contrast, the United States seeks to apply an extremely restricted concept of specificity to
the peace clause that begins and ends with the question whether production of a specific commodity is
required to receive the payment. Thisis one of the “policy-specific” criteria of a“green box” test in
Annex 2, paragraph 6, but not the test of “support to a specific commodity” required by
Article 13(b)(ii). Further, as demonstrated above, this narrow US interpretation finds no support in
the provisions of the SCM Agreement and the Agreement on Agriculture that speak to specificity.

4, "in excess of that decided during the 1992 marketing year"
47. Wher e does Article 13(b)(ii) require a year-on-year comparison? BRA, USA

Brazil’s Answer:

73. The text of Article 13(b)(ii) sets up a comparison between the “support” “grant[ed]” during
the implementation period with support “decided” during the 1992 marketing year. Brazil cannot
conceive of a methodology in which al support granted during the entire implementation period could
be compared with the support decided during marketing year 1992. In order to generate an “apples to
apples’ (“support to support”) comparison, it is necessary to compare the support granted in any
marketing year during the implementation period with the support decided during marketing year
1992. No other reading of Article 13(b)(ii) would permit the required comparison.

74. Additionally, Brazil notes that the second condition for domestic support measures to be
exempted from actions under the SCM Agreement is that a Member’s domestic support measures
conform fully to Article 6, and, thus, grant support within the limits of that Member's Total AMS
reduction commitments. These Total AMS reduction commitments are made on ayearly basis. The
nature of the reduction commitment and the manner, in which compliance with Article 6 is
determined, demonstrates that Article 13(b)(ii) — read in accordance with its chapeau and the
reference to Article 6 therein — requires a year-by-year comparison. The context of the chapeau
provides support for Brazil’s argument made above that the relevant comparison for Article 13(b)(ii)

83 Exhibit Bra-148 (Statement of Administrative Action, p. 930).
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involves a comparison of support granted in any of the marketing years during the implementation
period with support decided in MY 1992.

75. Similarly, Article 13(c) provides further context to support the conclusion that
Article 13(b)(ii) requires a year-by-year comparison. Brazil notes in its answer to Question 7, that
export subsidy reduction commitments under the Agreement on Agriculture are made on a
commodity-specific basis. Brazil has aso pointed out in its answer to Question 79 that a violation of
Part V of the Agreement on Agriculture, and the resulting loss of peace clause exemption, must also
be assessed on ayearly basis.

48. Does Article 13(b)(ii) require a comparison of support granted with support decided?
How could such a comparison be made? BRA, USA

Brazil's Answer:

76. The answer to the first question is yes, the text of Article 13(b)(ii) requires a comparison
between the “support granted” for marketing years between 1995-2003 with the “support decided” in
marketing year 1992. Brazil has explained in detail in its First Ora Statement the basis for this legal
conclusion.®

e The second question asks how the comparison must be made. Brazil is of the view that a
harmonious interpretation of “support decided” with “support granted” requires an examination of the
expenditures incurred for al of the support elated to the 1992 marketing year and each of the
marketing years during the implementation period ending 1 January 2004. This expenditure approach
permits an objective, easily verifiable approach to compare the support for each of the two time
periods. That is particularly important when, as in this case, there are a wide variety of programmes
that do not provide support on a “cents per pound” basis to al production. Brazil does not consider
that a comparison based on a “rate of support” approach as suggested by the United States alows the
same objective and easily verifiable comparison. Professor Sumner explained the difficulty of
comparing, on a “cents per pound” basis, deficiency payments, Step 2, marketing loans, and crop
insurance provided in marketing year 1992 with the marketing year 1999-2002 measures that replaced
or changed the 1992 measures.®™ Nevertheless, Professor Sumner was able, through a relatively
complex methodology, to caculate and compare a level of support on a per pound basis between
marketing year 1992 and marketing years 1999-2002.

78. Another methodology is the rate of support taking into account expenditures, as detailed in
Brazil’s answer to Question 60 infra. Brazil would note that a last methodology that would have been
possible, had the text of Article 13(b)(ii) included the term “AMS,” would be to calculate support
based on the criteria set forth in Annex 3 of the Agriculture Agreement. The results of this calculation
are set forth in Brazil’ s answer to Question 67 infra.

49, Brazil claimsthat theterms " grant” and " decided" in Article 13(b)(ii) have broadly the
same meaning. If so, why did the drafters not usethesameterm? BRA

84 First Oral Statement of Brazil, para. 31.
85 Exhibit Bra-105 (Statement of Professor Sumner at the First Meeting of the Panel).
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Brazil’s Answer:

79. Brazil set forth its interpretation of the terms “grant” and “decided” in its First Oral
Statement.®® Brazil concluded that the text, context, and object and purpose of Article 13(b)(ii) meant
that the MY 1992 “decision” must be related to “support granted” in order to make possible the
comparison between MY 1992 and marketing years during the implementation period. Yet, Brazil
does not believe that the “decision” in marketing year 1992 means that al of the support had to be
“granted” (i.e., paid) during the 12-month period of that single marketing year. Rather, the decision
had to authorize payment in respect of a specific marketing year, including MY 1992.%” However, a
Member could have decided during the 1992 marketing year to budget a certain amount of support to
specific commodities for the next several marketing years, including MY 1995 et seq. In that case,
the relevant peace clause comparison would involve comparing the support granted to a specific
commaodity in any marketing year during the implementation period to what was decided during the
1992 marketing year to be provided for that later marketing year.

80. Brazil has cited the negotiating history of Article 13(b)(ii), which indicates that the EC
insisted on the use of the word “decided” to obtain a safe harbour for the total quantity of its domestic
support subsidies that it had aready budgeted in marketing year 1992 for marketing year 1995 and
thereafter® Brazil will comment further, as required, on the intentions of the “drafters’ following
receipt of the answers of the European Communities and the United States.

50. Please provide any written drafting history which could shed light on why the proviso
was added to what is now Article 13(b)(ii) and, in particular, why both words " grant" and
"decided" wereused. USA

51. Could the United States please comment on the inter pretation advanced by the EC, in
paragraphs 16 and 18 of its oral statement, of the words " decided during the 1992 marketing
year" ? USA

52. Please comment on an interpretation of the words " decided during” in Article 13(b)(ii)
that would read them as synonymous with the words " authorized during”. BRA, USA

Brazil's Answer:

81 Brazil agrees that in its proper context, the term “decided during” in Article 13(b)(ii) is
synonymous with the words “authorized during”. Brazil fas set forth the reasoning and citations
supporting this conclusion in its Answers to Question 49 supra and Question 58 infra, aswell asin its
First Ora Statement at paragraph 31.

53. Assume, for arguments sake, that the only " decison” made in the United Statesin 1992
was the target price. How would Brazil make the comparison vis-a-vis, for example, the year
20017 BRA

Brazil’s Answer:

82. Brazil maintains that the relevant comparison under Article 13(b)(ii) is to compare
expenditures incurred relating to MY 1992 with expenditures incurred relating to marketing years
during the implementation period. Only this methodology allows for a comparison irrespective of the
nature and characteristics of the domestic support measures provided and does not suffer from the

8 First Oral Statement of Brazil, paras. 27-34

87 Brazil and the United States apear to agree that MY 1992 is the relevant marketing year for
purposes of this dispute.

88 First Submission of Brazil, para. 140.
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shortcomings of other approaches, on which Brazil will comment below. In particular only an
expenditure incurred approach allows for an effective comparison in the following situation: Assume,
a Member introduces a payment that is made at afixed rate per pound and is paid for each pound of
actua upland cotton production. In this situation, it would be difficult to compare this domestic
support measure, which is completely unrelated to market prices to a domestic support measure
decided by a Member in MY 1992 and which sets a target price and provides price support.

83. With this qualification in mind, Brazil’s understanding of this question is that the assumed
single “decision” was the establishment of a target price of 72.9 cents per pound for eligible US
upland cotton production during MY 1992. The assumed single “decison” on a target price of 72.9
cents per pound comprised of many other sub-decisions on the mandatory acreage reduction
programme, on the operation of the 50/92-programme option, and on optional flex acres, among
others.®® Professor Sumner has analyzed in detail the process through which such a target price of
support could be compared to the support provided in MY 1999-2002.%° For MY 1992, he found that
the estimated per unit support rates for all programs was 60.41 cents per pound. For MY 2001, he
found the per unit support rates for al programmes was 66.51 cents per pound. Brazil refers to
Professor Sumner’ s detailed description of the methodology he used to make these calculations.™*

&4 Theirrationality of the simplistic “72.9 is greater than 51.92" approach by the United Statesis
revealed by comparing it with the results of Professor Sumner taking into account in the calculation of
the “rate of support” digibility criteria and the costs imposed by participation in the US upland cotton
support programs. It is also demonstrated by comparing the expendituresin MY 1992 ($1.9 billion)
with the expendituresin MY 2001 ($4 hillion).

54, Please identify all United States legal and regulatory and administrative instruments
decided during the marketing year 1992, with the respective dates of decision, that decided
support for upland cotton. BRA, USA

Brazil’s Answer:

85. Brazil will comment further upon receipt of the answer provided by the United States to this
guestion. The United States obviousdly has access to records related to al the decisions taken by the
United States concerning its support programs for MY 1992. However, Brazil notes that given its
understanding of the operation of the US support programmes, the United States took a number of
decisions with respect to the upland cotton support programmes for MY 1992.

86. Many of the US support programmes for MY 1992 were decided by Title V of the Food,
Agriculture, Conservation and Trade (FACT) Act of 1990 (P.L. 101-624), which established US farm
policy for the 5 crop years 1991/92- 1995/96, and by the Omnibus Budget Reconciliation Act (OBRA)
of 1990 (P.L. 101-508), which established several programme provisions in order to reduce
programme costs. Brazil considers that among the decisions taken by the United States in relation to
MY 1992 upland cotton support programmes were the following:

Continuation of the upland cotton target price under the deficiency payment programme
at the 1990 level of 72.9 cents per pound set by the 1990 FACT Act. The OBRA limited
the maximum payment acreage at 85 percent of the crop acreage minus the acreage
reduction programme requirement, which was set annually. Therefore, the United States
had to take a decision with respect to the MY 1992 percentage of deficiency programme

8 For amore thorough discussion of the decisions Brazil understands the United States has taken with
respect to MY 1992, see Brazil’s answer to Question 54.

9 See Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the Panel).

1 Annex 2 to Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the
Pandl).
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base acreage that would be required to be set aside under the acreage reduction
programme.

In connection with the former, the United States also took a decision allowing producers
to plant up to 25 percent of upland cotton acreage base, the so-caled “flex acreage,” to
any commodity except fruits and vegetables and mung beans.

Furthermore, the United States had to decide on how to implement the 50/92- programme
option under the deficiency payment program.

The United States also needed to determine the upland cotton acreage base for purposes
of the deficiency payment programme, which for MY 1992 represents the previous three-
year average of planted and considered planted upland cotton acreage.

Concerning the deficiency payment program, the United States finally had to decide on
the payment rate for upland cotton.

Concerning the marketing loan programme, the United States had to take a decision
setting the marketing loan rate for upland cotton.

Furthermore, the United States had to establish aweekly “ adjusted world price” and, thus,
the repayment rate for marketing loans determining the rate of marketing loan gains or
loan deficiency payments.

Furthermore, the United States took a weekly decision in MY 1992 with respect to the
Step 2 payment rate applicable for that week.

Regarding crop insurance, the Federal Crop Insurance Act of 1980 was the authorizing
legidation, but it was necessary to adopt decisons concerning individua insurance
policies that would apply to upland cotton and to set the respective rates of premium
subsidies.

87. While Brazil does not consider this list to be exhaustive, it gives the Pangl an overview on the
variety of decisions the United States had to take to make the support programme to upland cotton
operational. Brazil looks forward to the answer provided by the United States and reservesits right to
comment as appropriate.

55. Please provide a copy of the instrument in which the rate of support for upland cotton
during the marketing year 1992 was decided, indicating the date of the decison. USA

56. Could the United States please explain how support granted under legidation that dates
back to 1990 can have been support " decided during the marketing year 1992" ? USA

57. If the United States decided on arate of support for MY 1992, does that not mean that it
decided on whatever budgetary outlay was required to meet that rate of support, even if the
exact amount was not known at that time? USA

58. Please comment on the argument advanced by the EC, in paragraph 17 of its oral
statement that: "Had WTO Membersintended a limitation to the support provided or granted
in 1992 the word 'for' would have been used in place of 'during'." BRA
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Brazil’s Answer:

88. Brazil agrees with the EC that the word “during” does not mean that al of the support need be
provided or granted within the 12-month period of marketing year 1992. Rather, the decision must
have been related to the amount of support to be granted in respect of marketing year 1992. This
interpretation is consistent with an expenditure methodology that compares expenditures for upland
cotton in respect of MY 1992 with expenditures for upland cotton in MY 1995-2003, and thereby
permits a comparison of 1992 levels of support with levels of support in marketing years 1995-2003.

89. The negotiating history cited by Brazil in its First Submission indicates that the EC isin a
specia Situation vis-a-vis the peace clause® It apparently made the decision in marketing year 1992
to budget an amount of support for commodities for marketing years 1995-2000 in its CAP reform.

Brazil agrees with the EC that Article 13(b)(ii) was “intended to set up as a benchmark an amount of
support adopted by some form of decision (be it political, legidative or administrative) in which
support for a specific product isdecided . . .” But the EC qualifies this assertion with the notion that
that decision can only be “allocated for future years”*® This qualification would appear to be
compelled by the EC' s particular situation. But that situation does not justify the EC’s conclusion that
its “future years’ concept means that Article 13(b)(ii) “clearly is not intended to set up a comparison
between domestic support granted in 1992 and domestic support granted in a more recent period.”

0. The notion of a “decison” suggests that individual Members each made some sort of a
decision with respect to the peace clause. The United States and Brazil agree that the decision made
by the United States — whatever it may have been — related to the level of support provided to upland
cotton in MY 1992. Brazil’s argument with the United States concerns the type of decision and the
methodol ogy that can be used to account for the level of support decided during MY 1992

59. Should the rate of support asindicated in Article 13(b)(ii) include the market price? If
S0, why isit appropriateto includeit in the comparison under Article 13(b)(ii)? BRA, USA

Brazil’s Answer:

9L The most natural measure of support is budgetary expenditures, and these implicitly include
market price in the sense that, for several US upland cotton programs, higher market prices lead to
lower budgetary outlays. The US Government payments under the marketing loan, deficiency and

counter-cyclical programs al decline with increasing market prices, as they cover the difference
between the loan rate or the target price and the market price. Step 2 payments are also related to
market prices in that they cover the difference between the A-Index and the lowest-priced US quote
for upland cotton and, therefore, vary with market prices® Incorporating the different degrees to

which the market price influences the support provided by the US Government to its upland cotton
farmersis best achieved by looking at the results in terms of budgetary outlays for the programs. This
measure of support is straightforward to apply and alows a ready and accurate comparison between

1992 and subsequent marketing years.

92. Under the US approach and Professor Sumner’ s adaptation of the US approach, market prices
enter the calculation of the “rate of support” in the sense that the expected rate of support from the
loan rate and the target price per eigible unit of production includes revenue expected to be received
from the market (expected market price) and revenue expected from the US Government (subsidies).
The market price enters inversely in the sense that the outlay is inversely related to the market price,
as for instance the loan rate benefits make up the difference between the loan rate and the adjusted

92 First Submission of Brazil, para. 140.

93 Oral Statement of the European Communities, 24 July, para. 18.

94 Brazil notes, however, that the relationship between market price and level of Step 2 payments by the
US Government is not as straightforward and positively correlated as for the other price-based programmes.
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world price for the eligible share of production.®® The higher the market price, the higher the resulting
budgetary outlays.

93. Additionally, there is one further important reason why the notion of support in
Article 13(b)(ii) should include the market price.  Without reference to the market price, it is
impossible to say what the rate of support means to farmers. It may be that the support is completely
irrelevant, because market prices are much higher than the loan rate or the target prices set by the US
Government. For instance, the loan rate was irrelevant for US upland cotton producersin MY 1994-
1996,% because market prices were so high that no payments occurred. However, under essentialy
the same program, market loan benefits amounted to 26.6 cents per pound in MY 2001.%" Thus,
without taking market prices into account, it is impossible to trandate a “rate of support” into actual
support provided and to give meaning to the term “support.”

60. Can you provide information on support decided in 1992 and the years with which you
believe it should be compared, on a per support programme / per unit of production / per
annum basis? If possible, please specify how, if at all, budget outlays may be transposed into
units of production, and which units of production are best to use. BRA, USA

Brazil’s Answer:

A, Brazil maintains that the appropriate measure of support decided during MY 1992 is total
actual expenditures resulting from any decisions regarding support to upland cotton. This must then
be compared to total actua expenditures for support to upland cotton for MY 1999, 2000, 2001 and
2002. Presenting expenditures as a “rate of support” per pound of upland cotton disguises the fact
that US expenditures for upland cotton have increased considerably since MY 1992. Thisis due to
the fact that the increased US expenditures are now spread over an also increased US production.
Therefore, a*“rate of support” based on budgetary outlays or expenditure understates the real increase
in US support to upland cotton. However, even disregarding the underestimation of the amount spent
for upland cotton by presenting the budgetary outlays in the form of support per pound of actual
upland cotton production, the data presented below show that also this measurement demonstrates that
the US support in MY 1999-2002 is higher in each year than it wasin MY 1992.

95. In answering this question, and responding to the Pandl’ s requests, Brazil presents the support
provided by the various US support programmes for a given marketing year on a per pound of actua
upland cotton production basis. This approach takes into account market prices. Thus, the “support
level” from deficiency payments, from the marketing loan programme and from counter-cyclical and
Step 2 payments no longer reflects the “target price” approach favoured by the United States, but
reflects actual payments made per unit of actual production.

%. Brazil believes that the unit of production that should be used is a pound of upland cotton
actually produced in the United States for that marketing year in question. US support programmes
provide support based on actua production (marketing loan programme, Step 2 and cottonseed
payments), actual acres planted (crop insurance), updated historical production and current prices
(deficiency payments and counter-cyclical payments), historical production (PFC, market loss
assistance), and finaly, updated historica production (direct payments). The most natura
comparison on a per unit basis is to use actual production. The US National Cotton Council also
calculates the support provided by al of these programmes to its upland cotton producer membersin
“cents per pound” of actua production.®® This reflects the redlity that an upland cotton farmer

% Brazil notes that budgetary outlays have not been part of Professor Sumner’s calculation of the rate
of support provided by the marketing loan, deficiency payment and CCP payment program.

9 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton,” USDA, January 2003, p. 5-6).

97 See Brazil’ s answer to question 60.

9BExhibit Bra-109; Exhibit Bra-111; Exhibit Bra-112.
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seeking to remain in business must calculate whether the amount of government support plus market
revenue compensates for the cost of production incurred by producing a pound of upland cotton.

97. Brazil arrives a the figures presented in the following table by dividing the tota annua
amount of budgetary outlays to upland cotton from a US support programme by the total amount of
production of upland cotton in the relevant marketing year.

Support Per Pound Of Upland Cotton By Year And Support Programme
Y ear 1992 | 1999 | 2000 | 2001 | 2002
Programme | ----- cents/pound -----
Bgﬁ';@’ 1349 none none none none
Emeent o | none 7.00 6.71 481 none
Market Loss
Assistance none 6.97 7.15 6.65 none
Payments’
Bé;%temszu none none none none 6.04
Counter-
cyclica none none none none 12.43
Payments’
Marketing loan
(Loan gains 9.86 19.75 6.72 26.63 11.85
and LDP)°
gta?/pmzenﬂ 2.74 5.39 293 2.09 3.95
wob o |0z 217 200 279 242
gg;tr‘r’::s?d none 101 229 none 0,62
Total 26.44 42.29 27.8 42.97 37.31
Notes

! Deficiency payment per pound of actual production = deficiency payment expenditure / (total production [bales] * 480
[pounds/per bale]). Total deficiency paymentsin MY 1992 were $1.0174 billion, while total production was 15,71 million
bales (Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4-6)). One bale equals 480 pound of upland
cotton.

2 PFC payment per pound of actual production = PFC payment expenditure for upland cotton base * (actual upland cotton
acreage / PFC upland cotton base acreage) / (total production [bales] * 480 [pounds/per bale]). Total PFC payments to
upland cotton are taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6). This amount has
been adjusted by the ratio of upland cotton acres actualy planted (Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA,
January 2003, p. 4)) to upland cotton base acres in the PFC programme (Exhibit Bra-142 (Agricultural Outlook, May 2002,
p. 50)). This adjustment is necessary because only the portion of upland cotton PFC payments that actually benefits acres
planted to upland cotton can be considered support to upland cotton. Because the latter figure is higher than the former, this
leads to a reduction in the payment rate reflecting actual production in each year. Total production is taken from Exhibit Bra-
4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4).

3 Market | oss assistance payment per pound of actual production = Market | oss assistance expenditure for upland cotton base
* (actual upland cotton acreage / PFC upland cotton base acreage) / (total production [bales] * 480 [pounds/per bale]). Total
market loss assistance payments to upland cotton are taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA,
January 2003, p. 6). Thisamount has been adjusted by theratio of upland cotton acres actually planted (Exhibit Bra-4 (“Fact
Sheet: Upland Cotton,” USDA, January 2003, p. 4)) to upland cotton base acres in the PFC programme (Exhibit Bra-142
(Agricultural Outlook, May 2002, p. 50)). This adjustment is necessary because only the portion of upland cotton market
loss assistance payments that actually benefits acres planted to upland cotton can be considered support to upland cotton.
Because the latter figure is higher than the former, this leads to a reduction in the payment rate. Total production istaken
from Exhibit Bra-4 (“ Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4).
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4 Direct payments per pound actually produced = total direct payment expenditure for upland cotton base * (actual upland
cotton acreage/direct payment upland cotton base acreage) / (total production [bales] * 480 [pounds/per bale]). Total direct
payments for MY 2002 have been re-estimated from the figure presented by Brazil in its First Submission, para. 59. The
new figure is based on the statutory payment rate of 6.67 cents per pound of upland cotton base multiplied by the direct
payment upland cotton base acreage of 16.3 million acres (Brazil has assumed it to be the previous Syear average as
reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)) multiplied by the direct payment yield of
604 pounds per acre (Brazil has assumed it to be the previous 5year average as reported by USDA in Exhibit Bra-142
(Agricultural Outlook, May 2002, p. 50)). Payments are made on 85 percent of base acres. This trandates into a total of
$558.17 million. This amount has been adjusted by the ratio of upland cotton acres actually planted Exhibit Bra-4 (“Fact
Sheet: Upland Cotton,” USDA, January 2003, p. 4) to upland cotton base acres in the direct payment program. Because the
latter figure is higher than the former, this leads to a reduction in the direct payment rate. This adjustment is necessary
because only the portion of upland cotton market loss assistance payments that actually benefits acres planted to upland
cotton can be considered support to upland cotton. Total production is taken from Exhibit Bra-4 (“Fact Sheet: Upland
Cotton”, USDA, January 2003, p. 4).

5 Counter-cyclical payments per pound actually produced = total counter-cyclical payment expenditure for upland cotton
base * (actual upland cotton acreage / counter-cyclical payment upland cotton base acreage) / (total production [bales] * 480
[pounds/per bale]). Total counter-cyclical payments for MY 2002 have been re-estimated from the figure presented by
Brazil inits First Submission, para. 69. The new figure is based on the MY 2002 payment rate of 13.73 cents per pound of
upland cotton base multiplied by the counter-cyclical payment upland cotton base acreage of 16.3 million acres (Brazil has
assumed it to be the previous 5-year average as reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002,
p. 50)) multiplied by the counter-cyclical payment yield of 604 pounds per acre (Brazil has assumed it to be the previous 5-
year average as reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50) Brazil notes that this
underestimates the payments, asit disregards the yield update for purposes of the counter-cyclical payments). Payments are
made on 85 percent of base acres. This trandates into a total of $1,148.98 million. This amount has been adjusted by the
ratio of upland cotton acres actualy planted Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4) to
upland cotton base acres in the counter-cyclical payment programme. Because the latter figureis higher than the former, this
leads to a reduction in the direct payment rate. This adjustment is necessary because only the portion of upland cotton
market |oss assistance payments that actually benefits acres planted to upland cotton can be considered support to upland
cotton. Total production istaken from Exhibit Bra-4 (“ Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4).

5 Marketing loan benefit per pound of actual production = total marketing loan expenditures / (total production [bales] * 480
[pounds/per bale]). Total marketing loan payments (marketing loan gains plus loan deficiency payments) are taken para.
144, 148-149 of the First Submission of Brazil. Total production is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”,
USDA, January 2003, p. 4).

7 Step 2 payments per pound of actual production = total Step 2 expenditures/(total production [bales] * 480 [pounds/per
bale]). Total Step 2 payments are contained in Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 6).
Brazil has estimated the MY 2002 amount at note 335 in its First Submission to be $317 million. The amount of production
has been taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4). Brazil notes that the
difference between 3.95 cents per pound resulting from this calculation and 4 cents per pound — which was the basis for
Brazil to calculate the total Step 2 payment for MY 2002 — is due to rounding effects.

8 Crop insurance pay ments per pound of actual production = total crop insurance expenditures / (total production [bales] *
480 [pounds/per bale]). Total crop insurance payments are taken from Exhibit Bra-57 (“Crop Y ear Statistics’, Federal Crop
Insurance Corporation). Totd production is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003,
p. 4).

9 Cottonseed payment per pound of actual upland cotton production = total cottonseed expenditures/(total production [bales]
* 480 [pounds/per bale]). Total mttonseed payments are listed in Brazil’s answer to question 17 (see para. 9). Total
production is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4).

9. Brazil notes that also under this approach, the total US support to upland cotton in MY 1999-
2002 surpasses the support decided by the United States in MY 1992. Brazil furthermore notes that
even considering the support programs (and their respective replacements)® individually, nearly al of
them provide higher support in MY 1999-2002 than they (or their predecessors) did in MY 1992 (with
the exception of Step 2 and PFC / market loss assistancein MY 2001).

61. Doesthe United States consider that Article 13(b)(ii) permits a comparison on any basis
other than a per pound basis? USA

62. According to Prof. Sumner's calculation, the per pound support increased by
approximately 24 % from 1992 to 2002. On the other hand, the Panel understands that the

9 The deficiency payments were replaced by PFC and market | oss assistance paymentsin MY 1999
2001 and by direct and counter-cyclical paymentsin MY 2002.
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total budget outlay, according to Brazil, increased morethan that. What, in Brazil's view, isthe
reason for thisdifferencein therate of increase? BRA

Brazil’s Answer:

99. US budgetary outlays for upland cotton are a function of the level of price, income and other
support provided by the US support programmes. Everything being equal, an increase in the “rate of
support” as interpreted by the United States would trandate one-to-one into an increase of
expenditure. However, the “rate of support” is not the only determinant of budgetary outlays, as two
important qualifications apply. First, the most important US subsidy programmes for upland cotton
are price-based.® For instance the marketing loan payment in MY 2002 guarantees a return of 52
cents per pound. With lower market prices, the gap between the adjusted world price and the loan
rate, i.e., the basis for the calculation of the marketing loan benefit, widens and payments per pound
increase. During the period MY 1992-2001, prices for upland cotton fell drastically.™®* For example,
average upland cotton prices received by farmers in the United States were 53.7 cents per pound in
MY 1992 and dropped to a low of 29.8 cents per pound in MY 2001.'% Therefore, even for an
identical set of programs providing an identical “rate of support,” budgetary outlays would have
vastly increased due to the drop in prices.

100.  Second, the United States increased the production of upland cotton between MY 1992 and
MY 1999-2002 from 15.7 million baes in MY 1992 to 16.3 million baes in MY 1999, 16.8 million
balesin MY 2000, 19.6 million bales in MY 2001 and 16.7 million bales in MY 2002.** Thus, the
increased “rate of support” was applicable to an increased production of upland cotton.

101.  In sum, budgetary outlays for upland cotton increased between MY 1992 and MY 2002 for
three main reasons. first, the United States increased its “rate of support”, second, lower upland
cotton prices led to higher budgetary outlays per pound of upland cotton produced; and third, at times
of falling market prices, the United States expanded its upland cotton production so that more upland
cotton was dligible to receive the increased rate of support. All of this resulted in an increase of
budgetary outlays for upland cotton that is relatively bigger than the increase in the US “rate of
support”.

102.  Lastly, Brazil notes that none of the figures presented by Professor Sumner'* represent actual

payments or actua rates of support. Rather, those figures represent average or expected rates of

support in any given marketing year. They are not based on actual production or prices,*® but solely
on expected production and prices. Therefore, they cannot easily be compared to actual payments
made by the United States in support of upland cotton. Professor Sumner chose the expected support
approach in order to match the approach suggested by the United States as closely as possible, while
correcting for its simplistic reliance on the target price that disregarded the eligibility criteria and
other features of the programmes.

63. In relation to Prof. Sumner's presentation at the first session of the first substantive
meeting, please elaborate on the reasons behind the increase in the figures (from 1992 to 2002)
concerning Loan Support and Step2 payments. BRA

100 These include the marketing loan program, the deficiency payment program, the counter-cyclical

payment Programme and the Step 2 programs.
%1 See First Submission of Braxzil, para. 28.

102 Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 5).

103 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4).

104 see Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the Panel).

105 Which would only be important for the rate of Step 2 payments, as only this programme depends on
actual prices for purposes of a rate of support. The other programs reduce Government payments with
increasing prices, so that the total rate of support remains basically the same, or are not price-related.
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Brazil’s Answer:

103.  The support rate from the marketing loan programme calculated by Professor Sumner
represents the expected support rate from the marketing loan programme. Concerning the marketing
loan programme, Brazil notes that the statutory loan rate, indeed, fell from 52.35 cents per pound in
MY 1992 to 51.92 cents per pound in MY 1999-2001'% before being dightly increased in MY 2002
to 52 cents per pound.*®” However, the somewhat higher loan ratein MY 1992 was accompanied by
srict digibility criteria’® In MY 1992, only production on farmland that participated in the upland
cotton deficiency payment programme was eligible for marketing loan benefits, which restricted
dligibility to 84.7 percent of production.’® In MY 1999-2001, only upland cotton produced on
farmland that participated in the PFC programme was eligible. Professor Sumner has conservatively
used 97 percent of upland cotton production in MY 1999-2001 as the participation rate of upland
cotton.™° Finally, in MY 2002, all US production of upland cotton was eligible to receive marketing
loan benefits."™™ Thus, taking into account the ligibility criteria for benefiting from the marketing
loan programme, the dightly higher loan rate in MY 1992 provided less support to total expected US
upland cotton production than the dightly lower loan ratesin later years.

104.  Concerning the difference between the expected Step 2 rate of support in MY 1992-2001 and
MY 2002, this difference stems from the fact that the United States eliminated the 1.25 cents per
pound threshold for Step 2 payments in the 2002 FSRI Act. Before MY 2002, Step 2 payments were
made in the amount of the difference between the A-Index and the lowest priced US quote for upland
cotton minus a 1.25 cents per pound threshold. Section 1207(a)(4) of the 2002 FSRI Act postpones
the application of this threshold until 1 August 2006.'** Thus, expected Step 2 payments for MY
2002 (and through MY 2005) will be 1.25 cents per pound higher than under the 1990 and 1996 Farm
Acts, which both applied the threshold.**®

64. Do the figures cited in Prof. Sumner's presentation at the first session of the first
substantive meeting indicate amount available or amount spent? Can the Panel derive amount
spent from these figures? |If Article 13(b)(ii) requires a rate of support comparison, istherate
of support the" rate" of support available or the" rate" at which the support was spent? BRA

Brazil's Answer:

105.  The figures in Professor Sumner’s calculation do not indicate amounts spent, but were an
attempt to approximate the expected rate of support for an expected pound of upland cotton

production under the specific rules in place for each support programme in that year. The figures
attempt to represent the normal result that would have been expected by policy makers and farmers as
a result of the programme decisions taken by the United States. They do not represent actual

expenditures per unit for any programme in any year because, in every year, the actual programme
payments per pound of actual production deviates from the expected or normal payments, because the
actual production will not exactly equal the expected production.

106 Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 5).

107 Exhibit Bra-29 (Section 1202(a)(6) and 1202(b)(6) of the 2002 FSRI Act).

108 gee Exhibit US-3 (7 CFR 1427.4(a)(3) and 7 CFR 1413 (1992 edition)).

109 Annex 2 to Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the
Panel, p. 3).

10 Annex 2 to Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the

Panel, p. 4).

11 Exhibit Bra-29 (Section 1201(b) of the 2002 FSRI Act).

12 Exhibit Bra-29 (Section 1207(a)(4) of the 2002 FSRI Act).

113 see Exhibit Bra-12 (“Cotton: Background for 1995 Farm Legislation”, USDA, April 1995, p. 16)
and Exhibit Bra-46 (“ Cotton: Background and Issues for Farm Legislation,” USDA, July 2001, p. 9).
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106. For some of the US support programs, the support indicated can be considered — within
certain limits — as support available per pound. However, there is not a complete identity between the
“expected rate of support* and the “support available to a pound of actual upland cotton production,”
because — as noted above— expected and actua production will vary from each other.

107.  For marketing loan benefits, the loan rate can be considered the maximum support available
to digible production in case the market price would fal to zero. Similarly, for deficiency and
counter-cyclical payments, the difference between the loan rate and the target price can be considered
the maximum support available, abeit again only for the eligible production. The expected support
differs from that, as it takes into account that not al of the expected production will benefit from those
subsidies. The actua support differs again, as expected and actual production may not be identical.
Finaly, actua US Government payments depend on market prices.

108. For PFC, market loss assistance, direct and cottonseed payments and crop insurance
subsidies, the “expected rates of support” represent expected expenditures per unit of expected
production. This has been calculated by using average budget expenditures over an appropriate
period as expected support, and by using average production as the expected production. Thus, these
payments are not maximum available “rates of support”. For example, under the crop insurance
programme the US Government pays premium subsidies. Higher per unit support would have been
available had al farms joined the programme at the maximum subsidized rates. However, this was
not an expected or normal occurrence. Especially in MY 1992, when subsidy rates were relatively
low, many upland cotton farms were expected to forgo participation in the programme. Both
maximum available crop insurance subsidies as well as expected or normal crop insurance subsidies
increased for MY 1999 through 2002, as premium subsidies rose and more cotton acreage found the
programme attractive. For crop insurance, but also for PFC and direct payments as well as market
loss assistance, the actual support per pound of upland cotton production will vary with the actual
production undertaken and actual yields achieved.

109.  Theactual “rate of support” from the Step 2 payments depends on the actua price differential
between the A-Index and the lowest-prices US quote. While it varies from the expected “rate of
support” with the actua realization of the price gap, it is not expected to be systematically correlated
to the actua level of prices.

110. In sum, it B not possible to derive the amount spent from the “expected rate of support”
caculated by Professor Sumner without adding additiona information on the level of market prices
and the actual US upland cotton acreage, yield and production, among other variables. Following the
US approach, Professor Sumner has calculated an expected rate of support that could be characterized
as an expected guaranteed revenue. This approach is distinct from an approach looking into actua
expenditures, as favoured and advocated by Brazil. In fact, Professor Sumner applied the US
approach to arate of support that would abstract in as far as possible from actua expenditures.

111.  Brazil refers the Pand to its answers to questions 60 and 67 for actual expenditures by year,
by programme — both per pounds of upland cotton production and as total expenditures for upland
cotton.

112.  Should the Panel decide that the required test under Article 13(b)(ii) is a “rate of support”,
Brazil submits that the relevant rate of support is “expenditures per pound of production”, and thus the
“’rate’ at which support was spent”, as discussed in Brazil’ s answer to Question 60.

65. Does Brazil consider that adjustment for inflation is relevant in the context of the
comparison under Article13 (b)(ii) ? BRA
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Brazil’s Answer:

113.  Brazil does not believe that an adjustment for inflation is relevant in the context of the
comparison under Article 13(b)(ii). First, there is nothing in the text of Article 13(b)(ii) that provides
for such an adjustment. Second, the only provision of the Agreement on Agriculture addressing
inflation is Article 18.4, which provides. “In the review process Members should give due
consideration to the influence of excessive rates of inflation on the ability of any Member to abide by
its domestic support commitments.” The “review process’ is the review by the Committee on
Agriculture of the progress of implementation of commitments as set out in Article 18 of the
Agreement on Agriculture. The fact that negotiators explicitly opened the possibility of “giving due
consideration to the influence of excessive rates of inflation” in the review process, but not for
purposes of Article 13(b)(ii), is evidence that this omission was intentional .

114.  Furthermore, a no time during the review process has the United States ever stated or made
any notifications that “excessive rates of inflation” in the US economy have negatively impacted “the
ability of [the United States] to abide by its domestic support commitments’. Even, if it had,
Article 18.4 has no relevance for the purposes of the comparison required by Article 13(b)(ii), as it
refers to the review process only, and not to the peace clause. Accordingly, there is no basis for the
Pand to apply any adjustment to the US level of support to upland cotton in marketing year 1992.

115. Nevertheless, if the Panel should decide to use such an adjustment, Brazil submits that the
appropriate index to be used is the applicable US agricultura price index. Three aternative indexes
could be used. The first and most direct is the index of prices received for cotton. Other indexes that
may be considered are the index of prices received for crops and the index of prices received for all
farm products.

2000 2001 2002

Index of prices received for cotton 82 65 49
Index of prices received for all crops 9% 9 103
Index of prices received for all farm products 9% 102 99

1990 to 1992 average = 100"

116.  Thus, under none of the applicable indices is there any significant inflation to be taken into
account. To the contrary, the cotton price index fell by 51 percent, while price indices for crops and
all farm products have been stable if compared to the 1990-1992 base used by USDA.

66. Could you please comment on the relative merits of each of the following calculation
methods for the purposes of the comparison of support to upland cotton with 1992, irrespective
of whether a particular measure should be included or excluded:

(@ Total budgetary outlays (Brazil's approach). USA

(b) Budgetary outlays per unit of upland cotton: Could you please calculate and
provide an estimate for the marketing years 1992 and 1999-2002, respectively,
and draw attention to any factor s/qualifications that the Panel would need to be
awareof. BRA, USA

114 Exhibit Bra-149 (Agricultural Outlook, August 2002, p. 38)
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Brazil’s Answer:

117.  Brazil has presented figures for budgetary outlays by unit of actua production in its answer to
Question 60. However, Brazil would like to add some further considerations on the shortcomings of
this approach.

118. A dgnificant issue in using these per unit figures to represent support rather than total
budgetary outlays is that a per-unit approach discounts the fact that some of the change in production
is itself caused by changes in the rate of support or subsidy. |If support is caculated by dividing
budgetary outlays by total production, the result neglects this effect. As support rises in the
numerator, production rises in the denominator and the ratio or per unit of an increased support rate
rises by less than total support (and may even decline).

119.  The perverse effect is that the more production is stimulated by the US domestic support
programmes and, thus, the more those programmes distort trade, the smaller the per unit measure
effect of the increased subsidy. For this reason, a subsidy rate per unit of actual production should be
avoided or used with extreme caution.

(c) Per unit rate of support (United States approach): How should changes in
acreage, dligibility and payment limitations per farm(s) (commodity certificate
programmes) be factored into thisapproach? BRA

Brazil’s Answer:

120.  The approach of the United States was simply to assert that the target price represented the
rate of support per unit in MY 1992 and the loan rate alone represented the rate of support per unit in
MY 2002. This approach rests on several fundamental errors.

121, Firdt, the approach left out major support programs in each year. For 1992, the approach |eft
out the Step 2 programme and crop insurance, both of which provided support to upland cotton in that
year. For 2002, the approach of the United States left out support provided by the direct payment
programme, the counter-cyclical payment programme and the cottonseed payment programme as well
as the Step 2 and crop insurance programmes.

122,  Second, the United States did not account for any factors that limited eligibility for support or
imposed costs of participation as a mandatory condition of receiving support from the US support
programmes. The failure to account for these factors in each year completely ignores the true nature
of the US support programmes for upland cotton and serioudly distorts the rate of support.

123.  Ladtly, these two per pound numbers cannot ssmply be added together because the igibility
criteria differ between them and, in particular, the support from the upland cotton deficiency payment
programme was expected to apply to an even smaller share of actual production than the support from
the marketing loan programme.

124.  Professor Sumner’s calculation attempted to correct the US presentation for these serious
flaws in the implementation of the US approach. Professor Sumner added back the programmes that
provide support to upland cotton, but that have been left out by the United States. He also corrected
the rate of support for eigibility restrictions and the cost of participation, and presented the rate of
support on the basis of expected production in order to be able to sum up the various “rates of
support.” At the same time, Professor Sumner has attempted to remain true to the approach of the
United States by avoiding the use of actual production or actual payments, and instead relying on
expected programme support per unit and expected or normal production to arrive at per unit support.
Professor Sumner’s approach also deals in detail with the question of how to account for digibility
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restrictions and costs of participation. Brazil refers the Panel to Annex 2 to Exhibit Bra-105 for the
details of Professor Sumner’s methodology.

125.  In addition to digibility, the Panel’s question refers specifically to payment limits. Payment
limits are applied on the basis of persons, including corporations, partnerships, producers and other
persons actively engaged in agriculture™*® Typically, for larger farms, there is more than one person
actively engaged in agriculture, including spouses, and landlords on a share rental basis. In addition,
there is typically more than one legal entity per farm and under the three entity rule, a person may
receive programme payments from three entities and up to double the payment limit for that person
for one entity. **®

126.  Payment limits for deficiency payments in MY 1992 were $50,000.*" Payment limits for
PFC (in MY 1999-2001)'*® were $40,000,"*° as is the case for direct payments (in MY 2002).*
Payment limits for counter-cyclical payments are $65,000 (in MY 2002).*** For the marketing loan
programme, a payment limitation of $75,000 per person applied in MY 1992. In the 1996 FAIR Act,
the payment limits for the marketing loan programme was aso $75,000, but was increased to
$150,000 for MY 1999-2001 by supplemental legisiation.*** The 2002 FSRI Act limits the amount of
marketing loan gains and loan deficiency payments to a total of $75,000 for each producer.**®
However, the key change between MY 1992 and MY 1999-2002 was the establishment of the
certificate programme in MY 1999,"* which effectively eliminated any payment limit for the
marketing loan programme.'*

127.  Brazil has no data that would alow it to factor payment limitations into the calculation of an
expected rate of support. However, Brazil notes that with the inception of the commaodity certificate
programme in MY 1999, the limitations imposed by payment limits have — if anything — been relaxed.
Additionally, Brazil notes that its approach to Article 13(b)(ii), by comparing total budgetary outlays,
takes the budgetary effects of payment limitations into account. For farmers that have reached their
payment limit, the US Government incurs no further expenditures, and consequently, the amount of
expenditures is lower than it would be absent the payment limit. In that sense, actual expenditures
reflect the effects of payment limits.

128.  Findly, Brazil notes that Professor Sumner’s calculations also do not account for the increase
in production or acreage devoted to upland cotton between MY 1992 and MY 2002. Taking thisinto
account by indexing the “expected rate of support” to the level of MY 1992 production — as one

115 Exhibit Bra-33 (7 CFR 1400.1 et seq.).

118 Exhibit Bra-33 (7 CFR 1400.1 et seq.).

17 Exhibit Bra-12 (“Cotton: Background for 1995 Farm Legislation,” USDA, April 1995, p. 14).

118 A dditional market |oss assistance payments were made that did not count towards the PFC payment
limit.

119 professor Sumner has stated in his statement at the first meeting of the Panel that a typical cotton
farm with 3000 acres received about $300,000 in PFC payments per year (see Exhibit Bra-105 (Statement of
Professor Daniel Sumner at the First Meeting of the Panel, p. 22). This amount results both from the fact that
several persons on a farm may be eligible for payment and from the fact that the three-entity rule doubled the
payment limit amount a single person could legaly receive (for an explanation on the three-entity rule see
paragraphs 74-76 of the First Submission of Brazil).

120 Exhibit Bra-27 (Side by Side Comparison of the 1996 and 2002 Farm Act, USDA, p. 12).

121 Exhibit Bra-27 (Side by Side Comparison of the 1996 and 2002 Farm Act, USDA, p. 12).

122 Exhibit Bra-27 (Side by Side Comparison of the 1996 and 2002 Farm Act, USDA, p. 12).

123 Exhibit Bra-42 (The 2002 Farm Act, Provisions and Implications for Commodity Markets,” USDA,
November 2002, p. 7).

124 Exhibit Bra-42 (The 2002 Farm Act, Provisions and Implications for Commodity Markets,” USDA,
November 2002, p. 8); Exhibit Bra-29 (Section 1603 of the 2002 FSRI Act).

125 The certificate programme b described in detail in paragraphs 75-76 of the First Submission of
Brazil.
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possible approach to account for the increase in production — would increase the “expected rate of
support” for later marketing years, as the amount of US production of upland cotton increased.”® The
result of the comparison of MY 1992 and MY 1999-2002 support will, however, be the same: The
United States support to upland cotton in MY 1999-2002 exceeded the support to upland cotton
decided in MY 1992 and the US domestic support measures fail to meet the condition in
Article 13(b)(ii) for exemption from actions under Articles 5 and 6 of the SCM Agreement and GATT
Article XVI:1.

(d) Per unit rate of support for upland cotton (Prof. Sumner's approach at the first
session of thefirst substantive meeting). USA

(67) ThePane requeststhe partiesto calculate and submit estimatesof the AMSfor upland
cotton for marketing years 1992, 1999, 2000, 2001 and 2002. For this purpose the parties are
each requested to submit AM S calculations for upland cotton (using the budgetary-outlay/non-
price gap methodology employed by the United States in respect of cotton in its DS
Notifications (e.g., G/AG/N/USA/43) and using the formats and supporting tables in document
G/AG/2) on the same basis as would be the case in calculating a product specific AMS for the
purposes of the calculation of the " Total Current AMS' in any year in accordance with the
relevant provisions, including as appropriate Article 1(a), (b) and (h), Article 6 and Annex 3 to
the Agreement. BRA, USA

Brazil’s Answer:

129.  Brazil sets forth the following table that summarizes the AMS calculation for upland cotton
for marketing years 1992 and 1999-2002. Using the definition of non-product specific support
detailed in Brazil’s answer to the Panel’s Question 40, al of the programmes listed constitute non-
exempt direct payments, within the meaning of G/AG/2, providing product-specific support to upland
cotton. The table includes al support programs that should have been included in “ Supporting Table
DS.6”, within the meaning of G/AG/2. To the best of Brazil’s knowledge, no other “product-
specific” support to upland cotton has been provided by the US Government.

130.  Brazil notes that the United States has notified the deficiency payments using the price gap
methodology provided for in Annex 3.**" Brazil considers it appropriate to follow the US decision
and will, therefore, calculate the amount of support to upland cotton provided by the deficiency
payment programme by using the “price gap” approach detailed in Annex 3, paragraph 10 and 11.
Brazil notes that US budgetary expenditures for MY 1992 for the deficiency programme were
$1,017.4 million. **®

126 Exhibit Bra-4 (“ Fact Sheet, Upland Cotton,” USDA, January 2003, p. 4)
127 Exhibit Bra-150 (G/AG/N/USA/10)
128 Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6).
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AMS For Upland Cotton By Year And Support Programme
Year 1992 | 1999 | 2000 | 2001 | 2002
Programme | -—--- $ million -----
[P)e?)rllr(r::gnltcs%/ 812.1 none none none none
Eg:ment 2 none 547.8 541.3 453 none
Market  Loss
Assistance none 545.1 576.2 625.7 none
Payments’
g;l;ercniznts“ none none none none 485.1
Counter-
cyclica none none none none 998.6
Payments’
Marketing loan
(Loan  gains| 743.8 1,545 542 2,506 952
and LDP)°
ga?/pmenf 2 206.7 421.6 236.1 196.3 317
oo s | 266 160.6 1617 262.9 1941
ggﬁgﬁf&d none 79 1847 none 50
Total 1,789.2 3,308.1 2,242.0 4,043.9 2,996.8
Notes

1 This calculation is based on the price gap formula set forth in para. 10 and 11 of AcA Annex 3. In its notification of
marketing year 1995 support (Exhibit Bra-150 (G/AG/N/USA/10, p. 18), the United States that the applied administered
price for upland cotton under the deficiency payment programme is $1,607.169 per ton. The applied administered price (or
target price) has been the same in MY 1992 and MY 1995 (Exhibit Bra4 (“Fact Sheet: Upland Cotton”, USDA,

January 2003, p. 5). Therefore, Brazil usesthat figure. The external reference price has been notified by the United States to
be $1,275.741 per ton. Paragraph 11 of AcA Annex 3 specifies that the external reference price is based on 1986-1988
averages that have not changed between MY 1992 and MY 1995. Thus, Brazil bases the price-related direct payments from
the deficiency payment programme in MY 1992 on the difference between $1,607.169 per ton and $1,275.741 per ton

($331.428 per ton) multiplied by the eligible production, which results from multiplying the eligible upland cotton base
acreage and the payment yield. Professor Sumner has calculated the eligible upland cotton base acreage for MY 1992 to be
10.17 million acres, while the payment yield is 531 pounds per acres (Exhibit Bra-105 (Annex 2 to Statement of Professor
Daniel Sumner at the First Meeting of the Panel, p. 5-6). Thus, the eligible production is 5,400,270,000 pounds or 2,450,213
metric tons (2204 pounds equal one metric ton). Thus, the amount of deficiency payments in that enters the calculation of
total AMSfor MY 1992 is 2,450,213 metric tons * $331.428 per ton = $812.069 million.

2 PFC payment expenditure for upland cotton = total PFC payment expenditure for upland cotton base * (actual upland
cotton acreage / PFC upland cotton base acreage). Total PFC payment expenditure for upland cotton is taken from Exhibit
Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6). This amount has been adjusted by the ratio of upland
cotton acres actually planted (Exhibit Bra-4 (“ Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4)) to upland cotton base
acres in the PFC programme (Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)). This adjustment is necessary
because only the portion of upland cotton PFC payments that actually benefits acres planted to upland cotton can be
considered support to upland cotton.

3 Market loss assistance expenditure for upland cotton = total market loss assistance expenditure for upland cotton base *

(actua upland cotton acreage / market loss assistance (i.e., PFC) upland cotton base acreage). Total market loss assistance
expenditures for upland cotton is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6). This
amount has been adjusted by the ratio of upland cotton acres actually planted (Exhibit Bra-4 (“Fact Sheet: Upland Cotton,”

USDA, January 2003, p. 4)) to upland cotton base acres in the market loss assistance (i.e., PFC) programme (Exhibit Bra-
142 (Agricultural Outlook, May 2002, p. 50)). This adjustment is necessary because only the portion of upland cotton
market |oss assistance payments that actually benefits acres planted to upland cotton can be considered support to upland
cotton.

4 Direct payments = total direct payment expenditure for upland cotton base * (actual upland cotton acreage / direct payment
upland cotton base acreage). Total direct paymentsfor MY 2002 have been re-estimated from the figure presented by Brazil
in its First Submission, para. 59. The new figure is based on the statutory payment rate of 6.67 cents per pound of upland
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cotton base multiplied by the direct payment upland cotton base acreage of 16.3 million acres (Brazil has assumed it to be
the previous 5-year average as reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)) multiplied by
the direct payment yield of 604 pounds per acre (Brazil has assumed it to be the previous 5-year average as reported by
USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)). Payments are made on 85 percent of base acres. This
trandates into atotal of $558.17 million. Thisamount has been adjusted by the ratio of upland cotton acres actually planted
Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4) to upland cotton base acres in the direct payment
program. This aljustment is necessary because only the portion of upland cotton market loss assistance payments that
actually benefits acres planted to upland cotton can be considered support to upland cotton.

5 Counter-cyclical payments = total counter-cyclical payment expenditure for upland cotton base * (actual upland cotton
acreage / counter-cyclical payment upland cotton base acreage). Total counter-cyclical paymentsfor MY 2002 have been re-
estimated from the figure presented by Brazil in its First Submission, para. 69. The new figure is based on the MY 2002
payment rate of 13.73 cents per pound of upland cotton base multiplied by the counter-cyclical payment upland cotton base
acreage of 16.3 million acres (Brazil has assumed it to be the previous 5-year average as reported by USDA in Exhibit Bra-
142 (Agricultural Outlook, May 2002, p. 50)) multiplied by the counter-cyclical payment yield of 604 pounds per acre
(Brazil has assumed it to be the previous 5-year average as reported by USDA in Exhibit Bra-142 (Agricultural Outlook,
May 2002, p. 50) Brazil notes that this underestimates the payments, as it disregards the yield update for purposes of the
counter-cyclical payments). Payments are made on 85 percent of base acres. Thistranslatesinto atotal of $1148.98 million.
This amount has been adjusted by the ratio of upland cotton acres actually planted Exhibit Bra-4 (“Fact Sheet: Upland
Cotton,” USDA, January 2003, p. 4) to upland cotton base acres in the counter-cyclical payment program. This adjustment
is necessary because only the portion of upland cotton market |oss assi stance payments that actually benefits acres planted to
upland cotton can be considered support to upland cotton.

5 Total marketing loan payments (marketing loan gains plus loan deficiency payments) are taken para. 144, 148-149 of the
First Submission of Brazil.

"Total Step 2 payments are contained in Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6). Brazil has
estimated the MY 2002 amount at note 335 in its First Submission to be $317 million.

8 Total crop insurance payments are taken from Exhibit Bra-57 (“Crop Year Statistics” Federal Crop Insurance
Corporation).

®Total cottonseed payments are listed in Brazil’ s answer to question 17 (see para. 9).

131.  The figures presented above indicate that, using the AMS approach, the US level of support
for MY 1992 is lower than in each of the marketing years between 1999 and 2002.

132.  Brazil aso notes that — as explained in the notes on the sources and methodology fa arriving
at the reported figures — the AMS figures for MY 1999-2002 reflect revised amounts of budgetary
expenditures that should replace those listed in Brazil’s First Submission at paragraphs 148-149.'*°
These revised (and somewhat smaller) expenditures reflect new information collected by Brazil and
more accurately tabulate support to upland cotton in MY 1999-2002. Brazil notes that none of these
revisions results in any significant change to the total support to upland cotton, and that expenditures
decided in MY 1992 are till well below expenditures related to MY 1999-2002.

68. Could you please clarify theresult of the calculations of, and the meaning of thettitle, in
Appendix Table 1 " Estimated per unit Subsidy Rates by Programme and Year" in Annex 2 to
Exhibit BRA-105, page 12. Why are the numbers calculated for marketing loans considered to
be subsidies? Could the Panel, for example, read the " total level of support” (bottom line of
the table) as the effective support price for upland cotton or the maximum rate of support for
upland cotton? BRA, USA

Brazil’s Answer:

133. TheAppendix Table 1 in Annex 2 to Exhibit Bra-105 should have been titled, “ Estimated per
unit Support Rates by Programme and Year”. Brazil apologizes for any confusion caused by mis-
titling this table.

134.  The marketing loan programme support listed in Table 1 of Annex 2 to Exhibit Bra-105 isa
“support rate” and not an actua loan deficiency payment or marketing loan gain. It does not represent
asubsidy amount. The loan deficiency payment or marketing loan gain is calculated as the difference
between the loan rate and the adjusted world price (AWP). When the AWP falls, the loan benefit per

129 No such revision is necessary for MY 1992.
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unit of eligible production rises to offset the fal in the AWP. In the US “rate of support”
methodology, because the AWP is expected to be positively related to the price received by individua
farmersin the United States, the loan rate of 52.35 cents per pound in MY 1992 can be considered an
approximate rate of support per unit of eligible production.

135.  The deficiency payment rate of support is similar to the marketing loan rate of support and
represents the maximum rate of support per eligible unit, where eligibility is measured by the rules
applicablein 1992. By contrast, actual support payments under Brazil’ s expenditure methodology are
calculated as the difference between the higher of the average price received by farmers and the loan
rate.

136. The other programmes listed in Table 1 provide support per unit d eligible production to
upland cotton in addition to the loan rate and deficiency payment target price. These other
programmes are caculated as the estimated expected support rates. These rates are not maximum
rates of support but rather normal or expected rates of support. The other domestic support measures
are not equivalent in overall effect to a price support, but they are calculated on a per unit basis and
are added across programmes to give atotal support rate.

137.  The production and trade distorting effects of these subsidies are each different and are also
different from a support price.*® Brazil will discuss the adverse effects caused by each of those
subsidies in its Further Submission, scheduled for 9 September 2003. The variety of the support
programmes employed by the United States precludes interpreting the sum of the various support
contributions as a “ support price.” However, their sum can be read as an expected guaranteed income
that results from market revenue and US Government payments. Marketing loan benefits, deficiency
payments and counter-cyclical payments will increase with falling market prices. Other support
programs are relatively decoupled from market prices, and provide an expected rate of support, that
can be added to the loan rate and target price established by the marketing loan, the deficiency and
counter-cyclical payments.

69. Can the United States confirm that the " marketing year" for upland cotton is 1 August
to 31 July ? Can the United States confirm the Pand's under standing that USDA data for the
"crop year" correspondsto the " marketing year" ? USA

E EXPORT CREDIT GUARANTEE PROGRAMMES

70. How does Brazil respond to the United States assertion that Brazil is trying to realize
through litigation what it could not achievein past negotiations? BRA

Brazil’s Answer:

138.  In WTO dispute settlement, there is only one way to determine what was achieved in past
negotiations — to interpret those provisions actualy concluded according to the customary rules of
interpretation included in the Vienna Convention. In paragraphs 100-115 of Brazil’s Statement at the
First Panel Meeting, Brazil demonstrated that it is not in fact attempting “to realize through litigation
what it could not achieve in past negotiations.” In those paragraphs, Brazil demongtrated that under
the ordinary meaning of Article 10.2 of the Agreement on Agriculture, in its context and according to
the object and purpose of Article 10 and the Agreement on Agriculture overdl, export credit
guarantees are subject to the general export subsidy disciplines in the Agreement on Agriculture.
Brazil will not repeat those arguments here, but simply notes that by ignoring an interpretation of
Article 10.2 according to the Vienna Convention rules, it is the United States that is trying to escape
what was in fact achieved in the Uruguay Round negotiations. Other participants in those

130 5ee Exhihit Bra-105 (Statement by Professor Daniel Sumner at the First Meeting of the Panel, paras
20-39) for asummary of the economic impacts of these various support programs.
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negotiations who are third parties in this dispute and who in fact use export credits — Canada, the
European Communities and New Zealand — agree with Brazil.

71. @ Isan export credit guarantee a financial contribution in the form of a " potential
direct transfer of fundsor liabilities (e.g. loan guarantee)” within the meaning of
Article 1.1(a)(1)(i) of the SCM Agreement? Why or why not? Does it confer a
benefit within the meaning of Article 1.1(b)? Why or why not? If so, to whom?
USA

Brazil's Comment:

139.  In paragraphs 287-289 of its First Submission, and again at paragraph 116 of its Statement at
the First Panel Meeting, Brazil demonstrated that CCC export credit guarantees are expressy included
as “financia contributions’ within the meaning of Article 1.1(a)(1)(i) of the SCM Agreement.
Although export credit guarantees do not automatically confer benefits, CCC export credit guarantees
confer “benefits’ within the meaning of Article 1.1(b) because they are extended at premium rates and
on repayment terms that are not available and in fact do not exist on the market. In its comments and
answers to Questions 75 and 82 below, Brazil discusses passages from the GSM 102, GSM 103 and
SCGP regulations and materials from USDA’s Foreign Agricultural Service (FAS) concerning the
programmes, which demonstrate that GSM 102, GSM 103 and SCGP confer “benefits’.

140.  Brazil notes that a number of agents benefit from the subsidy provided by the guarantees.

The US financia ingtitutions and the foreign bank enter into lucrative contracts they would not
otherwise have, the importer also gets financing that would not otherwise have be available in the
market, but the US Government ultimately designed the programs to provide a benefit to US farmers
and exporters. On the FAS website “What Every Exporter Should Know About The GSM-102 and
GSM-103 Programmes’ it stated that the “USDA will consider announcing, for a specific country or
region, the availability of guarantees for any US commercia commodity, if the market for US exports
will be expanded or maintained as a result” (emphasis added)."** Brazil aso notes that it is the US
exporter who applies for the guarantee and who triggers the process of obtaining coverage for each
particular transaction.

(b) How, if at all, would these elements be relevant to the claims of Brazil, and the
United States response thereto? BRA, USA

Brazil's Answer:

141.  Brazil notes that because CCC export credit guarantees constitute subsidies per se, and
because they are, further, de jure contingent on export, the GSM 102, GSM 103 and SCGP
programmes constitute export subsidies within the meaning of Article 3.1(a) of the SCM Agreement.
According to the reasoning of the Appellate Body in US — FSC,*** this means that those programs are
also export subsidies within the meaning of the Agreement on Agriculture. In paragraphs 295-304 of
its First Submission, Brazil then demonstrated that those programs threaten to lead to circumvention
of the United States’ export subsidy commitments (both with respect to scheduled and unscheduled
commodities), in violation of Article 10.1 of the Agreement on Agriculture and, as a consequence, of
Article 8 of that Agreement. Having established a violation of Part V of the Agriculture Agreement,
Brazil’s claims under Article 3.1(a) of the SCM Agreement against the CCC export credit guarantee
programmes are not exempt from action by Article 13(c)(ii) of the Agreement on Agriculture.

131 Exhibit Bra-151 (US Export Credit Guarantee Programs: What Every Exporter Should Know
About The GSM -102 and GSM -103 Programmes’, USDA, November 1996).
132 A ppellate Body Report, US— FSC, WT/DS108/AB/R. para. 139-141.
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142.  Articles 1.1(a)(1)(i) and 1.1(b) of the SCM Agreement are relevant for a number of reasons,
including for the purposes of Article 10.3 of the Agreement on Agriculture. As demonstrated in
paragraphs 263-268 of Brazil’s First Submission, the United States has surpassed its export quantity
commitment levels for commodities digible for GSM 102, GSM 103 and SCGP support. Under
Article 10.3, the burden now lies with the United States to prove that its exports in excess of these
commitments did not benefit from export subsidies, including export credit guarantees. United States
will, inter alia, have to prove that those programs do not grant “benefits’ within the meaning of
Article 1.1(b) of the SCM Agreement.'*®

72. Could Brazil expand on why, asindicated in paragraph 118 of itsoral statement, it does
"not agree” with the United States arguments relating to the viability of an a contrario
interpretation of item (j) of the Illustrative List of Export Subsidies in Annex 1 of the SCM
Agreement? BRA

Brazil’s Answer:

143.  As the Pand is aware, Brazil was earlier involved in a dispute (Brazil — Aircraft) that
addressed the question whether certain items in the Illustrative List of Export Subsidies admit of an a
contrario defense. Although, as the United States notes, Brazil argued in that dispute that a contrario
interpretations of certain items included in the Illlustrative List (in particular the first paragraph of
item (k)) are enabled by footnote 5 to the SCM Agreement, the panel disagreed.

144.  Footnote 5 provides that “Measures referred to in Annex | as not constituting export subsidies
shall not be prohibited under this or any other provision of this Agreement.” The first Article 21.5
panel in Brazil — Aircraft concluded as follows with respect to footnote 5:*%*

6.36 Inits ordinary meaning, footnote 5 relates to situations where a measure is
referred to as not congtituting an export subsidy. Thus, one example of a measure
that clearly falls within the scope of footnote 5 involves export credit practices that
are in conformity with the interest rate provisions of the Arrangement on Guidelines
for Officially Supported Export Credits (“Arrangement”). The second paragraph of
item (K) provides that such measures “shal not be considered an export subsidy
prohibited by this Agreement”. Arguably, footnote 5 in its ordinary meaning could
extend more broadly to cover cases where the Illustrative List contains some other
form of affirmative statement that a measure is not subject to the Article 3.1(a)
prohibition, that it is not prohibited, or that it is allowed, such as, for example, the
first and last sentences of footnote 59* and the proviso clauses of items (h)* and (i)*°
of the Illustrative List.*’

6.37  The first paragraph of item (k), however, does not contain any affirmative
statement that a measure is not an export subsidy nor that measures not satisfying the
conditions of that item are not prohibited. To the contrary, the first paragraph of item
(k) on its face smply identifies measures that are prohibited export subsidies. Thus,
the first paragraph of item (k) on its face does not in our view fall within the scope of
footnote 5 read in conformity with its ordinary meaning.

% The first sentence of footnote 59 provides that “Members recognize that deferral need not amount to
an export subsidy where, for example, appropriate interest charges are collected.” The last sentence
states that “[p]aragraph (e) is not intended to limit a Member from taking measures to avoid the double
taxation of foreign-source income earned by its enterprises or the enterprises of another Member.”

133 The United States will also have to prove that the programmes are not inconsistent with item (j) of
the Illustrative List of export subsidies.
134 Panel Report, Brazil — Aircraft (21.5), WT/DS46/RW, paras. 6.36-6.37.
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%« .. provided, however, that prior-stage cumulative indirect taxes may be exempted, remitted or

deferred on exported products even when not exempted, remitted or deferred on like products sold for
domestic consumption, if the prior stage cumulative indirect taxes are levied on inputs that are consumed
in the production of the exported product . . . .” (emphasis added).

% «_ . provided, however, that in particular cases a firm may use a quantity of home market inputs
equal to, and having the same quality and characteristics as, the imported inputs as a substitute for them .

87 In any event, such nmeasures may well fall within the scope of footnote 1, and thus not represent
subsidies at al, whether prohibited or otherwise.

145. Reflecting on footnote 5, the pand recaled and rejected the US argument that “‘[t]he
Illustrative List does not deal with al possible financial contributions, but for those it does deal with,
it establishes, by virtue of footnote 5, a dispositive legal standard insofar as prohibited subsidies are
concerned’”.**> While the panel agreed that “an illustrative list could in principle operate in such a
manner”, it concluded that because of footnote 5, the Illustrative List of Export Subsidies annexed to
the SCM Agreement did not operate in that manner.*® According to the panel, “if the drafters had
intended the meaning which the United States attributes to footnote 5, they could certainly have found

n 137

appropriate language to do so”.

146.  The panel noted that the first paragraph of item (k) has effect even if it does not admit of an a
contrario interpretation. The panel likened the Illustrative List to “a list of per se violations’ '
According to the panel, even if a measure does not fulfill the elements of one of the items in the
Ilustrative List and therefore does not constitute a per se violation, it could still be deemed prohibited
if the complaining party demonstrates that it fulfills the elements of Articles 1 and 3 of the SCM

Agreement.**

147.  Indicta, the Appellate Body suggested that the first paragraph of item (k) may indeed admit
of an a contrario interpretation.™® In Brazil’s view, however, this suggestion is limited to the first
paragraph of item (k), and at least does not extend to item (j). Although the Appellate Body
emphasized in the initia appeal in Brazil — Aircraft that the term “material advantage” in item (k) had
to be given meaning independent of the term “benefit” in Article 1.1(b) ***, it found that the difference
between the two terms is the qualification in item (k) that the advantage conferred relative to the
market must additionally be “materia”.*** In other words, proving “material advantage” includes a
showing that a “benefit” is conferred, but also requires something more. While disproving the
existence of a “material advantage’” may mean that, in some narrow circumstances, a benefit may
nevertheless still exist, the first paragraph of item (k) at least still relies on an analysis whether a
“material advantage” is conferred to the recipient, as compared to some market benchmark. This“to
the recipient” standard does not undercut and in fact complements the market benchmark “to the
recipient” standard included in Article 1.1(b). An a contrario reading of item (k), therefore, does not
read out the market benchmark “to the recipient” standard from the test applicable to export credits,
but smply givesit a particular meaning in the context of export credits.

13% panel Report, Brazil — Aircraft (21.5), WT/DS4A6/RW, paras. 6.32, 6.38.

136 panel Report, Brazil — Aircraft (21.5), WT/DS46/RW, para. 6.38.

137 Panel Report, Brazil — Aircraft (21.5), WT/DS46/RW, para. 6.38.

138 panel Report, Brazil — Aircraft (21.5), WT/DS46/RW, para. 6.42.

139 panel Report, Brazil — Aircraft (21.5), WT/DS46/RW, para. 6.42.

140 Appellate Body Report, Brazil — Aircraft (21.5), WT/DS46/AB/RW (adopted 4 August 2000),
para. 80 (“If Brazil had demonstrated that the payments made under the revised PROEX were not ‘used to
secure a material advantage in the field of export credit terms’, and that such payments were ‘payments’ by
Brazil of ‘all or part of the costs incurred by exporters or financial institutions in obtaining credits’, then we
would have been prepared to find that the payments made under the revised PROEX are justified under item (k)
of thelllustrative List.”).

141 Appellate Body Report, Brazil — Aircraft, WT/DS46/AB/R, para. 179.

142 A ppellate Body Report, Brazil — Aircraft, WT/DS46/AB/R, para. 177.
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148.  In contragt, the evidence required to meet the elements of item (j) are completely unrelated to
the evidence necessary to establish that a guarantee programme confers a benefit “to the recipient” of
aloan guarantee. Whether the premia collected under an export credit guarantee programme meet the
long-term operating costs and losses of the programme is completely irrelevant to the question
whether a benefit “to the recipient” of the export credit guarantee is conferred. Consequently,
alowing an a contrario reading of item (j) that provides, as the United States argues, “a dispositive
legal standard” **® for determining whether guarantees are prohibited, would suggest that the “to the
recipient” market benchmark standard does not apply to guarantees. This cannot be true, since
guarantees are expressly included in Article 1.1 (and Article 14(c)) as “financia contributions’ that
can confer “benefits’ to arecipient relative to a market benchmark.

149.  The conclusion that item (j) does not admit of an a contrario defense is relevant for a number
of reasons, including for the purposes of Article 10.3 of the Agreement on Agriculture. As
demonstrated in paragraphs 263-268 of Brazil’s First Submission, the United States has surpassed its
export quantity commitment levels for commodities dligible for GSM 102, GSM 103 and SCGP
support. Under Article 10.3, the burden now lies with the United States to prove that its exports in
excess of these commitments did not benefit from export subsidies, including export credit
guarantees. Even if the United States is able to demonstrate that premia for the GSM 102, GSM 103
and SCGP programs meet long-term operating costs and losses, it will also have to prove that those
programs do not grant “benefits” within the meaning of Article 1.1(b) of the SCM Agreement. Since
item (j) does not admit of an a contrario interpretation, disproving the elements of item (j) will not be
sufficient to remove the programs from the definition of “export subsidy.”

73. The Panel could arguably take the view that Articles 1 and 3 of the SCM Agreement
werereevant in assessing the WTO-consistency of United States export credit guarantees. The
United States has yet to submit any evidence or argumentation on this point, either aspotential
context for interpretation of the terms in Article 10 of the Agreement on Agriculture or in
relation to Brazil's claims under the SCM Agreement. The Panel would therefore appreciate
United Statesviews in respect of thissituation, and invites the United Statesto submit relevant
argumentation and evidence. USA

74. If the Pand decides to refer to provisions of the SCM Agreement for contextual
guidance in the interpretation of the terms in Article 10 d the Agreement on Agriculture,
should the Panel refer toitem (j) or Articles1 and 3 of the SCM Agreement or both? BRA, USA

Brazil's Answer:

150.  In determining what constitutes an export subsidy within the meaning of Article 10.1 of the
Agreement on Agriculture, Brazil considers that the Panel should refer to contextual guidance
included in Articles 1 and 3 of the SCM Agreement, and in item (j) of the Illustrative List of Export
Subsidies annexed to the SCM Agreement. As discussed in paragraphs 258-261 of Brazil’s First
Submission, this is consistent with the Appellate Body’s decisions in US — FSC*** and Canada —
Dairy.'*® As a factua matter, Brazil has demonstrated that the GSM 102, GSM 103 and SCGP
programmes congtitute export subsidies under Articles 1.1 and 3.1(a) of the SCM Agreement, and
under item (j) of the Illustrative List (as well as under Articles 1(e) and 10.1 of the Agreement on
Agriculture.

75. The Pandl's attention has been drawn to Article 14(c) of the SCM Agreement (see e.g.
written third party submission of Canada) and to the panel report in DS 222 Canada- Export
Credits and Loan Guarantees. How and to what extent are Article 14(c) of the SCM

143 panel Report, Brazil — Aircraft (21.5), WT/DS46/RW, para. 6.32
144 A ppellate Body Report, US— FSC, WT/DS108/AB/R, para. 136-140.
145 A ppellate Body Report, Canada — Dairy, WT/DS103/AB/R and WT/DS113/ABI/R, para. 87-90.
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Agreement, and the cited panel report, relevant to theissue of whether or not the United States
export credit guarantee programmes confer a "benefit"? What would be the appropriate
market benchmark to use for any comparison? Please cite any other relevant material. BRA,
USA

Brazil's Answer:

151. Asone way of demonstrating that the GSM 102, GSM 103 and SCGP programs constitute
export subsidies within the meaning of Article 10.1 of the Agreement on Agriculture, Brazil has
demonstrated that those programmes constitute financial contributions that confer benefits and that
are contingent on export, within the meaning of Articles 1.1 and 3.1(a) of the SCM Agreement.
Brazil recalls that as discussed above in response to Question 72, Article 10.3 of the Agreement on
Agriculture in fact places the burden on the United States to prove that export quantities in excess of
its export commitments have not benefited from export subsidies.

152.  In any event, Brazil has demonstrated that the CCC guarantee programs confer “benefits’
within the meaning of Article 1.1(b) because they are extended at premium rates and on repayment
terms that are not available on the market. In fact, the CCC programmes are unique financing
vehicles for agricultural commodity transactions that are not available on the commercial market.

153.  Brazil notes that the United States has argued in Canada — Aircraft |1 that where there is no
comparable financial product on the market, a programme confers benefits per se. It stated:

If the commercial market does not offer a particular borrower the exact terms offered
by a government, then the government is providing a benefit to the recipient
whenever those terms are more favorable than the terms that are available in the
market. A government entity “operating on commercia principles’ is sill a
government entity. It isnot the commercial market.**°

154.  Brazil agrees with the United States. This interpretation is, in fact, consistent with the
benchmark established by Article 14(c) of the SCM Agreement. In relevant part, Article 14 provides
asfollows:

For the purposes of Part V, any method used by the investigating authority to
calculate the benefit to the recipient ... shall be transparent and adequately explained.
Furthermore, any such method shall be consistent with the following guidelines:

(c) a loan guarantee by a government shall not be considered as
conferring a benefit, unless there is a difference between the amount
that the firm receiving the guarantee pays on a loan guaranteed by the
government and the amount that the firm would pay on a comparable
commercia loan absert the government guarantee. In this case the
benefit shall be the difference between these two amounts adjusted
for any differencesin fees.

155.  Brazil first draws the Pandl’s attention to the fact that Article 14 was specifically conceived
for the purposes of Part V of the SCM Agreement only. It should be referred to exclusively as context
to determine whether a benefit exists when a particular transaction is backed by a government export
credit guarantee.  Secondly, Brazil observes that subparagraph (c) of Article 14 is smply a

146 panel Report, Canada — Aircraft 11, WT/DS222/R, Annex C-2 (para. 7).



WT/DS267/R/Add.2
Page I-53

“guideline’, not the sole method of calculating the benefit to the recipient. Other methods may be
applied as long as they are “consistent” with the guideline set out in subparagraph (c).

156. There is no market benchmark in the case of the GSM 102, GSM 103 and SCGP
programmes, since there are no financia products available on the market on the terms provided by
the programmes. As discussed in response to Question 82, the regulations regarding the GSM 102
and GSM 103 programmes, as well as regarding the SCGP programme note that “[t]he programs
operate in cases where credit is necessary to increase or maintain US exports to a foreign market and
where US financia ingtitutions would be unwilling to provide financing without CCC' s guarantee” ™’
Moreover, the regulations state that “[t]he programs are targeted towards those countries where the
guarantee is necessary to secure financing of the export but which have sufficient financia strength so
that foreign exchange will be available for scheduled payments.”'*® These passages prove that
without a CCC guarantee, a borrower would not be able to secure financing at al — not just financing
on less attractive terms than could be secured with the CCC guarantee (or on terms that would
constitute a benefit under Article 14(c) of the SCM Agreement) — but no financing at al. The
regulations also emphasi ze that the CCC guarantee is necessary — a commercia guarantee would not
be sufficient.

157.  Moreover, as the FAS website explains, “[t]he reduction of risk to financia institutions in the
United States ... may make possible financing that would otherwise be unavailable’.*** The FAS
further clarifies that “a CCC guarantee can encourage extension of credit in cases where financia

institutions might otherwise be unwilling to finance export on credit terms” **° In addition, the FAS
points out that such guarantees would “facilitate credit to foreign banks in larger amounts and on

more favorable commercial terms than would otherwise be available’.*** Whatever the meaning of
Article 14(c), the provision by CCC of guarantees that do not exist on the market entails the provision
of a benefit per se. The benefit to the recipient, under the benchmark established by Article 14(c),
would be the total amount of the loan backed by the guarantee, since there would be no “comparable
commercia loan absent the government guarantee”.

76. How does the United States respond to Brazil's statement that : "..export credit
guarantees for exports of agricultural exports [sic] are not available on the marketplace by
commercial lenders'? USA

77. How does the United States interpretation of "long term operating costs and losses’ in
item (j) as claims paid give meaning to both " costs' and "losses'? Do claims paid represent
"losses' or "costs' or both? If claims paid is represented by "losses', what would go into the
"cogt" element of item (j)? Could the United States expand on why it disagrees with the items
which Brazil identifiesfor inclusion in the examination to be conducted under item (j)? USA

Brazil’s Comment:

158.  Brazil may wish to comment in its rebuttal submission on the response the United States
ultimately provides to this question. In the meantime, however, Brazil would like to comment on US
criticisms of the initial formula Brazil constructed to determine whether the GSM 102, GSM 103 and
SCGP programmes fail to meet their long-term operating costs and losses, within the meaning of

147 Exhibit Bra-38 (7 CFR 1493.10(a)(2)) and Exhibit Bra-38 (7 CFR 1493.400(a)(2)).

148 Exhibit Bra-38 (7 CFR 1493.10(a)(2)) and Exhibit Bra-38 (7 CFR 1493.400(a)(2)).

149 Exhibit Bra-151 (“US Export Credit Guarantee Programs: What Every Exporter Should Know
About The GSM-102 and GSM -103 Programs,” USDA, November 1996).

150 Exhibit Bra-151 (“US Export Credit Guarantee Programs: What Every Exporter Should Know
About The GSM -102 and GSM -103 Programs,” USDA, November 1996).

151 Exhibit Bra-151 (“US Export Credit Guarantee Programs: What Every Exporter Should Know
About The GSM-102 and GSM -103 Programs,” USDA, November 1996).



WT/DS267/R/Add.2
Page |-54

item (j). The Panel will recall that Brazil’ s initial formula, which was included in paragraph 281 and
Figure 20 of its First Submission, can be stated as follows:

Premiums collected — (Administrative expenses + Default claims + Interest expenses)

159. Where this formula yields a negative number over a period constituting the “long term”,
Brazil argued that loan guarantees are provided “at premium rates which are inadeguate to cover the
long-term operating costs and losses of the programme”, within the meaning of item (j)."** Applying
this formula to data for the period 1994-2003, Brazil demonstrated that premiums collected for the
CCC guarantee programmes were indeed inadequate to cover operating costs and losses for the
programmes.

160.  To correct for aleged errors in Brazil's initia constructed formula, which was included in
paragraph 281 and Figure 20 of its First Submission, the United States adopted its own aternative
formula, in paragraph 173 of its First Submission, which can be stated as follows:

(Fees + Claims recovered + Claims rescheduled) — Clams pad

161.  Where this formula yields a positive number over a period congtituting the “long term,” the
United States asserts that oan guarantees are provided at premium rates that are adequate to cover the
long-term operating costs and losses of the program, within the meaning of item (j).

162.  Brazil made severa criticisms of the US formula. In paragraph 123 of its Statement at the
First Panel Meeting, Brazil demonstrated that the failure to account for interest paid by the CCC to the
Treasury Department leads to artificially low accounting of operating costs. In paragraph 122, Brazil
additionally demonstrated that it is incorrect to treat rescheduled debt as a recovery of a default claim.
Brazil notes that rescheduling can in fact have the effect of increasing the costs incurred by the
government, rather than reducing those costs. In its budget documents, the US Government treats
Paris Club rescheduling of imminent defaults as “work-outs.”*>*  According to the US Office of
M anagement and Budget (“OMB”), work-outs can either have a negative or a positive effect on cash
flow.™ The U. General Accounting Office (“GAQ”) hasin fact stated that historically, the mgjority
of GSM support that is rescheduled is “in arrears.”*® I anything, thisincreases CCC's cost.

152 Revenue for “premiums collected” is recorded in the “Financing Account” section of the CCC
budget, in the row titled “Loan origination fee” (line 88.40). See the US budget documents included as Exhibits
Bra-88 to Bra-95. “Administrative expenses’ are recorded in the “Programme Account” section of the CCC
budget, in the row titled “Administrative expenses’ (line 00.09). See the US budget documents included as
Exhibits Bra-88 to Bra-95. Expenses for “default claims” are recorded in the “Financing Account” section of
the CCC budget, in the row titled “Default claims’ (line 00.01). See the US budget documents included as
Exhibits Bra-88 to Bra-95. “Interest expenses’ are recorded in the “Financing Account” section of the CCC
budget, in the row titled “Interest on debt to Treasury” (line 00.02). See the US budget documents included as
Exhibits Bra-88 to Bra-95.

153 Exhibit Bra-121 (US General Accounting Office (“GAO"), Report to Congressional Committees,
Credit Reform: US Needs Better Method for Estimating Cost of Foreign Loans and Guarantees,
GAOINSIAD/GGD-95-31, December 1994, p. 63) (“GAO/NSIAD/GGD-95-31").

154 Exhibit Bra-116 (Executive Office of the President, Office of Management and Budget, Circular
No. A-11, Part 5, Federal Credit Programs (June 2002), p. 185-13) (“OMB Circular A-11")).

155 Exhibit Bra-152 (GAO, Statement of Allan I. Mendelowitz, Director, Trade, Energy and Finance
Issues, National Security and International Affairs Division, before the Task Force on Urgent Fiscal Issues of
the Committee on Budget of the US House of Representatives, Status Report on GAO’ s Reviews of the Targeted
Export Assistance Program, the Export Enhancement Programme, and the GSM-102/103 Export Credit
Guarantee Programmes, GAO/T-NSIAD-90-53, 28 June 1990, p. 14).
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163. The United States formula did correct for one shortcoming of Brazil’s initial constructed
formula, however. The United States is correct that Brazil’s formula did not include recoveries.*
Brazil therefore introduces a revised constructed formula that accounts for recoveries and interest on
those recoveries, as recorded in the “ Principal collections’ and “Interest collections’ rows™>’ of the US
budget. It also accounts for the interest accruing to the CCC on balances maintained in its so-called
“financing account” for the purposes of potential claims,**® as recorded in the “Interest on uninvested
funds’ row of the US budget documents.**® Brazil’s revised constructed formula can be stated as
follows (including references to the specific budget lines involved):

(Premiums collected + Recovered principal and interest (Line 88.40) + Interest revenue (Line 88.25)) —
(Administrative expenses (Line 00.09) + Default claims (Line 00.01) + Interest expense (Line 00.02))

164.  Brazil emphasizes that it does not intend for this revised constructed formulato replace the
formula used by the US government itself to track the costs of the CCC guarantee programs, pursuant
to the US Federal Credit Reform Act (“FCRA”). In paragraphs 124-133 of its Statement at the First
Panel Meeting, Brazil discussed the FCRA cost formulain considerable detail. The chart included at
paragraph 132 of Brazil's Statement demonstrates that under the FCRA cost formula, CCC’s export
credit guarantee programs are offered at premium rates that are inadequate to cover their long-term
operating costs and losses. Brazil believes that the FCRA cost formula is one very useful way to
determine the performance of the CCC guarantee programs relative to the elements of item (j).

However, if the Pane would like to confirm the results of the FCRA cost formula, or refer to an
alternative formula, Brazil offersits revised constructed formula for these purposes.

165. Where Brazil’ s revised constructed formulaindicates a net cost over a period constituting the
“long term”, export credit guarantees are provided “at premium rates which are inadequate to cover
the long-term operating costs and losses of the programme’, within the meaning of item (j). The
following chart demonstrates that during the ten-year period FY 1993-2002, premiums for GSM 102,
GSM 103 and SCGP export credit guarantees have been inadequate to cover long-term operating
costs and losses. Net costs for the programmes during this period total more than $1 billion as set
forth below:

Fisca Premiums collected (88.40) + Recovered | Admin. expenses (00.09) + Default claims

year principa and interest (88.40) + Interest | (00.01) + Interest expense (00.02)
revenue (88.25)

1993 $27,608,000 + $12,793,000 + | $3.320,000™" + $570,000,000"°“+ $0° =
$15,672,000"* = $56,073,000 $573,320,000

1994 $20,893,000 + $458,954,000 + $0™* =] $3,381,000™° + $422,363,000™° + $0°' =
$479,847,000 $425,744,000

156 First Submission of the United States, para. 173.

157 In combination with loan origination fees, these rows are collectively recorded as line 88.40 in the
US budget documents.

158 Bxhibit Bra-116 (OMB Circular A-11, p. 185-51). See also Exhibit Bra-118 (Federal Accounting
Standards Advisory Board, Statement of Federal Financial Accounting Standards No. 19, Technical
Amendments to Accounting Sandards for Direct Loans and Loan Guarantees in STATEMENT OF FEDERAL
FINANCIAL ACCOUNTING STANDARDSNO. 2, March 2001, p. 16 (para. 37)).

159 This row is recorded as line 88.25 in the US budget documents. The payment of interest to an
agency for uninvested balances in financing accountsis addressed in Exhibit Bra-117 (2 U.S.C. § 661d(c)).

160 Exhibit Bra-126 (US budget for FY 1995, p. 156).

161 Exhibit Bra-126 (US budget for FY 1995, p. 156).

162 Exhibit Bra-126 (US budget for FY 1995, p. 156).

163 No budget line Exhibit Bra-126 (US budget for FY 1995, p. 156).

164 Exhibit Bra-95 (US budget for FY 1996, p. 162).

165 Exhibit Bra-95 (US budget for FY 1996, p. 161).

166 Exhibit Bra-95 (US budget for FY 1996, p. 162).
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1995 $18,000,000 + $62,000,000 + $0™ =]$3,000000 +  $551,000,000 +
$80,000,000 $10,000,000"*° = $564,000,000
1996 $20,000000 +  $68000,000 +| $3,000,000"" + $202,000000"° +
$26,000,000""° = $114,000,000 $61,000,000" " = $266,000,000
1997 $14,000000 +  $104,000,000 + | $4,000000"° + $11,000,000"° +
$26,000,000*™* = $144,000,000 $62,000,000*"" = $77,000,000
1998 $17,000000 +  $31,000,000 + | $4,000,000"° + $72,000,000%° +
$54,000,000*"® = $152,000,000 $62,000,000"* = $138,000,000
1999 $14,000,000 + $58,000,000 + $0°° =| $4,000,000 +  $244,000,000 +
$72,000,000 $62,000,000"** = $310,000,000
2000 $16,000000 +  $100,000,000 + | $4,000000™ + $208,000,000°" +
$99,000,000"° = $215,000,000 $62,000,000" = $274,000,000
2001 $18,000,000 +  $149,000,000 + | $4,000,000™ + $52,000,000™" +
$125,000,000"*° = $292,000,000 $104,000,000™** = $160,000,000
2002 $21,000000 +  $155000,000 + | $4,000000™* + $40,000,000™ +
$61,000,000"% = $237,000,000 $93,000,000™° = $137,000,000
Total $1,841,920,000 $2,925,064,000

Long-term
Net Cost $1,083,144,000

166. To arrive at this result, Brazil notes that it did not rely on “estimates’ of the programmes
costs!®”  The annual US budget documents upon which Brazil relied track CCC data for three
consecutive years — the prior year, the current year and the budget year. The 2004 budget, for
example, which is completed in 2003, includes data for 2002, 2003 and 2004. Budget year data is

187 Exhibit Bra-95 (US budget for FY 1996, p. 162).
168 Exhibit Bra-94 (US budget for FY 1997, p. 176).
189 Exhibit Bra-94 (US budget for FY 1997, p. 175).
170 Exhibit Bra-93 (US budget for FY 1998, p. 175).
171 Exhibit Bra-93 (US budget for FY 1998, p. 174).
172 Exhibit Bra-93 (US budget for FY 1998, p. 175).
173 Exhibit Bra-93 (US budget for FY 1998, p. 175).
174 Exhibit Bra-92 (US budget for FY 1999, p. 106).
175 Exhibit Bra-92 (US budget for FY 1999, p. 105).
178 Exhibit Bra-92 (US budget for FY 1999, p. 106).
177 Exhibit Bra-92 (US budget for FY 1999, p. 106).
178 Exhibit Bra-91 (US budget for FY 2000, p. 112).
179 Exhibit Bra-91 (US budget for FY 2000, p. 111).
180 Exhibit Bra-91 (US budget for FY 2000, p. 112).
181 Exhibit Bra-91 (US budget for FY 2000, p. 112).
182 Exhibit Bra-90 (US budget for FY 2001, p. 112).
183 Exhibit Bra-90 (US budget for FY 2001, p. 110).
184 Exhibit Bra-90 (US budget for FY 2001, p. 111).
185 Exhibit Bra-89 (US budget for FY 2002, p. 118).
186 Exhibit Bra-89 (US budget for FY 2002, p. 116).
187 Exhibit Bra-89 (US budget for FY 2002, p. 117).
188 Exhibit Bra-89 (US budget for FY 2002, p. 117).
189 Exhibit Bra-88 (US budget for FY 2003, p. 120).
190 Exhibit Bra-88 (US budget for FY 2003, p. 118).
191 Exhibit Bra-88 (US budget for FY 2003, p. 119).
192 Exhibit Bra-88 (US budget for FY 2003, p. 120).
193 Exhibit Bra-127 (US budget for FY 2004, p. 109).
194 Exhibit Bra-127 (US budget for FY 2004, p. 107).
195 Exhibit Bra-127 (US budget for FY 2004, p. 108).
196 Exhibit Bra-127 (US budget for FY 2004, p. 108).
197 First Submission of the United States, paras. 175-178.
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indeed based on estimates. Current year data is revised to account for any change to the cost or
revenue item at issue. Since the current year is not yet complete when the budget is issued, however,
current year data remains, at least in part, based on estimates. Prior year data, however, is based on
actual costs and revenues. In applying its formula, Brazil used the data in the prior year column, and
therefore used actual costs and revenues, rather than estimates."*®

167.  Severd other factors corroborate the fact that the CCC export guarantee programmes do not
charge premiathat allow them to meet their long-term operating costs and losses.

Firgt, in audit reports of the CCC's fiscal year 2000 and 2001 financia statements, the US
Department of Agriculture’ s Office of the Inspector General noted that “the fees CCC charges for
its GSM-102 and GSM-103 export credit guarantee programs have not been changed in 7 years
and may not be reflecting current costs.”*®® While Brazil does not have fee schedules for the
entire period 1993-2002, it provides for the Pandl’s review fee schedules for GSM 102 and GSM
103 from November 1994, 4 September 2001 and 24 September 2002.?®° According to CCC's
website, the latter is the fee schedule that is currently in force. The Panel will note that between
November 1994 and 23 September 2002, CCC made only one change in its fee schedule for GSM
102: while the fee for a 12-month guarantee with semi-annual repayment intervals was $0.209
per $100 of coverage in November 1994, by 4 September 2001 it had changed to $0.229 per $100
of coverage. On 24 September 2002, one additional change was made: borrowers were offered
the additiona option of 30 and 60 day guarantees, at the same fee charged for 90-day and 4, 6
and 7-month guarantees.

Second, US Department of Agriculture Under Secretary August Schumacher testified to Congress
in 1998 that the GSM 102 programme suffered nearly $2 billion in losses as a result of Iragi

defaults, and an additional nearly $2 billion resulting from Polish defaults®®* GAO stated that
liabilities on the Iragi debt accrued over the period 1990-1997, as the guaranteed Iragi borrowings
came due”®* As noted by Braxzil in paragraph 284 of its First Submission, however, the maximum
in GSM 102 premiums the United States could have generated from all export credit guarantees
provided during the lifetime of the programmes up to 1998 — had it applied the highest possible

198 Of the 1994-2003 period tracked n Figure 20 to Brazil’s First Submission, the only figures that
reflected estimates were those for the year 2003, since actual datais not yet available for that year. To correct
this, and to ensure that the data is still sufficient to reveal whether the CCC export credit guarantee programmes
incur “long term” operating costs and losses, the chart above tracks CCC guarantees for the period 1993-2002.

199 Exhibit Bra-153 (US Department of Agriculture Office of Inspector General Financial and IT
Operations Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2000,
Audit Report No. 06401-14-FM (June 2001), p. 31). See also Exhibit Bra-154 (US Department of Agriculture
Office of Inspector General Great Plains Region Audit Report of the Commodity Credit Corporation’s Financial
Statements for Fiscal Year 2001, Audit Report No. 06401-4-KC (February 2002), p. 49 (“[T]he fees CCC
charged for its GSM -102 and GSM -103 export credit guarantee programmes have not been changed for many
years and may not be reflecting current costs.”).

200 Exhibit Bra-155 (US Department of Agriculture Foreign Agricultural Service, Notice to GSM-102
and GSM-103 Programme Participants, 24 September 2002); Exhibit Bra-98 (US Department of Agriculture
Foreign Agricultural Service, Notice to GSM-102 & GSM-103 Programme Participants, 4 September 2001);
Exhibit Bra-156 (US Export-Import Bank, Comparison of Major Features of Programmes Offered by Ex-Im
Bank and Commodity Credit Corporation for Support of Bulk Agricultural Commodities, available at
http://www.exim.gov/pub/ins/pdf/eib99-13.pdf). Brazil was unable to locate from public sources other fee
schedules from the period 1993-2002.

201 Exhibit Bra-87 (‘Testimony of August Schumacher Jr., Under Secretary, Farm and Foreign
Agricultural Service, USDA, before the Subcommittee on General Farm Commodities, Hearing on the Asian
Financial Crisis, 4 February 1998", p. 10-11).

202 Exhibit Bra-157 (US General Accounting Office, REPORT TO THE CHAIRMAN, TASK FORCE ON
URGENT FISCAL ISSUES COMMITTEE ON THE BUDGET, HOUSE OF REPRESENTATIVES International Trade:
Irag's Participation in US Agricultural Export Programs, GAO/NSIAD-91-76 (November 1990), p. 27
(Table IV.2)).
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premium rate to all guarantees— is $358.54 million.**® The total amount of received applications
for GSM 102 export credit guarantees for the period 1999-2002 was $11.77 hillion, resulting in a
theoretical additional maximum premium of $78.08 million for that period.?®* Thus, the highest
amount of premiums the United States could have generated under this programme from its
inception through 2002 would amount to $436.62 million.””® This does not come close to
covering the programme’s losses from the Iragi and Polish defaults aone.

Third, CCC financia statements for fiscal year 2002 report that uncollectible amounts on post-
1991 CCC guarantees total $770 million.?®® As noted in the chart above at paragraph 165, CCC
collected premiums of $222.641 million for GSM 102, GSM 103 and SCGP during the period
1992-2002.%°"  Thus, even without accounting for other operating costs, or for receivables that
CCC hopes to collect but may not, losses for the CCC export credit guarantee programmes
outpace premiums during the period 1992-2002 by nearly $550 million.

Fourth, CCC’s 2002 financials a so report uncollectible anounts on pre-1992 CCC guarantees of
$2.567 hillion.””® While actual data concerning premiums during the period 1981-1991 (from the
first year GSM 102 was available until the last year before credit reform was introduced with the
Federal Credit Reform Act) is not publicly available, Brazil has applied a proxy based on the
average annual fees collected during the period 1992-2002 ($20.24 million). Multiplying $20.24
million by the 11 years included in the 1981-1991 period results in total fees of $222.64 million.
Thus, even without accounting for other operating costs, or for receivables that CCC hopes to
collect but does not, losses for the CCC export credit guarantee programs outpace premiums
during the period 1981-1991 by more than $2.3 hillion.

Finally, the US Genera Accounting Office (“GAQ”) estimated in 1992 that if GSM 102 and
GSM 103 continued until 2007, costs for the programs would reach $7.6 billion.**® Premium fees

203 See Exhibit Bra-73 (“Summary of Export Credit Guarantee Programme Activity”, USDA, covering
GSM 102, GSM 103 and SCGP for USfiscal years 1999-2003) for the total amounts of allocations. These have
been multiplied by 0.663 percent to obtain the theoretical maximum premium.

204 Exhibit Bra-73 (“Summary of Export Credit Guarantee Programme Activity”, USDA, covering
GSM 102, GSM 103 and SCGP for US fiscal years 1999-2003).

205 This amount is a substantial overstatement, as premiums for periods of coverage shorter than 3 years
will yield substantially lower premiums of as low as 15.3 cents per $100 as compared to 66.3 cents for a 3-year
coverage. Exhibit Bra-98 (“ Guarantee Fee Rate Schedule Under GSM 102 and GSM 103").

208 Exhibit Bra-158 (US Department of Agriculture, Office of Inspector General, Financial and IT
Operations, Audit Report, Commodity Credit Corporation’s Financial Satements for Fiscal Year 2002, Audit
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 14). This figure theoretically
includes not only uncollectible amounts for the GSM 102, GSM 103 and SCGP programs, but also uncollectible
amounts for CCC's Facility Guarantee Programme (“FGP"). Brazil has not challenged the FGP in this dispute.
Brazil notes, however, that in fiscal years 1999-2003 (for which programme activity data is available on CCC’'s
website, at http://www.fas.usda.gov/excredits/M onthly/ecg.html ), exporter applications were only received for a
total of $4.8 million in coverage under the FGP. Thus, defaults on FGP guarantees, if any, would contribute
only negligibly to the $770 million figure discussed above.

07 The chart in paragraph 165 does not include premiums for 1992. Those premiums totalled $36.14
million. See Exhibit Bra-125 (US budget for FY 1994, p. 383). According to US budget documents, premiums
for the FGP are included in the budget line item for fees on the GSM and SCGP programs.

208 Exhibit Bra-158 (US Department o Agriculture, Office of Inspector General, Financial and IT
Operations, Audit Report, Commodity Credit Corporation’s Financial Statements for Fiscal Year 2002, Audit
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 14). The FGP did not exist
during this period, and thusis not afactor.

209 Exhibit Bra-159 (US General Accounting Office, REPORT TO CONGRESSIONAL REQUESTERS Loan
Guarantees: Export Credit Guarantee Programmes’ Costs are High, GAO/GGD-93-45 (December 1992), p.4).
See also Exhibit Bra-115 (US General Accounting Office, Report to the Chairman, Subcommittee on Criminal
Justice, US House of Representatives Committee on the Judiciary, “Loan Guarantees: Export Credit Guarantee
Programmes' Long Run Costs are High,” GAO/NSIAD-91-180, 19 April 1991, p. 2-3) (“We estimate that the
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for the period 1992-2007 (assuming current rates) would only reach $323.84,%*° demonstrating
that fees for the programme do not meet costs.

In sum, CCC financias state that during the period 1981-2002, costs and losses for CCC export credit
guarantee programmes exceeded premiums collected.

78. Can the United States provide supporting documertation for data used relating to
"costsand losses’ in paragraph 173? Could the United States confirm that the figurescited in
paragraph 173 of itsfirst written submission relate to the SCGP? Why did the United States cite
these figures after stating that it is not possible to make any assessment of the long-term
oper ating costs and losses of this programme? USA

79. In respect of what time periods does Article 13(c) require an assessment of conformity
with Part V of the Agreement on Agriculture? How doesthis affect, if at all, your interpretation
of Article 13(b)? BRA, USA

Brazil’s Answer:

168. Part V of the Agreement on Agriculture requires that Members grant export subsidies in
conformity with that agreement and with that Member's export subsidy reduction commitments.
These commitments are made on a commodity specific basis.* The relevant section of the US
Schedule of Concessions (Part IV, Section I1) clarifies that the US export subsidy commitments are to
be assessed on a US fiscal year basis®> A Member's export subsidy reduction commitments cover
annua budgetary outlays and quantitative reduction commitments — in the US case on a fiscal year
basis**® It follows that the US compliance with its export subsidy reduction commitments must be
assessed on the basis of specific agricultural products and fiscal years.

169.  Thus, similar to domestic support measures, the conformity of a Member’s export subsidies
with Part V of the Agreement on Agriculture must be assessed by comparing the amounts actually
granted (both in term of budgetary outlays as well as in terms of quantities of specific agricultural
products benefiting from export subsidies) with a benchmark, i.e., with a Member’s export subsidy
reduction commitments.

170.  According to Article 33 of the Agreement on Agriculture, for agricultural products not
included in Part 1V, Section |l of a Member’s Schedule (i.e. unscheduled products) any export subsidy
granted leads to a violation of Part V' of the Agreement on Agriculture. Brazil’s clams against Step 2
export subsidies and against ET1 Act subsidies benefiting upland cotton fall in this category, as the
United States does not have an export subsidy reduction commitment for upland cotton.**
Furthermore, Brazil’s claims concerning export credit guarantee programs fal in this category, in as
far as export credit guarantees are available for unscheduled agricultural products.

GSM programmes will cost the Corporation about $6.7 billion in thelong run . . . This estimate assumes that the
outstanding loans and guarantees remain at the same level for about 16 years and that their average risk remains
unchanged as new guarantees replace old ones).

210 This has been calculated based on actual fees for 1992-2002 and using average 1992-2002 fees as
expected fees for the remainder of the time period (2003-2007).

211 See Brazil’ s answer to Question 7.

212 Exhibit Bra-83 (Schedule XX of the United States of America, Part 1V, Section |1 entitled Export
Subsidies: Budgetary Outlays and Quantitative Reduction Commitments).

213 Exhibit Bra-83 (Schedule XX of the United States of America, Part IV, Section Il entitied Export
Subsidies: Budgetary Outlays and Quantitative Reduction Commitments).

214 Exhibit Bra-83 (Schedule XX of the United States of America, Part IV, Section |1 entitled Export
Subsidies: Budgetary Outlays and Quantitative Reduction Commitments).
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171.  For scheduled agricultura products, the Panel needs to determine whether the export
subsidies for a particular scheduled agricultural product are in excess of the export subsidy reduction
commitment levels for that agricultural product in the year in question, or whether the application of
the export subsidies threatens to lead to circumvention of the export subsidy reduction commitments.
More specifically, in this dispute, the Panel needs to assess whether the CCC export credit guarantee
programmes threaten to circumvent the export subsidy reduction commitments of the United States
for scheduled agricultural products.

80. In Brazil's view, why did the drafters of the Agreement on Agriculture not include
export credit guaranteesin Article 9.1? BRA

Brazil’s Answer:

172.  The negotiating history of the Agreement on Agriculture does not reveal why the drafters did
not include export credits guarantees in Article 9.1, just as it does not reveal why the drafters did not
include well-known and widely-used export subsidies like the United States FSC regime in
Article 9.1. Yet, the Appellate Body concluded that the FSC regime constitutes an export subsidy and
is subject to the general export subsidy disciplines in the Agreement on Agriculture, including
Article 10.1 thereto. As Brazil has previously noted, Article 1(e) defines export subsidies as
“including” those listed in Article 9.1 of the Agreement on Agriculture, and Article 10.1 refers to a
universe of export subsidies “not listed in” Article 9.1. Asthe Appellate Body’s report in US — FSC
illustrates, if a measure meets the definition of “export subsidy”, it is subject to Article 10.1, even
though it is not included in Article 9.1.

173.  Under the Vienna Convention rules, Articles 9.1 and 10.1, as well as Article 10.2 of the
Agreement on Agriculture, are to be interpreted according to their ordinary meaning, in their context,
and according to the object and purpose of the Agreement on Agriculture. Brazil has demonstrated
that the CCC export credit guarantee programs fulfill the definition of “export subsidy” in the
Agreement on Agriculture and the SCM Agreement, and that export credit guarantees are not, under a
Vienna Convention interpretation of Article 10.2, excluded from the genera export subsidy
disciplinesin Article 10.1.

81. How doesthe United Statesrespond to thefollowing in Brazil'soral statement: USA

E)] paragraph 122 (rescheduled guar antees)

(b) paragraph 123 (interest on debt to Treasury)

(c) paragraphs 125 ff. (guar anteed loan subsidy)

(d) paragraphs 127-129 (re-estimates, etc.)

(e) ExhibitsBRA-125-127

® the chart on page 53 of Brazil's oral statement at the first session of the first Panel
meeting relating to " Guaranteed Loan Subsidy and Administrative Expenses of US
Export Credit Guarantee Programs GSM -102 GSM 103 and SCGP"?

(9) In respect of (a)-(f) above, how and to what extent do the information and data
presented for the export guarantee programmes concerning "program” and
"financing", "summary of loan levels', "subsidy budget authority”, "outlay levels',
etc., in particular in Exhibits BRA-125-127, reflect "actual costs and losses' of te
GSM-102, GSM -102 and SCGP export credit guarantee programmes(see e.g. Brazil's
closng oral statement at the first sesson of the first substantive meeting,
paragraph 24)? USA
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Brazil’s Comment on Question 81(q):

174.  Brazil may wish to comment in its rebuttal submission on the response the United States
ultimately provides to this and the other sub-parts of question 81. In the meantime, however, Brazil
would like to comment on the distinction between actual and estimated costs and |osses.

175.  Asnoted above in comments on Question 77, Brazil has used data from the prior year column
of the US budget. This column istitled “actual,” since it reflects reconciled data for afull fisca year.
Data reported in the prior year column of the “guaranteed loan subsidy” row of the US budget is
“actual” in this sense. Brazil explained in paragraph 127 of its Statement at the First Panel Meeting
that the FCRA calls for the CCC to make annual “reestimates’ to the cost calculation and thus to the
“guaranteed loan subsidy” line in the budget. Reestimates “take into account al factors that may have
affected the estimate of each component of the cash flows, including prepayments, defaults,
delinquencies, and recoveries” **° to the extent that those factors have changed since the initid
estimate was made for purposes of the budget year column of the budget.

176.  The results of the reestimate process are captured in the US budget and in CCC's financial
statements®*® Reestimates made in a given fiscal year are netted and recorded in the “reestimates of
subsidy” (line 00.07) and “interest on reestimate” (line 00.08) lines of the US budget. In the 2002
column of the 2004 budget, for example, “reestimates of subsidy” were recorded in the amount of
$118 million, and “interest on reestimate’ was recorded as $8 million.?*” In the 2002 column of the
2004 budget, the United States in fact aggregates these two amounts with the “guaranteed loan
subsidy” amount of $97 million and the “administrative expenses’ of $4 million to arrive at a total
subsidy of $227 million (which isin turn deducted from the budgetary resources available to the CCC
in line 23.95 of the budget).?*® While Brazil could have followed this same convention to accentuate
the amount by which the CCC guarantee programmes’ costs and losses outstrip revenue by even more
than that listed in the chart included in paragraph 132 of Brazil’s Statement to the First Panel Meeting,
it chose to be conservative and did not do so.

177.  Theresults of the reestimate process are also captured in a cumulative, “running taly” of the
FCRA subsidy figure included in CCC's annud financial statements. CCC's fisca year 2002
financial statements track the “credit guarantee liability” for post-1991 guarantees disbursed under the
CCC export guarantee programmes. “Credit guarantee liability” is defined in the CCC financias as
representing “the estimated net cash outflows (loss) of the guarantees on a net present value basis.”**
The Panel will recall that the “guaranteed loan subsidy” line in the US budget similarly tracks the net
present value of payments to and from the government for CCC export guarantees, although only with
respect to guarantees disbursed in one particular year. The 2002 financia statement provides a
cumulative subsidy figure for al post-1991 guarantees under the CCC programmes. The anaysis
included in the 2002 financial statement begins with the credit guarantee liability included in the 2001

215 Exhibit Bra-118 (Federal Accounting Standards Advisory Board, “Statement of Federal Financial
Accounting Standards No. 19, Technical Amendments to Accounting Standards for Direct Loans and Loan
Guarantees’ in STATEMENT OF FEDERAL FINANCING A CCOUNTING STANDARDS NO. 2, March 2001, p. 15 (para.
32)). See also Exhibit Bra-160 (US Department of Agriculture, Office of the Chief Financial Officer, Credit,
Travel, and Accounting Division, Agriculture Financial Sandards Manual (May 2003), p. 80, 117, 199);
Exhibit Bra-161 (US Federal Accounting Standards Advisory Board, FEDERAL FINANCIAL ACCOUNTING AND
AUDITING TECHNICAL RELEASE 3, Preparing and Auditing Direct Loan and Loan Guarantee Subsidies under
the Federal Credit Reform Act (31 July 1999), p. 17-21).

218 According to OMB, reestimates are to be recorded in the budget. Exhibit Bra-116 (OMB Circular
A-11, p. 185-4).

217 Exhibit Bra-127 (US budget for FY 2004, p. 107).

218 Exhibit Bra-127 (US budget for FY 2004, p. 107).

219 Exhibit Bra-158 (US Department of Agriculture, Office of Inspector General, Financial and IT
Operations, Audit Report, Commodity Credit Corporation’s Financial Statements for Fiscal Year 2002, Audit
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 4).
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financial statement, makes adjustments for defaults, fees and reestimates undertaken in fiscal year
2002 with respect to al post-1991 guarantees, and results in a new subsidy figure of $411 million for
those post-1991 guarantees®° This positive net present value means that CCC has “log[t] money”
during the period 1992-2002.*

178.  While Brazil has demonstrated that the reestimation process applied to the FCRA formula
does in fact track actual data and does in fact account for actual performance of CCC export credit
guarantees, Brazil notes that a certain degree of estimated data would be perfectly acceptable in an
analysis of the costs and losses of guarantee programs under item (j). The purpose of the FCRA and
its cost formula was, after dl, “to measure more accurately the costs of Federal credit programmes,”
including contingent liabilities like export credit guarantees®? Asthe United States evidently agrees,
accounting for the costs of contingent liabilities like guarantees on a cash basis is not appropriate,
since it masks the real costs of those guarantees. Even if the FCRA cost formula does entail the use of
some estimated data, the US Congress and the President consider that that formula is the most
accurate way of tracking costs.

179.  Brazil notes, finaly, that it is not entirely accurate to cal the data used to arrive a initia
estimates of the “guaranteed loan subsidy” figure “estimated” data. The US Federal Accounting
Standards Advisory Board, the Government-Wide Audited Financial Statements Task Force on Credit
Reform, the Office of Management and Budget and the Department of Agriculture itself have
emphasized that “[m]ethods of estimating future cash flows for existing credit programs need to take
account of past experience,” % that “[a]ctual historical experience of the performance of a risk
category is a primary factor upon which an estimation of default cost is based” ** and that the
technica assumptions underlying subsidy calculations reflect “historical cash reports and loan
performance” *® This demonstrates that “estimates’ of the subsidy cost of CCC guarantees are
informed by actual historical experience with borrowers.

180.  Brazil also notes that a number of factors involved in setting the FCRA subsidy cost are
“explicit” and not “forecast”. The Office of Management and Budget identifies contract terms such as
maturity, borrower’s interest rate, fees and grace periods as “explicit,” and therefore not
“egtimated”.*® Moreover, as the Panel is well aware, none of the “reestimates’ at issue is Brazil’s.
They are al estimates by official agencies of the United States.

220 Exhibit Bra-158 (US Department of Agriculture, Office of Inspector General, Financial and IT
Operations, Audit Report, Commodity Credit Corporation’s Financial Satements for Fiscal Year 2002, Audit
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 19). As noted above in
Brazil's comments on Question 77, while this figure theoretically includes CCC's Facility Guarantee
Programme (“FGP"), activity under that programme s virtually non-existent.

221 Exhibit Bra-121 (US General Accounting Office (“GAQ”), Report to Congressional Committees,
“Credit Reform: US Needs Better Method for Estimating Cost of Foreign Loans and Guarantees,”
GAOINSIAD/GGD-95-31, December 1994, p. 20).

222 Exhibit Bra-117 (2 U.S.C. § 661(1)).

223 Exhibit Bra-162 (Government-Wide Audited Financial Statements Task Force on Credit Reform,
ISSUE PAPER, Model Credit Programme methods and Documentation for Estimating Subsidy Rates and the
Model Information Store, 96-CR-7 (1 May 1996), p. 2).

224 Exhibit Bra-118 (Federal Accounting Standards Advisory Board, STATEMENT OF FEDERAL
FINANCIAL A CCOUNTING STANDARDS NO. 19, Technical Amendments to Accounting Standards for Direct Loans
and Loan Guarantees in Statement of Federal Financial Accounting Standards No. 2 (March 2001), p. 16 (para.
36)). See also Exhibit Bra-160 (US Department of Agriculture, Office of the Chief Financial Officer, Credit,
Travel, and Accounting Division, Agriculture Financial Sandards Manual (May 2003), p. 120 (“In estimating
default costs, the following risk factors are considered: (1) loan performance experience; . . .")).

225 Exhibit Bra-163 (Office of Management and Budget Annual Training, Introduction to Federal
Credit Budgeting, 24 June 2002, p. 9).

220 Exhibit Bra-163 (Office of Management and Budget Annual Training, Introduction to Federal
Credit Budgeting, 24 June 2002, p. 9).
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82. Please explain each of the following statements and any possible significance it may have
in respect of Brazil's claims about GSM -102 and GSM -103 (7 CFR 1493.10(a)(2), Exhibit BRA -
38): BRA, USA

Brazil’s Answer:

181.  Asdiscussed below, these passages corroborate evidence provided by Brazil to demonstrate
that the CCC guarantee programmes constitute export subsidies within the meaning of Articles 1.1
and 3.1(a) of the SCM Agriculture, and thus within the meaning of Articles 1(e), 10.1 and 8 of the
Agreement on Agriculture.

@ "The programmes operate in cases where credit is necessary to increase or
maintain US exports to a foreign market and where US financial institutions
would be unwilling to provide financing without CCC's guarantee. (7 CFR
1493.10(a)(2) Exhibit BRA-38)

Brazil's Answer:

182.  The passage cited by the Panel provides corroborating evidence that CCC guarantees provide
“benefits’, within the meaning of Article 1.1(b) of the SCM Agreement. Specificaly, the passage
states that the CCC programmes “operate in cases . . . where US financial ingtitutions would be
unwilling to provide financing without CCC's guarantee”. This demonstrates at least two things.
First, it establishes that the CCC guarantee programs are tsed in situations where, without a CCC
guarantee, a borrower could not secure financing at al — not just financing on less attractive terms
than could be secured with the CCC guarantee (or on terms that would congtitute a benefit under
Article 14(c) of the SCM Agreement), but no financing at al. Second, it establishes that financing
could not be secured without a CCC guarantee — a commerciad guarantee would not do. This
corroborates Brazil’ s assertion that CCC provides something that has no equivalent on the commercial
market.

183.  Brazil notes that the regulations for the SCGP programme contain an identical provision, in 7
CFR 1493.400(8)(2). That section states that “[t]he SCGP operatesin cases where credit is necessary
to increase or maintain US exports to a foreign market and where private US exporters would be

unwilling to provide financing without CCC’ s guaranteg” >’

184.  Moreover, in its Annua Performance Plans for fiscal years 2000, 2001 and 2002, the US
Department of Agriculture’s Foreign Agricultural Service smilarly stated that the SCGP programme
“was created to expand high-value product exports by facilitating credit for such purchasesin foreign
markets lacking sufficient liquidity to purchase openly on the commercial market’”*® This
demonstrates that the SCGP programme extends “ benefits,” since it facilitates credit for the purchase
of US agricultural commodities in circumstances where credit would not otherwise be available at all.

(b) "The programmes are operated in a manner intended not to interfere with
markets for cash sales. The programs are targeted toward those countries
where the guarantee is necessary to secure financing of the exports but which
have sufficient financial strength so that foreign exchange will be available for
scheduled payments.” (7 CFR 1493.10(a)(2) Exhibit BRA-38)

227 Exhibit Bra-38 (7 CFR 1493.400 et seq.).

228 Exhibit Bra-164 (US Department of Agriculture, Foreign Agricultural Service, Revised FY 2001 and
FY 2002 Annual Performance Plan, p. 11); Exhibit Bra-165 (US Department of Agriculture, Foreign
Agricultural Service, Revised FY 2000 and FY 2001 Annual Performance Plan, p. 17).
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Brazil's Answer:

185.  This passage aso demonstrates that CCC guarantees confer “benefits’. Specificdly, the
passage states that “[t]he programmes are targeted toward those countries where the guarantee is
necessary to secure financing of the exports . . .”. Like the passage included in 82(a), this passage
establishes at least two things. First, that without a CCC guarantee, a borrower would not be able to
secure financing at al — not just financing on less attractive terms than could be secured with the CCC
guarantee (or on terms that would constitute a benefit under Article 14(c) of the SCM Agreement), but
no financing at all. Second, that the CCC guarantee is necessary — a commercia guarantee would not
be sufficient.

186.  Brazil notes that the regulations for the SCGP programme contain an identical provision, in 7
CFR 1493.400(a)(2). That section states that “ The programme is operated in a manner intended not to
interfere with markets for cash sales. The programme is targeted toward those countries where the
guarantees are necessary to secure financing of the exports but which have sufficient financia
strength so that foreign exchange will be available for scheduled payments.”**°

(c) "In providing this credit guarantee facility, CCC seeks to expand market
opportunities for US agricultural exporters and assst long-term market
development for US agricultural commodities.” (7 CFR 1493.10(a)(2) Exhibit
BRA-39)

Brazl’s Answer:

187.  This m@ssage demonstrates that the CCC guarantee programmes are contingent on export,
within the meaning of Article 3.1(a) of the SCM Agreement. Specifically, the passage establishes that
the CCC guarantee programs are for use by “US agricultural exporters’. It aso confirms that the
programmes operate to the benefit of US exporters, who with the help of the programmes are able to
expand their market share.

188.  Brazil notes that the regulations for the SCGP programme contain an identical provision, in 7
CFR 1493.400(8)(2). That section states that “[i]n providing this credit guarantee facility, CCC seeks
to expand market opportunities for US agricultural exporters and assist long-term market development
for US agricultural commodities.”**

83. Could Brazil explain how the procedure in Annex V of the SCM Agreement would be
relevant to its claims concerning agricultural export subsidies, prohibited subsidies and
agricultural domestic support? (e.g. note 301 in Brazil's first submission and paragraph 4 of
Brazil's oral statement at the first session of the first substantive meeting). BRA

Brazil’s Answer:

189. The United States failed to respond to Brazil’s questions and document requests during the
Annex V procedures. Indeed, the United States refused to participate in any way in the Annex V
procedures mandated by Brazil’s invocation of Annex V in its request for establishment of this Pandl.
Thisrefusa to participate has consequences under the expressterms of Annex V. Thelist of Annex V
guestions provided © the United States by Braxzil is included in Exhibit Bra-49. As directed by
paragraph 6 of Annex V, given the United States' failure to cooperate in the Annex V information-
gathering process, Brazil has and will present its case regarding peace clause issues and serious
prejudice claims based on evidence available to it. If there are gaps in the evidence provided to the
Panel by Brazil in support of its primafacie case, and those gaps are due to the United States’ failure

229 Exhibit Bra-38 (7 CFR 1493.400 et seq.).
230 Exhibit Bra-38 (7 CFR 1493.400 et seq.).
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to cooperate with and participate in the Annex V process, Annex V, paragraph 6 provides that “the
panel may complete the record as necessary relying on best information otherwise available’.

190. As a find note, Brazil's Annex V questions to the United States included questions
concerning US agricultural export subsidies and domestic content subsidies because these are aso
“actionable” subsidies that cause serious prejudice to Brazil’ s interests.

4. Is the Pane correct in understanding that, under the GSM -102 and GSM-103
programmes, the exporter pays a fee calculated on the dollar amount guaranteed, based on a
schedule of rates applicableto different credit periods? How and on what basisarethe feerates
fixed? Do thefeeratesever change? If so, how and for what reason? Would it be necessary to
amend the legidation and/or regulationsin order to adjust the feerates? USA

Brazil’s Comment;

191. The Pand is correct in stating that fees for GSM 102 and GSM 103 guarantees vary only
according to the dollar value of the transaction and the length of the guarantee. GSM 102 and GSM
103 fees do not otherwise vary and are charged according to a fee schedule that does not account for
the country risk involved or the credit rating of the borrower. Brazil attaches news releases from the
US Department of Agriculture’s Foreign Agricultural Service announcing GSM 102 and GSM 103
guarantees to Dominican Republic, Morocco, Ghana, South Korea, Vietham and Algeria®®* The
Panel will note that the fees do not vary, and are based on the standard GSM 102 and GSM 103 fee
schedule included as Exhibit Bra-155.%

192.  As noted above in Brazil’s comment on Question 77, the US Department of Agriculture's
Office of the Inspector Genera has noted in June 2001 that “the fees CCC charges for its GSM-102
and GSM-103 export credit guarantee programmes have not been changed in 7 years and may not be
reflecting current costs’ 2** It repeated this statement in February 2002.%** Thus, GSM 102 and GSM
103 fees remained virtualy unchanged from at least 1994 until February 2002. The current fee
schedule demonstrates that this trend continues to the present ”*°

193.  In reviewing the historical fee schedules available from public sources?®® Brazil notes that
from at least 1994 until the present, CCC made two changes in its fee schedule for GSM 102. Firdt, it

231 Exhibit Bra-166 (US Department of Agriculture Foreign Agricultural Service, News Releases
regarding extension of GSM 102 and GSM 103 guarantees to Dominican Republic, Morocco, Ghana, South
Korea, Vietnam and Algeria).

232 Exhibit Bra-155 (US Department of Agriculture Foreign Agricultural Service, Notice to GSM-102
and GSM-103 Programme Participants, 24 September 2002).

233 Exhibit Bra-153 (US Department of Agriculture Office of Inspector General Financial and IT
Operations Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2000,
Audit Regort No. 06401-14-FM (June 2001), p. 31).

34 Exhibit Bra-154 (US Department of Agriculture Office of Inspector General Great Plains Region
Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2001, Audit Report
No. 06401-4-KC (February 2002), p. 49 (“[T]he fees CCC charged for its GSM -102 and GSM -103 export credit
guarantee programmes have not been changed for many years and may not be reflecting current costs.”).

235 Exhibit Bra-155 (US Department of Agriculture Foreign Agricultural Service, Notice to GSM-102
and GSM-103 Programme Participants, 24 September 2002).

238 Exhibit Bra-155 (US Department of Agriculture Foreign Agricultural Service, Notice to GSM-102
and GSM-103 Programme Participants, 24 September 2002); Exhibit Bra-98 (US Department of Agriculture
Foreign Agricultural Service, Notice to GSM-102 and GSM-103 Programme Participants, 4 September 2001);
Exhibit Bra-156 (US Export-Import Bank, Comparison of Major Features of Programmes Offered by Ex-Im
Bank and Commodity Credit Corporation for Support of Bulk Agricultural Commodities, available at
http://www.exim.gov/pub/ins/pdf/eib99-13.pdf). Brazil was unable to locate from public sources other fee
schedules from the period 1993-2002.
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changed the fee for a 12-month guarantee with semi-annua repayment intervals from $0.209 per $100
of coverage to $0.229 per $100 of coverage. Second, it decided to offer borrowers the additional
option of 30- and 60-day guarantees, a the same fee charged for 90-day and 4, 6 and 7#month
guarantees.

85. Isthe Panel correct in under standing that, under the SCGP, the exporter pays a fee for
the guar antee calculated on the guar anteed portion of the value of the export sales? How and on
what basis are the fee rates fixed? Do the fee rates ever change? If so, how and for what
reason? Would it be necessary to amend the legidation and/or regulationsin order to adjust the
feerates? Pleaseexplain any "risk" assessment involved in the programme. USA

Brazil’s Comment:

194.  The Pand is correct in stating that fees for SCGP guarantees vary only according to the dollar
value of the transaction and the length of the guarantee. SCGP fees do not otherwise vary and are
charged according to a fee schedule that does not account for the country risk involved or the credit
rating of the borrower. For SCGP guarantees of up to 90 days, the fee is $0.45 per $100 of coverage,
and for SCGP guarantees from 90-180 days, the fee is $0.90 per $100 of coverage®’ Brazil attaches
news releases from the US Department of Agriculture’s Foreign Agricultural Service announcing
SCGP guarantees to Tunisia, Azerbaijan, Vietnam, South Korea, Japan and Nigeria®*® The Pand will
note that the fees do not vary.

86. Isthere arisk categorization in relation to three export credit guarantee programmes
(GSM-102, GSM -103 and SCGP)? Does this have any impact on premiums payable and the
ability of the CCC to on-sdll theguarantees? USA

Brazil’ s Comment:

195. Feesfor GSM 102, GSM 103 and SCGP guarantees do not vary depending upon the credit
rating of the borrower. As noted in Brazil’s comments on Questions 84 and 85, guarantee fees for
these three programs vary only according to the dollar value of the transaction and the length of the
guarantee. Fees do not otherwise vary and are charged according to a fee schedule that does not
account for the country risk involved or the credit rating of the borrower.

196. Incaculating the “subsidy cost” for the purposes of the Federal Credit Reform Act, agencies
like the CCC account for country risk. According to the narrative description included in the US
budget,

[t]he subsidy estimates for the GSM-102 and GSM-103 programs are determined in
large part by the obligor’'s sovereign or non-sovereign country risk grade. These
grades are developed annualy by the International Credit Risk Assessment System
Committee (ICRAS). . .. The default estimates for GSM guarantees are determined
in large part by the risk premia assigned for each risk grade®®

197.  According to the GAO, “OMB requires executive branch agencies to calculate the costs of
foreign loans and guarantees using annually updated ICRAS ratings and . . . country risk interest
premiums when foreign loans or guarantees are budgeted, authorized, disbursed, or modified. . . .»%*

237 Exhibit Bra-167 (12 Steps to Participating in the USDA Supplier Credit Guarantee Programme,
Step 5).

238 Exhibit Bra-168 (US Department of Agriculture Foreign Agricultural Service, News Releases
regarding extension of SCGP guarantees to Tunisia, Azerbaijan, Vietnam, South Korea, Japan and Nigeria).

239 Exhibit Bra-127 (US budget for FY 2004, p. 108).

240 Exhibit Bra-121 (GAO/NSIAD/GGD-95-31, p. 7).



WT/DS267/R/Add.2
Page |-67

198.  Thus, while CCC feesfor GSM 102, GSM 103 and SCGP fees do not account for country risk
or the credit risk of the borrower, the “ guaranteed loan subsidy” line in the US budget and the subsidy
figuresin the CCC'sfinancial statements do take account of country risk.

87. What proportion of CCC (export-related and total) long term operating costs and losses
arerepresented by GSM -102, GSM -103 and SCGP programmes? USA

88. @ Isthe Pand correct in under standing that the United States argument isthat, at
present, by virtue of Article 10.2 of the Agreement on Agriculture, there are no
disciplineson agricultural export credit guaranteesunder the Agreement on Agriculture
(or the SCM Agreement)? USA

(b) Does the United States agree with the following proposition: a WTO Member
may therefore extend agricultural export credit guarantees without charging a
premium, and for an indefinite period, in addition to any other terms and
conditions it may wish? How would this reconcile with the title of Article 10 of
the Agreement on Agriculture ("Prevention of Circumvention on Export
Subsdy Commitments'), and with other commitments contained in the
Agreement on Agriculture? Pleasecite any relevant material, including any past
WTO dispute settlement cases. How would thisreconcile with the United States
own statement, at paragraph 21 of itsclosing oral statement that " of course, the
United States may not provide subsidies without any limit". USA

(c) If, as the United States argues, there are no disciplines on export credit
guar anteesin the Agreement on Agriculture, how could export credit guar antees
"conform fully to the provisions of Part V" of the Agreement on Agriculture
within the meaning of Article 13 (how can you assess " conformity” or non-
conformity when there are allegedly no disciplines against which such an
assessment could occur)? USA

Brazil’s Comment:

199.  Asthe Pandl’s question suggests, if the Panel determines that export credit guarantees are not
subject to the export subsidy disciplines in the Agreement on Agriculture, the United States is
nevertheless not entitled to the protection afforded by Article 13(c). Article 13(c) provides an
exemption from action for those export subsidies that “conform fully to the provisions of Part V” of
the Agriculture Agreement. If, as the United States argues, export credit guarantees are not subject to
Part V, then they cannot “conform fully to the provisions of Part V,” and are not entitled to the safe
haven in Article 13(c).

200. The pand in Canada — Aircraft (21.5) took a smilar approach with respect to the safe haven
included in the second paragraph of item (k) to the lllustrative List of Export Subsidies appended to
the SCM Agreement®** The second paragraph of item (k) provides as follows:

Provided, however, that if a Member is a party to an international undertaking on
official export credits to which at least twelve origind Members to this Agreement
are parties as of 1 January 1979 (or a successor undertaking which has been adopted
by those origind Members), or if in practice a Member applies the interest rates
provisons of the relevant undertaking, an export credit practice which is in
conformity with those provisions shall not be considered an export subsidy prohibited
by this Agreement.

241 panel Report, Canada — Aircraft (21.5), para. 5.143-5.145.
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The “international undertaking on official export credits’ cited in this provision is the Organization
for Economic Co-operation and Development’s Arrangement on Guidelines for Officialy Supported
Export Credits (“OECD Arrangement”).**?

201. To determine whether a particular Canadian measure could benefit from the safe haven in the
second paragraph of item (k), the Panedl first reviewed which types of “export credit practices’ could
potentially be “in conformity with” the “interest rates provisons’ of the OECD Arrangement.
According to the Panel, it could only “determine the conformity of a given export credit practice with
those interest rate provisions.. . . [if] it is of the type that conceptually could be subject to, and thusin
conformity with, those provisions’.*** Similarly, if the United States is correct that CCC export credit
guarantees are not subject to the disciplines in Part V of the Agriculture Agreement, then CCC

guarantees cannot logicaly “conform fully to the provisions of Part V” and trigger the exemption

from action provided for in Article 13(c).

(d) Is the United States advocating the view that its own export credit guarantee
programmes, which pre-dated the Uruguay Round, are effectively
"grandfathered" so asto benefit from some sort of exemption from the export
subsidy disciplines of the Agreement on Agriculture? How, if at all, isit relevant
that the SCGP did not, according to the United States, become ©elevant for
upland cotton until the late 1990's (i.e. after the entry into force of the WTO
Agreement)? USA

F. STEP 2 PAYMENTS

89. Does the United States confirm Brazil's statement in paragraph 331 of its first
submission that " The conditions and requirements for Step 2 domestic payments remain
unchanged with the passage of the 2002 FSRI Act"? What isthereevance of this, if any, to this
dispute? USA

0. Does the United States confirm Brazil's statement in paragraph 235 of its first
submission that the changes concerning Step 2 export payments from the 1996 FAIR Act to the
2002 FSRI Act are: increase in the amount of the subsidy by 1.25 cents per pound and the
removal of any budgetary limitsthat applied under the 1996 FAIR Act? What isthe relevance
of this, if any, to this dispute? USA

91. What is the significance of the elimination of the 1.25 cent threshold payment in the
2002 FSRI Act pertaining to Step 2 payments? USA

92. Does the United States confirm that Exhibit BRA-65 represents a sample contract for
exporters of eligible upland cotton to conclude with the CCC under the FSRI 2002, and that an
application form (Exhibit BRA-66) needs to be filled out with data on weekly exports and
submitted to the USDA FAS. Is Exhibit BRA-66 - Form CCC 1045-2 — also a valid example? |If
not, please identify any differencesor distinctions. USA

242 pvailable at http://www.oecd.org/dataoecd/52/3/2763846.pdf .

243 WT/DS70/RW, para. 5.93. The Panel concluded that “the only forms of export credit practices’
subject to the interest rate provisions of the OECD Arrangement are “direct credits/financing, refinancing and
interest rate support,” since only those forms of official financing support are subject to the Arrangement’s
commercia interest reference rates (“CIRR”) — “the only existing systems of minimum interest rates under the
Arrangement.” 1d., paras. 5.98, 5.101 (emphasisin original). Since the CIRR are only expressed as fixed rates,
the Panel concluded that they could only be applied to fixed (and not floating) interest rate transactions. Id.,
para. 5.102. Nor could the CIRR be applied to official support with a shorter maturity than two years (the
minimum term expressly listed in the OECD Arrangement), or to guarantees or insurance. Id., para. 5.106.
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Brazil’s Comment:

202.  Brazil includes a new verson of the current “Upland Cotton Domestic User/Exporter
Agreement” (Revision 7, in effect as of 1 August 2003 and issued on 17 June 2003), which replaces
Revision 6 that Brazil has included as Exhibit Bra-65 to its First Submission.

93. Please elabor ate why the United States deemsthat Step 2 payments upon submission of
proof of export are not subsidies contingent upon export. Isit the US contention that, in order
to be contingent on export, exportation must be the exclusive condition for receipt of the
payment? USA

94, Is the Panel correct in understanding that Brazil alleges an inconsistency with
Article 3.1(b) of the SCM Agreement only with respect to Step 2 domestic payments? BRA

Brazil’s Answer:

203. Yes.

95. Do the criteriain 7 CFR 1427.103(c)(2) (Exhibit BRA-37) that Step 2 " eligible upland
cotton" must be " not imported cotton” apply to both domestic and export payments? USA

96. Isa domestic salea " use" for the purposes of Step 2 payments? Is a sale for export, or
export, considered a " use" ? USA

97. How does the United States respond to Brazil's assertion, at paragraph 70 of Brazil's
oral statement at the first session of the first substantive meeting, that "It is obvious that a
single bale of cotton cannot be both exported and used domestically.” Is this a relevant
consideration? USA

98. How many Step 2 paymentsarereceived if a bale of upland cotton isexported, and then
opened by a domestic user in the United States, or vice versa? USA

99. How does the United States respond to Brazil's arguments in paragraphs 71-75 of
Brazil's oral statement at the first session of the first Panel meeting concer ning the relevance of
the Appellate Body Report in USFSC (21.5). USA

100. How doesBrazil respond to the statement in note 119 of the United States first written
submission that " ...to the extent a consumer that had intended to export instead opensthe bale,
then that consumer could still obtain the Step 2 payment upon submission of the requisite
documentation”. The Pand notes that Step 2 payments all involve upland cotton produced in
the United States. What are the two distinct factual situationsthat Step 2 payments involve?
Other than the pand report in Canada-Dairy and the findings of the Appellate Body in USFSC
(21.5***, do any other dispute settlement reports offer guidance on this issue? For example,
how, if at all isthe Appellate Body'sreport in Canada-Aircraft relevant here?*® BRA

244 m\We recall that the ETI measure grants a tax exemption in two different sets of circumstances. (a)
where property is produced within the United States and held for use outside the United States; and (b) where
property is produced outside the United States and held for use outside the United States. Our conclusion that
the ETI measure grants subsidies that are export contingent in the first set of circumstancesis not affected by the
fact that the subsidy can also be obtained in the second set of circumstances. The fact that the subsidies granted
in the second set of circumstances might not be export contingent does not dissolve the export contingency
arising in the first set of circumstances.?** Conversely, the export contingency arising in these circumstances
has no bearing on whether there is an export contingent subsidy in the second set of circumstances. Where a
United States taxpayer is simultaneously producing property within and outside the United States, for direct use



WT/DS267/R/Add.2
Page |-70

Brazil’s Answer:

204.  The applicable regulations (7 CFR 1427.104) **° define eligible domestic users and exporters
of upland cotton.?*” To receive a Step 2 export payment, a person (including a cotton producer or a
cooperative) must be “regularly engaged in selling eligible [US] upland cotton for export”.?*® To
receive a domestic payment, a person must be “regularly engaged in the business of opening bales of
eligible [USY ugjl and cotton to manufacture US upland cotton into cotton products in the
United States” **°  The only actor who can be indifferent whether they export or use cotton
domestically is a hypothetical domestic US cotton product manufacturer regularly engaged in opening
US bales for domestic US manufacture that also regularly engages in exporting US cotton. In that
situation, if a bale of cotton is opened by mistake instead of being exported, the exporter who is aso
the US cotton product manufacturer will receive a Step 2 domestic payment for that bae if the
company has aready entered into a contract with CCC for Step 2 payments, and subject to proof that
bde is in fact used for manufacturing cotton products in the United States. But even if that
hypothetical situation were to occur, then the payment would be contingent upon the domestic use of
only US upland cotton (prohibited by Article 3.1(b) of the SCM Agreement). And if the bale were
exported, the US exporter would receive the Step 2 payments subject to proof of export of US (not
foreign) upland cotton (prohibited by Article 3.1(a) of the SCM Agreement).

205. It follows that the “two distinct factua situations’” resulting in the payment of Step 2 subsidies
are (1) the domestic “use” of eigible US upland cotton by a manufacturer of cotton products regularly
engaged in opening bales; and (2) the “export” of dligible US cotton by exporters regularly engaged in
sdlling US upland cotton. The United States argues that this case is distinguishable from US — FSC
(21.5) because in that case one situation involved property produced within the United States and held
for use outside the United States, and the other situation involved property produced outside the
United States and held for use outside the United States®™® This isirrelevant.

206.  Thepoint of the distinction by the Appellate Body in US — FSC (21.5) was not the geographic
location of the property at issue, but rather whether one portion of payment under a progranME was
export contingent. In fact, in US — FSC (21.5), the products found to be subject to the export
contingency were those produced within the United States and held for use outside the United States.
This is exactly the stuation with Step 2 export payments. Upland cotton produced in the
United States receives Step 2 payment upon proof of export (“held for use outside the United States’)
outside the United States. As in US — FSC (21.5), the fact that subsidies available under the
programme are a so granted in a second situation, i.e., when upland cotton produced within the United
States is used within the United States “ does not dissolve the export contingency arising in the first set
of circumstances’ .>**

outside the United States, subsidies may be granted under the ETI measure in respect of both sets of property.
The subsidy granted with respect to the property produced within the United States, and exported from there, is
export contingent within the meaning of Article 3.1(a) of the SCM Agreement, irrespective of whether the
subsidy given in respect of property produced outside the United Statesis also export contingent.”

245 There, the Appellate Body stated that,

"the fact that some of TPC's contributions, in some industry sectors, are not contingent upon export

performance, does not necessarily mean that the same is true for al of TPC's contributions. It is

enough to show that one or some of TPC's contributions do constitute subsidies "contingent ... in

fact ... upon export performance”.

246 Exhibit Bra-37 (7 CFR 1427.104).

247 First Submission of Brazil, paras 92, 98.

248 Exhibit Bra-37 (7 CFR 1427.104(a)(2)).

249 Exhibit Bra-37 (7 CFR 1427.104(a)(1)).

250 First Oral Statement of the United States, paras. 21-22.

251 Appellate Body Report, US— FSC (21.5), para. 119.
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207.  Concerning other relevant dispute settlement reports, Brazil believes that the Canada —
Aircraft decison is useful precedent. In that case, Canada argued that Technology Partnership
Canada (TPC) was a funding mechanism providing “support to a broad base of sectors and
technologies’ “that result in a high technology product or process for sale in domestic and export
markets’ 2> Canada claimed that “Brazil has not adduced any evidence to show that TPC
contributions are contingent on export performance, in the sense that the contributions would not be
paid unless exports took place, that there would be rewards if exports took place. . .”?*® The
Appellate Body affirmed the panel’s finding of export contingency, noting that “it is enough to show
that one or some of TPC's contributions do constitute subsidies ‘contingent . . . infact . . . upon export
performance.’””®* This finding is consistent with the Appellate Body’s later decision in US — FSC
(21.5). It stands for the proposition that where a programme makes some payments contingent upon
export of products, the fact that other payments under the programme are made for domestic use does
not eliminate the export contingency of the programmes.

101. How does Brazil respond to the United States assertion at paragraph 22 of its oral
statement that the programme involves " dligible users' who constitute the " entire universe”" of
potential purchasers of upland cotton? BRA

Brazil’s Answer:

208. Brazil considers that the United States statement is not correct. As noted in the previous
answer, an “dligible’ user cannot include firms that are not “regularly engaged in” opening bales of
upland cotton for manufacturing upland cotton products in the United States or exporting upland
cotton from the United States®™® The digible domestic user criteria exclude al firms that are
domestic cotton brokers or smple resellers. Nor would “eligible domestic users’ include firms that
have not entered into CCC contracts or who open bales but do not use them in the manufacture of
upland cotton products or who only occasionally open bales of upland cotton for manufacture of
upland cotton products. Similarly, the regulations for eligible “exporters’ do not include persons who
occasionally export and who are, thus, not considered to be persons “regularly engaged” in exporting
upland cotton.*®  Furthermore, the regulations do not cover exporters who have not entered into a
CCC contract as exporters eligible for payment.*’

102. How does Brazil respond to the United States assertion at paragraph 129 of its first
written submission, that " [t]he programme isindifferent to whether recipients of the benefit of
this programme are exporters or parties that open bales for the processing of manufacturing
raw cotton into cotton productsin the United States." BRA

Brazil’s Answer:

209.  Brazil notes that the same “programme indifference” argument could have been made by the
United States in the US — FSC (21.5) case (tax deferred whether products produced within or outside
the United States) or by Canada in the Canada — Aircraft case (TPC payments made whether products
consumed or used domestically or exported). These two Appellate Body decisions clarify that what
matters is whether one segment of the programme is contingent upon export. This is consistent with
the Article 3.1(a) text that the export contingency be “solely or as one of severa other conditions’.
Step 2 export payments are clearly contingent upon proof of export of US upland cotton by eligible
exporters. The fact that another class of persons in a different situation (domestic users) also may

252 \WT/DST0/R, paras. 6.231, 6.235

253 WT/DST70/R, para. 6.248.

254 Canada — Aircraft, WT/DS70/ABIR, para. 179.
255 Exhibit Bra-37 (7 CFR 1427.104(a)(1)).

256 Exhibit Bra-37 (7 CFR 1427.104(a)(2) and (b)).
257 Exhibit Bra-37 (7 CFR 1427.104(a)(2) and (b)).
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receive the payment does not remove this export contingency. Additionally, Brazil notes that Step 2
domestic payments violate Article 3.1(b).

103. Isthe Step 2 programme fund a unified fund that is available for either domestic users
or exporters, without a specific amount earmarked for either domestic users or exporters?
Please substantiate your response, including by reference to any applicable statutory or
regulatory provisons. USA

104. How does the United States respond to the data presented in Exhibit BRA-69? Isit
accur ate? Please substantiate. USA

105. Why isthe Step 2 programme separated into " domestic users' and " exporters'? Apart
from differentiating between exportersand domestic users, with consequential differentiation as
to the forms that must be filled out and certain other conditions that must be fulfilled, are the
digibility criteria for Step 2 paymentsidentical? Arethe form and rate of payment, as well as
the actual payment made, identical? USA

106. With respect to paragraph 139 of the United States first written submission, are Step 2
export payments included in the annual reduction commitments of the United States? If so,
why? USA

107. Please comment on any relevance, to Brazil's de jure claims of inconsistency with the
provisions of the Agreement on Agriculture, of Exhibit BRA-69, which shows Step 2 payments
made to (i) domestic users and (ii) exporters. This Exhibit shows that, from FY 91/92 through
02, the Step 2 paymentsfor exporters exceeded those for domestic usersin FY 94; FY 95; FY 96
(in fact there were no domestic paymentsin FY 96); and FY 02. In the other years, the domestic
paymentsaregreater than export payments. BRA, USA

Brazil’s Answer:

210.  Thisdocument is not relevant for either Brazil’s Article 3.1(a) or Article 3.1(b) claims under
the SCM Agreement. Even if the Step 2 export payments were zero in certain years (which they have
never been), it would not remove the export contingency. Similarly, the fact that Step 2 domestic
payments were not made in one time period does not resolve their contingency upon use of domestic
over imported upland cotton. Brazil’s claims are that whenever a Step 2 payment for exported or
domestically used upland cotton takes place, this payment is required to be made in a manner
inconsistent with Articles 3.1(a) or 3.1(b) of the SCM Agreement and with Articles 3.3 and 8 of the
Agreement on Agriculture in the case of Step 2 export payments.

108. At paragraph 135 of its first written submission, the United States states : "[T]he
subsidy is not contingent upon export performance..." (emphasis added). Again, in the course
of the first Panel meeting, the United States admitted that the Step 2 payments were
"subsidies'. Does the United States thus concede that Step 2 payments constitute a " subsidy"
within the meaning of the WTO Agreement? USA

109. How does the United States respond to Brazil's arguments concerning a
mandatory/discretionary distinction and the allegation that certain United States measures
(including s.1207(a) of the 2002 FSRI Act) are mandatory? (Thisisreferred to, for example, in
paragraph 28 of Brazil's first written submission). Does the United States agree with the
assertion that (subject to the availability of funds) the payment by the Secretary of Step 2
payments is mandatory under section 1207(a) FSRI upon fulfilment by a domestic user or
exporter of the conditions set out in the legidation and regulations? If not, then why not? To
what extent isthisrelevant here? What determinesthe " availability of funds' ? Please cite any
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other relevant measures or provisions which you consider should guide the Panel in respect of
thisissue. USA

110.  Section 1207(a) of the 2002 FSRI Act provides that during the period beginning on the
date of the enactment of the FSRI Act through July 31 2008, " .. the Secretary shall issue
marketing certificates or cash payments, at the option of the recipient, to domestic users and
exporters for documented purchases by domestic users and sales for export by exporters...".
The Panel notes that Brazil does not appear to distinguish between the treatment of (i) cash
payments and (ii) marketing certificates in terms of the issue of whether or not a " subsidy"
exists. The United Statesrefersto " benefits' and " payments' and " program" in asserting that
Step 2 is not export contingent (paragraphs 127-135 of the United States first written
submission).

(@ Do the parties thus agree that there is no need to draw any distinction between
thetreatment of (i) cash payments and (ii) marketing certificatesin terms of the
issue of whether or not a" subsidy" existsfor the purposes of the Agreement on
Agriculture? BRA, USA

Brazil’s Answer:

211. Brazil agrees there is no need to draw any distinction between cash payments and
“commodity certificates’. The Step 2 regulations indicate that Step 2 payments “shal be made
available in the form of commodity certificates issued under part 1401 of this Chapter, or in cash, at
the option of the programme participants’.*®®  Part 1401 of the regulations indicated that commodity
certificates may be exchanged for cash.?*®

(b) Why would a domestic user or an exporter select to receive a marketing
certificate over a cash payment? What is the proportion of cash payments vs.
mar keting certificates granted under the programme? USA

111. Doesthe United States maintain its argument that actions based on Article 3.1(b) of the
SCM Agreement are conditionally " exempt from actions' due to the operation of Article 13 of
the Agreement on Agriculture? USA

112. In the event that the Panel finds that Article 6.3 of the Agreement on Agriculture does
not preclude an examination of Brazil's claims under Article 3.1 of the SCM Agreement and
Articlell1:4 of GATT 1994, how does the United Statesrespond to the merits of Brazil's claims
relating to Step 2 payments under those provisons? USA

113. Is it necessary for measures directed at agricultural processors included in AMS to
discriminate on the basis of the origin of goods? USA

114.  With respect to the last sentence of paragraph 2 of Brazil's closing oral statement,
could Brazil elaborate on the circumstancesin which alocal content subsidy would comply with
Article 3.1(b) of the SCM Agreement? BRA

Brazil’s Answer:

212.  Brazil believes the Pand is referring to paragraph 21 d the final “as delivered” version of
Brazil’s Closing Statement on 24 July 2003. The text of this sentence reads as follows. “Thereisalso
no conflict between Article 3.1(b) of the SCM Agreement and Agriculture Agreement Article 6 or

258 Exhibit Bra-37 (7 CFR 1427.106).
1 259 Exhibit Bra-34 (7 CFR 1401.4(a)).
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Annex 3, paragraph 7, because there are two types of domestic subsidies — those that comply with
Article 3.1(b) of the SCM Agreement and those that do not.” Paragraph 85 of Brazil’s First Ora
Statement of 22 July 2003 was more precise in focusing on the relevant type of support, i.e., support
provided to processors of agricultural products, stating that “[t]here are two types of ‘non-green box’
support to processors that could benefit producers of agricultural goods. support that violates ASCM
Article 3.1(b) and GATT Article I11:4 and support that does not.”

213. There are no circumstances in which a “local content subsidy” would comply with
Article 3.1(b) of the SCM Agreement.

115. What is the meaning and relevance (if any) to Brazil's claims under Article 3 of the
SCM Agreement and Article 111:4 of GATT 1994 of the phrase "measures directed at
agricultural processorsshall beincluded to the extent that such measur es benefit the producers
of thebasic agricultural products' in the Agreement on Agriculture? BRA, USA

Brazil’s Answer:

214.  The phrase from Annex 3, paragraph 7 of the Agriculture Agreement cited by the Panel

requires Members to tabulate and include as part of AMS to individua products an amount of benefit
provided to producers of basic agricultural products resulting from “measures directed at agricultural
processors. . . ”. The obligations of Members to comply with reduction commitments tied to AMS,
and the obligations of Members under SCM Article 3 and GATT Article 111, al apply cumulatively
and simultaneously. This phrase recognizes that subsidies to processors of agricultural products may
benefit producers of the basic agricultural product and, thus, must be included within total AMS.

However, as Brazil has argued, this phrase does not provide an exemption from the SCM Agreement
or GATT Article I11 for such subsidies, and no such exemption can be interpolated into the text”®
The cumulative nature of the obligations incurred under the WTO Agreement results in the
prohibition of certain “measures directed at agricultural processors’ that otherwise would be included
in the AMS calculation, namely those that are contingent upon the use of domestic over imported
agricultural products contrary to Article 3.1(b) of the SCM Agreement.

116.  With respect to paragraph 32 of the oral statement of the EC, are subsidies contingent
on the use of domestic goods consistent with the Agreement on Agriculture? Does the phrase
"provide support in favour of domestic producers’' in Article 3.2 of the Agreement on
Agriculturerefer to, and/or permit such subsidies? BRA, USA

Brazil’s Answer:

215.  Brazil agrees with the EC that Articles 1(a), 3.2, 6.3 of the Agreement on Agriculture include
the phrase “domestic support in favour of agricultural producers’. And Brazl further recognizes that
all types of “domestic support in favour of agricultural producers’ must be tabulated for the purposes
of setting and enforcing a Member’s domestic support reduction commitments (Total AMS). But
Brazil notes that neither the EC nor the United States can point to any inherent conflict between these
provisions and the prohibition of local content subsidies under Article 3.1(b) of the SCM Agreement
for tt;éel reasons set forth in Brazil’s Firgt Oral Statement and in Brazil’ s answer to the Panel’ s Question
114.

216. The EC and the United States fail to acknowledge that there can be subsidies/domestic
support measures provided to processors of the basic agricultural product that can be consistent with
Article 3.1(b) of the SCM Agreement and that also “provide support in favour of domestic
producers’. The EC appears to assume that all support to processors of a basic agricultura

260 First Oral Statement of Brazil, paras. 81-86.
261 First Oral Statement of Brazil, paras. 81-86.
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commaodity violates Article 3.1(b) of the SCM Agreement. That is simply not correct. Y et, without
this assumption, there is no inherent conflict between the SCM Agreement and the Agreement on
Agriculture. The absence of any conflict coupled with the absence of any explicit exemption for local
content subsidies in Article 13(b) or anywhere else in the Agreement on Agriculture supports the
conclusion that local content subsidies related to agricultural goods violate Article 3.1(b) of the SCM
Agreement.

117. What isthe relationship between Step 2 paymentsto exportersand the marketing loan
payments, both of which appear to compensate for the price differencesrelative to the Liver pool
A-Index? For example, isthere double compensation? Or isone of the explanationsthat these
export-related price compensatory payments are paid to different operators (namely, the
producer, on the one hand under the marketing loan arrangements, and the processor/users
(Step 2 programme) arrangements on the other? USA

118. Canthe United States confirm that it doesnot rely on Articlel11:8 of GATT 1994? USA
G. ETIACT

119. How does the United States respond to Brazil's reference to the pane report in India -
Patents (EC) (at paragraph 138 of its oral statement at the first session of the first substantive
meeting)?*® How, if at all, should the Pane take this report into acount in considering the
issuesraised by Brazil'sclaimsrelatingtothe ETI Act? USA

120. Concerning its claimson the ETI Act, Brazil relies on the US — FSC case. However, it
appear s that the United States did not raise the issue of the Peace Clause in that case, nor did
the United States appear to invoke Article 6 of the Agreement on Agriculture. If the Pand's
under standing is correct, how, if at all, are these differences relevant here? Could you direct the
Pand to any relevant findings or conclusions by the panedl or Appellate Body in that case? BRA

Brazil’s Answer:

217.  Brazil is not aware that there are any differences between the US position regarding the peace
clause in the US — FSC case and the present case. There is no reference in the entire record of that
dispute that the United States ever asserted that the EC’s claims regarding the ETI Act were exempt
by the peace clause. Also in this dispute, Brazil is not aware that the United States has ever asserted
that Brazil’'s claims regarding the ETI Act were exempted by the peace clause. In this regard, the
United States has taken a consistent approach in the present case and in US — FSC.

218.  Because the United States never raised the peace clause as adefense in US — FSC, there were
no findings by the panel or the Appellate Body regarding the peace clause. And neither the panel nor
the Appellate Body held that the EC was required to demonstrate that the United States was not
entitled to peace clause protection before proceeding to the substance of the EC's claims againgt the
ETI Act. In any event, the United States has been unable to establish that the ETI Act is consistent

262 That panel stated: "It can thus be concluded that panels are not bound by previous decisions of
panels or the Appellate Body even if the subject-matter is the same. In examining dispute WT/DS79 we are not
legally bound by the conclusions of the Panel in dispute WT/DS50 as modified by the Appellate Body report.
However, in the course of "normal dispute settlement procedures” required under Article 10.4 of the DSU, we
will take into account the conclusions and reasoning in the Panel and Appellate Body reports in WT/DS50.
Moreover, in our examination, we believe that we should give significant weight to both Article 3.2 of the DSU,
which stresses the role of the WTO dispute settlement system in providing security and predictability to the
multilateral trading system, and to the need to avoid inconsistent rulings (which concern has been referred to by
both parties). In our view, these considerations form the basis of the requirement of the referral to the "original
panel" wherever possible under Article 10.4 of the DSU." (footnote omitted)
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with Part V of the Agreement on Agriculture. Therefore, the United States does not enjoy peace
clause exemption under Article 13(c) of the Agreement on Agriculture.

121. How do you respond to thereferencein paragraph 43 of EC third party oral statement
with respect to therelevance of Article 17.14 of the DSU, and, in particular, the phrase " a final
resolution to that dispute" (emphasis added)? Please explain the use, and relevance (if any) of
theterm " disputes’ in Articles9.3 and 12 and Appendix 3 of the DSU, and please cite any other
provisionsyou consider relevant. USA, BRA

Brazil's Answer:

219.  Brazl is of the view that DSU Article 17.14 requires that following the adoption of an
Appellate Body report, the parties to the dispute, i.e., the defending and complaining Member, are
unconditionaly bound by the results of that report. This interpretation is consistent with the
Appellate Body decisions in US — Shrimps (21.5)** and EC — Bed Linen (21.5),%** both confirming
that panel and Appellate Body reports adopted by the Dispute Settlement Body must be considered
final resolutions to a dispute between the parties to that dispute. Thereis no precedent in the WTO or
GATT that would require the Panel to find that the United States aone is bound in this case. It is
difficult to imagine, however, how the United States could take a different position in defending
against Brazil’s ETI claimsin this case, in light of the adoption by the DSB of the Appellate Body and
panel reports in US — FSC (21.5), and the recommendation by the DSB that the United States bring
the ETI Act into conformity with the Agreement on Agriculture and the SCM Agreement.

220.  Inthis case, Brazil challenges exactly the same measure as that found by the panel and the
Appellate Body in US — FSC (21.5) to violate the Agreement on Agriculture and the SCM
Agreement. There have been no changesto the ETI Act since the adoption of the panel and Appellate
Body reports by the WTO Dispute Settlement Body.”®® Brazil challengesthe ETI Act with exactly the
same rationale as the EC. Thus, there is a complete identity between the “measure” and the “claims’
in this case and the US — FSC (21.5) dispute (noting that upland cotton is a sub-set of all the products
covered by the ETI Act). Under these circumstances, it is appropriate for the Panel to make similar
findings of fact, conclusions of law, and recommendations as the panel and Appellate Body in US —
FSC (21.5).%%°

221,  Brazil does not consider any of the other provisions cited by the Pand to be relevant to this
particular question. Should the Panel wish Brazil to elaborate on any of provisions more specificaly,
Brazil will be pleased to do so.

263 A ppellate Body Report, US— Shrimps (21.5), para. 97.

264 A ppellate Body Report, EC — Bed Linen (21.5), para. 90-96.

265 The United States has indicated in its First Submission (para. 189) that both branches of Congress
are considering legislative proposals that would repeal the ETI Act. However, Brazil notes that it has been over
18 months since 29 January 2002, the date on which the panel and Appellate Body reports on the ETI Act were
adopted by the DSB.

25 First Oral Statement of Brazil, paras. 138-39.
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ANNEX 1-2

ANSWERS OF THE UNITED STATES TO THE QUESTIONS FROM
THE PANEL TO THE PARTIES FOLLOWING THE FIRST SESSION
OF THE FIRST SUBSTANTIVE PANEL MEETING

(11 August 2003)

UPLAND COTTON

1. Please confirm that all information and data that you have provided to the Pand
relating to " cotton" in fact relatesto upland cotton only. BRA, USA

1 The United States can confirm that, with the exception of export credit guarantees, al of the
information and data we have provided to-date relates to upland cotton only. With respect to export
credit guarantees, the Commodity Credit Corporation does not maintain data to distinguish
transactions involving different types of cotton (for example, upland cotton versus extra-long staple
(ELS) cotton). However, the United States has no reason to believe that types of cotton other than
upland cotton constitute a material percentage of such transactions.

PRELIMINARY ISSUES
Product scope of Panel's terms of reference relating to Brazl's export credit guarantee claims

3. If the request for consultations in this dispute omitted certain products in relation to
export credit guarantees, on what basisisit argued that it failed to identify the measures
at issue in accordance with Article 4.4 of the DSU? USA

2. The only export credit guarantee measures identified in the Brazilian consultation request
were those in respect of upland cotton. The request for consultations did not identify export credit
guarantee measures for any other agricultural commodities.

3. The request for consultations identified the measures subject to consultations in a single
sentence!’

The measures that are the subject of this request are prohibited and actionable
subsidies provided to US producers, users and/or exporters of upland cottorr, as well
as legidation, regulations, statutory instruments and amendments thereto providing
such subsidies (including export credits), grants, and any other assistance to the US
producers, users and exporters of upland cotton (“US upland cotton industry”).

! Except with respect to export credit guarantee programmes as explained below.

Another sentence followed this one, setting out (in a page and a haf) a listing of measures that were
included within the identification in the first sentence.

4, Apart from the footnote, the first two lines of the sentence quoted in the previous paragraph
address “subsidies provided to US producers, users and/or exporters of upland cotton”; thus, apart

WT/DS267/1, at 1.
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from the footnote, it is clear that subsidies provided to US producers of, say, soybeans are not
included within the scope of the request. Equally, apart from the footnote, it is clear that subsidies
provided to, say, banks that finance US cotton exports (but do not produce, use or export cotton) are
not included within the scope of the request. To give an example from another part of the request,
Brazil’ s consultation request identified “[e]xport subsidies provided to exporters of US upland cotton
under the FSC Repeal and Extraterritorial Income Exclusion Act of 2000 as a challenged measure.
Having identified that measure at issue for purposes of DSU Article 4.4 as subsidies provided to
upland cotton exporters under that legidation, Brazil could not then have included in its panel request
such subsidies provided to exporters of al agricultural commodities or al industrial goods.

5. Brazil, however, contends that “[t]he footnote clarifies that Brazil’s request with respect to
export credit guarantees 5 not limited to upland cotton.”® Brazil’s contention is incorrect. The
footnote does nothing more than direct the reader of the consultation request to look “below” for an
explanation. The footnote by itself does not contain any “identification of [a] measure at issue’ as
required by DSU Article 4.4, and therefore cannot itself bring any additional measures within the
scope of the consultation request. Any such additional measures would have to be found -- if
anywhere - in an explanation “below.”

6. However, as described in the first US submission, no such explanation or identification of
additional measures ever appears. In fact, though Brazil devoted severa paragraphsto thisissuein its
oral statement, it has never pointed to any explanation of any kind -- or any other identification of
additional measures - “below.”

7. In addition, the statement of evidence attached to Brazil’s consultation request did not include
any evidence related to measures other than those for upland cotton. For Brazil to now argue that its
consultation request was broader than its statement of evidence is for Brazil to admit that its
consultation request was in breach of Article 7.2 of the Subsidies Agreement. Brazil cannot have it
both ways.?

8. In summary, while Brazil’s consultation request did identify measures at issue for purposes of
DSU Article 4.4, the measures it actualy identified did not include export credit guarantees for
agricultural commodities other than cotton. Thus, the latter measures were not within the scope of
consultations, were not consulted upon, and could not have been included in Brazil’ s panel request.

4, Isit argued that the export credit guarantee programmes concer ning upland cotton are
each a separate or independent measure, in that they operate independently? USA

9. The CCC export credit guarantee programme (GSM-102), the CCC intermediate export credit
guarantee programme (GSM-103), and the Supplier Credit Guarantee Programme (SCGP) each
congtitute separate programmes. The distinct operation of the programmes themselves is manifested
in both the terms of the particular programmes as well as in the nature of the obligation guaranteed.

The GSM-102 and GSM-103 programmes guarantee obligations of banks. SCGP extends exclusively
to doligations of importers. Obligations guaranteed under the GSM-102 programme may hot extend
beyond three years. SCGP guarantees afar lower percentage of principa (65 per cent).

10. Within each programme, allocations are made by country, by commodity, and by amount.”
Thus, discrete programming decisions are made in connection with each such country, commodity,

“Brazil’s Opening Oral Statement, para. 90.

3In light of the Panel’s intended finding on the scope of Brazil’s consultation request with respect to
export credit guarantees, the United States will be making arequest for a preliminary ruling on this point.

“See 7 C.F.R §§ 1493.4, 1493.5 (setting forth allocation criteria). These criteria also apply to SCGP.
7 C.F.R. § 1493.400.
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programme, and amounts (in terms of a guarantee value).”> As aresult, for the last 10 fiscal years, for
example, as described in the First Written Submission of the United States, no cotton transactions
occurred under the GSM-103 programme.

11 Furthermore, each export credit guarantee issued is a separate measure. Under DSU Article
4.4, it is incumbent upon Brazil to identify in its consultation request “the measures at issue.” Here,
Brazil identified the measure as “export credit guarantees ... to facilitate the export of US upland
cotton,” and the United States may, and did, rely on that consultation request (including the attached
statement of evidence) for notice.

5. Isthere a specification in any legidation or regulation (or any other official gover nment
document) which limit or restrict the export credit guarantee programmes at issue
exclusively to upland cotton? USA

12, Programme announcements issued pursuant to applicable programme regulations (7 C.F.R.
8§ 1493.10(d), 1493.400(d)) serve to limit the availability of CCC export credit guarantees. These
limitations are expressed in terms of one or more of the following criteriaz  commodities, total
guarantee value for individua commodities, destination, and time within which export must occur.
Examples of such programme announcements are included as Exhibit US-12. Thus, export credit
guarantee offerings through programme announcements may be limited to cotton, pursuant to the
authority of programme regulations.

6. For the purposes of the Pandl's examination of Brazil's claims relating to GSM -102,
GSM-103 and SCGP under the Agreement on Agriculture and the SCM Agreement, is
accurate data and information available with respect to these export credit guarantee
programmes concer ning upland cotton alone (e.g. with respect to " long-term operating
costs and losses')? In this respect, the Pand also directs the parties attention to the
specific questions below relating to the programmes. USA

13. The United States endeavoured to provide precisely such data with respect to cotton alone in
paragraph 173, and associated tables, in its First Written Submission.

7. Are commitments with respect to export subsidies under the Agreement on Agriculture
commodity-specific? How, if at all, isthisrelevant? BRA, USA

14. Export subsidy commitments under the Agriculture Agreement are, indeed, commodity
specific. Each Member may have a schedule of reduction commitments with respect to specified
commodities. To illustrate, the export subsidy reduction commitment schedule of the United Statesis
attached as Exhibit US13. As reflected in that schedule, for each of the 12 scheduled commodities,
the United States has a reduction commitment with respect to both budget outlays and subsidized
quantities. Other Members have similar schedules involving different commodities and reduction
commitments. In all cases, however, the budgetary and quantitative commitments are unique to each
commodity on each Member’s respective schedule of export subsidy reduction commitments.

15. An individual Member, therefore, could apply an export subsidy programme with respect to
all commodities for which it has undertaken reduction commitments. By operation of such an export
subsidy programme, however, a Member may be in conformity with none, some, or dl of its
commodity-specific reduction commitments. So long as a Member applies such export programmein
a given year in accordance with the commodity-specific reduction commitment for each year, such
export subsidy programme is permitted with respect to each commodity and conforms fully with
respect to Part V of the Agreement on Agriculture. The fact that commitments are taken on a product-

5See Exhibit US-12.
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specific basis confirms that alleged export subsidy measures can be defined on a product-specific
basis — and that is exactly what Brazil did here.

16. In contrast, for those specific commodities for which such Member does not have a reduction
commitment, then such Member may not provide export subsidies at al in connection with such
specific commodities. As a result, the same programme that, as applied, may be entirely in
conformity with that Member’s reduction commitment vis-a-vis one commodity may be a prohibited
subsidy with respect to another commodity.

8. Doesthe United States confirm that the questionsreferred to by Brazil in paragraph 92
of Brazil'soral statement wer e posed to the United Statesin the consultations? USA

17. Yes. When Brazil posed them during the consultations, the United States immediately
objected to questions about commodities other than cotton as being outside the scope of the
consultations (as paragraph 94 of Brazil's oral statement acknowledges).

9. How doesthe United Statesrespond to paragraph 94 of Brazil'soral statement? USA

18. It is incumbent on the complaining party to identify the specific measure at issue, and it
should not fall to the responding party to intuit that measures not specified in the request for
consultations are considered included by the complaining party. This deprives the responding party of
an opportunity to understand the measures that are at issue and to enjoy the benefit of appropriate
consultations. In the final analysis, Brazil essentially argues that its consultation questions and
statement at consultations could expand the scope of the measures at issue as identified in its
consultation request beyond “export credit guarantees ... to facilitate the export of US upland
cotton.” Thisis not the case. (For further information, please refer to the US answer to Question 3.)

10. What actual prejudice, if any, hasthe United States suffered as a result of the alleged
omission of products other than upland cotton from the request for consultations? USA

19. The issue of prejudice is not relevant to the question of whether a measure not consulted upon
may be the subject of panel proceedings. The requirement of consultations at the beginning of a
dispute is a central characteristic of the dispute settlement system, and is reflected throughout DSU
Article 4. Conaultations serve a number of important functions, including helping the parties to
understand each others' concerns and aiding in efforts to resolve the dispute. The DSU affirms the
importance of consultations and requires that a Member cannot proceed to a panel unless the Member
has consulted on that measure.

20. Article 4.4 delimits the scope of the consultations through its requirement that the
complaining Member identify the measures at issue. In light of the jurisdictiona nature of the
consultation requirement, Article 4.4’ s explicit requirement that the measures be identified serves the
useful role of establishing a bright line as to the matters which are within the scope of the
consultations and the dispute. Any resort to an analysis of what topics were actually discussed at the
consultations — beyond conflicting with the DSU Article 4.6 requirement that consultations “shall be
confidential,” designed to facilitate the resolution of the dispute — would invite litigation over the
unverifiable recollections of each party.

21 The United States notes that in past disputes in which the scope of the dispute was at issue, it
was accepted as a given that the consultation request defined the scope of the consultations. For
example, in the US — Import Measures dispute, the European Communities did not assert that US
actions taken on 19 April 1999 were the subject of consultations even though consultations took place
two days later, on 21 April 1999. Instead, accepting that its 4 March 1999, consultation request
delimited the scope of the consultations, and could not have covered measures taken after that time,
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the EC argued (unsuccessfully) that the April 19 actions were the same measure as that identified in
the 4 March consultation request.’

22. Brazil’s consultation request identified export credit guarantees on upland cotton as the sole
export credit guarantee measures within the scope of the consultations and, hence, the dispute. Had it
wished to include export credit guarantees with respect to other products within the scope of the
consultations, Brazil could have re-filed its consultation request to include these guarantees, much as
other Members have re-filed consultation requests when they have wished to expand the scope of the
dispute.” Brazil chose not to, instead apparently hoping to be relieved of the procedural requirements
of the DSU, requirements enforced with respect to, and taken seriously by, other Members?

23. While prejudice is not relevant to whether the scope of this dispute includes export credit
guarantees for products other than upland cotton, the United States observes that, not only has it
suffered prejudice as a result of Brazil's omission of alegations concerning products other than
upland cotton, but more importantly, the United States will suffer even further prejudice if it is
compelled to respond to allegations that Brazil never properly included in its request for consuitations.
The United States has suffered an inability to prepare, respond, and consult with respect to allegations
on measures never presented to the United States in accordance with the DSU. The United States was
entitled to rely on the measures identified by Brazil in its request for consultations and also rely on
that which Brazil declined to put at issue by its failure to so state in its request. This justifiable
reliance is furthered by Brazil’s failure to amend its request for consultations after ample notice from
the United States of its reasonable understanding of Brazil’s request.

24. Consequently, the US has not had proper opportunity to consult with respect to the
application of the three separate export credit guarantee programmes and their specific application to
the myriad of commodities exported in connection with these programmes nor with respect to the
conformity of the WTO obligations of the United States with the application of such programmes to
such commodities. If export credit guarantees with respect to other eligible commodities were now
included in this dispute, the United States will suffer the prejudice of having to prepare and defend its
actionsin a severely compressed time frame without the benefit of any consultations whatsoever.

11 Doesthe United States agree that Brazil'srequest for establishment of the Panel can be
understood to indicate that Brazil's export credit guarantee claims relates to products
other than upland cotton? How, if at all, isthisrelevant? USA

25. Brazil’ s panel request changed the language relating to export credit guarantees to include the
words “other eligible agricultural commodities.” However, Brazil may not unilaterally ater the scope
of the “measures at issu€’ in its panel request smply by adding measures not previoudly identified.
Thus, while Brazil would have been free to add additional claims in its panel request, it was not free
to broaden the scope of the challenged measures.

26. Indeed, Brazil and at least one third party have argued that in two SPS disputes between the
United States and Japan panels found that a complaining party may introduce new claims in its panel

® Appellate Body report, United States - Import Measures on Certain Products of the European
Communities, WT/DS165/AB/R, adopted 10 January 2001, para.70.

" See, e.g., WT/DS204/1& WT/DS204/1/Add.1 (consultation request supplemented to add measures);
WT/DS174/1 & WT/DS174/1/Add.1 (consultation request to add consultations under additional covered
agreement).

8 The United States refers the Panel to the preliminary ruling of the panel in the Canada Wheat Board
dispute, WT/DS276/12, which necessitated the refiling of the US panel request and establishment of a second
panel. Likewise, the United States refers the panel to India's refiling of its panel request in the US Rules of
Origin dispute (WT/DS243/5/Rev.1) when made aware of deficiencies in that request at the DSB meeting at
which the request was considered. See also WT/DS210/2 & WT/DS210/2/Rev.1.
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request that were not included in its consultation request. In both of these cases, Japan argued that the
United States could not introduce new claims (cite to new legal provisions) not in its consultation
request. The United States argued, and both panels agreed, that every lega clam need not be
included in the consultation request. However, these disputes are not relevant here because they did
not involve identifying a new measure in the panel request. As noted in the 3d party ora statement of
Benin, “claims’ and “measures’ are distinct concepts; indeed, the distinction between “clams’ and
“measures’ is fundamental.®

12. Please address issues and submit evidence regarding the three export credit guarantee
programmes concerned relating to upland cotton and other eligible agricultural
commoditiesin your answersto questions and rebuttal submissions. BRA, USA

217. In light of the Pand's preliminary ruling and without prejudice to the US position that these
measures are not within the scope of this dispute, the United States will respond to Brazil's arguments
in the US submissions.

13. Please include any agumentation and evidence to support your statement during the
Panel meeting that the inclusion of such other digible agricultural commodities would
create additional " work™ for the Panel with respect to each of these commodities under
Article 13 of the Agreement on Agriculture. USA

28. Article 10.2 defers disciplines on, inter alia, export credit guarantees until such time as
internationally agreed disciplines are reached — as Members hope to do in the Doha Development
Round. Therefore, export credit guarantees are not export subsidies within the meaning of the
Agriculture Agreement, and Article 13(c) does not apply. However, for purposes of argument, we
note that Article 13(c)(ii) of the Agreement on Agriculture provides that:

(c) export subsidies that conform fully to the provisions of Part V of this Agreement,
as reflected in each Member’s schedule, shall be:

* % % % %

(i) exempt from actions based on Article XVI of GATT 1994 or Articles 3, 5, and 6
of the Subsidies Agreement.

Pursuant to Article 13(c)(ii), to the extent a Member is providing export subsidies in conformity with
its reduction commitments under Part V of the Agreement on Agriculture, such export subsidies are
exempt from action under Article XV1 of the GATT and Articles 3, 5, and 6 of the SCM Agreement.

29. Article 13(c) is not relevant with respect to export subsidies granted in connection with
commodities not subject to reduction commitments in the applicable schedule of the Member. For
example, the United States does not have a reduction commitment with respect to upland cotton.
Therefore, the United States may not provide any export subsidy for upland cotton. The Peace Clause
protection of Article 13(c) therefore cannot apply to any theoretical export subsidy of the United
States for upland cotton.

30. In contrast, however, the United States has reduction commitments for 12 commodities.

(Please refer to the response of the United States to Question 7 for a description of how the export
subsidy reduction commitments — and therefore export subsidy obligations — of the United States and
al other members are, therefore, commodity specific.) Because such commitments are commodity
specific, the extent to which Article 13(c)(ii) may apply to export subsidy measures of the United

9See, e.g.,, Appellate Body Report, Guatemala — Anti-Dumping Investigation Regarding Portland
Cement from Mexico, WT/DS60/AB/R, adopted 25 November 1998, para. 72.
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States is also commodity specific. Conformity with WTO obligations and the application of Article
13(c)(ii) to export credit guarantees with respect to those twelve commodities could only be evaluated
by an examination of each commodity subject to reduction commitments.

Expired measures

14. Please submit evidence regarding the programmes under the 1996 FAIR Act, in
particular, production flexibility contract payments and market loss assistance
payments, to the extent that they would be relevant to the Pand's deter mination under
Article 13 of the Agreement on Agriculture in your answers to questions and rebuttal
submission. USA

3L The United States will present evidence and arguments regarding payments under the 1996
Act as may be relevant to the Panel’ s Peace Clause analysis with respect to those measures.

15. Do the parties agree that it is beyond a Pand's power to recommend a remedy for an
expired measure? Could the Panel could berequired to examine " expired measures' in
order to conduct its assessment of the matter beforeit? How, if at all, is Article 7.8 of
the SCM Agreement relevant to these matters? BRA, USA

32. The United States agrees that it is beyond a panel’s power to recommend that a Member bring
into conformity a measure that no longer exists.’® However, more fundamentally, the issue is whether
the expired measures in this dispute could have been measures affecting the operation of any covered
agreement within the meaning of DSU Article 4.2 or “measures at issue” within the meaning of DSU
Article 6.2. Because the production flexibility contract payments and market |oss assistance payments
were completed, the programmes terminated, and the statutory instruments providing them superseded
before Brazil’s consultation and/or panel requests were filed, they could not have been “measures at
issue,” and they could not properly have been consulted upon or brought within the terms of reference
of the Panel. This is a broader concern than whether the Panel may recommend a remedy since
findings cannot be made with respect to such expired measures.

3. To determine whether past subsidies may currently be challenged, it is useful to distinguish
between recurring and nortrecurring subsidies. A non-recurring subsidy is a measure that continues
in existence for the duration of the allocation of the subsidy to production.™* For example, a subsidy
to acquire capital stock to be used in future production would be non-recurring and alocated over the
useful life of the stock. Where a subsidy is non-recurring and is allocated to future production®?, the
measure (subsidy) may continue to be actionable even if the authorizing programme or legidation has
expired. For example, in the Indonesia— Autos dispute, where a non-recurring subsidy was provided,
the panel deemed the measure to continue even though the subsidy programme had alegedly been
terminated (and it is worth noting that the termination allegedly occurred well after the panel and
consultation requests—in fact, after the second panel meeting).

3. In contrast, arecurring subsidy is typically provided year-after-year and is made in respect of
current rather than future production. Once production has occurred and the measure been replaced or

9Appellate Body Report, United States — Import Measures on Certain Products from the European
Communities, WT/DS165/AB/R, adopted 10 January 2001, para. 81.

Hgee, e.g., Report by the Informal Group of Experts to the Committee on Subsidies and Countervailing
Measures, G/SCM/W/415, para. 12 (25 July 1997) (“Whether a subsidy is oriented towards production in future
periods, onsists of equity, or is carried forward in the recipient’s accounts were viewed as related to the
guestion whether its benefits persist beyond a single period, and hence whether it should be allocated to future
periods.”).

L2gubsidies Agreement, Annex |V, para 7 (referring to “[s]ubsidies . . . the benefits of which are
allocated to future production).



WT/DS267/R/Add.2
Page |-84

superseded, there would no longer be any measure in existence to challenge. Accordingly, a Report
by the Informa Group of Experts to the Committee on Subsidies and Countervailing Measures
suggested that recurring subsidies — such as grants for purposes other than the purchase of fixed assets
and price support payments — should be expensed, or attributed to a single year, rather than allocated
over some multi-year period.*®

35. In the case of production flexibility contract payments and market loss assistance payments,
these measures were subsidies allocated to a particular crop or fisca year by the respective
authorizing legidation. Pursuant to the 1996 Act, the last production flexibility contract payment was
made for fiscal year 2002 (1 October 2001 — 30 September 2002) “not later than” 30 September
2002.** Pursuant to legisiation enacted on 13 August 2001, the last market loss assistance payment
was for the 2001 marketing year (1 August 2001 — 31 July 2002), that is, for market conditions
prevailing in that year® Once the relevant fiscal year and marketing year, respectively, had been
completed, these measures would no longer exist. Thus, by the time of Brazil’s consultation and/or
panel requests, there were no measures to consult upon nor to be at issue under the DSU; production
flexibility contracts and market |oss assistance payments therefore do not fall within the Panel’s terms
of reference.

Agricultural Assistance Act of 2003

16. What, if any, prejudice in terms of the presentation of its case does the United States
allege, should the Panel proceed to consider the measures constituting the cottonseed
payments under the Agricultural Assistance Act of 2003? USA

36. It has been a fundamental characteristic of both the GATT 1947 and the WTO dispute
settlement systems that proposed measures may not be the subject of dispute settlement. This has
meant that dispute settlement proceedings, including consultations, could not begin until the measure
a issue actually came into existence. In seeking to bring into the scope of this dispute the
Agricultural Assistance Act of 2003, Brazil is seeking to fundamentally expand and change the nature
of WTO dispute settlement. This issue goes well beyond the question of whether a particular
responding party is prejudiced in a particular dispute and cannot be resolved on the basis of whether
such pregjudice has occurred. The reasons that the United States would be prejudiced if the Panel
considered any measure under the Agricultura Assistance Act of 2003, including a cottonseed
payment under that Act, are the reasons that the dispute settlement system has been organized to only
alow proceedings on actual, not proposed, measures. First, the responding party would have lost the
benefit of consultations on these measures. Consultations serve a number of important functions,
including helping the parties to understand each others' concerns and aiding in efforts to resolve the
dispute. The DSU affirms the importance of consultations and requires that a Member cannot
proceed to a panel unless the Member has consulted on that measure. Likewise, the DSU requires that
the “measures at issue” be identified in the panel request, and non-existent measures quite smply are
not measures at all.

37. Apart from reflecting the importance Members have placed on consultations, the DSU’s
requirement that a measure exist before it can be the subject of dispute settlement proceedings avoids
awaste of resources since anticipated measures may never come into effect, or may, when enacted, be
in substantially changed form. Further, allowing challenges to measures not yet in existence would

13G/SCM/W/415, paras. 1-12; id., Recommendation 1, at 26-27.

4Federal Agriculture Improvement and Reform Act of 1996, § 112(d)(1), Public Law No. 104-127
(4 April 1996); 7 US Code § 7212(d)(1).

Spublic Law No. 107-25, §1(a) (23 Aug. 2001) (“The Secretary of Agriculture ... shall, to the
maximum extent practicable, use $4,622,240,000 of funds of the Commodity Credit Corporation to make a
market |oss assistance payment to owners and producers on a farm that are eligible for a final payment for fiscal
year 2001 under a production flexibility contract for the farm under the Agriculture Market Transition Act.”).
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effectively authorize panels to issue advisory opinions. Should Members desire to expand the scope
of the dispute settlement system in this manner, they may do so — indeed could only do so — through
amendment of the DSU. The DSU now requires the existence of a measure before consultations may
be requested or a panel established.

38. Finally, were the issue of the specific preudice to the United States relevant in deciding
whether a panel's terms of reference could include a measure not in existence at the time of

consultations or the panel request, the United States notes that this dispute is already complex, with
multiple measures at issue involving multiple claims. To require the United States to address Brazil’'s
allegations on the Agricultura Assistance Act of 2003 would detract from the time and resources
available to respond to questions and make arguments relating to those measures that are properly
within the terms of reference.

17. (@ What is the relationship of the Agricultural Assistance Act of 2003 to other
legidation in the request for establishment of the Panel? BRA, USA

(b) Do thelegal instruments follow directly one after another, or aretheretemporal
gaps? Are payments authorized under a broad legidative authority or are they
specific to each legal instrument? BRA, USA

(c) Please provide any implementing regulations. Do these implementing
regulations resemble those relating to previous programmes or payments? Are
payments maderetrospectively? How if at all isthisreevant? BRA, USA

39. (8 TheAgricultural Assistance Act of 2003'® was part of alarge piece of legislation covering
a diverse range of topics. The Act had several disaster provisions including some relief for sugar
interests and more generalized relief for persons who lost other crops. One of the provisions provided
for a cottonseed payment to be applied to the 2002 cotton crop (the crop that was harvested in that
calendar year):

Sec. 206. COTTONSEED. The Secretary shall use $50,000,000 of funds of the
Commodity Credit Corporation to provide assistance to producers and first-handlers
of the 2002 crop of cottonseed.

No law compelled or authorized the cottonseed payment for the 2002 crop except for the 2003 Act,
which bears no relation to other legidation cited by Brazil.

40. There was no cottonseed payment authorized in either 2002 or 2001 for the 2001 crop.

Cottonseed payments were made for the 1999 and 2000 crops. Of the three pieces d legidation
authorizing cottonseed payments for the 1999 and 2000 crops, only one arguably may be found in
Brazil’s consultation and panel requests. Brazil identifies the “Crop Year 2001 Agricultural
Economic Assistance Act (August 2001)” as a challenged measure. The Emergency Agricultura
Assistance Act, Public Law No. 107-25 (13 August 2001), authorized a cottonseed payment of $85
million. In addition, Section 204(e) of Public Law No. 106-224, enacted 20 June 2000, directed the
Secretary to use $100 million of Commodity Credit Corporation (CCC) funds to provide assistance to
producers and first handlers of the 2000 crop of cottonseed. Finally, the cottonseed payment for the
1999 crop was authorized by section 104(a) of Public Law No. 106-113, enacted 19 Nov. 1999; $79
million in residual funds were used for the 1999 crop programme.

41. (b) The temporal gaps between the various cottonseed payments are indicated in the answer
to (a), above. That is, no cottonseed payments were made in 2001 or 2002 for the 2001 crop (nor

18public Law No. 108-7 (Feb. 23, 2003).
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prior to 1999). This gap serves to emphasize that these payments are ad hoc, and there was no
legidlative guarantee that there would be a payment for any of the years involved until the payment
was actualy authorized. Thus, what Brazil has termed the “cottonseed programme’ is readily
distinguished from those programmes under the 2002 Act that recur for each crop harvested from
2002 through 2007.'" In contrast, the legal authority for each cottonseed payment was separate and
distinct; no underlying piece of legidation mandated that cottonseed payments be made.

42. (c) We note that each time a cottonseed payment is authorized, new rules must be issued to
disburse the funds because there is no ongoing cottonseed “programme”; thus, when new rules are
issued, the old rules are either removed at the same time or had been removed previously. That is,
there is no publication that included rules for al three programmes.

43. The cottonseed payment under the 2003 Agricultural Assistance Act is not related to the other
cottonseed payments except by subject matter. As indicated at the pand hearing, the text in the
Agricultural Assistance Act (quoted above) is broad and simple, leaving much to the Department of
Agriculture. Because of the discretion vested in the Secretary to disburse the 2002 crop cottonseed
payment, and for reasons of administrative convenience, the 2003 regulations borrow from the
regulations that implemented the cottonseed payments for the 2000 crop and for the 1999 crgp. On 25
April 2003, the Department published regulations at 68 Federal Register 20331 to disburse funds in
respect of the 2002 crop.’® The regulations to disburse the 2000 crop cottonseed payment were
published a 65 Federal Register 65718 (2 November 2000)."° The regulations to disburse the 1999
crop cottonseed payment were published on 8 June 2000 at 65 Federal Register 36550.%°

ARTICLE 13(B): DOMESTIC SUPPORT MEASURES
"exempt from actions’

20. In paragraph 8 of itsinitial brief (dated 5 June, 2003), the United States argued that the
word "actions' as used in the phrase "exempt from actions’ in Article 13 of the
Agreement on Agriculture includes the "bringing of a case" and consultations. In
paragraph 36 of its first written submission (dated 11 July, 2003), the United States
stated as follows:

"[P]rior to this point in the process, the DSU rules did not afford the United States any
opportunity to prevent the dispute from proceeding through consultations and panel
establishment automatically, regardless of the US insistence that its measures conform
to the Peace Clause."

Isit the United States understanding that the drafters used the phrase " exempt from
actions' knowing that under the DSU it would not be possible fully to exempt " actions’,
asthe United Statesinterpretsthat term? USA

44, There is a difference between a commitment to exempt from action and the mechanism to
enforce that commitment, just as there is a difference between rights and obligations under the WTO
and the mechanism to enforce those rights and obligations. For example, where one Member

YFarm Bills are initiated by Agricultural Committees of the US Congress and recur every 5 or 6 years.
Programmes provided for in a Farm Bill are generally not tied to finite amounts of money but rather make use of
the funds of the Commaodity Credit Corporation (CCC), which has borrowing authority inthe US Treasury. See
15 US Code §713 a1l et seq. As aresult, no appropriation is needed. By contrast, cottonseed payments
(similar to other disaster payments) are ad hoc with targeted monies.

BExhibit US-14.

Exhibit US-15.

2Exhibit US-16.
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breaches a tariff binding, another Member will need to resort to dispute settlement in order to resolve
theissue. This does not mean that it is not possible to fully obligate the Member to observe its tariff
bindings. The similar situation arises with respect to procedura obligations as well.

45, When responding Members have been confronted by situations in which they considered that
complaining parties did not meet requirements for invoking dispute settlement procedures, those
responding Members can voice their objections at consultations and the DSB meetings at which panel
establishment has been considered, but then must accept that the issue will ultimately be decided by
the panel. For example, notwithstanding that the DSU requires consultations on a measure before a
panel may be established, there is no mechanism available to address a complaining party’s failure to
consult absent resolution by a panel.

46. Responding Members have alowed jurisdictional issues to go to the panel for resolution as a
practica way forward that offers sufficient protection for their interests while also protecting the
integrity of the dispute settlement system. This does not mean that responding Members in any way
lost their rights, for example, to consult on the measures at issue before being subject to panel
proceedings; it has smply been practical to allow the issue to be decided by panels.

47. Likewise, in this dispute, the fact that Brazil has attempted improperly to invoke dispute
settlement procedures notwithstanding the Peace Clause — and the fact that the United States has
accepted that the issue should be resolved by the Panel — does not and cannot diminish the right of the
United States to be exempt from Brazil's action. The fact that Members may disregard their
obligations, or act based on a misunderstanding of the facts or obligations, does not affect those
obligations. In this case, Brazil considers that the Peace Clause is inapplicable. As our argumentation
to date indicates, we disagree and consider that, based on a correct reading of the law and facts, the
Peace Clause is applicable, and Brazil was obliged not to bring this dispute. Upon making a finding
on this issue in our favour, the Panel would effectively be concluding that Brazil’s invocation of
dispute settlement was improper — even if undertaken in good faith — just as panels have in the past
concluded that complaining parties have improperly included measures that were not consulted upon
in their panel requests or claims that were not within the panel’s terms of reference in their
argumentation.

21. In US - FSC and US - FSC (21.5) the Appedlate Body made findings under the SCM
Agreement relating to export subsidies in respect of agricultural products without
making a finding in respect of Article 13 of the Agreement on Agriculture. How isthis
relevant to the United States interpretation of the phrase " exempt from actions’ as
used in Article 13?7 USA

48. The FSC findings are not relevant since they do not address the Peace Clauseissue. Theissue
was not raised by either party, and so neither the panel nor the Appellate Body made any finding with
respect to Article 13, nor did they offer any reasoning on this issue. Indeed, in the absence of any
party raising or arguing this issue, it would be difficult to see how the panel or Appellate Body could
have made any findings concerning Article 13. Those DSB recommendations and rulings thus
provide no guidance for purposes of this dispute.

"such measures" and Annex 2 of the Agreement on Agriculture

22. Please explain the difference, if any, between the meaning of " defined" and the meaning
of "fixed" in the phrase " a defined and fixed base period” in paragraph 6(a) of Annex 2
of the Agreement on Agriculture. BRA, USA

49, These terms should be interpreted according to the customary rules of interpretation of public
international law. The ordinary meaning of “defined” is “clearly marked, definite” and “set out
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precisdly.”®*  “Fixed” means “stationary or unchanging in relative position.”** Thus, as used in
paragraph 6(a), a “defined and fixed base period” means a base period that is “set out precisely” and
“stationary or unchanging in relative position.” That is, the “definite” base period must not be
“changing in relative position”; for example, the “base period” for purposes of determining “base
acres’ for the deficiency payments under the 1990 Act was a farm’s average acreage over the three
most recent years, and so, was not a“fixed” base period but amoving one. On the other hand, US
direct payments satisfy this criterion because dligibility is determined by historical production of any
of a number of crops (including upland cotton) in a base period that is “definite” (set out in the 2002
Act) and “stationary or unchanging in arelative position” (does not change in relative position for the
duration of the 2002 Act).

23. Please explain the meaning of "a" in " a defined and fixed base period" in paragraph
6(a) of Annex 2 of the Agreement on Agriculture, the meaning of "the" in "the base
period" in paragraphs 6(b), (c) and (d), and the differ ence between these and the phrase
"based on the years 1986-88" in Annex 3. BRA, USA

50. Paragraph 6(a) establishes that digibility for payments under a decoupled income support
measure shall be determined by clearly-defined criteriain “a defined and fixed base period.” That is,
paragraph 6(a) does not mandate that any particular base period be used for a decoupled income
support measure and does not mandate that the same base period be used for al decoupled income
support measures. This contrasts with the use of the phrase “the base period” in paragraph 9 of Annex
3, which is defined in that same paragraph as “the years 1986 to 1988.”**

51 Paragraphs 6(b), (c), and (d) use the term ‘the base period.” As these subparagraphs all
follow paragraph 6(a), in which digibility is set in “a’ defined and fixed base period, the later
references to “the base period” should be read to refer to the base period used for dligibility under
paragraph 6(a). Again, because paragraph 6(a) does not mandate that any particular base period be
used (as opposed to paragraph 9 of Annex 3), “the base period” for paragraphs 6(b), (c), and (d) will
be the “defined and fixed base period” used for purposes of digibility under the decoupled income
support measure. The definite article “the” is commonly used to refer back to a member of a
indefinite set identified by the indefinite article “a.” For example, it would be common grammatically
to say: “A Member may take action if the Member makes the appropriate notification to the WTO.”

24, How often can a Member define and fix a base period in accordance with paragraph 6
of Annex 2 of the Agreement on Agriculture? BRA, USA

52. Paragraph 6 establishes policy-specific criteria applying to a decoupled income support
measure. Under paragraph 6(a), digibility for payments under such a measure shall be determined by
criteria “in a defined and fixed base period.” Other policy-specific criteria under paragraph 6
establish that the amount of payments under a decoupled income support measure shall not be related
to or based on the type or volume of production, the prices, or the factors of production employed in
any \ear after the base period used for purposes of determining eigibility under paragraph 6(a).

1The New Shorter Oxford English Dictionary, vol. 1, at 618 (1993 ed.).

%2The New Shorter Oxford English Dictionary, vol. 1, at 962 (1993 ed.).

3See US First Written Submission, para. 101 n. 92.

24pgriculture Agreement, Annex 3, paragraph 9 (“The fixed external reference price shall be based on
the years 1986 to 1988 and shall generally be the average f.o.b. unit value for the basic agricultural product
concerned in a net exporting country and the average c.i.f. unit value for the basic agricultural product
concerned in anet importing country in the base period.”) (emphasis added). Seealsoid., Annex 3, paragraph 5
(“The AMS calculated as outlined below for the base period shall constitute the base level for the
implementation of the reduction commitment on domestic support.”) (emphasis added). Appellate Body Report,
Korea - Measures Affecting Imports of Fresh, Chilled and Frozen Beef , WT/DS161/AB/R - WT/DS169/AB/R,
adopted 10 January 2001, paras. 115-16.
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Thus, with respect to a decoupled income support measure, the base period used must be “defined and
fixed.”

53. There is no requirement in paragraph 6 that a particular base period be used for a decoupled
income support measure nor that the same base period be used for purposes of every decoupled
income support measure. Thus, so long as the base period for a particular measure is “defined and
fixed,” this lement of the policy-specific criteriain paragraph 6 will be met.

5. For purposes of this dispute, the base period for US direct payments under the 2002 Act is
defined by the 2002 Act and fixed for the duration of the 2002 Act — that is, for marketing years 2002-
2007. Thus, one “defined and fixed base period” applies for payments under the US direct payment
programme for the six-year period to which the 2002 Act applies.

25. Does the United States consider that there is any ambiguity in the term "type of
production” as used in paragraph 6(b) of Annex 2 of the Agreement on Agriculture?
USA

55. When read according to the customary rules of mterpretatlon of public internationda law, the
United States does not consider that the meaning of the term “type ... of production” as used in
paragraph 6(b) is ambiguous or obscure. This paragraph establishes that the amount of decoupled
income support payments may not be “based on, or linked to, the type or volume of production .. .
undertaken in any year after the base period.” Interpreted according to the ordinary meaning of the
terms, in context, and in light of the object and purpose of the Agriculture Agreement, this provision
means that a decoupled income support measure may not base or link payments to production
requirements, whether by type or volume.

26. Can the United States confirm Brazil's assertions in paragraph 174 of itsfirst written
submission that the implementing regulationsfor direct payments prohibit or limit paymentsif
base acreageis used for the production of certain crops? If so, can the United States clarify the
statement in paragraph 56 of its first written submission that direct payments are made
regardless of what is currently produced on those acres? Can the United States confirm the
same point in relation to production flexibility contracts? USA

56. The 2002 Act alows any commodity or crop to be planted on base acres on afarm for which
direct payments are made with limitations regarding certain commodities. Those commodities are
fruits, vegetables (other than lentils, mung beans, and dry peas), and wild rice. Planting of those
commaodities on base acres is prohibited, except: (1) in a region with a history of double-cropping
those commodities with those crops the historical production of which makes acres eligible for direct
payments, double-cropping is permitted; (2) on a farm with a history of planting those commaodities,
planting is permitted, and direct payments would be reduced for every acre so planted; and (3) for a
producer with a history of planting those commodities, planting is permitted, and direct payments
would be reduced for every acre so planted.”

57. To be more precise, the third sentence of paragraph 56 of the US first submission should have
used the E)hrase ‘whether upland cotton” in place of “what.” As the United States has previously
indicated,” direct payments are not “related to, or based on, the type or volume” of current production

SFarm Security and Rural Investment Act of 2002, § 1106 (“2002 Act”) (Ex. US-1).

28US First Submission, para. 22 (“These [direct] payments are made with respect to farm acreage that
was devoted to agricultural production in the past; the payments, however, are made regardless of whether
upland cotton is currently produced on those acres or whether anything is produced at al.”); id., para. 24 (“As
stated, no current production of upland cotton (or any other crop) is required to receive payment — or, put
another way, the payment is the same regardless of how much, or any, upland cotton is produced.”); id., para. 67
(“Not only is there no requirement that a direct payment recipient engage in any particular type or volume of
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because there is no requirement that a recipient produce upland cotton or any other crop in order to
receive these payments. Direct payments are made with respect to farm acreage that was devoted to
agricultural production in the past. In its rebuttal submission, the United States will describe
production flexibility contract payments, which would share these characteristics but not others with
direct payments, and explain why production flexibility contract payments are “green box” measures.

29. Please explain the meaning of the words "the fundamental requirement” as used in
paragraph 1 of Annex 2 of the Agreement on Agriculture. USA

58. “Fundamental” means “[s]erving as the base or foundation” and “primary, origina; from
which others are derived.””’ A “requirement” is “[sJomething called for or demanded.””® Thus, the
“fundamental requirement” that measures for which exemption from reduction commitments under
Article 6 is clamed must have “no, or a most minimal, trade-distorting effects or effects on
production” is “something caled for or demanded” “from which others are derived.”

59. The United States, perhaps in distinction from the European Communities, does not view this
“requirement” (“something called for or demanded”’) as merely setting out in hortatory terms the
objective of Annex 2. However, as suggested by the use of the word “fundamental” (“from which
others are derived”’) and the structure of Annex 2 (that is, beginning the second sentence with the
word “accordingly”), compliance with the fundamental requirement of the first sentence will be
demonstrated by conforming to the basic criteria of the second sentence plus the applicable policy-
specific criteria of paragraph 6 through 13. Relevant context supports this interpretation: Articles 6.1,
7.1, and 7.2 refer to measures which are not subject to reduction commitments because they qualify
under “the criteria set out in Annex 2.” Article 18.3 requires a Member to notify “details of the new
or modified measure and its conformity with the agreed criteria as set out either in Article 6 or in
Annex 2" Annex 2 itsdlf, in describing the policy-specific criteria that must be met under paragraphs
2 and 5, emphasizes that measures must meet the “basic criteria set out in paragraph 1 rather than
the “fundamental requirement” of that paragraph.

60. The text and @ntext of paragraph 1 is aso confirmed by the object and purpose of the
Agriculture Agreement. Members need to be able to design green box measures with certainty that
these measures will be exempt from reduction commitments so that they can meet their bnding
commitments on domestic support in furtherance of the goal of “substantial progressive reductionsin
agricultural support .. . sustained over an agreed period of time”*® Assessing the conformity of a
claimed green box measure againgt the “fundamental requirement” of the first sentence in isolation
would be a difficult, if not impossible task, for a Panel. Members foresaw the problem and therefore
provided guidance on how a measure would fulfill that fundamenta requirement — that is, if the
measures “conform to the ... basic criteria’ of the second sentence plus any applicable policy-
specific criteria, they shall be deemed to have met the fundamental requirement of the first sentence of
Annex 2.

30. Do the parties consider that direct payments and production flexibility contract
payments meet or met the basic criteria referred to in paragraph 1 of Annex 2 of the
Agreement on Agriculture? BRA, USA

61. The “basic criteria’ referred to in paragraph 1 of Annex 2 are: (a) the support in question shall
be provided through a publicly-funded government programme (including government revenue

production, a recipient need not engage in any current agricultural production in order to receive the direct
payment.”); US Opening Statement at the First Panel Meeting, para. 18 (“The payments, however, are made
regardless of whether cotton is currently produced on those acres or whether anything is produced at all.”).

2"The New Shorter Oxford English Dictionary, vol. 1, at 1042 (1993 ed.)

28The New Shorter Oxford English Dictionary, vol. 2, at 2557 (1993 ed.)

29 griculture Agreement, preamble.
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foregone) not involving transfers from consumers and (b) the support in question shall not have the
effect of providing price support to producers. Direct payments under the 2002 Act meet these basic
criteria, and the expired production flexibility contract payments under the 1996 Act met these criteria
aswell.

62. As noted in the US first written submission, direct payments under the 2002 Act are support
provided through a publicly-funded government programme not involving transfers from consumers.
Under Section 1103 of the 2002 Act, the Secretary of Agriculture “shall make direct payments to
producers on farms [including landowners where no production occurs] for which payment yields and
base acres are established,” and, under Section 1601 of the Act, the Secretary “shall use the funds,
facilities, and authorities of the Commaodity Credit Corporation to carry out this title” Thus, no
transfers from consumers are involved. *°

63. Direct payments under the 2002 Act also do not have the effect of providing price support to
producers. Direct payments augment the income of persons on farms based on historic acres and
yields. They are not made to support any “applied administered price” for upland cotton (or that for
any other commaodity), for example, by increasing upland cotton demand or reducing upland cotton
supply.®* To-date, Brazil has not contested that US direct payments satisfy both “basic criteria” under

paragraph 1.

64. As set out in the US answer to Question 15 from the Panel, the expired production flexibility
contract payments are not within the Pandl’s terms of reference. Nonetheless, as we shdl explain in
more detail in our rebuttal submission, these payments too satisfy the “basic criterid’ referred to in
paragraph 1 of Annex 2. Production flexibility contract payments provide support through a publicly-
funded government programme not involving transfers from consumers® In addition, production
flexibility contract payments did not have the effect of providing price support to producers, these
payments augmented the income of persons on farms based on historic acres and yields but were not
made to support any “applied administered price” for upland cotton (or that for any other commodity).
Again, Brazil has not contested that US production flexibility contract payments satisfy both “basic
criteria’ under paragraph 1.

31 If the first sentence of paragraph 1 of Annex 2 isnot a stand-alone obligation, then must
new, non- or minimally trade-distorting measures that do not conform to the criteria
listed in Annex 2 be classified as non-Green Box? BRA, USA

65. As set out in the US answer to Question 29 from the Panel, the United States views the first
sentence of paragraph 1 as an obligation in that it establishes a “fundamenta requirement” for green
box measures under Annex 2. This obligation is met when measures conform to the basic criteria of
the second sentence plus the applicable policy-specific criteria of paragraphs 6 through 13. If a new
measure does not conform to the basic and applicable policy-specific criteria in Annex 2, it will not
have the benefit of the presumption that it meets the fundamental requirement of the first sentence.

32. If the first sentence of paragraph 1 of Annex 2 expresses a general principle which
informstheinterpretation of the criteriain Annex 2, please explain how this affects the
assessment of the direct payments programme's compliance with paragraph 6 of
Annex 2. USA

305ee US First Written Submission, para. 65.

31see US First Written Submission, para. 66.

%2Federal Agricultural Improvement Act of 1996, Title I, § 161(a) (“Use of Commodity Credit
Corporation. — The Secretary shall carry out thistitle through the Commodity Credit Corporation.”);id., Titlel|,
§ 111 (providing for production flexibility contract payments).
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66. As set out in the US answer to Question 29 from the Pandl, the United States does not view
the first sentence of paragraph 1 as merely setting out a general principle; according to its term, it
establishes a “fundamental requirement” for green box measures under Annex 2. However, Annex 2
also indicates that measures that conform to the basic criteria of the second sentence plus the
applicable policy-specific criteria of paragraphs 6 through 13 comply with that fundamental
requirement. Thus, the first sentence of paragraph 1 provides important context for the interpretation
of other provisions of Annex 2.

67. US direct payments satisfy the criteria set out in Annex 2 and therefore comply with the
fundamental requirement of the first sentence of paragraph 1. As explained in the US answer to
Question 30, US direct payments satisfy the two basic criteria under the second sentence of paragraph
1. In addition, as set out in the US first written submission,* direct payments satisfy the five policy-
specific criteria set out in paragraph 6 of Annex 2 for decoupled income support.

68. The context provided by the first sentence of paragraph 1 indicates that Brazil’s argument
that direct payments do not satisfy paragraph 6(b) because payments are eliminated or reduced if
payment recipients harvest certain fruits or vegetables is wrong.** Brazil’s argument essentialy is
that paragraph 6(b) precludes a Member from requiring a recipient not to produce certain crops, rather
than precluding a Member from requiring a recipient to produce certain crops. As indicated above,
however, Brazil’s interpretation leads to a conflict between paragraph 6(b) and the fundamental
requirement of the first sentence. That is, a measure that demonstrably meets that fundamental
requirement (there are no trade-distorting effects or effects on production because production of no
crop is alowed) would be inconsistent with paragraph 6(b) (the amount of payment would be based
on the type of production — production of no crops — in ayear after the base period). In the context of
the first sentence of paragraph 1, then, paragraph 6(b) should be read to prevent a Member from
requiring a recipient to produce certain crops. US direct payments do not require a recipient to
produce upland cotton or any other crop in order to receive payment.

"do not grant support to a specific commodity”

33. According to the United States' interpretation of theword " grant”, when can a Member
claim that a measure is not exempt from action under Article 13(b)? What if the measureis
enacted annually? Can the Member obtain a remedy in respect of that measure under the
DSU? USA

69. The United States has interpreted the word “grant” according to its ordinary meaning: to
“bestow as a favour” or “give or confer (a possession, a right, etc.) formally.”*® Because the phrase
“such measures do not grant support to a specific commodity” is expressed in the present tense, we
have explained that this criterion indicates that whether measures currently in effect are exempt from
actions depends upon the support they currently grant.*® For example, whether payments under the
2002 Act can be challenged in the WTO at this time requires an examination of the product-specific
support such measures currently grant (understood to be as of the date of the panel request or panel
establishment), not the support measures granted 1, 2, or 3 years ago. A finding of a Peace Clause
breach by current measures would allow a Member to proceed with an action based on Peace Clause-
specified provisions and potentially obtain remedies with respect to those current subsidies.

70. A Member can make the claim that a measure is not exempt from action under Article 13(b)
when the Member believes the measures at issue fail to conform to the Peace Clause, including that
the Member believes the measure provides support in excess of that decided in 1992. It would not

33US First Written Submission, para. 67.

34See also US Answer to Question 25 from the Panel.

35The New Shorter Oxford English Dictionary, vol. 1, at 1131 (fourth & fifth definitions).
38U First Written Submission, paras. 79-81.



WT/DS267/R/Add.2
Page [-93

matter whether the measure were enacted annually. If there were a finding of a breach of the Peace
Clause, then the complaining party could obtain a remedy in the form of a recommendation to bring
the measure into conformity with the WTO agreements.

71 The issue of when a Member can claim that a measure is not exempt from action highlights
the difficulty in adopting Brazil’'s interpretation that only budgetary outlays are relevant to the Peace
Clause comparison. In the case of US domestic support measures, budgetary outlays are not known
ahead of time. Accordingly, Brazil could only provide estimates of marketing year 2002 budgetary
outlaysin its first submission, explaining that “the evidence to tabulate the support granted to upland
cotton during MY 2002 is not yet complete as the marketing year does not end until 31 July 2003."%
Brazil has not demonstrated that US product-specific budgetary outlays for upland cotton exceeded
marketing year 1992 outlays as of the time of its panel request, as of the time of panel establishment,
nor, indeed, as of today.*®

72. This problem is not presented when one looks at the support as decided by US domestic
support measures. Because those measures, both in 1992 and today, set a rate of support (72.9 cents
per pound during marketing year 1992; 52 cents per pound during marketing year 2002), the level of
support is known at the outset (or even in advance) of the relevant crop year in which payments are
made, permitting arapid challenge and perhaps pand findings before a given crop year isover. Thus,
a Member would be able to claim that a current measure is not exempt from action under Article 13(b)
and would be able to obtain a remedy under the DSU.

35. Does a failure by a Member to comply in a given year with either the chapeau of
Article 13(b) or the proviso in subparagraph (ii) of Article 13(b) impact its entitlement
to benefit in an earlier or a later year from the exemption from action provided by
Article 13(b)? BRA, USA

73. A failure by a Member to comply in a given year with either the chapeau of Article 13(b) or
the proviso in subparagraph (ii) of Article 13(b) would only lift the exemption from action for those
measures for the year of that breach. Measures (subsidies) in alater year would remain exempt from
action so long as those measures in the given year comply with the conditions in Article 13(b)(ii).

74. This conclusion flows from the text of the Peace Clause as well as the nature of the subsidies
challenged by Brazil. The universe of measures exempt from actions under Article 13(b)(ii) is
“domestic support measures that conform fully to the provisions of Article 6 of this Agreement
including direct payments that conform to the requirements of paragraph 5 thereof, as reflected in
each Member's Schedule, as well as domestic support within de minimis levels and in conformity with
paragraph 2 of Article 6.” Because the fundamental commitment under Article 6 isto limit domestic
support as measured by the Current Total Aggregate Measurement of Support to a Member’s find
bound commitment level, and that commitment is judged on a year-by-year basis®, a Member may
breach its commitments under Article 6 in one year and come back into compliance in the following
year. Thus, conformity with this element of Article 13 must be judged on a year-by-year basis.

75. The proviso to Article 13 states that such measures shall be exempt from actions “provided
that such measures do not grant support to a specific commodity in excess of that decided during the
1992 marketing year.” Thus, with respect to past subsidies (and putting aside the issue of whether
there is a measure that can be challenged under the DSU), the Peace Clause proviso would require an

3Brazil’ s First Written Submission, para. 149.

385ee US Answer to Question 67 from the Panel.

39 Agriculture Agreement, Article 6.3 (“A Member shall be considered to be in compliance with its
domestic support reduction commitments in any year in which its domestic support in favour of agricultural
producers expressed in terms of Current Total AMS does not exceed the corresponding annual or final bound
commitment level specified in Part IV of the Member's Schedule.”) (emphasis added).
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examination of the support those measures were granting as of the time such measures were in
existence. Were the Peace Clause breached in any particular year, a Member could bring an action
against such measure (subsidy), but only for the year of the breach. For example, where subsidies
were provided on a yearly basis, a Member could breach the Peace Clause in one year in which the
support such measures grant is in excess of that decided during the 1992 marketing year but could be
in conformity in the following year if support were again within the 1992 marketing year level. Only
the subsidies for the year in which the Peace Clause were breached would not be exempt from actions.

76. Finally, we note that payments under the 2002 Act are recurring subsidies, expensed in the
crop year to which they apply and superseded by new payments in the following crop year.** (So too
were past payments under the expired 1996 Act.) Thus, whether such measures conform fully to
Article 6 and do not grant support in excess of that decided during the 1992 marketing year — that is,
whether such measures are exempt from action under Article 13(b) — must be judged on a year-by-
year basis. A breach of the Peace Clause in any particular year would allow a Member to bring an
action against such measures, but only for the year of the breach.

36. Does a failure by a Member to comply with Article 13(b) in respect of a specific
commodity impact its entitlement to benefit in respect of other agricultural products
from the exemption from action provided by Article 13(b)? BRA, USA

e No. For example, were the Panel to find a breach of the Peace Clause because the product-
specific support US measures grant for upland cotton is in excess of that decided during the 1992
marketing year, this would not remove Peace Clause protection for support for soybeans (or any other
commodity). In any subsequent action, a complaining Member would have to demonstrate that the
chalenged measures breach the Peace Clause with respect to that commodity and support.

37. In the United States view, why did the drafters not use the exact term
" product-specific* in Article 13(b)(ii)? USA

78. It is not possible to determine exactly why the drafters of Article 13(b)(ii) did not use the term
“product-specific support” in place of “support to a specific commodity.” Nonetheless, the phrase
“support to a specific commodity” must be interpreted according to its ordinary meaning, in context,
and in light of the object and purpose of the Agreement. As the United States has explained, this
phrase means “product-specific support.”* We note that while it is no doubt a good drafting ruleto
use one and only one term for any given concept in an agreement, the drafters failure to follow that
rule does not ater a treaty interpreter’s obligation to interpret under the customary rules of public
international law the words that actualy are in the treaty.

79. Further, it is not surprising that this exact phrase is not used in the Peace Clause. The phrase
“product-specific support” is not a defined term to be found in Agriculture Agreement Article 1. Not
surprisingly, then, in different provisions the Agriculture Agreement uses different words to describe
the concept of product-specific support. For example, in Article 1(a), the basic definition of
product-specific support (athough not identified as such) is given as "support . . . provided for an
agricultural product in favour of the producers of the basic agricultural product.” In Article 1(h), the
Agreement again refers to product-specific support not by using that term but by using the words
"support for basic agricultural products."*> None of these references to “product-specific support”
even uses the term “ specific” whereas the phrase “ support to a specific commodity” contains al three
elements of that phrase (that is, product, specific, and support), using “commodity” in place of

405ee US Answer to Question 15 fromthe Panel.

*1US First Written Submission, paras. 77-78.

“2Similarly, in Annex 3, paragraph 6, the Agreement refers to a "product-specific’ AMS not by using
those words but by using the phrase "for each basic agricultural product, a specific AMS shall be established.”
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“support.”*® The use of the phrase “support to a specific commodity” in the Peace Clause to refer to
“product-specific support” is not remarkable in light of these multiple examples of different wordsin
the Agreement that describe the same concept.**

38. Given the fact that subsidies available for more than one product could have various
effects on production, how does the United States demar cate between product-specific
support and non-product specific support ? USA

80. The phrase “ support to a specific commodity” in the Peace Clause proviso, read according to
its ordinary meaning, in context, and in light of the object and purpose of the Agreement, means

“product-specific support.” The United States finds the demarcation between product-specific and
non-product-specific support in the Agriculture Agreement. Specifically, Article 1(a) defines the
universe of support making up the Aggregate Measurement of Support as follows:

“Aggregate Measurement of Support” and “AMS’ mean the annual level of support,

expressed in monetary terms, provided for an agricultural product in favour of the

producers of the basic agricultural product or non-product-specific support provided

in favour of agricultural producers in general, other than support provided under

programmes that qualify as exempt from reduction under Annex 2 to this Agreement .

. (italics added).

Article 1(h), which defines the “Total Aggregate Measurement of Support,”* and paragraph 1 of
Annex 3, explaining the caculation of the Aggregate Measurement of Support®®, also distinguish
between product-specific and non-product-specific support, without providing additional detail to that
found in Article 1(a).

81 Article 1(a), therefore, provides the basic demarcation between product-specific and non-
product-specific support; as mentioned at the first panel meeting, Brazil has not contested this point.
Product-specific support, then, is “support .. . provided for an agricultural product in favour of the
producers of the basic agricultural product.” This definition contains two elements. First, the support
must be provided “for an agricultural product,” which suggests that the subsidy is given “in favour
of”*" a product and not in respect of criteria not related to the product or in respect of multiple
products. Second, such support is “in favour of the producers of the basic agricultural product,”

“3Again, the use of the term “commodity” in place of “product” may result from the unique negotiating
history of the Peace Clause. While the term “product” is used exclusively elsewhere in the Agreement, in the
course of the Uruguay Round agriculture negotiations, the term “commodity” had been commonly used. See,
e.g, Framework Agreement on Agriculture Reform Programme, Draft Text by the Chairman,
MTN.GNG/NG5/W/170, paras. 3, 5, 6, Annex | (11 July 1990). Despite the fact that the Peace Clause uses
“commodity” in place of “product,” Brazil has not suggested that “commodity” should be interpreted as
anything other than agricultural "products" subject to the Agreement.

#The United States also notes that under paragraph 1 of Annex 3, non-product-specific support is to be
aggregated into one separate AMS, which supports the notion that non-product-specific support is not to be
allocated to specific products, contrary to what Brazil urges the Panel to do here.

“SAgriculture Agreement, Article 1(h) (‘ Total Aggregate Measurement of Support’ and ‘ Total AMS'
mean the sum of all domestic support provided in favour of agricultural producers, calculated as the sum of al
aggregate measurements of support for basic agricultural products, al non-product-specific aggregate
measurements of support and all equivalent measurements of support for agricultural products. .. .").

“6Agriculture Agreement, Annex 3, paragraph 1 (“Subject to the provisions of Article 6, an Aggregate
Measurement of Support (AMS) shall be calculated on a product-specific basis for each basic agricultural
product receiving market price support, non-exempt direct payments, or any other subsidy not exempted from
the reduction commitment (‘other non-exempt policies’). Support which is non-product specific shall be
totalled into one non-product-specific AMSin total monetary terms.” (emphasis added)).

4"The New Shorter Oxford English Dictionary, vol. 1, at 996 (1993 ed.) (definition of “for”: “in favour
of”; “[w]ith the purpose or result of benefitting”).
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which suggests that subsidy benefits those who produce the product — that is, production is necessary
for the support to be received.

82. Article 1(a) explains nonproduct-specific support as “support provided in favour of
agricultural producersin general.” That is, non-product-specific support is not support provided “for
an agricultural product” and is not support in favour of “the producers of the basic agricultura
product” but rather is support in favour of agricultural producers “generally.”*® Thus, read according
to its ordinary meaning and in the context of Article 1(a), non-product-specific support is a residua
category of support covering those measures that do not fall within the more detailed criteria set out in
the definition of product-specific support.

83. Finaly, we note Brazil’s argument that “[t]he term ‘product-specific’ that the United States
seeks to read into Article 13(b)(ii) has a very technical and particular meaning as set out in Article
6(4), and Annex 3 to the Agreement on Agriculture”®® As explained above, while both of these
provisions use the term “product-specific’ as well as “non-product-specific,” the Panel will search
these provisionsin vain for a“technical and particular meaning” of either of these terms. Brazil fails
to direct the Pandl’s attention to the only explanation of the meaning of those terms, Article 1(a),
perhaps because this explanation of the “technical and particular meaning” of product-specific support
suggests that severa of the measures challenged by Brazil provide non-product-specific support and
are not part of the comparison under the Peace Clause proviso.

39. If " such measures' in Article 13(b)(ii) refersto all those in the chapeau of Article 13(b),
why are they not all included in the potential comparisons with 1992? In what
circumstances can measures which grant non-product specific support lose exemption
from action under Articles 5 and 6 of the SCM Agreement and Article XVI of GATT
19947 USA

&4 The introductory phrase of Article 13(b) establishes the full universe of measures that are
potentially exempt from actions under this provision — that is, domestic support measures “that
conform fully to the provisions of Article 6.” The phrase “such measures’ in Article 13(b)(ii) occurs
in the proviso, and the use of the word “such” refers back to those measures identified in the
introductory phrase. However, the type of support that must be compared pursuant to the proviso is
set out by the text of the proviso: the comparison is not between the total (product-specific and non-
product-specific) support provided by al measures that existed in 1992 versus those that exist
currently; rather, the proviso comparison is between the “support to a specific commodity” that
challenged measures grant versus that decided during the 1992 marketing year.

85. With respect to Article 13(b), then, the Peace Clause has two tiers of anaysis and effect.
First, non-green box domestic support measures collectively lose Peace Clause protection if they do
not conform fully to the provision of Article 6 — that is, if they exceed a Member’s domestic support
commitment level. Second, even if aMember’s Current Total Aggregate Measurement of Support is
within the reduction commitment, the support to a specific commodity can still lose its Peace Clause
protection if it exceeds the level decided during marketing year 1992. This second tier was intended
to prevent a Member from increasing its non-green box support to a specific commodity while staying
within the domestic support commitment level. When a Member has disciplined its product-specific
support, however, by staying within the level decided during the 1992 marketing year (as the
United States has done), it is entitled to the benefit of observing that commitment.

86. Finaly, we note that Brazil’s interpretation of the proviso calls for alocating support from all
non-green box measures to an agricultural product regardless of whether that support is product-

“8 «| general” means “in general terms, generally” and “as a rule, usually.” The New Shorter Oxford
English Dictionary, vol. 1, at 1073 (1993 ed.).
“49Brazil’s Opening Oral Statement at the First Panel Meeting, para. 16.
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specific or non-product-specific. This analysis has no foundation in the Agriculture Agreement. In
fact, Brazil has not followed its own approach through to its logical conclusion: as alluded to by
Question 41 from the Panel, presumably Brazil could have taken all non-product-specific support
provided by the United States and allocated some portion of that support to upland cotton producers.
Brazil has not done so, but there is no basis in the Agreement to distinguish the non-product-specific
support Brazil excluded from the non-product-specific support Brazil included for purposes of its
Peace Clause analysis (for example, counter-cyclical payments and crop insurance). The only basisto
distinguish whether a measure provides “support to a specific commodity” that is found in the
Agriculture Agreement is to rely on the distinction between product-specific and non-product-specific
support as explained in Article 1(a).

43. What are the precise differences between deficiency payments and counter-cyclical
payments that lead you to dassify the former as product-specific and the latter as
non-product specific? How do you classify market loss assistance payments? USA

87. Asindicated in the US answer to Question 38 from the Panel, Article 1(a) of the Agriculture
Agreement provides the demarcation between product-specific and non-product-specific support. The
definition of product-specific support contains two elements. First, the support must be provided “for
an agricultural product,” which suggests that the subsidy is given in respect of a product and not in
respect of criteria not related to the product or in respect of multiple products. Second, such support
is “in favour of the producers of the basic agricultural product,” which suggests that subsidy
recipients are those who produce the product — that is, production is necessary for the support to be
received. Non-product-specific support is a residua category of “support provided in favour of
agricultural producersin genera” —that is, “generaly.”

88. In light of these definitions, it follows that deficiency payments under the 1990 Act were
product-specific support whereas counter-cyclical payments are non-product-specific. The relevant
differences may be summarized as follows:

Deficiency Payments Counter-Cyclical Payments

Farmer must plant upland cotton to receive payment No reguirement to plant upland cotton (or any crop)

Payment based on acres “planted for harvest” to | Payment based on historical “base acres’ irrespective
upland cotton in that crop year of acres currently planted to upland cotton

In short, deficiency payments required production of upland cotton whereas counter-cyclical
payments do not. Thus, deficiency payments were support for upland cotton in favour of the
producersof upland cotton.

89. In order to receive a deficiency payment, a producer was required to plant upland cotton for
harvest. The “farm programme payment acreage” for an individual farm — that is, the acres on the
farm for which the producer would receive a deficiency payment in a given crop year — was defined
as “the smaller of the maximum payment acreage or the acreage planted to the crop on the farm for
harvest within the permitted acreage of the crop of the farm.”*® That is, afarmer would be paid on the
acres planted to upland cotton for harvest up to the maximum payment acreage. Under the
programme regulations, “crop acreage planted for harvest” was generaly defined as “[t]he acreage

%07 Code of Federal Regulations § 1413.108(d) (1 Jan. 1993) (emphasis added) (Exhibit US-3); 7 US
Code § 1444-2(c)(1)(B)(i) (1992 Supp.) (4 January 1993) (Exhibit US-5).
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harvested.”®* Thus, in a given crop year, production was required to receive a deficiency payment,
and the amount of the deficiency payment was based on the acreage on which upland cotton was
harvested. Thus, both elements of the definition of product-specific support in Article 1(a) are
satisfied. The deficiency payment was support for an agricultural product in favour of the producers
of the product because recipients had to have planted upland cotton for harvest to receive payment in
agiven crop year.

0. On the other hand, counter-cyclical payments are decoupled from production requirements.
Counter-cyclical payments are made to persons with farm acres that were devoted to production of
any of a number of crops, including upland cotton, during an historical base period. That base period
was defined in the 2002 Act and is fixed for the life of the legidation (that is, for marketing years
2002-2007).>> However, a person with “upland cotton base acres’ need not produce upland cotton
(nor any other particular crop) to receive the counter-cyclical payment. A person with “upland cotton
base acres’ aso need not produce any crop at all. Thus, counter-cyclical payments do not satisfy the
definition of product-specific support: they are not payments for an agricultural product in favour of
the producers of the product since no production of any product, including upland cotton, need occur
for payment.

9L As indicated in our 1999 WTO domestic support notification (G/AG/N/USA/43), the
United States believes that market loss assistance payments are non-product-specific amber box
support. As with production flexibility contract payments, market loss assistance payments were
made to persons with farm acres that previousy had been devoted to production of certain crops,
including upland cotton, during an historical base period. No production of upland cotton or of any
other crop was required to receive payment, and no production was required at al. Thus, these
payments do not meet the definition of product-specific support in Annex 1(a).

92. However, the United States did notify these payments as amber box because they were made
in response to low prevailing commodity prices. As such, the United States does not consider that
they conform to the criterion in paragraph 6(c) of Annex 2 that the amount of decoupled income
support payments “in any given year shal not be related to, or based on, the prices, domestic or
international, applying to any production undertaken in any year after the base period”. We note that
while Brazil has included market loss assistance payments in its Peace Clause comparison, it has not
contested the US position (as evidenced by G/AG/N/USA/43) that these payments are non-product-
specific amber box support.>

45, If the Panel considered that Step 2 payments paid to exporters were an export subsidy,
would the United States count them as domestic support measures for the purposes of
Article 13(b)? Please verify Brazil's separate data for Step 2 export payments and
Step 2 domestic paymentsin Exhibit BRA-69 or provide separate data. BRA, USA

%17 Code of Federal Regulations § 1413.4(b) (1 Jan. 1993) (Exhibit US-3). Under the 1990 Act, there
were so-called 50-92 provisions, under which a producer could devote part of the maximum payment acreage
(that is, 85per cent of the established crop acreage base less any acreage under an acreage reduction
programme) to conserving uses and still receive deficiency payments on the acreage. To take advantage of that
provision, the producer was still required to plant upland cotton for harvest on at least 50 per cent of the
maximum payment acreage. 7 US Code 8§ 1444-2(c)(1)(D)(ii) (1992 Supp.) (4 Jan. 1993) (“To be eligible for
payments . . . the producers on a farm must actually plant upland cotton for harvest on at least 50 per cent of the
maximum payment acres for cotton for the farm.”) (Exhibit US'5).

2By way of contrast, under the deficiency payment program, ‘base acres’ were determined by a
farmer’s yearly upland cotton planting decisions. Base acres were defined as “the average of the acreages
planted and considered planted to such crop for harvest on the farm in each of the 3 crop years preceding such
cropyear.” 7 Code of Federal Regulations § 1413.7(c) (1 Jan. 1993) (Exhibit US-3).

53See Brazil’ s First Written Submission, paras. 60-62.
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9. If the Panel were to conclude that the Step 2 programme and payments made thereunder could
be separated in to domestic and export components, and the export component were deemed to be an
export subsidy, logically, that component would no longer constitute domestic support. Therefore,
that measure would not form part of an analysis under Article 13(b), but rather would fall under
Article 13(c). For datarelating to Step 2 payment by fiscal year and use, please see the US answer to
Question 104 from the Pandl.

46. What is the relevance, if any, of the concept of " specificity” in Article 2 of the SCM
Agreement and referencesto " a product” or " subsidized product” in certain provisons
of the SCM Agreement to the meaning of "support to a specific commodity” in
Article 13(b)(ii) Agreement on Agriculture? BRA, USA

A. The concept of specificity in Article 2 of the Subsidies Agreement is entirely unrelated to the
meaning of “support to a specific commodity” in Article 13(b)(ii) of the Agreement on Agriculture.

Generally, under Articke 2 of the Subsidies Agreement, a subsidy is specific if it is limited, in law or
in fact, to “an enterprise or industry or group of enterprises or industries.” The relevant context for
“support to a specific commodity” is found in Articles 1(a), 1(h), 6.4, and Annex 3 of the Agriculture
Agreement.

"in excess of that decided during the 1992 marketing year"

47. Where does Article 13(b)(ii) require a year-on-year comparison? BRA, USA

95. Please see the US answer to Question 35 from the Panel for areply to this question.

48. Does Article 13(b)(ii) require a comparison of support granted with support decided?
How could such a comparison be made? BRA, USA

9. The proviso to Article 13(b)(ii) requires a comparison of the product-specific support that
chalenged measures grant (in this case, for upland cotton) to the product-specific support decided
during the 1992 marketing year. The United States agrees with Brazil that the Peace Clause proviso
requires an apples-to-apples comparison. However, while Brazil’s proposed comparison (the
budgetary outlays that may be alocated to a commodity, whether product-specific or non-product-
specific) has no grounding in the text or context of the Peace Clause, the United States believes the
basis for this comparison is established by the use of the word “ decided.”

97. The term “decided” is not explicitly defined in the Agreement and is not used elsewhere in
the Agriculture Agreement nor in the Subsidies Agreement to refer to support or subsidies. Members
unique choice of words must be given meaning. “Decide” means to “[d]etermine on as a settlement,
pronounce in judgement” and “[c]ome to a determination or resolution that, to do, whether ”>* Thus,
the basis for the comparison under the Peace Clause proviso is the product-specific support that was
“determined” or “pronounced” during the 1992 marketing year. US measures “decided” product-
specific support for upland cotton in terms of arate of 72.9 cents per pound through the combination
of marketing loans and deficiency payments. Thus, to make an apples-to-apples comparison, this rate
of support must be compared to the rate of support that challenged measures “grant.”

9. Contrary to Brazil’ s assertion, the use of the term “grant” does not compel an examination of
budgetary outlays. The ordinary meaning of “grant” isto “bestow as afavour” or “give or confer (a
possession, aright, etc.) formally”.* Thus, the use of the term “grant” would permit an evaluation of
the rate of support that challenged measures “give or confer . . . formally”. Brazil’s reference to

%“The New Shorter Oxford English Dictionary, vol. 1, at 607 (first and third definitions) (italics in
original).
*>The New Shorter Oxford English Dictionary, vol. 1, at 1131 (fourth & fifth definitions).
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footnote 55 of the Subsidies Agreement®® is not pertinent as this is one of several Subsidies
Agreement references to a Member granting a subsidy,”” which differs from the Peace Clause phrase,

“such measures do not grant support”. More importantly, Members did not choose to use the word
“granted” in place of “decided”, and avalid interpretation must make sense of that choice rather than
reading it out of the Agreement. In addition, had Members intended the Peace Clause comparison to
be made solely on the basis of budgetary outlays, they could have used that term. After al,

“budgetary outlays’ is a defined term in Article 1(c) and repeatedly referred to in the Agreement

0. Thus, the comparison of the product-specific support “decided” during the 1992 marketing
year to the support chalenged measures “grant” must be made on the terms established by US
measures themselves. The United States decided to ensure producer support at arate of 72.9 cents per
pound of upland cotton during the 1992 marketing year. In this case, the comparison presents no
difficulty because the challenged measures aso grant arate of support (52 cents per pound). Because
the latter is not in excess of the former, challenged US domestic support measures are exempt from
actions pursuant to Article 13(b)(ii).

50. Please provide any written drafting history which could shed light on why the proviso
was added to what is now Article 13(b)(ii) and, in particular, why both words " grant”
and " decided" wereused. USA

100.  The United Statesis not aware of any written drafting history on this point.

51. Could the United States please comment on the interpretation advanced by the EC, in
paragraphs 16 and 18 of its oral statement, of the words " decided during the 1992
marketing year" ? USA

101. The United States agrees with parts of the interpretation advanced by the EC. The
Communities too see the use of the term “decided” in the Peace Clause as notable and suggest that it
compels an examination of “an amount of support adopted by some form of decison”. The
Communities argues that a Member cannot be deemed to have “decided” all of the “applications for
support under a particular programme” (as is implied by an examination of budgetary outlays) and
that the term “decided” cannot “set up a comparison between domestic support [actualy] granted in
1992 and domestic support granted in a more recent period’. The United States agrees with these
statements.

102.  The Communities also advance argumentation that may not flow from the ordinary meaning
of the term “decided.” For example, the Communities suggests that the term “implies a one-off
decison”, without further explanation. It would appear that the support “decided” during a marketing

63ee Subsidies Agreement, fn. 55 ("For a developing country Member not granting export subsidies as
of the date of entry into force of the WTO Agreement, this paragraph shall apply on the basis of the level of
export subsidies granted in 1986.").

>’See, e.g., Subsidies Agreement, Article 2.1(c) (“Such factors are: . . . the manner in which discretion
has been exercised by the granting authority in the decision to grant a subsidy”); id., Article 3.2 (“A Member
shall neither grant nor maintain [prohibited] subsidies referred to in paragraph 1.”); id., Article 4.1 (“Whenever
a Member has reason to believe that a prohibited subsidy is being granted or maintained by another Member,
such Member may request consultations with such other Member.”); id., Article 7.1 (“Except as provided in
Article 13 of the Agreement on Agriculture, whenever a Member has reason to believe that any subsidy referred
to in Article 1, granted or maintained by another Member, results in injury to its domestic industry, nullification
or impairment or serious prejudice, such Member may request consultations with such other Member.”); id.,
Article 9.2 (*Upon request for consultations under paragraph 1, the Member granting or maintaining the subsidy
programme in question shall enter into such consultations as quickly as possible.”); id., Article 25.2 (“Members
shall notify any subsidy as defined in paragraph 1 of Article 1, which is specific within the meaning of Article 2,
granted or maintained within their territories.”).

%83ee Agriculture Agreement, Articles 3.3, 9.2; id., Annex 3, paras. 2, 10, 12, 13;id., Annex 4, para. 2.
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year could be made through more than one decision, however. In addition, the Communities suggests
that this decision is one “in which support for a specific product is decided and allocated for future
years.” While it may be that a Member decided support for afuture year during the 1992 marketing
year, forming the benchmark for the comparison under the Peace Clause proviso, it would also appear
likely that a Member decided on alevel of support for the marketing year during that marketing year.
Thus, the support decided during the 1992 marketing year would not appear to be necessarily limited
to support for future years.

52. Please comment on an interpretation of the words " decided during” in Article 13(b)(ii)
that would read them as synonymous with the words " authorized during”. BRA, USA

103.  The ordinary meaning of the words “decided during” would be “determined or pronounced
during” or “having come to a determination or resolution that or to do during.” The United States
understands that the term “decided during” was intended to capture not just a decision during 1992 for
1992, but dso, as the EC indicates, a decision in 1992 of the support to be granted in a future year, in
particular the EC’s decision during 1992 for future years. The term “authorized during” would not
appear to capture al of these dimensions of the term “decided during”. In fact, a measure could be
“authorized” during 1992 based on a “decison” during an earlier year so the two terms are not
Synonymous.

54. Please identify all United States legal and regulatory and administrative instruments
decided during the marketing year 1992, with the respective dates of decision, that
decided support for upland cotton. BRA, USA

104. The level of support decided during marketing year 1992 was to ensure a rate of return to
producers of 72.9 cents per pound. Numerous legal, regulatory, and administrative instruments
“determined” or “pronounced” this support. Thislevel of support was first determined or pronounced
by the 1990 Act, which covered the 1991-1995 marketing years. This legidation stated that “[t]he
established price for upland cotton shall not be less than $0.729 per pound” for deficiency payments™
and promised to make up the difference between that price and the higher of the (1) marketing loan
rate or (2) market price. The 1990 Act was enacted on 28 November 1990. We note that the
established price was set at “not less than” 72.9 cents per pound; that is, the Secretary of Agriculture
was given some discretion to set the effective price so long as this did not fall below 72.9 cents. The
Secretary, in fact, did not decide to alter this effective price prior to, during, or after the 1992
marketing year.

105.  The Secretary decided on the marketing loan rate applicable for the 1992 crop via a series of
regulations. A proposed rule was published on 13 September 1991, at 56 Federal Register 46574.
The final decision on a loan rate of 52.35 cents per pound was announced on 31 October 1991,
published on 20 April 1992, at 57 Federal Register 14326.%° Those determinations applied to all
marketings during marketing year 1992.

106. The United States decided to maintain the effective price for deficiency payments and loan
rate for marketing loans at those levels during the 1992 marketing year as reflected in severa
published documents. The 1 January 1993, Code of Federal Regulations (Exhibit US3) codified
these levels of support.® The 1992 Supplement to the US Code aso codified the legisiated effective
price of “not less than” 72.9 cents per pound. In addition, the Department of Agriculture published an
upland cotton fact sheet in September 1992 announcing that “[t]he 1992 target price [for deficiency
payments] is 72.9 cents per pound” and the “1992 loan rate . . . is 52.35 cents per pound” *?

597 US Code § 1444-2(c)(1)(B)(ii) (1992 Supp.) (4 Jan. 1993) (Exhibit US5).

%OExhibit US-2.

617 Code of Federal Regulations § 1413.104(a) (1 Jan. 1993) (Exhibit US-3).

%2US Department of Agriculture, Upland Cotton Fact Sheet, at 2 (September 1992) (Exhibit US-17).
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107.  Findly, we note that in anticipation of the 1993 crop year the Department of Agriculture aso
initially pronounced the level of support for the 1993 crop year during the 1992 marketing year. On
24 March 1993, regulations were published at 58 Federa Register 15755 setting the marketing loan
rate at 52.35 cents per pound and leaving undisturbed the effective price for deficiency payments at
72.9 cents per pound.®® Thus, the support decided for the 1993 crop was the same as that decided for
the 1992 crop: to ensure producer support of 72.9 cents per pound of upland cotton. *

55. Please provide a copy of the instrument in which the rate of support for upland cotton
during the marketing year 1992 was decided, indicating the date of the decision. USA

108.  Asindicated in the US answer to Question 54 from the Panel, the United States has provided
copies of multiple legal, regulatory, and administrative instruments and publications reflecting the rate
of support decided during marketing year 1992. These multiple decisions stem from the fact that an
effective price and marketing loan rate were first published in advance of the 1992 marketing year in
order to allow producers to become familiar with the programmes; subsequently, the Secretary of
Agriculture decided not to change either the effective price (72.9 cents per pound) or the marketing
loan rate (52.35 cents per pound), despite having the authority to do so.

56. Could the United States please explain how support granted under legidation that dates
back to 1990 can have been support " decided during the marketing year 1992" ? USA

109. Payments during the 1992 marketing year were made pursuant to the 1990 Act, which
directed the Secretary of Agriculture to make marketing loan payments and deficiency payments (as
well as Step 2 payments). The 1990 Act, however, was only the first decision on the level of support.
The Act provided that the marketing loan rate could “not be reduced below 50 cents per pound” &
The 1990 Act aso stated that the “established price for upland cotton shall not be less than $0.729 per
pound”.®® Thus, the Secretary had discretion to alter those rates of support.

110.  The Secretary decided to set the marketing loan rate at 52.35 cents per pound in April 1992
but aso decided not to change the implementing regulations establishing the effective price for
deficiency payments. Similarly, during the 1992 marketing year, the Secretary had the discretion to
raise the deficiency payment target price above 72.9 cents per pound and to raise the marketing loan
rate above 52.35 cents per pound but decided not to. Documents published during 1992 evidence this
decision: the 1992 supplement to the United States Code published in January 1993 reflects the
decision not to ater the statutory provisions relating to upland cotton rates. The 1993 Code of Federal
Regulations was published in January 1993 and also reflects the decision not to ater the regulatory
rate provisons. Finaly, when the upland cotton fact sheet was published in September 1992, the
effective price and marketing loan rate were left unchanged, reflecting the Secretary’ s decision not to
change the level of support.

111.  In this case, the support determined or pronounced by US measures during the 1992
marketing year was aso the support determined or pronounced for the 1992 marketing year. This
result is entirely consistent with the Peace Clause text; in fact, it provides certainty to both Members
seeking to provide support within Peace Clause limits and Members seeking to understand whether
the Peace Clause has been breached.

A proposed rule for the 1993 crop was published on 29 September 1992. The 1993 rates were
announced on 2 November 1992, and published in the 24 March Notice.

®We note that one distinction made by the 24 March 2003 regulations between the 1993 crop and the
1992 crop was that the acreage reduction program percentage was lowered from 10 per cent in 1992 to 7.5 per
centin 1993.

657 U.S.C. 1444-2(a)(1), (2)(A) (1992 Supp.) (Jan. 4, 1993) (Exhibit US-5).

%67 U.S.C. 1444-2(c)(1)(B)(ii) (1992 Supp.) (Jan. 4, 1993) (Exhibit US-5).
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112.  Thus, the 1990 Act initially established a level of support applicable to the 1991-95 crops.
The US Congress could have changed the 72.9 cents per pound level at any time during MY 1992, but
it decided not to. The Secretary of Agriculture also had discretion to alter the level of support (that is,
to raise it) but also decided not to. Thus, 72.9 cents per pound was decided and remained decided as
the level of support for each day of the 1992 marketing year.

57. If the United States decided on arate of support for MY 1992, does that not mean that it
decided on whatever budgetary outlay wasrequired to meet that rate of support, even if
the exact amount was not known at that time? USA

113.  The Peace Clause proviso establishes the benchmark for comparison: the support “decided’
during the 1992 marketing year. To say that the United States “determined” or “pronounced” an
indefinite amount of budgetary outlays would not fit those meanings of the term. The United States
could also not have come to a “determination or resolution” to make any budgetary outlay since that
outlay would be determined by market prices during the year, not by the US Government. To read
support “decided” as encompassing not only the explicit rate of support set out in US measures but
also “whatever budgetary outlay was required to meet that rate of support, even if the exact amount
was not known at the time,” would also appear to make the Peace Clause comparison impossible.
That is, because both during the 1992 marketing year and under the 2002 Act the support decided
would be “whatever budgetary outlay was required to meet that rate of support,” both budgetary
outlay “decisions’ by the United States would appear to be unlimited, and one could not be in excess
of the other. Alternatively, one could reason that a decision to provide whatever budgetary outlays
would be necessary implies that the 1992 decided level would be higher because, even if pricesfell to
zexo, the higher nomina level in 1992 would mean higher budgetary outlays.

114.  The only support “decided” by the United States was the 72.9 cents per pound level of
support. In effect, the United States provided a revenue floor for producers by guaranteeing a rate of
income for plantings. The United States has never exceeded that level of incentive “for the
commodity.” Brazil’s approach, which would ascribe to the United States a decision to make
budgetary outlays resulting from differences between market prices and the level of support, is an
effort to impose something akin to an AMS limit on US support for upland cotton. (We note,
however, that Brazil cannot ssmply argue for calculating an AMS for upland cotton because that
would exclude nonproduct-specific support, which Brazil wishes to include in the Peace Clause
comparison, and would not require that support be measured through budgetary outlays) Members
considered and rejected any product-specific AMS limits in the Uruguay Round, however, and such a
concept may not be overlaid onto the Article 13 language. The United States has introduced
payments decoupled from production precisely to lower the incentive to produce the marginal pound
of cotton and avoid exceeding the product-specific level of support of 72.9 cents per pound.

59. Should the rate of support asindicated in Article 13(b)(ii) include the market price? If
so, why isit appropriate to include it in the comparison under Article 13(b)(ii)? BRA,
USA

115.  No, the market price B not relevant for purposes of the Peace Clause comparison. As
indicated in the US answers to Questions 48 and 57 from the Pand, the benchmark for that
comparison is the support “decided” during the 1992 marketing year. That support was decided by
the United States as a rate of support: 72.9 cents per pound. The actua amount of expenditures
necessary to provide that support depended on the market prices during the marketing year. However,
these prices were not “determined” or “pronounced” by the United States and therefore cannot have
been (or be) part of any US decision.

60. Can you provide information on support decided in 1992 and the years with which you
believeit should be compared, on a per support programme/ per unit of production/per
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annum basis? If possible, please specify how, if at all, budget outlays may be transposed
into units of production, and which units of production are best to use. BRA, USA

116. The United States has explained that the product-specific support decided during the 1992
marketing year for upland cotton was 72.9 cents per pound through the combined effect of the target
price for deficiency payments and the loan rate for marketing loans. This rate was the only support
“decided” by the United States as evidenced by the relevant legidation, regulations, and programme
announcements. By comparison, the product-specific support that upland cotton support measures
currently grant is only 52 cents per pound through the loan rate for the marketing loan programme.

117.  The United States believes that any anaysis that takes budgetary outlays into account
necessarily will not reflect the support “decided” by the United States. Because US domestic support
measures are largely dependent on a price-gap, budgetary outlays will reflect prevailing market prices
during the applicable marketing year, prices the United States cannot decide. Budgetary outlays will
aso reflect, for the product-specific support that marketing loans grant, various producer decisons on
programme particpation, timing of receipt of payments, and production levels. Again, these factors
cannot be decided by the United States. Thus, given the way in which the challenged US measures
decide the level of support, the Peace Clause comparison may only be made o the basis of rates of
support, not budgetary outlays.

61. Doesthe United States consider that Article 13(b)(ii) permitsa comparison on any basis
other than a per pound basis? USA

118.  Article 13(b)(ii) requires that the benchmark for comparison be the support “decided” during
the 1992 marketing year. The United States decided on an a rate of support of 72.9 cents per pound
during the 1992 marketing year. Therefore, the evaluation must be whether challenged measures
grant product-specific support in excess of that decided during the 1992 marketing year — that is, in
excess of the 1992 rate of support. Were the relevant US domestic support measures structured
differently, the term “decided” might imply a different comparison.

66. Could you please comment on the relative merits of each of the following calculation
methods for the purposes of the comparison of support to upland cotton with 1992,
irrespective of whether a particular measure should be included or excluded:

E)] Total budgetary outlays (Brazil's approach). USA

119.  Asstated in the US answer to Question 60 from the Panel, the United States believes that any
analysis that takes budgetary outlays into account necessarily will not reflect the support “decided” by
the United States. Because some US domestic support measures are dependent on a price-gap (for
example, marketing loans), budgetary outlays will reflect prevailing market prices during the
applicable marketing year, prices the United States cannot decide. Budgetary outlays will aso reflect,
for the product-specific support that marketing loans grant, various producer decisions on programme
participation, timing of receipt of payments, and production levels. Again, these factors cannot be
decided by the United States. Thus, given the way in which the challenged US measures decide the
level of support, the Peace Clause comparison may only be made with respect to these measures on
the basis of rates of support, not budgetary outlays.

(b) Budgetary outlays per unit of upland cotton: Could you please calculate and
provide an estimate for the marketing years 1992 and 1999-2002, respectively,
and draw attention to any factorg/qualifications that the Panel would need to be
awareof. BRA, USA

120.  For the reasons stated in response to Question 66(a), any analysis involving budgetary outlays
necessarily will not reflect the support “decided” by the United States. A budgetary outlays per unit
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of upland cotton approach thus would not only be based on a faulty premise, but to calculate outlays
per unit might also necessitate an ex post or retrospective analysis. Again, this cannot reflect the
support “decided” by the United States.

(d) Per unit rate of support for upland cotton (Prof. Sumner's approach at the first
session of thefirst substantive meeting). USA

121.  The United States continues to examine Mr. Sumner’s approach to calculating a per-unit
subsidy rate. We will present a detailed critique of Mr. Sumner’s analysis in our rebuttal submission.
Here, we limit our comments to two points.

122.  Firgt, as with the budgetary outlays approach favoured by Brazil, this per unit rate of support
analysis ascribes to the United States choices made by producers themselves. For example, the first
line of Sumner’s analysis of the deficiency payment programme stated: “ The following qualifications
and adjustments must [] be made to the level of support provided by the deficiency payment
programme: (1) payments were made only if a farm chose to participate in the deficiency payment
programme; in 1992, farms representing 11 per cent (1.64 million acres) of the total ‘ effective’ upland
cotton acreage base (14.9 million acres) did not agree to participate in the programme and hence
cotton production on this land could not receive support.”®’ Sumner makes a similar argument and
adjustment for the 1992 loan rate®®

123,  Attempting to adjust the per unit rate of support to take account of producers that chose not to
participate in the programme is a serious conceptual error. In economic terms, a farmer that
participated in the upland cotton programme received full programme benefits; a farmer who chose
not to participate did not. Averaging these numbers produces a “per unit rate of support” that no
cotton farmer ever could have expected to receive.

124.  Nor could a Member have “decided” such alevel of support. In legal terms, an individual
producer’s choices on programme participation do not reflect any decision by the US Government.
Thus, estimated rates of support that reflect these producer decisions are not relevant to the Peace
Clause analysis under Article 13(b)(ii). We will discuss other conceptual errors in Sumner’s approach
in our rebuttal submission.

125. Inreviewing Sumner’s analysis, the United States was particularly struck by another point.
The Pand may recall Brazil commenting at the first panel meeting that Sumner’s calculations were
not entirely unfavourable to the US position. A look at Appendix Table 1 to Sumner’s statement
(Exhibit BRA-105) revea s why.

126. Even usng Sumner’s flawed calculations, if one excludes the non-product-specific support
that Brazil is attempting to “allocate’ to upland cotton from the table, Sumner’s analysis supports the
United States, not Brazil. That is, Sumner’s estimated per unit rate of support was lower in every year
from marketing year 1999 through marketing year 2002 than the level of support during marketing
year 1992

®7Exhibit BRA-105 (Statement of Mr. Daniel Sumner, para. 10) (emphasis added).
®8Exhibit BRA-105 (Statement of Mr. Daniel Sumner, para. 12).
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Product-Specific Support in Sumner’s per Unit Subsidy Rates (Cents per Pound) by Programme and Y ear

MY 1992 MY 1999 MY 2000 MY 2001 MY 2001
Marketing Loan 44.34 50.36 50.36 50.36 52.00
Deficiency 13.25 na na na na
Step 2 2.46 2.46 2.46 2.46 371
Cottonseed na 0.97 2.27 na 0.61%°
Total 60.05 53.79 55.09 52.82 56.32
127.  Thus, even were one to accept for purposes of argument Sumner’s approach, comparing the

product-specific support the challenged measures grant to the product-specific support decided during
marketing year 1992 revedls that in no marketing year from 1999 through 2002 did the level of
support exceed the marketing year 1992 level. Under Article 13(b)(ii), then, Sumner’s own anaysis
revedls that US domestic support measures that conform fully to the provisions of Article 6 are
exempt from actions based on Peace Clause-specified WTO subsidies provisions.

67.

128.

The Panel requeststhe partiesto calculate and submit estimates of the AM Sfor upland
cotton for marketing years 1992, 1999, 2000, 2001 and 2002. For this purpose the
parties are each requested to submit AMS calculations for upland cotton (using the
budgetary-outlay/non-price gap methodology employed by the United Statesin respect
of cotton in its DS Notifications (e.g., G/AG/N/USA/43) and using the formats and
supporting tables in document G/AG/2) on the same basis as would be the case in
calculating a product specific AMS for the purposes of the calculation of the " Total
Current AMS' in any year in accordance with the relevant provisions, including as
appropriate Article 1(a), (b) and (h), Article 6 and Annex 3 to the Agreement. BRA,
USA

The United States has calculated a product-specific Aggregate Measurement of Support for

upland cotton for marketing years 1992, 1999, 2000, 2001, and 2002, as explained below. Thistable
summarizes the results of those calculations, and the following paragraphs provide additiona detail:

US Upland Cotton Aggregate M easur ement of Support
Marketing Year AMS (US$, millions)
1992 2,085
1999 2,262
2000 1,057
2001 2,804

®9The United States includes the cottonseed amount from the table without prejudice to our preliminary

ruling request that the Panel find the 2003 cottonseed payment not to be within the scope of this dispute.
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US Upland Cotton Aggregate M easur ement of Support
2002" | 970

129.  For marketing year 1992, the United States has used official data on budgetary outlays™ to
calculate the upland cotton Aggregate Measurement of Support, except for other product-specific
support in the form of storage payments and interest subsidies. The latter payment amounts are based
on estimates by the US Department of Agriculture. The calculations, in millions of US dollars, are as
follows:

Crop year 1992 (estimate) Payments Sour ce

Deficiency payments 1,017 US Department of Agriculture (USDA), Upland Cotton
Fact Sheet (Ex. Bra-4)

Marketing loan gains/ 476 USDA budget data (Ex. Bra-6)

Certificate exchange gains

Loan deficiency payments 268 USDA budget data (Ex. Bra-76)

User marketing certificates 207 USDA, Upland Cotton Fact Sheet (Ex. Bra-4)

Commodity loan forfeit (5) USDA estimate

Other payments 122 USDA estimate of storage payments & interest subsidy

Product-Specific AMS 2,085

130. To caculate the upland cotton Aggregate Measurement of Support for marketing year 1999,
the United States has used officia budgetary outlays data for loan deficiency payments, marketing
loan gains, certificate exchange gains, user marketing certificates, and the 1999 crop year cottonseed
payment. For storage payments and interest subsidies, we have used estimates by the US Department
of Agriculture as notified to the WTO. The calculations, in millions of US dollars, are as follows:

OAs explained further below, the United States has calculated the 2002 Aggregate Measurement of
Support for upland cotton as of the date of panel establishment, 18 March 2003.
n light of the question from the Panel, we have used budgetary outlays to estimate payments.
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Crop year 1999 Payments Sour ce
Marketing loan gains/ 860 USDA budget data (Ex. Bra-55)
Certificate exchange gains
L oan deficiency payments 685 USDA, Upland Cotton Fact Sheet (Ex. Bra-4)
User marketing certificates 422 USDA, Upland Cotton Fact Sheet (Ex. Bra-4)
Cottonseed payments 79 G/AG/IN/USA/43
Other payments 216 USDA estimate of gorage payments & interest subsidy
(GIAGIN/USA/43)
Product-Specific AMS 2,262

131.  To caculate the upland cotton Aggregate Measurement of Support for marketing year 2000,
the United States has again used officia budgetary outlays data for loan deficiency payments,
marketing loan gains, certificate exchange gains, and user marketing certificates, the amounts set by
legidation for the 2000 crop year cottonseed payments; and estimates by the US Department of
Agriculture for storage payments and interest subsidies. The calculations are as follows:

Crop year 2000 (estimate) Payments Source

Marketing loan gains 61 USDA budget data (www.fsa.usda.gov/dam/
BUD/estimatesbook.htm)’2

L oan deficiency payments 152 USDA, Upland Cotton Fact Sheet (Ex. Bra-4)

User marketing certificates 236 USDA, Upland Cotton Fact Sheet (Ex. Bra4)

Cottonseed payments 185 Public Law 106-224, 804(e) (20 June 2000); Public Law
107-25, §6 (13 Aug. 2001)

Certificate exchange gains 360 USDA budget data (www.fsa.usda.gov/dam/
BUD/estimatesbook.htm)

Other payments 63 USDA estimate of storage payments & interest subsidy

Product-Specific AMS 1,057

132.  For marketing year 2001, the United States has used estimates by the US Department of
Agriculture for storage payments and interest subsidies and official data on budgetary outlays for al
other payments to calculate the upland cotton Aggregate Measurement of Support. The calculations,
in millions of US dollars, are as follows;

2Exhibit US-18.




WT/DS267/R/Add.2

Page [-109

Crop year 2001 (estimate) Payments Sour ce

Marketing |oan gains 47 USDA budget data (www.fsa.usda.gov/dam/
BUD/estimatesbook.htm)

L oan deficiency payments 744 USDA budget data (Ex. Bra-76)

User marketing certificates 196 USDA, Upland Cotton Fact Sheet (Ex. Bra-4)

Certificate exchange gains 1,750 USDA budget data (www.fsa.usda.gov/dam/
BUD/estimateshbook.htm)

Other payments 68 USDA estimate of storage payments & interest subsidy

Product-Specific AMS 2,805

133.  For crop year 2002, the United States has provided unofficial data on budgetary outlays as of
18 March 2003, the date of establishment of the Panel, for marketing loan gains, certificate exchange
gains, loan deficiency payments, and user marketing certificates. Because the crop year has just
ended (as of 31 July 2003), officia budgetary outlay datais not yet available. For the 2002 crop year
cottonseed payment, the United States has used the amount set by legidation ($50 million). We use a
crop-year' s-end estimate by the US Department of Agriculture for storage payments and interest
subsidies. The calculation, in millions of US dollars, is as follows:

Crop year 2002 (estimate as Payments Sour ce

of panel establishment)
Marketing loan gains/ 563 USDA unofficia data (Www.fsa.usdagov/73
Certificate exchange gains pscad/answer82rnat.asp (18 March 2003))

USDA unofficial data (www.fsa.usda.gov/

Loan deficiency payments 202
y Py pscad/answer82rnat.asp (18 March 2003))
User marketing certificates 137 USDA unofficial data
Other payments 68 USDA estimate of storage payments & interest subsidy
Product-Specific AMS 970

134.  We note that it would not be appropriate for the Panel to examine payments made after the
date of pand establishment, on which the Panel’s terms of reference were set. Measures taken after
the Panel was established cannot be within the Pandl’s terms of reference. However, for the Pand’s
convenience, we have also estimated an Aggregate Measurement of Support for the entire crop year
2002, using US Department of Agriculture projections of all payments with respect to the 2002 crop

"3See Exhibit US-19 (Marketing Year 2002 Loan Deficiency Payment and Price Support Cumulative
Activity As of 3/12/2003). Upland cotton data is shown in the row marked “UP.” The loan deficiency payment
amount is shown in the third column, and the marketing loan gain and certificate exchange gain amounts are
shown in the eighth column (second from left). This Report, the PSL-82R, provides weekly, unofficial data.
Brazil provided the same report as Bra-55 but chose to present the report with data as of 13 June 2003.
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year. These projections show no dramatic change from the unofficia budgetary outlays as of
18 March. The full-year 2002 crop year estimate, in millions of US dollars, is as follows:

Crop year 2002 (full-year Payments Sour ce
estimate)
Marketing loan gains 1 USDA estimate (www.fsa.usda.gov/dam/BUD/estimatesbook.htm)™
Loan deficiency payments 206 USDA estimate (www.fsa.usda.gov/dam/BUD/estimatesbook.htm)
User marketing certificates 217 USDA estimate (www.fsa.usda.gov/dam/ BUD/estimatesbook.htm)
Cottonseed payments 50 Public Law 108-7, §206 (24 Feb. 2003)
Certificate exchange gains 701 USDA estimate (www.fsa usda.gov/dam/BUD/estimatesbook.htm)
USDA estimate of storage payments & interest subsidy
Other payments 65
Product-Specific AMS 1,250
68. Could you please clarify the result of the calculations of, and the meaning of thetitle, in

135.
Annex

69.

136.

Appendix Table 1 "Estimated per unit Subsidy Rates by Programme and Year" in
Annex 2 to Exhibit BRA-105, page 12. Why are the numbers calculated for marketing
loans considered to be subsidies? Could the Pandl, for example, read the " total level of
support” (bottom line of the table) asthe effective support price for upland cotton or the
maximum rate of support for upland cotton? BRA, USA

The United States looks forward to reviewing Brazil’ s explanation of its Appendix Table 1 to

2 to Exhibit BRA-105.

Can the United States confirm that the " marketing year" for upland cotton is 1 August
to 31 July ? Can the United States confirm the Pandl's under standing that USDA data
for the" crop year" correspondsto the” marketing year" ? USA

The United States confirms that the "marketing year" for upland cotton is 1 August to

31 July.” In response to a question from the Panel at the first meeting, we also communicate that
payments listed in the Upland Cotton Fact Sheet (Ex. Bra-4) are for monies spent with respect to
cotton harvested in a particular crop year, not necessarily for payments made during the marketing

year.

EXPORT CREDIT GUARANTEE PROGRAMMES

71

E)] Isan export credit guarantee a financial contribution in the form of a " potential
direct transfer of fundsor liabilities (e.g. loan guarantee)" within the meaning of
Article 1.1(a)(1)(i) of the SCM Agreement? Why or why not? Does it confer a
benefit within the meaning of Article 1.1(b)? Why or why not? If so, to whom?
USA

"Exhibit US-19.
57 Code of Federal Regulations 1412.103.
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(b) How, if at all, would these elements be relevant to the claims of Brazil, and the
United Statesresponsethereto? BRA, USA

137. (&) For the reasons stated in its first written submission’® and in response to Question 71(b),
the United States does not believe that the appropriate analysis of the US export credit guarantee
programme should begin with the Subsidies Agreement, much less Article 1of that Agreement. The
text of Article 10.2 defers WTO obligations for export credit guarantees until disciplines are
internationally agreed, such as within the OECD or WTO. Under the Agriculture Agreement, the
provisions of the Subsidies Agreement “apply subject to the provisions of this Agreement,” " and the
export subsidy disciplines of Article 3.1(a) of the Subsidies Agreement expressly apply “[e]xcept as
provided in the Agreement on Agriculture.””® Thus, the appropriate analysis would begin and end
with Agriculture Agreement Article 10.2.

138.  Even were the Subsidies Agreement relevant to US export credit guarantees, given that export
credit guarantees are covered by item (j) of the Illudtrative List of Export Subsidies, the appropriate
mode of analysis under the Subsidies Agreement is to examine whether the programme is covering its
long-term operating costs and |osses.

139. (b) Article 3 of the SCM Agreement specifically states that Article 3.1(a), prohibiting export
subsidies, applies “[e]xcept as provided in the Agreement on Agriculture”. Article 21.1 of the
Agriculture Agreement states that “[t]he provisions of GATT 1994 and of other Multilatera Trade
Agreements in Annex 1A to the WTO Agreement shall apply subject to the provisions of this
Agreement”. Under Article 10.2 of the Agreement on Agriculture, the negotiators specifically
deferred the application of export subsidy disciplines on agricultural export credit guarantee
programmes like those of the United States. Any incidental “benefit” of any such measures is
therefore irrdlevant.  Similarly, even if a particular (non-export credit) measure comprised a
contribution and conferred a benefit for purposes of the Subsidies Agreement, to the extent the
resulting subsidy was contingent on export performance, such export subsidy might nevertheless be
permitted under the Agreement on Agriculture if within a Member's applicable reduction
commitment.

73. The Pand could arguably take the view that Articles 1 and 3 of the SCM Agreement
were relevant in assessng the WTO-consistency of United States export credit
guarantees. The United States has yet to submit any evidence or argumentation on this
point, either as potential context for interpretation of the termsin Article 10 of the
Agreement on Agricultureor in relation to Brazil's claims under the SCM Agreement.
The Pand would therefore appreciate United States views in respect of this situation,
and invites the United Statesto submit relevant argumentation and evidence. USA

140.  The United States does not believe that Brazil has submitted evidence and argumentation that
would establish a prima facie case in favour of Brazil’s claims, in particular in light of Article 10.2 of
the Agriculture Agreement. However, the United States will review Brazil’s submissions, including
its responses to these questions, and provide any further response in the US submission.

74. If the Panel decides to refer to provisions of the SCM Agreement for contextual
guidance in the interpretation of the terms in Article 10 of the Agreement on
Agriculture, should the Panel refer toitem (j) or Articles1 and 3 of the SCM Agreement
or both? BRA, USA

"SUS First Written Submission, paras. 167-170.
" Agriculture Agreement, Article 21.1.
8Subsidies Agreement, Article 3.1.
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141.  Asthe United States has argued, the first point of analysisis Article 10.2 of the Agreement on
Agriculture, in which Members agreed that they would only provide export credit guarantees in
conformity with internationally agreed disciplines, which they undertook to develop. That is,
Article 10.2 indicates that no “internationally agreed disciplines’ currently exist. The obligation with
respect to export credit guarantees is, in effect, a work programme to establish a future discipline.
Brazil has not contested that challenged US export credit guarantee programmes are within the scope
of Article 10.2. Therefore, neither item (j) nor Articles 1 and 3 of the Subsidies Agreement are
relevant to the Panel’ s analysis of Article 10.2. We do note, however, that item (j) of the Illustrative
List of Export Subsidies was agreed in the Uruguay Round, and, in fact, had previously formed part of
the lllustrative List under the Tokyo Round Subsidies Code. Thus, the fact that Members had agreed
on item (j) and yet, in Article 10.2, agreed to “undertake to work toward the development of
internationally agreed disciplines to govern the provision of export credits, export credit guarantees’
and, once agreed, only to provide export credit guarantee programmes “in conformity with” such
developed and agreed disciplines, suggests that item (j) does not impose disciplines on export credit
guarantees for agricultural goods.

142.  Context for Article 10 is found in Article 9.1 of the Agreement on Agriculture, which
describes specific practices that constitute export subsidies for purposes of the Agreement on
Agriculture. Export credit guarantees were not listed among such practices. As to the practices
described in Article 9.1, no recourse is necessary to Articles 1 and 3 of the SCM Agreement to
determine whether a particular practice is an export subsidy. Article 1(e) of the Agreement on
Agriculture defines an export subsidy only as a subsidy contingent on export performance. To
determine the applicability of Article 10.1 to a particular measure not described in Article 9.1 first
requires a determination whether a subsidy exists. In this regard, Article 1of the SCM Agreement
would provide relevant context.

75. The Panel's attention has been drawn to Article 14(c) of the SCM Agreement (see e.g.
written third party submission of Canada) and to the panel report in DS 222 Canada-
Export Credits and Loan Guarantees. How and to what extent are Article 14(c) of the
SCM Agreement, and the cited panel report, relevant to the issue of whether or not the
United States export credit guarantee programmes confer a " benefit" ? What would be
the appropriate market benchmark to use for any comparison? Please cite any other
relevant material. BRA, USA

143.  For reasons set out in more detail in the US answer to Question 71(b) and Question 71(c)
from the Pandl, the United States does not believe that Article 14(c) is relevant to the Panel’s analysis.
An appropriate analysis of the US export credit guarantee programme begins and ends with
Article 10.2 of the Agreement on Agriculture. Even were the Subsidies Agreement relevant to US
export credit guarantees, the only appropriate mode of analysis under the Subsidies Agreement is to
examine whether US export credit guarantee programmes are covering their long-term operating costs
and losses under item (j) of the Illustrative List of Export Subsidies.

76. How does the United States respond to Brazil's statement that : "..export credit
guar antees for exports of agricultural exports[sic] are not available on the marketplace
by commercial lenders.”? USA

144.  Brazil isincorrect. Commercia insurers do offer export credit insurance covering agricultural
commodities. According to a background paper on export credits prepared by the WTO Secretaridt,
“While guarantees could be unconditional, they usually have conditions attached to them, so that in
practice there is little distinction between credits which are guaranteed and credits which are subject
to insurance.””® However, for the sake of completeness we wish to note that such private insurance is
structured differently than CCC credit guarantees. Most commonly, private insurers offer portfolio

"9See Export Credits and Related Facilities, G/AG/NG/S/13 (26 June 2000).
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coverage, covering multiple customers and transactions for a particular exporter. Because the
coverage is not based on individual transactions (like CCC's coverage), it may be difficult or
impossible to discern which particular transactions involve agricultural commodities.

77. How does the United States interpretation of "long term operating costs and losses’ in
item (j) as claims paid give meaning to both "costs' and "losses'? Do claims paid
represent "losses' or "costs' or both? If claims paid is represented by "losses', what
would go into the" cost” element of item (j)? Could the United States expand on why it
disagrees with the items which Brazil identifies for inclusion in the examination to be
conducted under item (j)? USA

145. Item (j) applies to three different types of programmes. export credits, export credit

guarantees, and insurance. In the case of the latter two types of programmes, the provider will

necessarily incur claims from time to time. In the case of direct export credits (the first type of
programme), the provider will experience defaults on occasion. To the extent such claims or defaults
exceed revenue from whatever source it may be derived, the net result would be a loss arising from
operations. In an accounting sense such result would congtitute an "operating loss.”

146. In addition, it is appropriate to identify and alocate costs necessary to operate such
programmes. For example, the United States agrees that certain administrative expenses should be
alocated to the operation of the export credit guarantee programmes, and an annua figure is
attributed as administrative expense in the budget of the United States. Other costs necessary for the
operation of a programme would congtitute "operating costs' of such programme.

147.  Were item (j) to be relevant in this dispute, therefore, that item compels an examination of
losses derived from the operation of the programme plus the costs necessarily allocable to the
programme for its operation. In the case of US export credit guarantee programmes, as reflected in
paragraph 173 and accompanying tables of the US first written submission, the Commodity Credit
Corporation (CCC) charges and receives premiums from applicants. In addition, CCC receives
post-claim revenue through late payments and rescheduling. As reflected in the tables, with respect to
cotton, such revenue exceeds the relevant claims experience. The United States has, therefore, not
incurred an operating loss.

148. It is appropriate to allocate operating costs of the programme in the fina anaysis within the
meaning of item (j). The United States disagrees, however, with the alegation of Brazil concerning
interest allocation and the manner in which it attempts to ascribe figures from the US budget to
operating costs for purposes of item (j). These items are addressed specificaly in the US response to
Question 81 from the Pand.

78. Can the United States provide supporting documentation for data used relating to
"costs and losses' in paragraph 173? Could the United States confirm that the figures
cited in paragraph 173 of its first written submission relate to the SCGP? Why did the
United States cite these figures after stating that it is not possible to make any
assessment of the long-term operating costs and losses of this programme? USA

149.  The United States maintains a comprehensive electronic data base of export credit guarantee
programme activity. The data baseis updated on aregular basis and is the source of the data shown in
paragraph 173 and accompanying table. Data is recorded in the system at the time of each
transaction. These include such items as claim payments, recoveries, rescheduling agreements, and
fees received.

150. Asindicated in the tables accompanying paragraph 173, the figures shown in paragraph 173
relate to GSM-102 in the first table and SCGP in the second table. During the ten fisca years
reflected in the tables, no GSM-103 export credit guarantees were issued with respect to cotton.
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79. In respect of what time periods does Article 13(c) require an assessment of conformity
with Part V of the Agreement on Agriculture? How does this affect, if at dl, your
interpretation of Article 13(b)? BRA, USA

151.  Article 13(c) appliesto “export subsidies that conform fully to the provisions of Part V of th[e
Agriculture] Agreement, as reflected in each Member's Schedule” Part V of the Agreement, and in
particular Article 8, establishes that “Each Member undertakes not to provide export subsidies
otherwise than in conformity with this Agreement and with the commitments as specified in that
Member's Schedule.” Those export subsidy reduction commitments, which are expressed in both
export quantity and budgetary outlay terms, apply on a yearly basis.®® Accordingly, a Member may
be in conformity one year and not in conformity in another with regard to any particular commodity
subject to reduction commitments.

152. If a Member has provided export subsidies to a particular commadity in any one year in
excess of the applicable reduction commitments, then export subsidies for that commodity during
such year would not “conform fully to the provisions of Part V", and those subsidies would not have
Peace Clause protection. In a subsequent year, a Member may again comply with its export subsidy
commitments. Its export subsidies would then conform fully to Part V of the Agreement and would
again receive Peace Clause protection.

153.  Similarly, afailure by a Member to comply in a given year with the criteria in Article 13(b)
would lift the exemption from action for those domestic support measures only for the year of the
breach. Measures (subsidies) in a later year would remain exempt from action so long as those
measures in the given year comply with the conditions in Article 13(b)(ii). This conclusion flows
from the text of the Peace Clause (measures must conform to Article 6, and Members' final bound
commitment levels are expressed in yearly terms) as well as the nature of the subsidies challenged by
Brazil (recurring subsidies that are provided yearly and expensed in the year given). For further
explanation of the US interpretation of Article 13(b), please see the US answers to Questions 33 and
35 from the Panel.

81. How doesthe United Statesrespond to the following in Brazil's oral statement: USA
(@ paragraph 122 (rescheduled guar antees)

154.  Brazil is correct to assert "debt rescheduling does not involve any reduction in the value of
outstanding debt". A rescheduling does not involve debt forgiveness. As reflected in the terms of the
various rescheduling agreements, outstanding interest is capitalized, and interest accrues on such
capitalized interest as well as on outstanding principal. Further, the United States expects to recover
in full pursuant to such rescheduling.

155.  Therefore, from an accounting perspective, rescheduled amounts are counted as receivables,
not losses, and are reflected as such in paragraph 173 of the US First Written Submission. Contrary to
the assertion of Brazil, the United States does in fact collect on the rescheduling. The history of
rescheduled Commaodity Credit Corporation (CCC) export credit guarantee claims over the long-term
(the 10-year period 1993-2002) confirms this position. All rescheduled clams are currently
performing. In other words, al payments due up to this point under these agreements have been
received.

80\with the exception of Agriculture Agreement Article 9.2(b), which is no longer applicable.
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(c) paragraphs 125 ff. (quar anteed loan subsidy)™

156.  The Credit Reform Act of 1990 establishes the procedures and parameters for US credit and
credit guarantee programmes. In accordance with the provisions of that Act, the budgeting and
accounting for US credit programmes, including the CCC export credit guarantee programmes, are
based on the estimated lifetime costs to the Federal Government of making the credit available. Inthe
case of credit guarantees, those costs are based on estimated payments by the Government to cover
defaults and delinquencies, interest subsidies, and other requirements, and payments to the
Government, including origination and other fees, penalties, and recoveries.

157.  In presenting the annual budget, the subsidy costs of the programme reflect an estimate of the
long-term costs to the Government. This estimate reflects various assumptions regarding credit risk,
interest costs, and other factors that will apply over the lifetime period of the credit. At the time the
budget is prepared, these costs are presented as estimates as of the date the budget is prepared — that
is, they are a snapshot of the estimated costs. In fact, Brazil acknowledges in paragraph 125 of its oral
statement that the "guaranteed loan subsidy” entry in the annual US budget is an estimate of the cost
of the guarantees projected to be issued.

158. A fundamental tenet of credit reform accounting is the requirement that the performance of
the credit be tracked over its lifetime. Thisis accomplished by tracking each cohort of credit until the
credit period has expired or lapsed. A cohort consists of al transactions associated with each type of
guarantee issued during a particular year — for example, al guarantees issued during fiscal year 2002
comprise adistinct cohort.

159.  Activity (disbursement, repayment, claims, etc.) occurs within a given cohort over the life of
al guarantees that were disbursed against that cohort. To view the data and activity strictly on an
annual basis and not by cohort limits the utility of the data and distorts the costs of the programme.
Not until the cohort is closed can one make an assessment as to whether or not that particular cohort
represents a cost to the Federal Government.

160.  All cohorts for the CCC export credit guarantee programmes under credit reform are still
open athough cohorts for 1994 and 1995 should close this year. At present, the 1994 cohort has a
total net downward subsidy re-estimate of $116 million. The original subsidy cost estimate for the
1994 programme was $123 million; thus, applying the downward re-estimate, the net cost of the
programme to the US Government is currently projected at $7 million. The 1995 cohort has a total
net downward subsidy re-estimate of $149 million, versus an origina subsidy estimate of $113
million. Thus, the net cost of the 1995 programme is a receipt of $36 million to the US Government.
For 1994 and 1995 together, the total net receipt to the US Government is $29 million.

161.  The experience of 1994 and 1995 is viewed as representative of the costs d the CCC export
credit programmes generally, and it is expected that, once the cohorts for other years of credit activity
are closed, they will follow closely the experience of the 1994 and 1995 programmes.

(d) paragraphs 127-129 (re-estimates, etc.)

162.  As discussed in response to Question 81(c), it is necessary to understand the difference
between activity that occurs on a fiscal year basis as opposed to the estimates and re-estimates of
subsidy that calculate net present value over the life of the programme. Although estimates and
re-estimates are made annually for each cohort, these include both actual data to date and estimates of
future activity for the remainder of the life of the cohort.

81The US answer to Question 81(b) follows the answer 81(d), which discusses budget re-estimates.
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163.  With the exception of 2002, al cohorts for annual export credit programming since the
inception of credit reform accounting in 1992, have a cumulative downward re-estimate. The net total
for al cohorts for guarantees issued since 1992 currently stands at a downward re-estimate of
$1.9hillion. This experience with re-estimates indicates that performance under the programme has
been better than originally projected and that the original cost estimates for those programming years
as presented in the annual US budget were too high. This experience dso demonstrates that the
assertion by Brazil at paragraph 129 of its oral statement that the original estimate of "guaranteed loan
subsidy” line in the budget is an "ideal basis' for determining the costs of the programme isin error.
Those estimates will be re-estimated on an annua basis until each cohort is closed and, as
demonstrated above, to date the re-estimates for each cohort on a net basis have been almost
exclusively downward.

(b) paragraph 123 (interest on debt to Treasury)

164.  Under the guidelines for credit reform budgeting as established in the Credit Reform Act of
1990, there are two kinds of interest calculations that affect the CCC export guarantee programmes.
These calculations are "snapshots' in time and will change annually for a cohort until the cohort has
closed. Therefore, any one number shown in the budget for a given year is an estimate. The actua
cost of the programme can be determined only when al financia activity for the cohort is completed.

165. An interest rate re-estimate is a component of the annual re-estimates of a cohort, which are
made for as long as the guarantees are outstanding. The interest rate re-estimate calculates the
difference between the estimated interest at the time the guarantee programme was budgeted and the
actua interest at the time the guarantee is disbursed. |If the actual interest is higher, the additional cost
is shown in the programme account as a re-estimate. It should be noted that this cost would change
with subsequent re-estimates in future years depending on the timing of the guarantee disbursement.

166.  Interest on borrowings occurs in the financing account only if additiona funds beyond those
budgeted for a cohort is needed to pay claims. Again, these costs will vary from year to year as
borrowings with a particular cohort change and the interest rate varies.

167.  Itisimportant to understand that should any interest on borrowings occur, they would be fully
reflected in the costs attributed to the individual cohort. Thus, as the costs of the cohort are adjusted
during the period it is active, any costs associated with the interest on borrowings are fully reflected in
the programme costs. It is, therefore, incorrect to state as Brazil asserts in paragraph 123 that those
payments are not fully reflected in the operating costs of the CCC export credit guarantee
programmes.

()  ExhibitsBRA-125-127

168.  Exhibits BRA-125-127 are pages from the Budget Estimates for the United States
Government for fiscal years 1994, 1995, and 2004. These particular pages show one aspect of the
budgeting for the CCC export credit guarantee programmes, the Export Loans Programme Account.
In and of themselves, they do not reflect all aspects of the budgeting and financing transactions for the
programmes. For example, Exhibit 127 for the fiscal year 2004 budget estimates excludes the Export
Guarantee Financing Account, which appears on the following page. The data presented in the
financing account is important because it presents information on both downward and upward
re-estimates for the programme.
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)] the chart on page 53 of Brazil's oral statement at the first session of the first
Pane meeting reating to "Guaranteed Loan Subsidy and Administrative
Expenses of US Export Credit Guarantee Programmes GSM -102 GSM 103 and
SCGP"?

169. Thetable on page 53 of Brazil's oral statement at the first panel meeting presents information
on budget estimates for the CCC export credit programmes for fiscal years 1992 through 2004. The
data presented in the table are correct. However, as discussed previously in the answers to questions
81(c) and 81(d) above, the "guaranteed loan subsidy" is a snapshot estimate of the lifetime costs of the
guarantees issued during the course of a given fiscal year. As the cohorts for those guarantees are
reviewed annualy over their lifetime, those estimates will change and, until the cohorts are closed

out, the estimated costs of the programmes are simply that, estimates. Accordingly, Brazil is incorrect
in asserting in paragraph 132 of its oral statement that, because the guaranteed |oan subsidy line of the
annua budget has always reflected a positive net present value, that fact indicates the programmes are
"extending a subsidy to borrowers'. That statement misinterprets and misrepresents the information
presented in the budget.

170.  In addition, Brazil makes a statement in paragraph 131 of its oral presentation with regard to
the table on page 53 that likewise isincorrect. Brazil asserts that the column heading in the budget for
the last completed fiscal year represents "actual” costs for the programme for that particular year. In
fact, the numbers appearing in that column simply represent the latest, revised estimate of the costs of
the programme for the fiscal year just completed. The estimate of those costs will change over the
lifetime of the credit as the cohort for that year is tracked. The term "actua" is used in the column
because the revised estimate is based on an actual level of guarantees issued by CCC during the year
just completed.

171.  Frequently, the level of guarantees issued by CCC in any given year is less than the leve
projected in the origina budget for that year. In the case of the 2002 budget that was released in
February 2001, it projected that $3.9 billion of guarantees would be issued by CCC during that year.
However, only $3.4 billion of guarantees were actualy issued. Thus, the estimate of programme costs
in 2002 column of the 2004 budget has been revised to reflect that actua level of activity.
Nevertheless, the cost presented in the column remains an estimate, and the estimate will continue to
be revised as long as the cohort for 2002 remains active.

172.  With respect to the "administrative expenses' that are displayed in the table on page 53 of
Brazil's ord statement, the United States has noted el sewhere that those are imputed costs ascribed to
the operation of the CCC export credit programmes as awhole.

(9) In respect of (a)-(f) above, how and to what extent do the information and data
presented for the export guarantee programmes concerning " programme” and
"financing", "summary of loan levels', "subsidy budget authority", "outlay
levels', etc., in particular in Exhibits BRA-125-127, reflect "actual costs and
losses' of the GSM-102, GSM-102 and SCGP export credit guarantee
programmes (see e.g. Brazil's closing oral statement at the first session of the
first substantive meeting, paragraph 24)? USA

173. Theclosing oral statement of Brazil at the first session of the first substantive meeting of the
Panel, and paragraph 24 in particular, display a fundamental misunderstanding of the budget and
accounting for the CCC export credit programmes. Contrary to what is asserted in that paragraph, the
information presented in the annual budget of the United States does in fact represent estimates of the
lifetime costs of the programmes. Those estimates are being revised annually to reflect actual
performance and, until the cohorts for the annua programmes have been closed out, the actua costs
cannot be determined definitively. However, as demonstrated in response to Question 81(d), the
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re-estimates thus far have resulted in a net reduction in the estimated costs of these programmes of
over $1.9 hillion since the inception of credit reform budgeting in fiscal year 1992.

174.  Further, as discussed in response to Question 81(c), the combined net costs of the cohorts
associated with the 1994 and 1995 guarantee programmes, which are expected to close this year, are a
receipt of $29 million to the Federa Government. Based on those results, the Brazilian claim in
paragraph 24 that "operating costs and losses for GSM 102, GSM 103, and SCGP have outpaced
premiums collected in every single year since the United States started applying the formula in 1992"
is not supportable.

82. Please explain each of the following statements and any possible significance it may have
in respect of Brazil's claims about GSM-102 and GSM-103 (7 CFR 1493.10(a)(2),
Exhibit BRA-38): BRA, USA

(@ "The programmes qerate in cases where credit is necessary to increase or
maintain US exports to a foreign market and where US financial institutions
would be unwilling to provide financing without CCC's guarantee. (7 CFR
1493.10(a)(2), Exhibit BRA-38)

175.  The export credit guarantee programmes are generally made available in connection with
middle-tier economies in which liquidity is constricted. In such cases, cash sales for al suppliers are
not occurring readily. US financia institutions may face requirements regarding loanloss reserves
that impede their ability to lend.

(b) "The programmes are operated in a manner intended not to interfere with
markets for cash sales. The programmes are targeted toward those countries
where the guarantee is necessary to secure financing of the exports but which
have sufficient financial strength so that foreign exchange will be available for
scheduled payments.” (7 CFR 1493.10(a)(2) Exhibit BRA-38)

176.  The export credit guarantee programmes are intended to operate and indeed are applied in a
manner not to displace cash sales. As liquidity improves in certain countries, the use of the
programme recedes. This explains, in part, the dramatic reduction in US export credit guarantees
since the years immediately preceding the inception of the WTO Agreement.

177.  Thefollowing table shows the dollar value of guarantees provided by the United Statesin US
fisca years 1992-1994, adong with the average value of guarantees for fiscal years 1995 - 2002:

Fiscal Year(s) Guarantee Value (Millions of USD)
1992 $5,671.8
1993 $3,853.7
194 $3,177.4
1995 - 2002 $3,061.9
(c) "In providing this credit guarantee facility, CCC seeks to expand market

opportunities for US agricultural exporters and assist long-term market
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development for US agricultural commodities.” (7 CFR 1493.10(a)(2) Exhibit
BRA-39)

178.  Although the goal of the export credit guarantee programmes is to expand market
opportunities, such goa aone has no bearing on the proper characterization of the programmes, the
measures in dispute, or the conformity of the application of such programmes with the WTO
obligations of the United States. Moreover, the United States is statutorily compelled to be mindful
not to provide any such guarantees in connection with any country that the Secretary of Agriculture
determines cannot adequately service the debt associated with such sales, nor does the United States
provide guarantees in connection with any foreign bank that it has not approved and with respect to
which it has not established an exposure limit.

84. Is the Panel correct in understanding that, under the GSM-102 and GSM-103
programmes, the exporter paysa fee calculated on the dollar amount guar anteed, based
on a schedule of rates applicable to different credit periods? How and on what basisare
the fee rates fixed? Do the fee rates ever change? If so, how and for what reason?
Would it be necessary to amend the legislation and/or regulationsin order to adjust the
feerates? USA

179.  Fees paid by an exporter participating in either the GSM-102 or GSM-103 programme vary
by the guaranteed dollar value of the transaction, the repayment period, and the principal repayment
interval (annual or semi-annual). A schedule of current fees is attached as Exhibit US-20. Section
211(b)(2) of the Agricultural Trade Act of 1978, 7 U.S.C. 5641(b)(2), limits the origination fee in
connection with transactions under the GSM-102 programme, except for those transactions under the
CCC Facility Guarantee Programme, to no more than 1 per cent of the amount of credit to be
guaranteed. Thereis no other legidation or regulation addressing the specific fee rates.

180.  Other than the legidative restriction noted above, the CCC sets and changes the fee rates as it
deems appropriate. Fee rates are changed via a press announcement to the public. The most recent
change in guarantee fee rates occurred on 1 October 2002, a which time the fee schedule was
modified to include rates for transactions with 30- and 60-day repayment periods. Previoudly, the fee
schedule had been adjusted to accommodate variable interest rates as opposed to fixed rates.
Legidative amendment is not required to change the fee rates unless the rates for the GSM-102
programme are to exceed 1 per cent of the guaranteed dollar vaue of a transaction. Neither is it
necessary to amend the programme regulations in order to change the fee rates.

85. Isthe Panel correct in understanding that, under the SCGP, the exporter paysa feefor
the guarantee calculated on the guaranteed portion of the value of the export sales? How
and on what basisarethefeeratesfixed? Do thefeeratesever change? If so, how and
for what reason? Would it be necessary to amend the legidation and/or regulations in
order to adjust the fee rates? Please explain any "risk" assessment involved in the
programme. USA

181.  Under the SCGP, the exporter pays afee to CCC based on the guaranteed dollar value of the
export transaction and the repayment period. The current guarantee fee rates are $0.45 per $100 of
coverage for credit terms up to 90 days, and $0.90 per $100 of coverage for credit terms up to 180
days. Section 211(b)(2) of the Agricultural Trade Act of 1978, 7 U.S.C. 5641(b)(2), limits the
origination fee in connection with transactions under the SCGP to no more than 1 per cent of the
amount of credit to be guaranteed. There is no other legidation or regulation addressing the specific
feerates.

182.  Other than the legidative restriction noted above, the CCC sets and changes the fee rates as it
deems appropriate. For example, fee rates for the SCGP were changed in US fiscal year 2000
(beginning 1 October 1999) and set at their current level. Prior to that time, the fee rate was $0.95 per



WT/DS267/R/Add.2
Page 1-120

$100 of coverage regardless of the repayment period. The fee rates were changed to give exporters
and importers an incentive to negotiate repayment terms of less than 180 days. Legidative
amendment is not required to change the fee rates unless the rates for the SCGP are to exceed 1 per
cent of the guaranteed dollar value of a transaction. It is not necessary to amend the programme
regulations in order to change the fee rates.

183. CCC carries out a country risk assessment for each country prior to announcing its eligibility
for SCGP participation. Country risk assessment entails a review of the economic and political

situation in each country to ensure there is a reasonable expectation that the country's importers will

be able to repay debts incurred under the programme. CCC does not determine the creditworthiness
of importers participating in the SCGP. CCC provides a guarantee covering 65 per cent of the export
transactions under the programme; the exporter or his assignee (US bank) must accept the remaining
35 per cent of the transaction's risk. This "risk sharing”" between CCC and the exporter/assignee is
intended to ensure that due diligence is performed in assessing an importer's creditworthiness before
undertaking a transaction with that importer.

86. Isthere arisk categorization in relation to three export credit guarantee programmes
(GSM -102, GSM -103 and SCGP)? Doesthis have any impact on premiums payable and
the ability of the CCC to on-sdll the guarantees? USA

184.  All countries éigible for any of the CCC export credit guarantee programmes are categorized
according to risk. CCC categorization of countries is based on a US government internal risk
classfication system. This system is administratively controlled and may not be released outside of
the US Government. A country's risk classification has no impact on the premiums payable under the
US export credit guarantee programmes. There is no secondary market for CCC guarantees;
therefore, CCC does not "on-sell" the guarantees.

87. What proportion of CCC (export-related and total) long term operating costs and losses
arerepresented by GSM -102, GSM -103 and SCGP programmes? USA

185.  With the advent of the Credit Reform Act, the export guarantee programmes are not financed
out of the Commodity Credit Corporation. While the programmes continue to be run through the
authorities and facilities of the CCC, al budget authority (funding) for the guarantee programmes is
provided directly to accounts for those programmes from the US Treasury.

88. @ Isthe Pand correct in under standing that the United States argument isthat, at
present, by virtue of Article 10.2 of the Agreement on Agriculture, thereare no
disciplines on agricultural export credit guarantees under the Agreement on
Agriculture (or the SCM Agreement)? USA

186. Article 10.2 provides: “Members undertake to work toward the development of
internationally agreed disciplines to govern the provision of export credits, export credit guarantees or
insurance programmes and, after agreement on such disciplines to provide export credits, export credit
guarantees or insurance programmes only in conformity therewith.” Article 10.2 imposes an
obligation on Members to work toward “internationally agreed disciplines’ and, upon agreement on
such disciplines, to provide export credit guarantees only in conformity with such disciplines. This
was the purpose of the negotiations in the OECD that followed the Uruguay Round, and which now
are occurring under the aegis of the WTO. If and when such disciplines are agreed upon, they are
WTO obligations under the Agreement on Agriculture.®

82Thisis similar to other work programs that continued beyond the close of the Uruguay Round. See
US First Written Submission, paras. 154-66.
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187.  Brazil's argument is that such "internationally agreed disciplines’ aready apply. If export
credit guarantee programmes were already subject to export subsidy disciplines, then Article 10.2
would be unnecessary. That is, Members would already have “to provide . . . export credit guarantees
... only in conformity” with the internationally agreed disciplines of the WTO. In Brazil’s ora
statement, Brazil attempts to avoid this implication of its reading by repeatedly attempting to insert
the word "specific’ into the text of Article 10.2 — that is, “undertake to work toward the development
of specific internationally agreed disciplines .”®* That word is not there, however. The United States
interpretation of Article 10.2 gives meaning to the text of Article 10.2 as drafted and agreed by
Members whereas Brazil's reading would effectively read it out of the Agreement on Agriculture.

(b) Does the United States agree with the following proposition: a WTO Member
may therefore extend agricultural export credit guarantees without charging a
premium, and for an indefinite period, in addition to any other terms and
conditions it may wish? How would this reconcile with the title of Article 10 of
the Agreement on Agriculture ("Prevention of Circumvention on Export
Subsidy Commitments'), and with other commitments contained in the
Agreement on Agriculture? Please cite any relevant material, including any past
WTO dispute settlement cases. How would this reconcile with the United States
own statement, at paragraph 21 of itsclosing oral statement that " of course, the
United States may not provide subsidies without any limit". USA

188.  Article 10.2 applies only to export credit guarantees (and export credits and insurance
programmes) properly characterized as such. In the case of the United States, export credit guarantees
are offered pursuant to programmes which charge premiums; impose limits on tenor; impose limits on
exposure to individual bank obligations; impose limits on exposure to risk of default from different
countries, define shipping periods; and issue allocations (value limitations) of potential guarantee
availability for specific commodities to be exported to specific destinations. The United States also
guarantees only arelatively small portion of interest. Consequently, participants remain exposed to a
significant component of the over-all risk of default.

189.  The United States submits that the deferral of disciplines under Article 10.2 properly applies
to export credit guarantees offered pursuant to a programme with such characteristics; indeed, Brazil
has not contested that US export credit guarantee programmes are encompassed by the terms of
Article 10.2. lllegitimate attempts to characterize export subsidy programmes as export credit
guarantee programmes would be subject to the anti-circumvention provisions of Article 10.1 and the
other commitments of the Agreement on Agriculture.®

190. The US interpretation of Article 10.2 presents no conflict with the title of Article 10, which
provides relevant context in interpreting the provisons of Article 10. Article 10 is entitled
“Prevention of Circumvention on Export Subsidy Commitments.” Article 10.2 contributes to the
prevention of circumvention of export subsidy commitments by imposing two obligations on
Members. first, they must undertake to work toward the development of internally agreed disciplines

8%ee, e.g., Brazil's Oral Statement, para. 100 (“Article 10.2 instead announces Members' intent to
work toward negotiations on specific disciplines for export credits.”) (italicsin original); id. (“In the meantime,
while those specific disciplines are being discussed ...") (emphasis added); id., para. 102 (“Under the first part
of Article 10.2, therefore, WTO Members have pledged to work toward the development of specific disciplines
....") (emphasis added); id., para. 103 (“If Members do conclude an agreement on these specific disciplines
....") (emphasis added); id. (Brazil and the United States agree that there has been no agreement on any such
specific disciplines.. . . .”) (emphasis added).

8For example, the United States could not simply change the name of the FSC Repeal and
Extraterritorial Income Exclusion Act to the "FSC Repeal and Extraterritorial Income Exclusion Export Credit
Guarantee Program™ and successfully assert that the deferral of disciplines contemplated by Article 10.2 applies
to such re-named program.
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on export credit guarantees; second, “after agreement on such disciplines,” they must provide export
credit guarantees “only in conformity therewith”. Thus, Members agreed that those internationally
agreed disciplines would constrain the provision of export credit guarantees, which in turn would
contribute to the goal of Articke 10, to prevent the circumvention of export subsidy commitments.

191.  Although the language quoted from paragraph 21 of the United States closing oral statement
was intended to address concerns involving domestic support for upland cotton,® it also appliesin the
case of export subsidies. The United States also cannot provide export subsidies without limit. It has
a schedule of export subsidy reduction commitments for 12 commodities. For these commodities,
export subsidies can only be provided in accordance with such schedule. For the remainder of
agricultura commodities, the United States cannot provide export subsidies at all.

192.  Although internationally agreed disciplines on export credit guarantee programmes have yet
to be agreed, the characteristics of such programmes and the discipline inherent in the risk-sharing
aspects of such programmes impose an internal constraint on their use. Indeed, the use of US export
credit guarantee programmes has declined since the period before the inception of Uruguay Round
commitments. As shown in the US answer to Question 82(b), the dollar value of guarantees provided
by the United States in US fisca year 1992 was $5,671.8 million, in fisca year 1993 was
$3,853.7 million, and in fiscal year 1994 was $,177.4 million. In contrast, the average vaue of
guarantees for fiscal years 1995 - 2002 was only $3,061.9 million. Any concerns about unchecked
use of export credit guarantee programmes, then, are not supported by the post-Uruguay Round
experience.

(c) If, as the United States argues, there are no disciplines on export credit
guaranteesin the Agreement on Agriculture, how could export credit guarantees
"conform fully to the provisions of Part V" of the Agreement on Agriculture
within the meaning of Article 13 (how can you assess "conformity" or
non-confor mity when there are allegedly no disciplines against which such an
assessment could occur)? USA

193. US export credit guarantee programmes provide “export credit guarantees’ within the
meaning of Article 10.2 and therefore will be subject to disciplines only as contemplated by that
Article. Because no such disciplines currently exist, these programmes cannot be out of compliance
with Part V of the Agriculture Agreement. Moreover, export credit guarantees are not export
subsidies within the meaning of either Article 9.1 or 10.1, and since they are not export subsidies,
Article 13(c) does not apply to them.

(d) I's the United States advocating the view that its own export credit guarantee
programmes, which pre-dated the Uruguay Round, are effectively
"grandfathered" so asto benefit from some sort of exemption from the export
subsidy disciplines of the Agreement on Agriculture? How, if at all, isit relevant
that the SCGP did not, according to the United States, become relevant for
upland cotton until the late 1990's (i.e. after the entry into force of the WTO
Agreement)? USA

194. It is not entirely clear what is meant by the term “grandfathering” in this connection.
Agriculture Agreement Article 10.2 defers the imposition of disciplines on export credits, export

8The statement itself was intended to note that the United States is subject to the limit set forth in its
domestic support reduction commitments for the Current Total Aggregate Measurement of Support. This
amount, across all US commodities, is $19.1 billion. In addition, a very specific limit applies with respect to
domestic support for upland cotton under the Peace Clause. It may not exceed the rate of 72.9 cents per pound,
as decided in 1992, without removing the Peace Clause protection of Article 13 of the Agreement of
Agriculture.
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credit guarantees, and insurance programmes until internationally agreed disciplines are reached, and
in that sense the export subsidy disciplines of the Agreement do not apply to the export credit
guarantee programmes at issue in this dispute.

195. The SCGP began in 1996, and no transactions occurred under this programme in connection
with cotton until fiscal year 1998, which began in September 1997. Although the negotiators
obvioudy could not have considered the application of this specific programme, it is substantially
similar in its operation to other US export credit guarantee programmes. Again, Brazil has not
contested that SCGP provides export credit guarantees within the meaning of Article 10.2. Thus, the
deferral of disciplines under Article 10.2 similarly applies.

STEP 2 PAYMENTS

89. Does the United States confirm Brazil's statement in paragraph 331 of its first
submission that " The conditions and requirementsfor Step 2 domestic paymentsremain
unchanged with the passage of the 2002 FSRI Act"? What is the relevance of this, if
any, to thisdispute? USA

196. While the Step 2 programme under the 2002 Act is largely consistent with the programme
under the 1996 Act, there have been some modifications since the inception of the programme,
relating to the precise nature of the price differential formula and the price ceiling for the Step 2
payments. The 2002 programme was unchanged from the 1996 Act programme, as amended, except
for suspending the 1.25 cent differential. In the end, this is inconsequential because it does not
materialy affect the levels of support decided in marketing year 1992 (72.9 cents per pound) or that
measures currently grant (52 cents per pound).

0. Does the United States confirm Brazil's statement in paragraph 235 of its first
submission that the changes concerning Step 2 export payments from the 1996 FAIR
Act to the 2002 FSRI Act are: increase in the amount of the subsidy by 1.25 cents per
pound and the removal of any budgetary limitsthat applied under the 1996 FAIR Act?
What isthereevance of this, if any, to thisdispute? USA

197.  Asnoted in the US answer to Question 89, the 2002 Act suspended the 1.25 cents differential,
but the United States disagrees with the assertion of increased budgetary exposure for the programme.
First, we note that Step 2 for the 1992 crop and marketing years was covered by the provisions of the
1990 Act, which had no limit on the amount of expense that could be undertaken in Step 2. For the
1996 Act, which covered the 1996-2002 crops until supplanted by the 2002 Act, there was a limit of
$701 million for the six-year duration of the Act, and in fact that money did run out in
December 1998. However, the Congress removed the budgetary limit of the 1996 Act as of
October 1999 (Public Law No. 106-78, 22 Oct. 1999). Therefore, neither the 2002 Act, nor the 1996
Act (as of October 1999), nor the 1990 Act had budgetary limits on Step 2 expenditures.

198.  Whilethe potential step 2 payment (when price conditions in the statute are met) is higher in
the 2002 Act than under the 1996 Act by as much as (but not more than) 1.25 cents per pound, step 2
merely changes the vehicle of support.

91. What is the significance of the elimination of the 1.25 cent threshold payment in the
2002 FSRI Act pertaining to Step 2 payments? USA

199.  Please seethe US answers to Question 89, 90, and 117.
92. Does the United States confirm that Exhibit BRA-65 represents a sample contract for

exporters of eigible upland cotton to conclude with the CCC under the FSRI 2002, and
that an application form (Exhibit BRA-66) needs to be filled out with data on weekly
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exports and submitted to the USDA FAS. Is Exhibit BRA-66 - Form CCC 1045-2 - also a
valid example? If not, please identify any differencesor distinctions. USA

200. The Brazilian exhibits appear to be accurate versions of old Step 2 programme documents.
Some of the documents in the exhibit are for domestic handlers and involved programme payment
assignments. We aso note that, in making an export claim, other documentation like bills of lading
may be needed.

201. The officia documents for the upland cotton step 2 programme can be found at the Farm
Services Agency website (www.fsa.usda.gov/daco, click on "cotton” and on "upland cotton user
marketing certificate programme”.) There is a common contract that exists for both domestic users
and exports under the Step 2 programme, CCC Form CCC-1045UP. Because of the different nature
of uses and therefore applications, there are separate reporting forms. CCC-1045UP-1 for domestic
usersand CCC-1045UP-2 for Exporter Users. Recently updated documents used for this programme
are attached as Exhibit US-21.

93. Please elabor ate why the United States deemsthat Step 2 payments upon submission of
proof of export are not subsidies contingent upon export. Isit the US contention that, in
order to be contingent on export, exportation must be the exclusive condition for receipt
of the payment? USA

202. As the United States has indicated, all upland cotton produced in the United Statesis eligible
for the benefit of the Step 2 cotton subsidy. If the statutory price condition applies, all US upland
cotton used during the applicable period of time will received the subsidy. “Use” in domestic
manufacture or export congtitutes the universe of potential use of US upland cotton. The United
States submits that when the entirety of production of a good in a country is €ligible to receive a
subsidy, no contingency on export exists. The Step 2 subsidy is entirely distinct in this regard from a
hypothetical situation in which a subsidy is theoretically available for domestic use, but in redlity is
exclusively or nearly exclusively available in connection with exports.

95. Do the criteriain 7 CFR 1427.103(c)(2) (Exhibit BRA-37) that Step 2 " eligible upland
cotton" must be " not imported cotton" apply to both domestic and export payments?
USA

203.  Only domestic cotton is digible for Step 2 payment, which is made if the statutory price
conditions are met and requisite proof of use is submitted.

96. Isa domestic salea " use" for the purposes of Step 2 payments? Is a sale for export, or
export, considered a " use" ? USA

204. A sdeisnot ause for purposes of the Step 2 subsidy. For domestic manufacture, opening the
cotton bale constitutes use. For exports, similarly, the sale alone does not itself constitute use; the
exporter must demonstrate actual exportation.®®

97. How does the United States respond to Brazil's assertion, at paragraph 70 of Brazil's
oral statement at thefirst session of the first substantive meeting, that " It is obviousthat
a single bale of cotton cannot be both exported and used domestically.” Is this a
relevant consideration? USA

205.  Itisunclear what Brazil’s assertion is intended to demonstrate. The Step 2 programme makes
payments to documented users of US upland cotton. |f a bale cannot be both opened domestically and
exported (although it is not clear why that would be so0), that amounts to arguing that a single bale

867 Code of Federal Regulations 1427.103(a).
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cannot be “used” twice. The fact remains that either opening the bale domesticaly or exporting it —
that is, the universe of activities resulting in use of US upland cotton — is entitled (given certain
market conditions) to a Step 2 payment.

206. The United States notes, moreover, that it may actually be possible (economic readlities aside)
that the same bale could be exported and then brought back into the country and opened for domestic
use. (Please see the US answer to Question 98 for more detail.) The US Department of Agriculture's
position would be that the payment should be made on the bale once only. The purpose of the
programme is to provide support to upland cotton farmers. Once the bale has been purchased by an
upland cotton user, there would be no additional support for upland cotton farmers from providing
Step 2 payments on additional “uses’ of the same bale.

98. How many Step 2 paymentsarereceived if a bale of upland cotton is exported, and then
opened by a domestic user in the United States, or vice versa? USA

207.  If abae were exported and then imported and opened up (or vice versa) it would be the US
position that only one payment would be made. 1t does not appear that this situation has ever arisen in
fact, but we note that the Step 2 regulations specifically provide that “imported” cotton is not eligible
for payment. Such cotton may include any cotton that was imported, even if it had been produced in
the United States.

99. How does the United States respond to Brazil's arguments in paragraphs 71-75 of
Brazil's oral statement at the first session of the first Panel meeting concerning the
relevance of the Appellate Body Report in USFSC (21.5). USA

208. In contrast to the facts of the United States — FSC (21.5) dispute, in this dispute al of the
product is produced in the United States; all of the product is ligible to receive the benefit of the
subsidy; and all of the potential uses of the product are similarly eligible. If the statutory formula of
price conditions applies, al US upland cotton used during that time — regardless of how such use is
manifested — will receive the subsidy. This case involves only one factual situation: use of cotton
during a particular period d time. The only factua distinction applicable here is whether the
applicable price conditions are on or off. Brazil's emphasis on the "different instructions” in the
programme regulations is misplaced. Such instructions are smply to demonstrate the requisite use
and to assure payment is made to the proper party. If upland cotton could be used in athird or fourth
way, this would not change the digibility for subsidy but would necessitate a paralld third or fourth
set of ingtructions to demonstrate that form of use as well.

103. Isthe Step 2 programme fund a unified fund that is available for either domestic users
or exporters, without a specific amount earmarked for either domestic users or
exporters? Please substantiate your response, including by reference to any applicable
statutory or regulatory provisions. USA

209. The upland cotton user marketing certificate programme (Step 2) makes no differentiation
between funds for payments to exporters and domestic handlers — it is al one programme. The first
paragraph of the Step 2 rule states:

These regulations set forth the terms and conditions under which CCC shall make
payments, in the form of commodity certificates or cash, to eligible domestic users
and exporters of upland cotton who entered into an Upland Cotton Domestic
User/Exporter Agreement with CCC to participate in the upland cotton user
marketing certificate

The Step 2 rule was published on 18 October 2002, at 67 Federa Register 64454, and is codified at
7 Code of Federal Regulations 1427.100-.108.
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210.  As with other US domestic support measures, Step 2 payments are funded through the
Commodity Credit Corporation, which has a borrowing authority in the Treasury and as such does not
rely on appropriations. This is provided for in Sections 1207 and 1601(a) of the 2002 Act and
codified at 7 US Code 7937 and 7991.

104. How does the United States respond to the data presented in Exhibit BRA-69? Isit
accur ate? Please substantiate. USA

211. Thedatain Exhibit BRA-69 is not official US Government data, and Brazil has not indicated
the source of the information. Thus, we cannot confirm its reliability. The United States hastried in
any event to obtain information in the format of Bra-69, which is not maintained and published by the
US Government in that manner. The following data has been collected by the US Department of
Agriculture and attempts to designate (asin Bra-69) Step 2 payments by fiscal year®” and use.

User Marketing Certificate (Step 2) Payments, by Fiscal Year and Use
Fiscal Year Mill Use (US $) Export Use (US $)
1991 4,311,991 17,259
1992 102,769,543 30,852,107
1993 113,401,813 89,095,640
1994 28,251,613 178,266,742
1995 17,571,224 75,200,203
1996 0 34,798,579
1997 6,201,540 2,875,936
1998 255,502,154 158,924,004
1999 165,831,362 113,521,476
2000 260,075,318 185,273,956
2001 144,849,807 90,903,021
2002 72,425,112 105,415,152

A comparison with Exhibit BRA-69 suggests that the Brazilian datais inaccurate.

212.  Duringthefirst panel meeting, the Panel asked about the figures shown for fiscal year 1996,
which showed a zero payment for mill use and a positive number for export use. We suggested that
perhaps appropriated amounts had suddenly run out, but our suggestion was not accurate. Rather, the
odd numbers for fiscal year 1996 resulted because, at the time, payments for export use accrued when
the contract for export was made. However, such payments were not paid until the export actually
took place, at which time the exporter would be paid based on the Step 2 rates that applied when the

8The US fiscal year runs from October 1 - September 30, such that the 2002 fiscal year would run
from 1 October 2001, through 30 September 2002.
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contract was made. As the Panel is aware, Step 2 payments can be made only when there is a
difference between world and US prices for cotton for a certain time period. In the case of fiscal year
1996, these prices did not satisfy the Step 2 conditions, but there were some payments that were made
during that fiscal year because they had accrued by an export contract made in the previous fiscal
year. That ruleis now changed™ so that the rate that applies for export use is the rate that is in effect
when the export is made not when the contract for export was made.

105. Why isthe Step 2 programme separated into " domestic users' and " exporters'? Apart
from differentiating between exporters and domestic users, with consequential
differentiation as to the forms that must be filled out and certain other conditions that
must be fulfilled, are the eigibility criteriafor Step 2 paymentsidentical? Aretheform
and rate of payment, aswell as the actual payment made, identical? USA

213.  USlaw does not separate the Step 2 programme into domestic users and exporters. Thereis
but one Step 2 statute— codified at 7 US Code 7937 — and but one Step 2 rule for all users—found at 7
Code of Federa Regulations 1427.100-.108. The statute and rule do identify “domestic users’ and
“exporters’ as the universe of bona fide users of upland cotton and thus potential recipients for Step 2
payments. Therefore, the only distinction drawn between these recipients is the proof of use:
domestic handlers are paid when they open abae, and exporters are paid when they export. The form
and rate of payment are identical.

106. With respect to paragraph 139 of the United States first written submission, are Step 2
export paymentsincluded in the annual reduction commitments of the United States? | f
so, why? USA

214.  The United States does not distinguish between the uses of US upland cotton for purposes of
reporting the subsidy because the subsidy is not contingent on export performance. All Step 2
payments are reported as product-specific domestic support for upland cotton and are included within
the Total Aggregate Measurement of Support calculation for purposes of domestic support reduction
commitments.

107. Please comment on any relevance, to Brazil's de jure claims of inconsistency with the
provisions of the Agreement on Agriculture, of Exhibit BRA-69, which shows Step 2
payments made to (i) domestic users and (ii) exporters. This Exhibit shows that, from
FY 91/92 through 02, the Step 2 payments for exporters exceeded those for domestic
usersin FY 94; FY 95; FY 96 (in fact there were no domestic paymentsin FY 96); and
FY 02. In the other years, the domestic payments are greater than export payments.
BRA, USA

215.  Without commenting on the accuracy of the specific numbers set forth in Exhibit BRA-69, it
is entirely possible that in certain years one type of user happened to recelve a larger share of
payments than another type of user. This would entirely be a function of market conditions and
relative demand for manufacture or for export. That is, differences in amounts paid to exporters and
domestic users during any time period are happenstance based on actual use of US upland cotton.

216. The United States notes that payments to exporters were previously made based on when
exporters finalized the sale contract, not on when the cotton was actualy exported. In the specific
case of fiscal year 1996, it appears that payments for exported upland cotton accrued during a period
when Step 2 payments were alowed by the statute, but that the payments were actually made at atime
when market conditions no longer met the statutory criteria for payment. The rule has been
changed,®® and that situation can no longer recur.

850e 61 Federal Register 37544, 37548 (18 July 1996).
8950e 61 Federal Register 37544, 37548 (July 18, 1996).
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108. At paragraph 135 of its first written submission, the United States states : "[T]he
subsidy is not contingent upon export performance...” (emphasis added). Again, in the
course of the first Panel meeting, the United States admitted that the Step 2 payments
were" subsidies'. Doesthe United Statesthus concedethat Step 2 payments constitutea
"subsidy" within the meaning of the WTO Agreement? USA

217. The United States has always maintained that Step 2 payments are subsidies that provide
domestic support in favour of US agricultura producers.

109. How does the United States respond to Brazil's arguments concerning a
mandatory/discretionary distinction and the allegation that certain United States
measur es (including s.1207(a) of the 2002 FSRI Act) are mandatory? (Thisisreferred
to, for example, in paragraph 28 of Brazil's first written submission). Does the United
States agree with the assertion that (subject to the availability of funds) the payment by
the Secretary of Step 2 payments is mandatory under section 1207(a) FSRI upon
fulfilment by a domestic user or exporter of the conditions set out in the legislation and
regulations? If not, then why not? To what extent is this relevant here? What
determines the "availability of funds'? Please cite any other relevant measures or
provisions which you consider should guidethe Pandl in respect of thisissue. USA

218.  The United States does not disagree that, subject to the availability of funds (that is, the
availability of CCC borrowing authority), Step 2 payments must be made to al those who meet the
conditions for digibility. With respect to the well-accepted mandatory/discretionary distinction
reflected in GATT 1947 and WTO panel and Appellate Body reports, the United States notes that the
digtinction is the natural consequence of the fact that there can be no presumption of bad faith in
WTO dispute settlement, a fact that numerous Members, including the European Communities, have
emphasized. % Thus, to the extent that a Member retains discretion under a measure to act in
accordance with a WTO obligation, it may not be presumed that the Member will violate that
obligation, or to conclude that the measure itself — separately from the measure's gpplication in a
specific instance — may be found inconsistent with that obligation.

110.  Section 1207(a) of the 2002 FSRI Act provides that during the period beginning on the
date of the enactment of the FSRI Act through July 31 2008, " .. the Secretary shall issue
mar keting certificatesor cash payments, at the option of the recipient, to domestic users
and exporters for documented purchases by domestic users and sales for export by
exporters...". The Pane notes that Brazil does not appear to distinguish between the
treatment of (i) cash payments and (ii) marketing certificates in terms of the issue of
whether or not a "subsidy" exists. The United States refers to "benefits' and
"payments' and "programme’ in asserting that Step 2 is not export contingent
(paragraphs127-135 of the United States first written submission).

(@ Do the parties thus agree that there is no need to draw any digtinction between
the treatment of (i) cash paymentsand (ii) marketing certificatesin terms of the
issue of whether or not a" subsidy" existsfor the purposes of the Agreement on
Agriculture? BRA, USA

219.  The United States agrees that there is no need to draw a distinction between cash payments
and marketing certificates in terms of whether a subsidy exists for purposes of the Agreement on
Agriculture.

9see Appellate Body Report, United States - Section 211 Omnibus Appropriations Act of 1998,
WT/DS176/AB/R, adopted 1 February 2002, para. 2509.
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(b) Why would a domestic user or an exporter select to receive a marketing
certificate over a cash payment? What is the proportion of cash payments vs.
mar keting certificates granted under the programme? USA

220. A user of upland cotton that €lects to receive payment in the form of a marketing certificate is
entitled to redeem that certificate for an equivalent amount of upland cotton held by the Commaodity
Credit Corporation (CCC). Although authorized by statute, no Step 2 payments have been made in
recent times in the form of certificates. Marketing certificates in lieu of cash payments for Step 2
were last used heavily in the early to mid-1990s. The CCC does not currently maintain high upland
cotton inventories from which such certificates if issued could be redeemed.

111. Doesthe United States maintain its argument that actions based on Article 3.1(b) of the
SCM Agreement are conditionally "exempt from actions' due to the operation of
Article 13 of the Agreement on Agriculture? USA

221,  Article 13(c) provides that “export subsidies that conform fully to the provisions of Part V of
this Agreement, as reflected in each Member's Schedule, shall be .. . exempt from actions based on
Article XVI of GATT 1994 or Articles 3, 5 and 6 of the Subsidies Agreement.” Article 13(b), which
applies to domestic support measures, does not reference Subsidies Agreement Article 3. Brazil has
advanced claims under Article 3.1(b) of the Subsidies Agreement only with respect to Step 2
payments, which are domestic support measures and not export subsidies. Thus, on the US view the
Peace Clause would not appear to be applicable; however, to the extent Brazil asserts that Step 2
payments (or some part thereof) are export subsidies, Article 13(c) would be relevant.

222, We dso note that paragraph 7 of Annex 3 requires that support in favour of domestic
agricultural producers that is provided through payment to processors shall be included in the AMS of
the Member. If payments are made in connection with both domestic and foreign product then such
payments are not support in favour of domestic agricultural producers. Conseguently, the Agriculture
Agreement necessarily contemplates that support paid to processors may be paid solely with respect
to domegtic production. Under Article 6.3 of the Agriculture Agreement, if a Member is providing
support within its domestic support reduction commitments, then such support may not be challenged
under Article 3.1(b) because that Article applies “[€]xcept as provided in the Agreement on
Agriculture”. If a Member exceeds its domestic support reduction commitments, on the other hand,
then such support paid to processors would be actionable under Article 3.1(b).

112. In the event that the Pand finds that Article 6.3 of the Agreement on Agriculture does
not preclude an examination of Brazil's claimsunder Article 3.1 of the SCM Agreement
and Article 111:4 of GATT 1994, how does the United States respond to the merits of
Brazil's claimsrelating to Step 2 payments under those provisions? USA

223.  As indicated in the US answer to Question 111 from the Panel, and as the European
Communities has noted in its third party submission, inasmuch as paragraph 7 of Annex 3 of the
Agreement on Agriculture requires support in favour of agricultural producers that is paid to
processors to be included in the Member’s Aggregate Measurement of Support, then the Agreement
on Agriculture necessarily contemplates that such payments to processors may apply solely with
respect to domestic product. Otherwise, asin the case of Step 2 payments, domestic cotton producers
would not receive the relative price benefit conferred by the payment. Consequently, such
discrimination in favour of domestic production is permitted under the Agreement on Agriculture and,
under Article 21.1 of that Agreement, the provisions of GATT 1994 and of other Multilateral Trade
Agreements in Annex 1A to the WTO Agreement are expresdy “subject to the provisions of [the
Agriculture] Agreement.” For that reason, neither Article 3.1(b) of the Subsidies Agreement nor
GATT 1994 Article Il1:4 precludes such payments to users of US upland cotton, unless the
United States exceeds its domestic support reduction commitments.
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113. Is it necessary for measures directed at agricultural processors included in AMS to
discriminate on the basis of the origin of goods? USA

224.  The United States does not express an opinion whether it is necessary in all circumstances for
all Members with respect to all commodities. However, paragraph 7 of Annex 3 of the Agreement on
Agriculture certainly contemplates that support in favour of domestic producers provided by
payments to processors is included in the Aggregate Measurement of Support. In the case of Step 2
payments on upland cotton, if payments were provided in favour of al upland cotton, whether
domestic or foreign, used by domestics mills or exporters, the price benefit for US producers would
not be achieved. Without such a benefit to US producers, these payments would not need to be
included in the Aggregate Measurement of Support. The Agreement on Agriculture does not preclude
payments that solely benefit domestic producers; indeed, paragraph 7 contemplates such
discriminatory subsidy payments. Accordingly, the United States reports al Step 2 payments as
domestic support in favour of US producers of upland cotton.

115. What is the meaning and relevance (if any) to Brazil's claims under Article 3 of the
SCM Agreement and Article 111:4 of GATT 1994 of the phrase " measures directed &
agricultural processors shall be included to the extent that such measures benefit the
producers of the basic agricultural products® in the Agreement on Agriculture? BRA,
USA

225.  The United States directs the Pandl’ s attention to the US answers to Questions 111, 112, and
113 from the Pandl.

116. With respect to paragraph 32 of the oral statement of the EC, are subsidies contingent
on the use of domestic goods consistent with the Agreement on Agriculture? Doesthe
phrase "provide support in favour of domestic producers' in Article 3.2 of the
Agreement on Agriculturerefer to, and/or permit such subsidies? BRA, USA

226.  Subsidies contingent on the use of domestic goods may be consistent with the Agreement on
Agriculture. Paragraph 7 of Annex 3 of the A greement requires the United States to include its Step 2
payments in favour of domestic upland cotton producers, even though such payments are made to
processors, within its calculation of its Aggregate Measurement of Support. The United States has
complied with its domestic support reduction commitments. Therefore, Step 2 payments to upland
cotton users that provide support to domestic producers contingent on the use of domestic goods is
consistent with the Agreement on Agriculture. |If Members could nat discriminate in favour of
domestic producers when making subsidy payments through processors, there would be no reason for
paragraph 7 of Annex 3. Such payments that are not limited to domestic products would not be in
favour of domestic producers because the relative economic benefit of the subsidy vis-a-vis foreign
production would not exist.

117. What isthe rdationship between Step 2 paymentsto exporters and the marketing loan
payments, both of which appear to compensate for the price differences relative to the
Liverpool Alndex? For example, is there double compensation? Or is one of the
explanations that these export-related price compensatory payments are paid to
different operators (namely, the producer, on the one hand under the marketing loan
arrangements, and the processor/users (Step 2 programme) arrangementson the other?
USA

227.  Both marketing loan payments and Step 2 payments are domestic support for upland cotton,
but the marketing loan payment is made directly to the producer whereas the Step 2 payment is made
to users of the cotton. The marketing loan repayment formula, in section 1204 of the 2002 Act, and
the Step 2 payment formula in section 1207 of the 2002 Act, differ by their terms and are smply
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different forms of support, the latter (Step 2) being a form of support that can facilitate higher market
prices for US cotton. We will address this more fully in our rebuttal submission.

118. Can the United States confirm that it doesnot rely on Articlel11:8 of GATT 1994? USA

228.  The United States can confirm that the Step 2 payment is not made exclusively to domestic
producers.

ETI ACT

119. How does the United States respond to Brazil's reference to the pane report in India -
Patents (EC) (at paragraph 138 of its oral statement at the first sesson of the first
substantive meeting)? How, if at all, should the Panel take this report into account in
considering theissuesraised by Brazil's claimsreating tothe ETI Act? USA

229.  We agree with the passage quoted from the India — Patents dispute and consider it relevant to
the extent that: Brazil has identified the challenged measure; Brazil has argued why the reasoning of
the panels and Appellate Body are relevant in determining that the measure is inconsistent; and the
Panel finds the reasoning in FSC/ETI persuasive. Our argument in the first written submission went
to whether Brazil had carried its burden of bringing a prima facie case, in order to assist the Panel to
fulfill its obligation under DSU Article 11 to make an objective assessment of the matter before it.
Brazil may consider that it should not have to meet this burden, but under DSU rules as currently
agreed, it must.®* Finally, we note our statement in the first submission that “[w]hile the United States
cannot specify the precise date on which this will occur, the United States is confident that the ETI
Act will be repealed in the reasonably near future.”*

121. How doyou respond to thereferencein paragraph 43 of EC third party oral statement
with respect to the relevance of Article 17.14 of the DSU, and, in particular, the phrase
"a final resolution to that dispute” (emphasis added)? Please explain the use, and
relevance (if any) of the term " disputes’ in Articles 9.3 and 12 and Appendix 3 of the
DSU, and please cite any other provisonsyou consider relevant. USA, BRA

230. The United States considers the EC's references to be irrelevant to the resolution of this
dispute. As noted in the US firgt written submission, the United States intends to implement the
DSB’s recommendations and rulings in the FSC/ETI dispute. Further, the issues raised in the US first
written submission related solely to whether Brazil had met its burden of argumentation in this dispute
and not to the substantive correctness and applicability, or lack thereof, of the adopted findings in
FSC/ETI. Nor did the US arguments relate to the breadth of the US obligation to implement the
DSB’s rulings and recommendations in that dispute. The United States considers that Brazil’s burden
in this dispute requires, at a minimum, that it identify those aspects of the measure which are WTO-
congistent and explain why that is the case.

91See TN/DS/W/45 (Brazilian proposal in ongoing DSU review: "Brazil understands that one of the
drawbacks of the current dispute settlement mechanism is the necessity for a Member to litigate a case de novo
through all the established phases even if the same measure nullifying or impairing benefits of this Member has
already been found WTO inconsistent in previous panel or appeal proceedings initiated by another Member.").
92US First Written Submission, para. 189.
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ANNEX 1-3
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l. PRELIMINARY ISSUES

(©)) If the request for consultations in this dispute omitted certain products in relation to
export credit guarantees, on what basis is it argued that it failed to identify the measures at
issuein accordance with Article 4.4 of the DSU?

Brazil’sComment on USAnswer:

1 In paragraphs 56 of its 11 August Answer to Question 3, the United States argues that
footnote 1 to Braxzil’ s request for consultations does not expand the scope of the request, with regard
to the US export credit guarantee programmes, beyond upland cotton. This is inaccurate. The
footnote number falls immediately after the words “ upland cotton” in the first sentence of the first
paragraph of the request. With reference to “upland cotton”, the footnote reads, “[e]xcept with
respect to export credit guarantee programmes as explained below”.* Although the United States
claims that there is no explanation “below”, there is indeed such an explanation. In particular, Brazil
described its potentia claim as follows, on page 4 of the request:

Regarding export credit guarantees, export and market access enhancement provided under
the Agricultural Trade Act of 1978, as amended, and other measures such as GSM-102, GSM-103,
and SCGP programmes, Brazil is of the view that these programmes, as applied and as such, violate
Articles 3.3, 8, 9.1, and 10.1 of the Agreement on Agriculture and are prohibited export subsidies
under Article 3.1(2a) and item (j) of the lllustrative List of Export Subsidies included in Annex | to the
SCM Agreement.

The Panel will note that there is no limitation in this sentence to any particular commodity or
commodities.

2. At paragraph 7 of its 11 August Answer, the United States asserts that “the statement of
evidence attached to Brazil’s consultation request did not include any evidence related to measures
other than those for upland cotton.” Thistoo isinaccurate. The United States conveniently leaves the
word “available” out of the term “ statement of available evidence” used in Articles 4.2 and 7.2 of the
SCM Agreement. Brazil was required to provide a statement of the evidence available to it at the
time. It was not required to attach exhibits with the evidence; nor was it required to provide a
statement regarding al of the evidence that it would eventually present to this Panel. In paragraph 3
of its statement of available evidence, Brazil addressed what it knew at that point about the US export
credit guarantee programmes:

US export credit guarantee programmes, since their origin in 1980 and up [to] the present,
provide premium rates that are inadeguate to cover the long-term operating costs and losses of the
programmes; in particular there were losses caused by large-scale defaults totaling billions of dollars
that have not been reflected in increased premiums to cover such losses.

3. This sentence speaks not just to the existence of the US export credit guarantee programmes,
but also to the way in which they congtitute export subsidies, given the explicit use of the language
included in item (j) of the lllustrative List of Export Subsidies. The statement fulfils the requirement
in Articles 4.2 and 7.2 of the SCM Agreement. The Panel will also note that there is no limitation in
this sentence to any particular commodity or commodities.

4, In footnote 3 to its response, the United States states that it “will be making a request for a
preliminary ruling” that Brazil’s consultation request was broader than its statement of evidence, in

L WT/DS/267/1, p. 1.
2 WT/DS/267/1, p. 4.
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violation of Article 7.2.> As demonstrated above, Brazil’s request, and the accompanying statement
of available evidence, do not support the United States' assertion. Both the request and the statement
of available evidence address the US export credit guarantee programmes without limitation to any
particular commodity or commodities.

5. Moreover, even if the United States were to make this request for a preliminary ruling and the
Panel were to grant it, it would not affect Brazil’s claims. Brazil’s compliance with Article 7.2 of the
SCM Agreement can have no effect on its clams under the Agreement on Agriculture, or on its
prohibited subsidy claims under the SCM Agreement, or on its actionable subsidy claims with respect
to upland cotton.

6. Finaly, according to the Panel’s Working Procedures, requests for preliminary rulings by a
party were to have been made “not later than its first submission to the Panel”* Thus, the US request
would not be timely. Brazil submits this information at this stage in the hope of avoiding another
lengthy procedural objection by the United States.

4 Isit argued that the export credit guarantee programmes concer ning upland cotton are
each a separate or independent measure, in that they operate independently?

Brazil’s Comment on US Answer:

7. In paragraph 11 of its 11 August Answer to Question 4, the United States argues that “each
export credit guarantee issued is a separate measure’. It is not for the United States to define the
measures that are the subject of Brazil’s challenge. Brazil’s requests for consultations and
establishment identify the measures at issue as the GSM 102, GSM 103 and SCGP programs, both as
such and as applied. In its submissions, Brazil has demonstrated that the programmes constitute
export subsidies under Articles 1.1 and 3.1(a) of the SCM Agreement, since they are unigque financing
vehicles that are not available on the market for agricultura commaodity transactions and as such
provide something better than is available on the market. Brazil has aso demonstrated that the long-
term operating costs and losses for the programs outpace premiums collected, under item (j) of the
Ilustrative List (item (j) speaks to the long-term operating costs and losses of “programmes,” and not
individual guarantees).

(8) Does the United States confirm that the questions referredto by Brazil in paragraph 92
of Brazil’soral statement were posed to the United Statesin the consultations?

Brazil’s Comment on US Answer:

8. In paragraph 17 of its 11 August Answer, the United States concedes that Brazil posed the
questions included at Exhibit Bra-101. The Panel will note that many of the questions included in
Section 9 of Brazil’s list of questions cover export credit guarantees for al commodities. The
United States therefore concedes that Brazil consulted with it on the matters raised in those questions.
As Brazil discussed in paragraphs 95-98 of its Statement at the First Meeting of the Panel, panels and
the Appellate Body have concluded that for a matter to be properly within the scope of a request for
establishment, actual consultations must have been held. That has aso been the United States

position in a number of other disputes, including US— DRAMSand Japan — Agricultural Products.”

0. The refusal of the United States to answer Brazil’ s questions cannot hinder Brazil’ s ability to
pursue its claims against the CCC export guarantee programmes without any limitation to a particular

3 US 11 August Answer to Question 3, para. 7 and footnote 3 to that paragraph.
* Working Procedures of the Panel, 27 May 2003, para. 12.
® Oral Statement of Brazil, para. 96-97.
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commodity or commodities. If it did, responding Members would have every incentive to refuse to
answer any questions during consultations, thereby halting dispute settlement proceedings altogether.

(100  What actual prejudice, if any, has the United States suffered as a result of the alleged
omission of products other than upland cotton from the request for consultations?

Brazil’s Comment on US Answer :

10. Brazil agrees that “a Member cannot proceed to a panel unless the Member has consulted on
that measure”, as the United States argues in paragraph 19 of its response. Brazil’'s request for
consultations included the CCC export guarantee programmes in connection with al commodities,
however, and the United States concedes, in paragraph 17 of its answer to Question 8, that it
consulted with Brazil viathe list of questions included in Exhibit Bra-101.

11 Brazil does not agree with the United States' assertion, at paragraph 20 of its 11 August
Answer, that the consultation request is of a “jurisdictional nature”. While the Appellate Body has
concluded that a complaining Member's request for establishment is jurisdictional in nature, and
strictly delimits a panel’s terms of reference®, it has not made this statement with respect to a request
for consultations In fact, in Brazil — Aircraft, the Appellate Body concluded that there is no
requirement for a “ precise and exact identity” between a request for consultations and a request for
establishment, which suggests that a request for consultationsis not jurisdictiona in nature.”

12. In paragraph 23 of its 11 August Answer, the United States argues, without any proof, that it
“has suffered an inability to prepare, respond, and consult with respect to allegations on measures
never presented to the United States in accordance with the DSU”. As noted above, Brazil’ s request
for consultations specifically addressed potential claims against the US export credit guarantee
programs in connection with all commodities, and not just upland cotton. Moreover, the
United States acknowledges that Brazil posed questions to it regarding those programmes in
connection with all commodities. The questions were provided to the United States in writing on
22 November, in advance of the consultations session.® In paragraph 92 of its Oral Statement at the
First Meeting of the Panel, Brazil offered extracts from those questions, which clarify that
consultations regarding the US export credit guarantee programs were not limited to upland cotton.

13. The United States, therefore, was aware, both from Brazil’s request for consultations and
from Brazil’s extensive list of questions, that the consultations included US export credit guarantee
programs with respect to all commodities, and not just upland cotton. That the United States refused
to respond to Brazil’s questions does not mean that it had an “inability” to prepare, respond, and
consult with Brazil — it means that the United States made a strategic decision not to do so. The
United States had more than seven months from receipt of Brazil’s questions until it filed its First
Submission to “prepare and respond” to Brazil’s claims. This demonstrates that no due process rights
were violated nor any prejudice caused. The United States alone bears responsibility for any alleged
“prejudice’ it has suffered as aresult of its own strategic decision.

14. In paragraph 24 of its 11 August Answer, the United States argues that it “has not had [sic]
proper opportunity to consult” with Brazil on the US export credit guarantee programs with respect to
all commodities. In paragraph 17 of its 11 August Answer to Question 8, however, the United States
concedes that Brazil did pose questions on the US export credit guarantee programmes with respect to
all commodities. Consultations did, therefore, occur with respect to export credit guarantees covering
al digible agricultura products. The United States refused during meetings on 3-4 December,
19 December 2002 and 17 January 2003 to provide answers to Brazil's questions. With its

® Appellate Body Report, EC — Bananas |11, WT/DS27/AB/R, para. 142.
! Appellate Body Report, Brazil — Aircraft, WT/DS46/AB/R, para. 132.
8 Exhibit Bra-101 (Brazil’s Questions for the Purposes of Consulations, 22 November 2002).
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consultations request and its extensive list of questions, however, Brazil fulfilled the requirement to
consult with the United States on the full scope of the programmes.

(11) Doesthe United States agreethat Brazil’srequest for establishment of the Panel can be
understood to indicate that Brazil’s export credit guarantee claims relates to products other
than upland cotton? How, if at all, isthisrelevant?

Brazil’s Comment on US Answer:

15. At paragraphs 96-97 of its Statement at the First Panel Meeting, Brazil noted that in other
disputes, the US position has been that “*a Member should be permitted to refer aclaim to a pandl if it
was actually raised during consultations, even though it may not have been included in the written
request for consultations.”® Inits 11 August Answer to Question 11, the United States now suggests
that its position is different with respect to measures than it is with respect to claims. According to
the United States, while a Member can add claims not present in its consultations request to its panel
request, it cannot add measures™®

16. Brazil repeats that its request for consultations does in fact address the US measures (the
GSM 102, GSM 103 and SCGP programs) in connection with all commodities. Every measure
included in its request for establishment was similarly included in its request for consultations. The
US argument is therefore irrelevant.

17. In any event, the US reliance on the Appellate Body’ s decision in Guatemala — Cement (1) is
misplaced.* In that case, the Appellate Body explained that the text of Article 6 of the DSU and
Article 17.4 of the Anti-Dumping Agreement required a distinction between measures and claims.
The United States has, however, failed to explain the textual reason why the distinction between
measures and claims is relevant for the purpose of comparing a request for consultations with a
request for establishment. In fact, the Appellate Body has specifically held that Articles 4 and 6 of
the DSU do not “require a precise and exact identity between the specific measures that were the
subject of consultations and the specific measures identified in the request for the establishment of a
panel”.** Nor has the United States offered any logical reason why a Member should be allowed to
add claims not covered by its consultations request to its request for establishment, but not measures.
If anything, a defending Member would seem to suffer greater prejudice by the addition of claims
than by the addition of measures, since the Member is likely more familiar with its own measuresthan
it would be with another Member’s claims.

(16) What, if any, prejudicein termsof presentation of its case does the United States allege,
should the Panel proceed to consider the measures congtituting the cottonseed payments under
the Agriculture Assistance Act of 2003?

Brazil’s Comment on US Answer:

18. There have been many disputes in which Panel found that measures, which were replacement
measures to measures originally consulted on, were included in the pand’s terms of reference, Korea
— Beef™® and Chile- Agricultural Products (Price Band)', to name afew. The Agricultural Assistance
Act of 2003 isin the nature of a revised measure, as Brazil has argued in paragraphs 145-150 of its

° Panel Report, US— DRAMS, WT/DS99/R, para. 6.8.

10Us 11 August Answer to Question 11, para. 25.

1 Us 11 August Answer to Question 11, para. 26 note 9

12 Appellate Body Report, Brazil — Aircraft, WT/DS46/AB/R, para. 132.

'3 panel Report, Korea — Beef, WT/DS161/R and WT/DS169/R, para. 563-564.

14 Appellate Body Report, Chile — Agricultural Products (Price Band), WT/DS207/AB/R, para. 143-
144.
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Ord Statement. Brazil aso notes that the United States has identified no prejudice to its ability to
defend this measure in this dispute.

@a7n @ What is the relationship of the Agricultural Assistance Act of 2003 to other
legidation in the request for establishment of the Pand?

(b) Do thelegal instruments follow directly one after another, or aretheretemporal
gaps? Are payments authorized under a broad legidative authority or are they
specific to each legal instrument?

(c) Please provide any implementing regulations. Do these implementing
regulations resemble those relating to previous programmes or payments? Are
payments made retrospectively? How if at all isthisrelevant?

Brazil’s Comment on US Answer

19. The United States argues that the four legislative acts that authorize cottonseed payments for
the MY 1999, 2000 and 2002 crop are completely unrelated measures and that — while the regulations
implementing these payments are very similar — this is immateria to the question of whether such
payments are part of a single programme.*®

20. If a Member like Brazil would be prevented from challenging yearly renewed measures that
provide support under the very same mechanism — and in fact under nearly identical regulations™ —
than another Member like the United States could continue to enact yearly measures and limit the
challenge by WTO Members to old measures without a prevailing challenge having any effect on its
current and future identical measures. The result would put a complaining Member in the impossible
situation of having to challenge identical measures year after year, just because they are based on
legislation that “bears no relation”*’ to preceding identical legidation on the same matter .

21 The Pandl in Argentina — Footwear rejected similar arguments to those made by the
United States:

Moreover, it appears that an interpretation whereby these subsequent Resolutions are considered to be
measures separate and independent from the definitive safeguard measure, and thus outside our terms
of reference, could be contrary to Article 3.3 of the DSU. Such an interpretation could alow a
situation where a matter brought to the DSB for prompt settlement is not resolved when the defendant
changes the legal form of the measure through a separate but closely related instrument, while the
measure in dispute remains essentially the same in substance In this way, Members could aways
keep ane step ahead of any WTO dispute settlement proceeding because in such a situation, the
complaining Member would indeed, challenge a “moving target”, and pane and Appellate Body's
findings could aready be overtaken by events when they are rendered and adopted by the DSB.*®

22, Brazil maintains that the Agricultural Assistance Act of 2003 constitutes a subsequent,
separate but closely related instrument, that is essentially the same as the legal instruments authorizing
the MY 1999 and MY 2000 cottonseed payments and that is, therefore, within the Panel’s terms of
reference.

15 US11 August Answer to Question 17, para. 39-43.

16 Compare Exhibit US14-US16.

17 US 11 August Answer to Question 17, para. 39.

18 panel Report, Argentina — Footwear, WT/DS121/R, para. 8.41 (emphasis added).
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1. ARTICLE 13(B): DOMESTIC SUPPORT MEASURES
A. “EXEMPT FROM ACTIONS’

(20)  Inparagraph 8 of itsinitial brief (dated 5 June, 2003), the United States argued that the
word "actions' asused in the phrase " exempt from actions' in Article 13 of the Agreement on
Agriculture includes the " bringing of a case” and consultations. In paragraph 36 of its first
written submission (dated 11 July, 2003), the United States stated as follows:

"[P]rior to this point in the process, the DSU rules did not afford the United States any
opportunity to prevent the dispute from proceeding through consultations and pane
establishment automatically, regardless of the US insistence that its measures conform to the
Peace Clause.”

Isit the United States under standing that the drafters used the phrase " exempt from actions'
knowing that under the DSU it would not be possible fully to exempt " actions', as the United
Statesinterpretsthat term?

(21) InUS - FSC and US - FSC (21.5) the Appedllate Body made findings under the SCM
Agreement relating to export subsidies in respect of agricultural products without making a
finding in respect of Article 13 of the Agreement on Agriculture. How isthisrelevant to the
United States interpretation of the phrase " exempt from actions’ asused in Article 13? USA

Brazil’s Comment on US Answers:

23. The United States and the European Communities maintain that the complaining party has the
burden of proof under Article 13 of the Agreement on Agriculture. More specifically, they clam that
Article 13 is not in the nature of an affirmative defence. Brazil’s comment will again show that their
position is untenable.

24. In its 11 August Answer to Question 20 of the Panel, the United States asserts, under the
“exempt from action” argument, that “Brazil has attempted to improperly invoke dispute settlement
procedures notwithstanding the Peace Clause.”*® According to the United States, a dispute settlement
procedure could only be initiated after a determination of non-compliance with Article 13 has been
made. Inits 11 August Answer to Question 21, the United States then dismisses the findingsin US—
FSC by smply stating that they do not address the peace clause and that the issue was not raised by
either party in that case®® Therefore, those rulings and recommendations “provide no guidance for
purposes of this dispute”.

25. The EC maintains that “Article 13 is more akin to a threshold permitting further action if the
threshold is not complied with.”** The EC affirms that Article 13 “is an integra part of the
Agreement on Agriculture’”* In that sense it would be comparable to Article 6 of the ATC,
Article 3.3 of the SPS Agreement, and Article 2.4 of the TBT Agreement, which were found not to be
affirmative defences by the Appellate Body.** According to the EC, those provisions, like Article 13
of the Agreement on Agriculture, “provide certain rights to WTO Members, but cannot be seen as
exceptions”.**

19Us 11 August Answer to Question 20, para. 47.
20 US11 August Answer to Question 21, para. 48.
21 Third Party Submission of the EC, para. 11.
%2 Third Party Submission of the EC, para. 12.
23 Third Party Submission of the EC, para. 12.
%4 Third Party Submission of the EC, para. 12.
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26. Brazil disagrees. The Appellate Body addressed the issue of burden of proof on numerous
occasions. In US— Shirts and Blouses, the Appellate Body made a genera finding stating that

... the burden of proof rests upon the party, whether complaining or defending, who asserts te
affirmative of a particular claim or defence. If that party adduces evidence sufficient to raise a
presumption that what is claimed is true, the burden then shifts to the other party, who will fail unless
it adduces sufficient evidence to rebut the presumption.

In the context of the GATT 1994 and the WTO Agreement, precisely how much and precisely what
kind of evidence will be required to establish such a presumption will necessarily vary from measure
to measure, provision to provision, and case to case®

27. When examining Article 6 of the ATC, Article 3.3 of the SPS Agreement, and Article 2.4 of
the TBT Agreement, the Appellate Body did not stray from this principle. In fact, it was the
cornerstone of all determinations concerning the above-cited provisions. Paragraph 275 of the
Appellate Body report in EC — Sardinesreads.

In EC — Hormones, we found that a "genera rule-exception” relationship between
Articles 3.1 and 3.3 of the SPS Agreement does not exist, with the consequence that
the complainant had to establish a case of inconsistency with both Articles 3.1 and
3.3." We reached this conclusion as a consequence of our finding there that
"Article 3.1 of the SPS Agreement simply excludes from its scope of application the
kinds of situations covered by Article 3.3 of that Agreement".”’ Similarly, the
circumstances envisaged in the second part of Article 2.4 are excluded from the scope
of application of the first part of Article 2.4. Accordingly, aswith Articles 3.1 and 3.3
of the SPS Agreement, there is no "genera rule-exception” relationship between the
first and the second parts of Article 2.4. Hence, in this casg, it is for Peru — asthe
complaining Member seeking a ruling on the inconsistency with Article 2.4 of the
TBT Agreement of the measure applied by the European Communities — to bear the
burden of proving its claim. (emphasis added) (footnotes omitted) *°

28. With regard to Article 6 of the ATC, the Appellate Body found that provision to be a
fundamental part of the rights and obligations of WTO Members concerning non-integrated textile
and clothing products covered by the ATC during the transition period. Consequently a party
claming aviolation of a provision of the WTO Agreement by another Member must assert and prove
its claim. Inthis case, India claimed a violation by the United States of Article 6 of the ATC. We
agree with the Panel that it, therefore, was up to India to put forward evidence and legal argument
sufficient to demonstrate that the transitional safeguard action by the United States was inconsistent
with tf;g obligations assumed by the United States under Articles 2 and 6 of the ATC. (emphasis
added)

29. Unlike the EC, Brazil believes that these Appellate Body findings underscore the striking
differences between Article 13 of the Agreement on Agriculture and the other provisions cited by the
EC and which the Appellate Body found not to be in the nature of an affirmative defence.

30. First, Brazil notes that in all Appellate Body findings, the complaining party clamed a
violation of the provision at issue. The complaining party tried to impute the burden of proof on the
respondent by alleging that those provisions aso contained language that provided an opportunity for
an affirmative defence under an “exception” to the genera rule.

25 Appellate Body Report, US— Shirts and Blouses, p. 14.
%5 Appellate Body Report, EC — Sardines, para. 275.
27 Appellate Body Report, US— Shirts and Blouses, p. 16.
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3L Article 13 of the Agreement on Agriculture is entirely different. The peace clause imposes no
obligations on WTO Members. Asthe EC rightfully stated in paragraph 6 of its Initial Submission of
10 June 2003:

a Member is not under an obligation to act consistently with Article 13 of the
Agreement on Agriculture — failing to respect Article 13 implies that a Member no
longer enjoys protection thereof. Consequently ... Article 13 of the Agreement on
Agriculture can only be seen as a defence against a claim brought under other aspects
of the WTO Agreements which regulate the provision of subsidies. It would seem
bizarre if before Brazil could bring a clam with respect to subsidies which it
considered did not respect the US's obligations, Brazil had first to establish that
potential defences did not apply. (itaicsin original) (underlining added) *°

32 Brazil entirely agrees with the characterization of Article 13 as a potentia defence against
claims brought before the WTO. In fact, as the Panel is well aware, in Brazil’s request for the
establishment of the Panel, Brazil does not clam that the United States violated Article 13. Such
violation is indeed impossible, since Article 13 of the Agreement on Agriculture imposes no
obligations whatsoever on WTO Members. Article 13 simply provides shelter to Members that
invoke its exemption from actions based on certain other provisions of the WTO Agreements. Again,
as the Appellate Body stressed every single time it addressed the issue, “the burden of proof rests
upon the %arty, whether complaining or defending, who asserts the affirmative of a particular claim or
defence.”

3. Second, Brazil’s interpretation is entirely compatible with the findings of the panel and the
Appellate Body in US — FSC. Brazil, unlike the United States, considers these finding to be very
relevant to this dispute. In US — FSC, the United States decided not to invoke Article 13 of the
Agreement on Agriculture as a possible defence against the challenges brought by the EC. The panel
and the Appellate Body did not need to address Article 13 simply because it was not used as a defence
by the respondent. This situation is not necessarily unusual. For example, a respondent that knows,
in advance, that it is not complying with the requirements of Article 13, may well choose to directly
rebut the prima facie case of the complainant by providing rebuttal arguments and evidence without
attempting to use the Article 13 shelter.

3. Indeed, interpreting Article 13 of the Agreement on Agriculture as a“threshold” * provision is
a odds with the Appellate Body’' s findingsin US— FSC, US- FSC (21.5), Mexico — HFCS (21.5) and
US- Byrd Amendment. In Mexico — HFCS (21.5), the Appellate Body held that

We believe that a panel comes under a duty to addressissuesin at least two instances.
First, as a matter of due process, and the proper exercise of the judicia function,
panels are required to address issues that are put before them by the parties to a
dispute. Second, panels have to address and dispose of certain issues of a
fundamental nature, even if the parties to the dispute remain silent on those issues In
this regard, we have previoudy observed that ‘[t]he vesting of jurisdiction in a panel
isafundamenta prerequisite for the lawful panel proceeding.’ For this reason, panels
cannot smply ignore issues which go to the root of their jurisdiction — that is, to their
authority to deal with and dispose of matters. Rather, panels must deal with such
issues — if necessary, on their own motion — in order to satisfy themselves that they
have authority to proceed. (emphasis added) (footnote omitted)**

28 |nitial Third Party Submission of the EC, para. 6.

29 Appellate Body Report, US— Shirts and Blouses, p. 14.

30 Third Party Submission of the EC, para. 11.

31 Appellate Body Report, Mexico — HFCS (21.5), WT/DS132/AB/RW, para. 36.
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35. The Appellate Body applied this reasoning to itself in US — Byrd Amendment. In that case,
the Appellate Body examined an issue related to the Panels jurisdiction, athough it was not addressed
before the Panel or, indeed mentioned in the notice of appeal.® If Article 13 of the Agreement on
Agriculture were a threshold provision affecting the jurisdiction of a panel or the Appellate Body,
both the panels and the Appellate Body in US— FSC and US— FSC (21.5) would have had to address
the issue of peace clause exemption of the claims brought by the EC. The fact that none of them did
is further evidence that Article 13 is not a “threshold” or jurisdictional provison. As Brazil
maintains, Article 13 of the Agreement on Agriculture is an affirmative defence.

36. Further, Brazil does not claim that Article 13 is an “exception”. Brazil does not claim that the
United States “violated” Article 13 and, therefore, Brazil does not bear the burden of proving any
such assertion. Actualy, Brazil simply does not believe that Article 13 is at all relevant to claims
raised under the SCM Agreement or GATT Article XVI until the respondent claims that it is exempt
by the provisions of the peace clause. The respondent claiming such exemption has the burden of
proving that it is entitled to it.>* If the respondent does not claim such protection, Article 13 is moot,
as demongtrated by the US— FSC case.

37. In paragraph 11 of its Ora Statement of 24 July, the EC points out that no “credible response”
was given to the argument it put forward suggesting that Brazil’s approach “has perverse effects’ *
The EC claimed that

if Article 13 s considered an affirmative defence, when a complainant brings a
dispute under Articles 5 and 6 of the SCM Agreement and, for instance, Article 6 of
the Agreement on Agriculture, the complainant would be required to prove a breach
of Article 6 while at the same time the defendant would also be required to prove that
it had not infringed Article 6 of the Agreement. The burden of proof cannot switch
between parties smply on the basis of whether the complainant cites the SCM
Agreement or not ...” (italics on the original) *

3. Brazil fails to see the conundrum that seems to puzzle the EC. If the complainant cites the
SCM Agreement or, better till, alleges aviolation of the SCM Agreement together with a violation of
Article 6 of the Agreement on Agriculture, the burden of proving both assertions rests on the
complainant irrespective of the fact that the respondent may invoke Article 13. If the complainant
fails to establish the violation of Article 6 of the Agreement on Agriculture, then the task of the
respondent to invoke the Article 13 shelter againgt a possible violation of the SCM Agreement is
made that much easier. In fact, the burden of proof concerning the violation of Article 6 of the
Agreement on Agriculture will smply start with the complainant. As the Appellate Body noted in
US- Shirts and Blouses, if the complainant “adduces evidence sufficient to raise a presumption that
what is claimed is true, the burden shifts to the other party, who will fail unless it adduces sufficient
evidence to rebut the presumption”. Therefore, the burden of proof may well switch between parties,
but not “on the basis of whether the complainant cites the SCM Agreement’, as the EC suggested in its
Oral Statement.

39. In sum, Brazil reemphasizes that the peace clause isin the nature of an affirmative defence.

32 Appellate Body Report, US— Byrd Amendment, WT/DS217/AB/R and WT/DS234/AB/R, para. 206-
208.

33 Appellate Body Report, US— Shirts and Blouses, p. 14.

34 Oral Statement of the EC, para. 11

35 Oral Statement of the EC, para. 11.
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B. “SUCH MEASURES” AND ANNEX 2 OF THE AGREEMENT ON AGRICULTURE

(22)  Please explain the difference, if any, between the meaning of “ defined” and the meaning
of “fixed” in the phrase “a defined and fixed base period” in paragraph 6(a) of Annex 2 of the
Agreement on Agriculture.

Brazil’s Comment on US Answer:

40. The United States 11 August Answer to Question 22 renders the meaning of the word “fixed”
meaningless by isolating the phrase “relative position” fom the full dictionary definition.*® The
complete definition includes the phrase “definite, permanent, and lasting”.*” There is nothing
“permanent” about the US interpretation of the meaning of “fixed base period” for the PFC and direct
payment programmes. For further comments on the issue, Brazil refers the Panel to paragraphs 10-12
of its Rebuttal Submission.

(249) How often can a Member define and fix a base period in accordance with paragraph 6
of Annex 2 of the Agreement on Agriculture?

Brazil’s Comment on US Answer:

4. Brazil agrees with the United States' statement that there is “no requirement in paragraph 6
that a particular base period be used for a decoupled income support measure nor that the same base
period be used for purposes of every decoupled income support measure.”*® But this misses the point.
The legal and factua question is whether a measure for which a new base period is “fixed’ has the
same structure, design, and eligibility criteria as an older replaced measure which had a different base
period. The evidence demonstrates that PFC payments and direct payments have a similar structure,
design, and dligibility criteria®

(29) Please explain the meaning of the words " the fundamental requirement” as used in
paragraph 1 of Annex 2 of the Agreement on Agriculture.

Brazil’s Comment on US Answer:

42. The United States argues in response to this question that “compliance with the fundamental
requirement of the first sentence will be demonstrated by conforming to the basic criteria of the
second sentence plus the applicable policy-specific criteria of paragraphs 6-13.”*° Brazil disagrees
that compliance with the basic and policy-specific criteria is a sufficient condition for compliance
with the fundamental requirement. For example, the volume of direct payments that conform to the
criteriain paragraph 6 is not limited. However, the amount of support a Member provides may be so
large that the payments create significant production and trade-distorting effects. Therefore, even if
direct payments conform to the basic and policy-specific criteria in Annex 2, they may ill have
considerable production and trade-distorting effects. Brazil refers to its arguments in support of the
“stand-alone” nature of the fundamental requirement.**

36 Brazil 11 August Answer to Question 22, para. 20.

37 The New Shorter Oxford English Dictionary, 1993 edition, p. 962.

38 US 11 August Answer to Question 24.

39 See Rebuttal Submission of Brazil, para. 10.

40 Us 11 August Answer to Question 29, para. 59.

“1 First Submission of Brazil, para. 163-165; Brazil’s 11 August Answer to Questions 27-28, para. 32-
43.
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(32) If the first sentence of paragraph 1 of Annex 2 expresses a general principle which
informs the interpretation of the criteria in Annex 2, please explain how this affects the
assessment of the direct payments programme’s compliance with paragraph 6 of Annex 2.

Brazil’s Comment on US Answer:

43 Contrary to the US argument at paragraph 68 of its 11 August Answers, there is no conflict
between the Brazil’s position regarding the fruits, vegetables and wild rice prohibition and Annex 2,
paragraph 1 ‘fundamental requirement”. The undisputed facts show that this prohibition on the
production of certain crops channels production to other crops that are permitted to be produced to
receive the payment.”> This channeling of payments creates production and trade distorting effects
inconsistent with Annex 2, paragraph 1.

44, Further, the United States engages in a wishful interpretation when it states in paragraph 68 of
its 11 August Answer that “paragraph 6(b) should be read to prevent a Member from requiring a
recipient to produce certain crops’. This interpretation would render Annex 2, paragraph 6(e) a
nullity. Paragraph 6(e) provides that “no production shall be required in order to receive such
payments’. The US interpretation of paragraph 6(b) as not requiring the production of “certain crops’
isthe same as 6(€)’ s prohibition on not requiring production of “any crops’.

45, Paragraph 6(b) is distinct from paragraph 6(e) because it provides a clear test that the amount
of payment cannot be related to the type of production. There is no factual dispute among the parties
that the amount of PFC and direct payments falls when base acres are used to produce fruits,

vegetables, tree nuts, and wild rice. There is no factual dispute that the 1996 FAIR Act and the 2002
FSRI Act require the prohibition or reduction in payments if these crops are produced on base
acreage. Given these two undisputed facts and the clear text of Annex 2, paragraph 6(b), the only
conclusion is that PFC and direct payments do not meet the policy specific criteria of Annex 2.

C. “DO NOT GRANT SUPPORT TO A SPECIFIC COMMODITY™

(33) Accordingtothe United States interpretation of theword “grant”, when can a Member
claim that a measure is not exempt from action under Article 13(b)? what if the measuresis
enacted annually? Can the Member obtain a remedy in respect of that measure under the
DSU?

Brazil Comment to US Answer :

46. Brazil’s addresses in detail the US “ statute of limitations’ argument at paragraphs 88-96 of its
Rebuttal Submission, as well as at paragraphs 40-47 of its Oral Statement.

(37) In the United States view, why did the drafters not use the exact term “product-
specific” in Article 13(b)(ii)?

Brazil Comment on US Answer :

47. The United States' 11 August Answer once again revealsthat it equates the term “support to a
specific commodity” with “product-specific’. Brazil notes again that neither the phrase “product-
specific’ nor “AMS’ is found in the text of Article 13(b). Given the use of such terms in the
Agreement on Agriculture, the Drafters must be presumed to have used the term “ support to a specific
commodity” for a reason. The US answer ignores the likely reason which is that “support to a
specific commodity” is qualified by the term “such measures’ which includes the universe of non-

42 See Rebuttal Submission of Brazil, para. 7.



WT/DS267/R/Add.2
Page |-147

green box support measures in the chapeau to Article 13(b). This universe of measures from which
such support may be found is not limited to smply “product-specific” measures.

(38) Given the fact that subsidies available for more than one product could have various
effects on production, how does the United States demar cate between product-specific support
and non-product specific support?

Brazil’s Comment on US Answer:

48. The United States demarcation line does not take into account the definition of “non-product
specific” in Article 1(a) which is “provided in favour of agricultural producersin general”. This“in
generd” language shows where the line between product-specific and non-product specific must be
drawn. Any support that is not provided to producers ‘in general” cannot, by definition, be non-
product specific support. It must instead fall into the category of “product-specific support”. The
United States fails to recognize that the term “in general” is directly related to and qualifies the phrase
“support . . . provided for an agricultura product in favour of the producers of the basic agricultural
product”.

49, The “demarcation” line drawn by the United States between “product-specific’ and “non-
product specific” support is necessary to justify the narrow US specificity test for Article 13(b)(ii).
The United States argues that support could only be “product-specific” if “production is necessary for
the support to be received.”* Yet, the Article 1(a) notion of “support” “provided for an agricultural
product in favour of the producers of the basic agricultural product” is very broad. It could include
any type of support, regardiess of whether production was required or not. For example, if the facts
demonstrate that $1 billion of support were received by the “producers of a basic agricultura product”
(such as in the case of CCP payments to upland cotton producers in MY 2002), the language of
Article 1(a) would support the finding that this support is “product-specific’. The only restraint on
such a conclusion is if it could be shown that al, or most of the producers of agricultural products
received the same type of support. However, none of the five domestic support payments at issue in
this dispute comes even close to such an “in genera” finding. The inclusion of such subsidies as
“support to a specific commaodity” is confirmed by the context of Article 13(b)(ii) which includes
Annex 3 of the Agreement on Agriculture as discussed in paragraphs 17-22 of Brazil’s Rebuttal
Submission.

50. Further, the United States never addresses the premise of the Pandl’s question, i.e, that
subsidies for more than one product could have various effects on production. This is exactly the
situation with PFC, market loss, direct payments, CCP payments, and crop insurance subsidies. The
evidence (which consists in large part of the statements of present or former USDA economists)
shows the production enhancing effects of each of these subsidies.

51 The US 11 August Answer highlights the narrowness of its Article 13(b)(ii) specificity test.
Trade and production-distorting amber box support from each of these five subsidies increases US
production and sustains high levels of US exports of upland cotton. Y et, under the US specificity test,
it could never be deemed “support to” upland cotton because no production of upland cotton is legally
required. The Panel should reject this approach and find that these programmes provide support to
upland cotton.

(39) If “such measures’ in Article 13(b)(ii) refersto all thosein the chapeau of Article 13(b),
why are they not included in the potential comparisons with 1992? In what circumstances can
measur es which grant non-product specific support lose exemption from action under Articles5
and 6 of the SCM Agreement and Article XVI of GATT 1994?

43 US 11 August Answer to Question 38, para. 81.
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Brazil Comment to US Answer:

52. The United States 11 August Answer does not address the second of the Panel’s questions
directly. But based on the argument in the “answer,” the direct answer to the question would have
been “there are no circumstances in which measures which grant non-product specific support lose
exemption fromaction under Articles 5 and 6 of the SCM Agreement and Article XVI of GATT 1994.”
The arguments presented by the United States in its answer confirms that its interpretation creates a
broad new category of “exempt” non-green box support — those presumptively trade and production-
distorting measures it labels “non-product specific’. The US constructs this new exempt category by
improperly interpreting the phrase “product-specific” to include only non-green box support legally
requiring the production of upland cotton. Thisincorrect definition isinconsistent with the fact that in
analogous gtuations involving caculation of AMS, paragraphs 12-13 of Annex 3 of the Agreement
on Agriculture require al types of non-green box support providing support to the producers of an
agricultural commodity be included in the amount tabulated. These points are further discussed in
paragraphs 13-67 of Brazil’s Rebuttal Submission.

B3. The US 11 August Answer to the first question in paragraph 84 indicates that it interprets the
phrase “such measures’ as only including “product-specific” support. Even apart from the incorrect
US definition, such an interpretation renders a nullity the reference to most of the “measures’ referred
to in the “ such measures’ phrase of Article 13(b)(ii). If the drafters had intended to limit the universe
of non-green box support in the manner suggested by the United States, they would have used the
phrase “ product-specific” instead of “such measures’. The better interpretation that does not render
the chapeau a nullity is that suggested by Brazil: any type of support listed in the chapeau which
provides “support to a specific commodity” must be included within the support to be counted for the
purpose of the required 13(b)(ii) comparison.

D. “IN EXCESS OF THAT DECIDED DURING THE 1992 MARKETING YEAR”
General Comment by Brazil on the US Answersto Questions 47-69

4. Brazil notes that the United States has not fully answered many of the questions posed by the
Panel. The United States further announced in various questions that it would provide its views on
certain questions posed by the Panel in its rebuttal submission. In the answers provided, the
United States has continued to pursue its overly simplistic view of an aleged “decision” to provide a
rate of support of 72.9 cents per pound in MY 1992. Brazil has pointed out that this rate of support
does not accurately reflect the operation of the US support system to upland cotton and that it ignores
restrictions on the availability of support and costs associated with the participation in the support
programmes.* Professor Sumner has attempted to correct the overly simplistic US approach and has
presented data to that respect.*®

55. A fundamental flaw exposed by the US 11 August Answers is the inability of the US “72.9
methodology” to account for a number of different types of “support to upland cotton”. In its
11 August Answer to Question 67, the United States provides a calculation of upland cotton AMS that
lists as “product-specific’ support Step 2 payments (user marketing certificates), cottonseed
payments, storage payments, and interest subsidies, in addition to deficiency payments, and marketing
loan payments. Yet, the United States “72.9 methodology” does not — and cannot — account for
cottonseed payments, Step 2 payments, storage payments and interest rate subsidies. The
United States takes no account of these subsidies — no matter how large the expenditures may be —
because they do not fit within the US methodology. So they smply disappear.

4 Oral Statement of Brazil, para. 36; Brazil’s 11 August Answer to Question 66(c), para. 120-128.
45 See Exhibit Bra-105 (Statement of Professor Sumner at the First Meeting of the Panel).
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56. Any methodology that cannot account for all of the support “decided” and “granted” in MY
1992 and during the implementation period cannot be legitimate. A methodology that would sanction
the cover-up of hundreds of millions — if not billions — of dollars of expenditures cannot be justified
by the object and purpose of Agreement on Agriculture or by any reasonable reading of the text of
Article 13(b)(ii).

57. With these genera points in mind, Brazil comments on the answers provided by the
United States.

(43) What are the precise differences between deficiency payments and counter-cyclical
payments that lead you to classify the former as product-specific and the latter as non-product
specific? How do you classify market |oss assistance payments?

Brazil’s Comment on US Answer:

58. The US 11 August Answer at paragraph 87-90 revedls its erroneous interpretation of the
phrase “product-specific” in Article 1(a) of the Agreement on Agriculture. The United States ignores
the phrase “in general” and assumes that “non-product specific” support is a huge residual category of
support that includes everything except support which requires production of a specific product.
Further, the United States answer ignores the fact that al types of support in favour of domestic
producers of a basic commodity are included in the analogous AMS calculation of Annex 3 —
including “product-specific” support where the recipient is not required to produce a specific
commodity. Brazil outlines the erroneous US interpretation in paragraphs 13-23 of its Rebuttal
Submission.

59. The improper narrow US interpretation of “product-specific” is highlighted in its discussion
of counter-cyclical payments where the only relevant fact is that a producer receiving CCP payments
need not plant any crop at all. Brazil addresses in detail the evidence demonstrating that CCP
payments are “ support to” upland cotton in paragraphs 48-52 of its Rebuttal Submission.

60. With respect to market loss assistance payments, Brazil notes that it provides a detailed
anaysis of how such payments are “support to upland cotton” in paragraphs 29-35 of its Rebutta
Submission, as well as in paragraphs 50-54 of its Ora Statement. Contrary to the US statement in
paragraph 92 of its 11 August Answers, Brazil has aways asserted that market loss assistance
payments are “ support to a specific commodity”, i.e., to upland cotton.

(46) What is the relevance, if any, of the concept of “specificity” in Article 2 of the SCM
Agreement and reference to “a product” or “subsidized product” in certain provisions of the
SCM Agreement to the meaning of “support to a specific commodity” in Article 13(b)(ii)
Agreement on Agriculture?

Brazil’s comment to US Answer:

61. For the reasons set forth in Brazil’s 11 August Answer to this question, Brazil believes that
Article 2 of the SCM Agreement provides useful context in interpreting the concept of specificity in
Article 13(b)(ii). Brazil notes that the very narrow US notion of specificity (only support requiring
recipients to produce the commodity in question) for Article 13(b)(ii) is quite different than the very
broad concept of specificity applying to all commodities (including agricultural commodities) as set
out in the US SAA referred to in Brazil’s answer. The United States has not provided any reasons
why there should be such a radically different concept of specificity involving norrgreen box
domestic support measures under Article 13(b)(ii) and al types of products (including agricultural
goods) under the SCM Agreement. Brazil sees no basis for such a significant difference.
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(48)  Does Article 13(b)(ii) require a comparison of support granted with support decided?
How could such a comparison be made?

Brazil’s Comment on US Answer:

62. Brazil comments on the US 11 August Answer to Question 48 in the context of its Rebuttal
Submission at paragraphs 68-96.

(54) Please identify all United States legal and regulatory and administrative instruments
decided during the marketing year 1992, with the respective dates of decision, that decided
support for upland cotton.

Brazil’s Comment on US Answer':

63. As Brazil has noted in its general comment at paragraphs 54-57 above, the United States
focuses solely on the aleged target price decision of 72.9 cents per pound. This smplistic approach
does not accurately reflect the actual operation of the US support programmes to upland cotton. As
detailed by Professor Sumner in his Statement at the First Meeting, the United States took a number
of decisions concerning support for the 1992 marketing year.*®

64. Professor Sumner — who actualy participated in the decision making process concerning the
MY 1992 acreage reduction programme decision — explained during the First Meeting of the Panel
that the decision on the percentage of upland cotton base that farmers participating in the deficiency
payment programme had to leave idle was a conscious decision based on, inter alia, budgetary
considerations. Given expectations about production and prices in the upcoming marketing year, the
decision on the acreage reduction programme was also a decision on expected participation. The
United States could base expected participation on historical experience about participation in the
deficiency payment program. Professor Sumner indicated that USDA was able to fairly accurately
predict actua participation. The decision on the amount of mandatory acreage reduction is, thus, a
decision on the level of participation.

65. Professor Sumner’s testimony is supported by the Chief and Deputy Chief Economist of
USDA who have explained that the aim of the acreage reduction programme was “to balance supply
and demand”*’, i.e,, to influence prices and thereby US budgetary outlays. They furthermore report
that the United States implemented the acreage reduction programme with a view of reducing costly
government stocks, and that the United States — with further budget considerations in mind — reduced
target prices*®

66. Furthermore, the United States ignores various required additional administrative decisions
that were necessary to make its domestic support programmes operative. These decisions include
decisons on the deficiency payment rate, on weekly Step 2 payment rates and on a weekly-
determined adjusted world price setting the amounts of marketing loan benefits available for that
week. By taking all of these decisions, the United States directly influenced the expenditures related
to the MY 1992 crop.”® In addition, as the United States now reflects in its AMS data, the

48 Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting, para. 7-8).

47 Exhibit Bra-180 (“Will Policy Changes Usher in a New Era of Increased Agricultural Market
Variabili'?/?,” Keith J. Collins, Joseph W. Glauber, Choices, Second Quarter 1998, p. 27).

8 Exhibit Bra-180 (“Will Policy Changes Usher in a New Era of Increased Agricultural Market
Variability?,” Keith J. Collins, Joseph W. Glauber, Choices, Second Quarter 1998, p. 27).

“9 Brazil acknowledges that the United States could not possible determine its expenditures as they
would depend to a certain extent on market prices that were aso influenced by factors outside the control of the
US Government.
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United States considers storage payments and interest subsidies® as product-specific support to
upland cotton. Consequently, under the US approach, these product-specific domestic support
measures need to be taken into account for purposes of the Article 13(b)(ii) decison. Yet, the
United States fails to account for these programmes in its list of decisions taken concerning support to
upland cotton, just as it failed to account for various decisions relating to the deficiency payment,
marketing loan and Step 2 programmes.

67. Brazil aso notes that the United States failed to answer Question 54 that asked the
United States to identify “all” instruments that decided support for upland cotton. This would also
cover instruments other than product-specific instruments. However, the United States has only
followed its simplistic view of what kind of decision it took and has not provided information on other
decisions. This appears to be an attempt to avoid the conclusion under al other approaches: that the
United States provided support in MY 1999-2002 in excess of that decided during the 1992 marketing
year.

(55) Please provide a copy of the instrumentsin which therate of support for upland cotton
during the marketing year 1992 was decided, indicating the date of the decision.

Brazil’s Comment on US Answer:

68. As noted in Brazil’s Comment to the previous question, the United States failed to identify a
list of decisions taken with respect to support for upland cotton in MY 1992. As a conseguence, the
United States also failed to provide copies of those instruments.™

(57) If the United States decided on arate of support for MY 1992, does that not mean that it
decided on whatever budgetary outlay was required to meet that rate of support, even if the
exact amount was not known at that time?

Brazil’s Comment on US Answer:

69. At the outset, Brazil refers the Panel to the general comment made in respect of the set of
guestions referring to the term “decision” in Article 13(b)(ii) of the Agreement on Agriculture. Also
this answer suffers from the smplistic picture the United States draws of its MY 1992 support
programmes to upland cotton.

70. Brazil disagrees with the United States that it could not be said that the United States decided
on budgetary outlays. Indeed, for all of the US programmes, there was a decision to authorize
whatever budgetary outlays would be necessary to meet the rate of support.>® In addition, the
United States ignores that it has admitted that there were other programmes that meet its definition of
“product-specific” and that do not provide a rate of support: Step 2, cottonseed, storage payments and
interest subsidies. The United States accounted for those subsidies by providing budgetary outlaysin
its upland cotton AMS calculation, but it does not provide any information on the decision taken with
respect to those domestic support measures and the rate of support provided by them. In addition, the
United States took specific administrative decisions on the deficiency payment rate for MY 1992
(20.3 cents per pound), weekly Step 2 payment rates as well as weekly decision on the adjusted
world price and, thus, the rate of marketing loan benefits. By taking these decisions, the United States
decided on the payment rates that resulted from the “rate of support” and, therefore, on the amount of
budgetary outlays it would use from its unlimited spending authority.

%0 Brazil notes that the United States nowhere provides any information concerning the type and
conditions of paymentsthat are covered by these terms.

°1 See paras. 63-67 supra.

%2 First Submission of Brazil, para. 141.

53 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton,” USDA, January 2003, p. 5).
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71 Brazil further disagrees with the US assertion at paragraph 113 of its 11 August Answers that
the programs decided by the United States required an unlimited budgetary authority in both MY
1992 and in later marketing years™ Even at prices of zero cents per pound, the amount of US
expenditure for the deficiency payment and the marketing loan programme in MY 1992 was, in fact,
limited by decisions restricting the participation in the programs to farmers that historically had grown
upland cotton, who were eligible, and who decided to participate based on the digibility criteria. By
contrast, participation in the MY 2002 marketing loan programme, the crop insurance programme,
and the Step 2 programme, for instance, is no longer limited and now has an unlimited budgetary
authority coupled with mandatory payment provisions. In particular, the marketing loan programme
is now unlimited whereasin MY 1992, eligibility to marketing loan benefits was restricted to upland
cotton grown on acreage that was enrolled in the deficiency payment programme.

72. In sum, the United States not only “decided on whatever outlay was required to meet that rate
of support”, it aso took various administrative decisions that implemented the rate of support and
transposed it into specific payment rates that resulted in identifiable budgetary outlays. The
United States took those decisions with respect to all of the programmes including crop insurance and
Step 2, as well as with respect to storage payments and interest subsidies.®™ Thus, the collective effect
of these multiple decisions was to decide on the amount of expendituresfor MY 1992. The only way
to express this multitude of decisions and conduct the required comparison with MY 1999-2002 is to
use total monetary amounts of budgetary expenditures.

(60) Can you provide information on the support decided in 1992 and the years with which
you believe it should be compared, on a per support programme/ per unit of production basis/
per annum basis? If possible, please specify how, if at all, budget outlays may be transposed into
units of production, and which units of production are best to use.

Brazil’s Comment on US Answer:

73. Brazil notes that the United States has ot provided, as requested, any per support measure,
per unit figures of support that it decided in 1992 and support it granted in other years. Nor did the
United States provide any information whatsoever on how to account for Step 2 payments, cottonseed
payments, storage payments and interest subsidies because there is no way such measures could be
measured using the simplistic US rate of support only approach.

74. In addition, the United States does not respond to the Panel’ s request to transpose this rate of
support into budgetary outlays per pound of production. Brazil refers the Panel to paragraphs 84-85
of its Rebuttal Submission, where it provides a new chart reflecting new information provided by the
United States for various programmes.™

(61) DoestheUnited States consider that Article 13(b)(ii) per mitsa comparison on any other
than a per pound basis?

Brazil’s Comment on US Answer:

75. The United States admits that Article 13(b)(ii), and in particular the term “decided”, permit a
comparison different from comparing a rate of support, had the US domestic support measures been
structured (i.e. decided) differently than characterized by the United States®” This admission is
significant, because, in fact, the US measures were structured quite differently from what the

> US 11 August Answer to Question 57, para. 113.

5 US 11 August Answer to Question 67.

0 Us 11 August Answer to Question 67, para. 129-134.
57 US 11 August Answer to Question 61, para. 118.
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United States asserts. Professor Sumner*® established that the US support programmes in MY 1992
did not provide arate of support of 72.9 cents per pound to each pound of upland cotton produced in
the United States. Numerous restrictions on the availability of the support by the deficiency payment
programme and the marketing loan programme existed. In addition, participation in both programmes
was costly to farmers, as farmers were mandated to set aside a certain percentage of acreage every
year. USDA Chief Economist Keith J. Collins and USDA Deputy Chief Economist Joseph W.
Glauber explain that

[s|everal programme changes beginning with the 1985 Farm Act reduced the ability
of deficiency payments to stabilize incomes by fixing pogramme payment yields,
reducing the amount of acreage eligible for payments, and tightening payment limits.
In addition, many producers elected not to participate in farm programs, making a
large portion of production not covered by payments and a large portion of producers
ineligible for them by the early 1990s.>

76. This statement confirms the existence of severe restrictions on the availability of deficiency
payments and the cost of participating in the programmes. Were there no cost associated with the
programme, no rationa farmer would opt to not take the “free money”, i.e., nearly everybody would
participate. These conscious decisions by USDA and other US Government agencies must, therefore,
be reflected in the claimed rate of support provided by the various non-green box domestic support
measures during MY 1992.

7. Brazil agrees with the European Communities that such a mélange of domestic support
measures decided in MY 1992 must be accounted for “in monetary terms’*® While the European
Communities advocates using an AMS-like approach for the support decided in MY 1992,°* Brazil
considers that an expenditure approach more accurately reflects the text of Article 13(b)(ii), which
does not refer to AMS or “product-specific”. Brazil emphasizes that the domestic support measures
that need to be included in this approach are al those domestic support measures that provide support
to upland cotton.

78. Furthermore, the US “72.9 methodology” is inconsistent with the object and purpose of
Article 13(b)(ii) and of the Agreement on Agriculture to correct and prevent restrictions and
distortions in world agricultural markets.

79. Accepting the US interpretation that eligibility criteria and participation costs of a programme
are irrelevant would enable Members like the United States to avoid the disciplines of the SCM
Agreement on trade-distortive subsidies. For example, the United States in MY 1992 decided and
applied restrictive support programmes that required costly land set aside programs, low payment
yields, restricted payments to 85 per cent of eligible acres, tied benefits from the marketing loan
programme to participation in the costly deficiency payment programs, and applied payment
limitations, among others. The US interpretations would alow it in MY 2002 to lift al of these
restrictions and maintain the rate of support without affecting its entittement to peace clause
exemption. The approach taken to its extreme would alow a Member that decided a rate of support
of 72.9 cents per pound for 0.0001 per cent of its production in MY 1992, to provide arate of support
of 72.9 cents per pound to 100 per cent of its production in MY 2002 without affecting its entitlement
to peace clause exemption. Every legitimate comparison must take account of economic realities of
support regimes in MY 1992 and in later marketing years during the implementation period. And
these redlities show that the support increased massively.

%8 Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the Panel).
%9 Exhibit Bra-180 (“Will Policy Changes Usher in a New Era of Increased Agricultural Market
Variabiligy?,” Keith J. Coallins, Joseph W. Glauber, Choices, Second Quarter 1998, p. 28).
9 EC Answer to Third Party Question 22, para. 47 and 49.
®1 EC Answer to Third Party Question 22, para. 49.
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(66) Could you please comment on the relative merits of each of the following calculation
methods for purposes of the comparison of support to upland cotton with 1992, irrespective of
whether a particular measure should be included or excluded:

(@ Total budgetary outlays (Brazil’ s approach)

(b) Budgetary outlays per unit of upland cotton: Could you please calculate and
provide an estimate for the marketing years 1992 and 1999-2002, respectively,
and draw the Panel’s attention to any factors / qualifications that the Panel
would need to be awar e of.

Brazil’s Comment on US Answers:

80. Brazil comments jointly on both of the 11 August Answers provided by the United States. In
essence, the United States rejects any approach based on budgetary outlays as ex post or retrospective
and as does not reflecting its alleged single decision taken during MY 1992.% Based on the same
argument, the United States also declines the Panel’s request for information on how to calculate
budgetary outlays per unit of upland cotton.®® Therefore, Brazil refers the Panel to its own 11 August
Answer to Question 60 and 66(b) for the only evidence in that respect as well as to Brazil's
reservations concerning this approach.**

8L The United States maintains that because its support programmes depend on a price-gap, only
a rate of support approach can reflect the US decision.® It further maintains, that any budgetary
approach would automatically reflect also producers’ planting and participation decisions and market
prices, factors that the United States aleges, it could not have decided.®® However, Brazil has
demonstrated that the anticipated participation in the deficiency payment and marketing loan
programme was an important aspect of the decision on the acreage reduction programme. Professor
Sumner has indicated that, based on historical participation data and projections about other
programme parameters, the United States in MY 1992 had a very good idea of the participation rate
that would result from the setting of a 10-per cent acreage reduction rate under the deficiency
payment programme.

82. Further, Brazil has demonstrated above that the range of programme decisions the United
States has taken, including decisions on deficiency payment rates, adjusted world prices and Step 2
payment rates in connection with decisions on other programme parameters, impacted the amount of
budgetary outlays. Thus, while the United States certainly did not decide on market prices, it took a
number of decisions that trandated these market prices into actual expendituresfor MY 1992.

83. The European Communities and aher third parties to this dispute agree with Brazil that the
appropriate basis for a comparison of the support decided in MY 1992 with support granted in later
marketing years during the implementation period is a approach based “on monetary terms’.%” Given
the special situation of the EC with respect to the peace clause decision, it may be appropriate to use
an ex ante AMS-like approach to its decision during MY 1992 compared to the actual AMS for later
marketing years.®® But even that decision would be expressed in “monetary terms’.

%2 US 11 August Answer to Question 66, para. 119-120.

63 US 11 August Answer to Question 66, para. 120.

%4 See Brazil’s 11 August Answer to Question 60, para. 94-98 and Brazil’s Answer to Question 66(b),
para. 117-119.

%5 US 11 August Answer to Question 66, para. 119.

%6 Us 11 August Answer to Question 66, para. 119.

®7 EC Answer to Third Party Question 22, para. 47.

®8 EC Answer to Third Party Question 22, para. 47-49.
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4. Total expenditures for MY 1992 and total expenditures for marketing years during the
implementation period are the only legitimate bases for the comparison required by Article 13(b)(ii)
of the Agreement on Agriculture. All other calculation methods are either not supported by a Vienna
Convention analysis of Article 13(b)(ii) (US rate of support approach; US rate of support approach as
modified by Professor Sumner), or have maor shortcomings that should lead them to be used them
with extreme caution (budgetary outlays per unit). Brazil notes that its expenditure approach and the
analogous AMS calculation yield identical results, if one were to account for deficiency paymentsin
terms of expenditures rather than by using the formula approach offered by Annex 3, paragraph 10-11
of the Agreement on Agriculture.®®

(d) Per unit rate of support for upland cotton (Prof. Sumner’s approach at the first session of the
first substantive meeting).

Brazil’s Preliminary Comment on US Answer:

8b5. Brazil will further comment on any answer pursuant to the US promise to provide “a detailed
critique of Mr. Sumner’s analysis.”® As for the 11 August US comments, Brazil has earlier in its
22 August Comments to Questions 66(a) and (b) argued that Professor Sumner properly accounted for
al US decisons.”™ Concerning the inclusion of crop insurance subsidies, PFC and market loss
assistance payments, as well as direct and counter-cyclical payments, Brazil has demondtrated in its
Rebuttal Submission’® and in comments to Questions 38 and 43 that these domestic support measures
congtitute support to upland cotton as well as product-specific support. Thus, there is no basis to
exclude these payments from any US calculation of upland cotton AMS.

(67) ThePanel requeststhe partiesto calculate and submit estimates of the AM S for upland
cotton for marketing years 1992, 1999, 2000, 2001 and 2002. For this purpose the parties are
each requested to submit AM S calculations for upland cotton (using the budgetary-outlay/non-
pricegap methodology employed by the United Statesin respect of cotton in its DS Notifications
(e.g., GIAG/N/USA/43) and using the formats and supporting tables in document G/AG/2) on
the same basis as would be the case in calculating a product specific AMS for the purposes of
the calculation of the "Total Current AMS' in any year in accordance with the relevant
provisions, including as appropriate Article 1(a), (b) and (h), Article 6 and Annex 3 to the
Agreement.

Brazil’sComment on US Answers:

86. The United States calculation of upland cotton AMS is incomplete because it does not
account for the product-specific support provided to upland cotton from PFC and market loss
assistance payment, direct and counter-cyclical payments and crop insurance subsidies. Brazil has
discussed the nature of these programs as product-specific (and as constituting “support to upland
cotton”) and the incorrect US interpretation of “product-specific’ elsewhere.® Brazil further notes
that the United States has included in its calculation of upland cotton AMS storage payments and
interest subsidies — product-specific support measures that the United States has not mentioned so far
during this dispute.” Based on this and other new data supplied by the United States, Brazil provides
an update of its AMS calculation and of its analysis of total budgetary outlays.”

%9 Brazil’s 11 August Answer to Question 60, para. 97, and to Question 67, para. 130.

"0 US 11 August Answer to Question 66, para. 121.

"l See para. 81-85 supra.

2 Rebuttal Submission of Brazil, paras. 24-67.

"3 Rebuttal Submission of Brazil, para. 13-67.

"4 Brazil notes that it has asked the United States in consultations for information on any other domestic
support measures the provides support to upland cotton and that the United States did not mention these
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1. EXPORT CREDIT GUARANTEES

71 @ Isan export credit guarantee a financial contribution in the form of a " potential
direct transfer of funds or liabilities (e.g. loan guarantee)" within the meaning of
Article 1.1(a)(1)(i) of the SCM Agreement? Why or why not? Does it confer a benefit
within the meaning of Article 1.1(b)? Why or why not? If so, to whom?

(b) How, if at all, would these elements be relevant to the claims of Brazil, and the
United Statesresponse thereto?

87. In responding to this Question, the United States relies solely on Article 10.2 of the
Agreement on Agriculture and — alternatively — restricts the use of context from the SCM Agreement
to item (j) only.”® Brazil addresses the United States arguments regarding Article 10.2 of the
Agreement on Agriculture at paragraphs 99-100 of its Rebuttal Submission. In determining what
constitutes an export subsidy within the neaning of Article 10.1 of the Agreement on Agriculture,
Brazil considers that the Panel should refer to Articles 1(e) and 10.1 of the Agreement on Agriculture
itself, as well as to contextua guidance included in Articles 1 and 3 of the SCM Agreement, and in
item (j) of the Illustrative List of Export Subsidies annexed to the SCM Agreement. Thisis consistent
with the Appellate Body’ s decisionsin US— FSC'” and Canada— Dairy.”®

(73) The Panel could arguably take the view that Articles 1 and 3 of the SCM Agreement
were relevant in assessing the WTO-consistency of United States export credit guarantees. The
United States has yet to submit any evidence or argumentation on thispoint, either as potential
context for interpretation of the terms in Article 10 d the Agreement on Agriculture or in
relation to Brazil’s claims under the SCM Agreement. The Panel would therefore appreciate
United Statesviewsin respect of thissituation, and invites the United Statesto submit relevant
argumentation and evidence.

Brazil’s Comment on US Answer:

88. The United States argues that it does not need to address Articles 1 and 3 of the SCM

Agreement because it “does not believe that Brazil has submitted evidence and argumentation that
would establish a prima facie case in favour of Brazil’s claims . . .”"® Since the United States has
surpassed its quantitative export quantity reduction commitment levels, Article 10.3 of the Agreement
on Agriculture allocates the burden to the United States to prove that its excess exports did not benefit
from export subsidies, including export credit guarantees® Therefore, it is not Brazil, but the
United States, that is faced with satisfying the elements of a primafacie case in favour of its defence.

(74) If the Panel decides to refer to provisions of the SCM Agreement for contextual
guidance in the interpretation of the terms in Article 10 of the Agreement on Agriculture,
should the Panel refer toitem (j) or Articles 1 and 3 of the SCM Agreement or both?

programs during consultations. See Exhibit Bra-101 (Brazil’s Questions for the Purposes of the Consultations,
22 November 2002, Questions 15.1-15.6).

'S Rebuttal Submission of Brazil, paras. 73-74.

5 US 11 August Answer to Question 71, para. 137-139.

" Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 136-140.

'8 Appellate Body Report, Canada — Dairy, WT/DS103/AB/R and WT/DS113/AB/R, para. 87-90.

"9 US 11 August Answer to Question 73, para. 140.

80 See First Submission of Brazil, paras. 263-268.
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Brazil’s Comment on US Answer:

89. In paragraph 141 of its 11 August Answer to Question 74 (and again in paragraphs 189 and
195 of its 11 August Answers to Questions 88(b) and (d), respectively), the United States asserts that
“Brazil has not contested that challenged US export credit guarantee programs are within the scope of
Article 10.2." The United States is incorrect. While it is possible that GSM 102, GSM 103 and
SCGP export credit guarantees might be included in any international agreement that Members might
some day reach in negotiations pursuant to Article 10.2 of the Agreement on Agriculture, no one
knows at this stage what the scope of that agreement, if any, will be. The agreement might only cover
export credits other than guarantees, like the OECD Arrangement on Guidelines for Officialy
Supported Export Credits, which does not cover export credit guarantees.

0. In any event, the relevant question is not whether export credit guarantees are “covered” by
Article 10.2, but whether they are “exempted” by Article 10.2 from the general export subsidy
disciplines of the Agreement on Agriculture. Brazil’s position is that Article 10.2 does not exempt
export credits like export credit guarantees from the general export subsidy disciplines of the
Agreement on Agriculture, including Article 10.1 thereof. |If those export credit guarantees constitute
export subsidies, then they are subject to those disciplines. (In paragraph 142 of its 11 August
Answer, the United States appears to concede this point, when it acknowledges that “[t]o determine
the applicability of Article 10.1 to a particular measure not described in Article 9.1 first requires a
determination whether a subsidy exists.”)

(75)  (identical to Third Party Question 32)

The Panel’ s attention has been drawn to Article 14(c) of the SCM Agreement (seethird
party submission of Canada) and to the panel report in DS 222 Canada- Export Credits and
Loan Guarantees. How and to what extent are Article 14(c) of the SCM Agreement, and the
cited panel report, relevant to the ssue of whether or not the United States export credit
guar antee programmes confer a " benefit" ? What would the appropriate market benchmark be
to use for any comparison? Please cite any other relevant material.

(Third Party Question 33)

What isthe relevant (if any) of Brazil’s statement that: “ ... export credit guaranteesfor
exports of agricultural products [sic] are not available on the marketplace by commercial
lenders.”

Brazil’s Comment on EC Answerson Third Party Question 32 (identical to Question 75) and 33
and on US Answer to Question 75:

9L The United States argues that item (j) alone is relevant context for a determination whether
CCC export credit guarantee programmes are export subsidies.®® The European Communities argues
that the fact that a particular financing instrument offered by a government (such as CCC guarantees)
is not available on the marketplace does not mean that such financing confers a benefit per se within
the meaning of Article 1.1(b) of the SCM Agreement® The European Communities maintain that in
circumstances in which a comparable type of financing is not available on the marketplace, an
“aternative’” benchmark such as item (j) has to be used for determining whether a benefit exists®®
While Brazil agrees with the European Communities that item (j) is an alternative test for the
existence of an export subsidy, Brazil strongly disagrees that Article 1.1 of the SCM Agreement is —
as the European Communities effectively and the United States explicitly argues — inapplicable in

81 Us 11 August Answer to Question 75, para. 143.
82 EC’s Answers to Third Party Questions, para. 68.
83 EC’s Answer to Third Party 35, para. 67.
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such situations. Article 1.1 defines the existence of a subsidy for the purposes of the SCM Agreement
and provides relevant context for the interpretation of the term “export subsidy” under the Agreement
on Agriculture. Article 1.1(b) requires a comparison between what the recipient of a financial
contribution received from the government and what the recipient could have received on the
marketplace® The Appellate Body clarified that the standard under Article 1.1(b) is not the cost
incurred by the government (as under item (j)).* The relevant standard is the “benefit to the
recipient” standard.

92. This definition of a subsidy cannot simply be read out of the SCM Agreement in a Situation
where there is no comparable commercia financing available. Nothing suggests that Article 1.1(b) is
inapplicable in such a situation. The United States and the European Communities would certainly
agree that a direct transfer of funds without consideration is not commercialy available. In these
circumstances, a benefit within the meaning of Article 1.1(b) of the SCM Agreement is conferred. A
similar situation exists with respect to CCC guarantees. A recipient of CCC guarantees cannot
receive asimilar financial contribution on commercial terms, as no such financing is available on the
marketplace® Thus, the CCC export credit guarantee programmes confer benefits. Brazil notes that
the United States agreed, in its third party submission in Canada — Aircraft 11, that where there is no
comparable financia praduct on the market, a programme confers benefits per se®’

(76) How does the United States respond to Brazil's statement that : "..export credit
guarantees for exports of agricultural exports [sic] are not available on the marketplace by
commercial lenders." ?

Brazil’s Comment on US Answer:

93. The United States asserts that export credit insurance may be a comparable commercial

product to CCC export credit guarantees®® As noted in paragraph 103-104 of Brazil’s Rebuttal

Submission, the United States acknowledges that there are distinctions between insurance coverage
and guarantees. Thus, the terms of insurance coverage by private, market-based financial institutions
cannot serve as a benchmark against which to determine whether the CCC guarantee programmes
confer “benefits,” within the meaning of Article 1.1(b) of the SCM Agreement. Asthe United States
has elsewhere noted, “[i]f the commercial market does not offer a particular borrower the exact terms
offered by a government, then the government & providing a benefit to the recipient whenever those
terms are more favourable than the terms that are available in the market.”® Moreover, the
United States has not provided actual terms for insurance coverage by private, market-based financia
ingtitutions.  Brazil understands that private, market-based insurance coverage for agricultura
products is not available for periods extending nearly as long as periods provided by CCC guarantees.

(77)  How does the United States interpretation of "long term operating costs and losses’ in
item (j) as claims paid give meaning to both " costs' and "losses'? Do claims paid represent
"losses' or "costs' or both? If claims paid is represented by "losses', what would go into the
"cogt" element of item (j)? Could the United States expand on why it disagrees with the items
which Brazil identifiesfor inclusion in the examination to be conducted under item (j)?

84 Appellate Body, Canada — Aircraft, WT/DS70/AB/R, para. 157.

8 Appellate Body, Canada — Aircraft, WT/DS70/AB/R, para. 160.

8 See also Rebuttal Submission of Brazil, paras. 103-105.

87 Panel Report, Canada — Aircraft II, WT/DS222/R, Annex G2 (para. 7). See also Answers to
Questions by Brazil, para. 151.

8 JS 11 August Answer to Question 76, para. 144.

8 Panel Report, Canada — Aircraft [I, WT/DS222/R, Annex C-2 (para. 7).
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Brazil’s Comment on US Answer:

A, In paragraph 145 of its response, the United States suggests that claims and defaults must
exceed “revenue from whatever source it may be derived” to meet the elements of item (j), despite the
fact that item (j) limits the revenue to be used to offset operating costs and losses to “premium rates’.
On the other hand, the United States maintains that it is only legitimate to account for clams and
defaults in the context of item (j), and not for other operating costs and losses such as interest on debt
to Treasury”, even though those sorts of other costs and losses are covered by the ordinary meaning
of the terms included in item (j).** Thisis incongruous, and not supported by the text of item (j).

95, Further, Brazil refers the Panel to its Rebuttal Submission and to its 22 August Comments to
the US Answers to Question 81 below for a more detailed discussion on the elements that are to be
included in an item (j) anaysis.

(78) Can the United States provide supporting documentation for data used relating to
"costsand losses' in paragraph 173? Could the United States confirm that the figures cited in
paragraph 173 of itsfirst written submission relate to the SCGP? Why did the United States cite
these figures after stating that it is not possible to make any assessment of the long-term
oper ating costs and losses of this programme?

Brazil’s Comment on US Answer:

%. The United States has failed to provide the supporting documentation requested by the Panel.
The data mentioned in paragraph 149 of the United States 11 August Answer could have been
provided for review and analysis by the Panel and Brazil. As a result, Brazil requests that the Panel
reject the United States' assertions in paragraph 173 of the US First Submission.

(80) (identical to Third Party Question 35)

Did the drafters of the Agreement on Agriculture include export credit guaranteesin
Article 9.1 of the Agreement on Agriculture? Why of why not?

Brazil’s Comment on EC Answer:

97. Brazil agrees with the European Communities that “Article 9.1 represents a list of export
subsidies ... that are subject to reduction commitments.” %> Export credit guarantees are not included,
as they do not congtitute per se export subsidies subject to reduction commitments. Only if export
credit guarantees confer a benefit within the meaning of Article 1.1(b) and/or Article X4(c) of the
SCM Agreement, or if they are provided at premium rates that are inadequate to cover the long-term
operating costs and losses of the export credit guarantee programme, do they congtitute export
subsidies to be assessed against the export subsidy reduction commitments of a Member. In these
circumstances, export credit guarantees must not be provided in a manner inconsistent with
Article 10.1 of the Agreement on Agriculture.

9. Because export credit guarantees are not — under a Vienna Convention interpretation of
Article 10.2 of the Agreement on Agriculture — excluded from the general export subsidy disciplines
in AoA Article 10.1, their provision counts towards the export subsidy reduction commitments of a
Member. Article 10.2 states that after agreement on disciplines governing the provision of export
credits is reached, these credits can only be provided in conformity therewith. Brazil does not want to
speculate on whether the internationally-agreed disciplines will subject export credit guarantees to

% First Submission of the United States, para. 178.
91 See Oral Statement of Brazil, para. 123.
92 EC’s Answers to Third Party Questions 35, para. 70.
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reduction commitments. In any event, under the current regime governing the provision of export
credit guarantees, they are subject to the anti-circumvention disciplines in Article 10.1 of the
Agreement on Agriculture and count towards a Member’s export subsidy reduction commitments, if
they congtitute export subsidies within the meaning of the Agreement on Agriculture (and, by context,
the SCM Agreement).

(81) How doesthe United Statesrespond to thefollowing in Brazil’soral statement
@ paragraph 122 (rescheduled guar antees)
Brazil’s Comment on US Answer:

0. Although “rescheduled amounts are counted as receivables, not losses,” that does not mean
that rescheduled amounts are actually collected, or even expected to be collected. CCC's 2002
financia statements demonstrate that many of CCC receivables are classified as “uncollectible’ —in
fact, $3.34 billion of total receivables of $6.93 billion are classified as “uncollectible.”®®> Moreover, as
noted in Brazil’s 11 August Comment on Question 77 (at paragraph 162), the US General Accounting
Office has stated that historically, the majority of GSM support that is rescheduled is “in arrears’
Based on this evidence, it is simply not accurate for the United States to argue, in paragraph 155 of its
11 August Answer, that “[t]he history of rescheduled Commodity Credit Corporation (CCC) export
credit guarantee claims over the long-term (the 10-year period 1993-2002) confirms’ that “the
United States does in fact collect on the rescheduling.”

100. Brazil dso notes that the United States has not provided any documentary evidence that
would support its assertion.

(c) paragraphs 125 ff. (guar anteed loan subsidy)

Brazil’s Comment on US Answer:

101.  In paragraphs 108-110 of its Rebuttal Submission, Brazil summarizes the several bases on
which the Panel can rest a finding that the GSM 102, GSM 103 and SCGP programmes constitute
export subsidies under item (j). The United States criticizes one of those bases — the FCRA cost
formula — as inappropriate because it alegedly relies on “estimated” rather than “actual” data about
the costs of the programmes®® This appears to be the United States' sole defence, which Brazil again
notes applies only to the FCRA cost formula and not the other evidence and bases summarized by
Brazil in paragraphs 108-110 of its Rebuttal Submission. In any event, Brazil rebuts the US
arguments concerning “estimated” versus “actua” data in paragraphs 111-119 of its Rebuttal
Submission, and asks the Panel to refer to Brazil’s arguments therein.

9 Exhibit Bra-158 (US Department of Agriculture, Office of Inspector General, Financial and IT
Operations, Audit Report, Commodity Credit Corporation’s Financial Satements for Fiscal Year 2002, Audit
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 14).

9 Exhibit Bra-152 (GAO, Statement of Allan |. Mendelowitz, Director, Trade, Energy and Finance
Issues, National Security and International Affairs Division, before the Task Force on Urgent Fiscal Issues of
the Committee on Budget of the US House of Representatives, Status Report on GAO’ s Reviews of the Targeted
Export Assistance Programme, the Export Enhancement Programem, and the GSM-102/103 Export Credit
Guarantee Programmes, GAO/T-NSIAD-90-53, 28 June 1990, p. 14). See also Exhibit Bra-181 (US General
Accounting Office, Report to the Ranking Minority Member, Committee on Agriculture, Nutrition, and
Forestry, US Senate, Former Soviet Union: Creditworthiness of Successor States and US Export Credit
Guarantees, GAO/GGD-95-60 (February 1995), p. 50-52 (demonstrating that most of the rescheduled Russian
and Former Soviet Union GSM claims have been in arrears)).

% seeUS11 August Answers to Questions, paras. 157-161, 162-163, 169-172, 173.
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102.  Brazil notes that the United States has offered no documentation and data to support the
figures included in paragraph 160 of its 11 August Answer. The Panel should not accept these
unsupported assertions by the United States.

103. At paragraphs 122-123 of its 11 August Answer to Question 81(c), the United States asserts
that “[a] cohort consists of all transactions associated with each type of guarantee issued during a
particular year”, and that “[n]ot until the cohort is closed can one make an assessment as to whether or
not that particular cohort represents a cost to the Federal Government”. Brazil notes that a“cohort” is
not necessarily composed of all guarantees issued in a particular year. As the US Office of
Management and Budget notes, cohorts may also be divided according to risk categories, with annual
reestimates calculated according to those risk category-based cohorts®® The United States in fact
acknowledges at paragraph 148 of its 11 August Answer to Question & that “[a]ll countries eligible
for any of the CCC export credit guarantee programmes are categorized according to risk”.

(d) paragraphs 127-129 (re-estimates, etc.)
Brazil’s Comment on US Answer:

104.  In paragraph 163 of its 11 August Answer, the United States asserts that the “net total for all
cohorts for guarantees issued since 1992 currently stands at a downward re-estimate of $1.9 billion”,
suggesting that by the time a cohort is closed and final data becomes available, the cohort becomes
profitable. Although the United States offers no citation, the $1.9 billion lifetime reestimate figure
appears to be taken from the Federal Credit Supplement attached to the 2004 US budget. As
discussed further in paragraphs 115-117 of Brazil’s Rebuttal Submission, however, the United States
fails to note that when these total lifetime reestimates for all cohorts of guarantees disbursed since
1992 are netted against the total original subsidy estimates adopted each budget year during the
period 1992-2002, the resulting loss is nearly $1.75 billion.

(b) paragraph 123 (interest on debt to Treasury)
Brazil’s Comment on US Answer :

105. The United States' 11 August Answer addresses interest rate reestimates under the FCRA cost
formula. Paragraph 123 of Brazil’s Statement at the First Panel Meeting, however, to which the
Panel’s question refers, does not address the treatment of interest paid by the CCC to the Treasury

Department under the FCRA cost formula. Rather, in paragraph 123 of its Oral Statement at the First
Meeting of the Panel, Brazil was responding to the US assertion that Brazl’ s constructed formula for
determining whether the CCC guarantee programmes  operating costs and losses outpaced premiums
collected should not have included interest paid by the CCC to the Treasury Department. In
paragraph 123 of its Ora Statement, Brazil argued that under the ordinary meaning of the term

“operating costs’, interest paid by the CCC to the Treasury Department should be included in an

assessment of the programmes under item (j). Brazil’s arguments have nothing to do with interest rate
reestimates under the FCRA cost formula. The United States' answer is, therefore, only relevant in so
far as the United States now seems to acknowledge that, for the purposes of Brazil’s revised

congtructed formula, interest payments to Treasury are properly included. *’

% Exhibit Bra-116 (OMB Circular A-11, p. 185-16 — 185-17).
97 US 11 August Answer to Question 81(b), para. 167.
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(e) ExhibitsBRA-125-127
Brazil’s Comment on US Answer :

106. The United States 11 August Answer is incorrect. Reestimates are recorded in the
“programme account” segment of the CCC guarantee programme budget, in line item 00.07 (interest
on reestimates is recorded in line 00.08).*® Furthermore, Brazil has consistently aso included the
financing account in its exhibits, including — contrary to the US dlegation® — in Exhibit Bra-127.

)] the chart on page 53 of Brazil’s oral statement at the first session of the first
Pane meeting reating to "Guaranteed Loan Subsdy and Administrative
Expenses of US Export Credit Guarantee Programmes GSM -102 GSM 103 and
SCGP"?

Brazil’s Comment on US Answer:

107.  Brazil refers the Pandl to paragraphs 111-119 of Brazil’s Rebuttal Submission for discussion
of the US arguments concerning “estimated” versus “actual” data.

(9) In respect of (a)-(f) above, how and to what extent do the information and data
presented for the export guarantee programmes concerning " programme” and
"financing", "summary of loan levels', "subsidy budget authority", "outlay
levels', etc., in particular in Exhibits BRA-125-127, reflect "actual costs and
losses' of the GSM-102, GSM-102 and SCGP export credit guarantee
programmes(see e.g. Brazil’s closing oral statement at the first session of the
first substantive meeting, paragraph 24)?

Brazil’s Comment on US Answer:

108.  Brazil refers the Panel to paragraphs 111-119 of Brazil’s Rebuttal Submission for discussion
of the US arguments concerning “estimated” versus “actual” data.

(84) Is the Pand correct in understanding that, under the GSM-102 and GSM-103
programmes, the exporter pays a fee calculated on the dollar amount guaranteed, based on a
schedule of rates applicable to different credit periods? How and on what basisarethefeerates
fixed? Do thefeeratesever change? If so, how and for what reason? Would it be necessary to
amend the legidation and/or regulationsin order to adjust the fee rates?

Brazil’s Comment on US Answer:

109.  Asnoted in Brazil’s 11 August Comment on Question 84 (at paragraphs 192-194), GSM 102
and GSM 103 fees are charged according to a fee schedule that does not account for the country risk
involved or the credit rating of the borrower. The US Department of Agriculture’s Office of the
Inspector General noted in June 2001 that “the fees CCC charges for its GSM-102 and GSM-103
export credit guarantee programmes have not been changed in 7 years and may not be reflecting
current costs”." It repeated this statement in February 2002. %"

% See Exhibits Bra-88 to Bra-95 (US budgets for the years 1996-2003); Exhibits Bra-125 to Bra-127
(US budgets for the years 1994, 1995 and 2004). See also Exhibit Bra-184 (US budget for fiscal year 1993);
Exhibit Bra-183 (US budget for fiscal year 1992).

99 US 11 August Answer to Question 81(e), para. 168.

100 Exhibit Bra-153 (US Department of Agriculture Office of Inspector General Financial and IT
Operations Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2000,
Audit Report No. 06401-14-FM (June 2001), p. 31).
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110.  Moreover, the US General Accounting Office (“GAQ”) anadlyzed CCC's failure to charge
guarantee fees that take account of country risk or the creditworthiness of individual borrowers.
Brazil quotes at length from the GAO study, since it provides further corroborating evidence that
beneficiaries of CCC guarantees receive terms better than available on the market, and that CCC
guarantee fees do not cover the costs of the CCC guarantee programmes:

Although GSM-102 recipient countries vary significantly from one another in terms
of their risk of defaulting on GSM-102 loans, CCC does not adjust the fee that it
charges for credit guarantees to take account of country risk. CCC fees are based
upon the length of the credit period and the number of principal payments to be made.
For example, for a 3year GSM-102 loan with semiannual principa payments, CCC
charges a fee of 55.6 cents per $100, or 0.56 per cent of the covered amount. For 3
year loans with annual principal payments, the fee is 66.3 cents per $100.!! CCC fees
that included a risk-based component might not cover al of the country risk, but they
could help to offset the cost of loan defaullts.

USDA officids told us that including a fee for country risk could reduce the
competitiveness of GSM-102 exports. However, they said they did not have recent or
current data to support their claim.

The US Export-Import Bank, which provides credit guarantees to promote a variety
of US exports, uses risk-based fees to defray the cost of defaults on its portfolio.

Under its system, each borrower/guarantor is rated in one of eight country risk

categories. Exposure fees vary based on both the level of assessed risk and the length
of time provided for repayment. For example, in the case of repayment over 3 years,
a country rated in the lowest risk category is charged a fee of 75 cents per $100,

whereas a country in the highest risk category is charged a fee of $5.70 per $100 of
coverage. Thus, the bank’s fee structure includes a substantial added charge for high
country risk. According to the bank, its system is designed to remain as competitive
as possible with fees charged by official export credit agencies of other countries.

Under section 211(b)(1)(b) of the 1990 Farm Bill, CCC is currently restricted from
charging an origination fee for any GSM-102 credit guarantee in excess of an amount
equal to 1 per cent of the amount of credit extended under the transaction.'**? This
restriction was initially enacted in 1985 following proposed administration legidation
to charge a 5per cent user fee for exports backed with credit guarantees. Some
Members of Congress were concerned that such a fee would adversely affect the
competitiveness of GSM-102 exports. Under the 1-per cent restriction, CCC would
be considerably limited in the size of the fee that it could charge to take account of
country risk should it decide to do so. For example, as previoudy noted, CCC
charges 0.56 per cent for a loan payable in 3 years and with principal payments due
annually. The most it could increase the fee would be 0.44 per cent. In contrast, the
Export-lmport Bank currently charges fees as high as 5.7 per cent for 3-year loans.'®®

101 Exhibit Bra-154 (US Department of Agriculture Office of Inspector General Great Plains Region
Audit Report of the Commaodity Credit Corporation’s Financial Statements for Fiscal Year 2001, Audit Report
No. 06401-4-KC (February 2002), p. 49 (“[T]he fees CCC charged for its GSM -102 and GSM -103 export credit
guarantee programs have not been changed for many years and may not be reflecting current costs.”).

192 The United States confirmed in paragraphs 179-180 of its 11 August Answer that this remains the
case

103 Exhibit Bra-181 (US General Accounting Office, Report to the Ranking Minority Member,
Committee on Agriculture, Nutrition, and Forestry, US Senate, Former Soviet Union: Creditworthiness of
Successor States and US Export Credit Guarantees, GAO/GGD-95-60 (February 1995), p. 135-136). Although
government support from the Export-Import Bank does not constitute a market benchmark for the purposes of
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111.  Brazil notes that CCC fees for GSM 102 have not changed materidly since the GAO
published its report in 1995.* Moreover, the United States confirmed in its 11 August Answer to
Question 84 (at paragraph 180) that US law prohibits CCC from charging fees in excess of one
per cent of the guaranteed dollar value of the transaction.

(85) IsthePanel correct in understanding that, under the SCGP, the exporter pays afeefor
the guarantee calculated on the guar anteed portion of the value of the export sales? How and on
what basis are the fee rates fixed? Do the fee rates ever change? If so, how and for what
reason? Would it be necessary to amend the legidation and/or regulationsin order to adjust the
feerates? Pleaseexplain any "risk" assessment involved in the programme.

Brazil’s Comment on US Answer:

112,  Asnoted in Brazil’s 11 August Comment on Question 85 (at paragraph 195), SCGP fees do
not vary according to the country risk involved or the credit rating of the borrower. With or without
the “risk sharing” described in paragraph 183 of the United States' 11 August Answer, Brazil notes
the United States' acknowledgement that “ CCC does not determine the creditworthiness of importers
participating in the SCGP.”** This presents further corroborating evidence that beneficiaries of CCC
guarantees receive terms better than available on the market, and that CCC guarantee fees do not
cover the costs of the CCC guarantee programmes.

(86) Istherearisk categorization in relation to three export credit guarantee programmes
(GSM-102, GSM -103 and SCGP)? Does this have any impact on premiums payable and the
ability of the CCC to on-sell the guarantees?

Brazil’s Comment on US Answer:

113.  Brazil notes the United States' acknowledgement that “[a] country’srisk classification has no
impact on the premiums payable under the US export credit guarantee programmes’. CCC's failure
to account for country risk provides further corroborating evidence that beneficiaries of CCC
guarantees recelve terms better than available on the market, and that CCC guarantee fees do not
cover the costs of the CCC guarantee programmes.

(87) What proportion of CCC (export-related and total) long term operating costs and losses
arerepresented by GSM -102, GSM -103 and SCGP programmes?

Brazil’s Comment on US Answer:

114.  The United States asserts that funding for the CCC export guarantee programs is provided
from the US Treasury, and is not “financed out of” the CCC. This suggests that the CCC export
guarantee programs are not self-sustaining. This suggests in turn that the CCC export guarantee
programmes meet the e ements of item (j) and, thus, constitute export subsidies.

(88a) Is the Pand correct in understanding that the United States argument is that, at
present, by virtue of Article 10.2 of the Agreement on Agriculture, there are no disciplines on
agricultural export credit guarantees under the Agreement on Agriculture (or the SCM
Agreement)?

Article 1.1(b) of the SCM Agreement, Brazil offers this example to demonstrate that the CCC guarantee
programs do not even meet non-mar ket benchmarks.

104 Brazil’s 11 August Answer to Question 77 and 84, para. 167, 193-194.

105 ys 11 August Answer to Question 85, para. 138.
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Brazil’s Comment on US Answer:

115.  The United States incorrectly argues, in paragraph 187 of its 11 August Answer, that “[i]f
export credit guarantee programmes were aready subject to export subsidy disciplines, then
Article 10.2 would be unnecessary.” The negotiators may have considered it useful to negotiate
additional disciplines for export credit guarantees one day, but that does not mean that they intended
for export credits to be exempted from the general disciplines of the Agreement on Agriculture while
those negotiations were pending.

116. The United States adso argues in paragraph 187 that Brazil's use of the term *“specific”

disciplines somehow defegats Brazil's interpretation of Article 10.2. Brazil uses the term “ specific”

disciplines merely as away of distinguishing between one actual and one potential category of export
subsidy disciplines under the Agreement on Agriculture: (i) those “genera” disciplines that apply to
export credit guarantees today; and (ii) those “specific” disciplines that would additionally apply to
export credits upon the completion of the negotiations called for by Article 10.2.

(b) Does the United States agree with the following proposition: a WTO Member
may therefore extend agricultural export credit guarantees without charging a
premium, and for an indefinite period, in addition to any other terms and conditions it
may wish? How would this reconcile with the title of Article 10 of the Agreement on
Agriculture (" Prevention of Circumvention on Export Subsidy Commitments'), and
with other commitments contained in the Agreement on Agriculture? Please cite any
relevant material, including any past WTO dispute settlement cases. How would this
reconcile with the United States own statement, at paragraph 21 of its closing oral
statement that " of course, the United States may not provide subsidies without any
limit".

Brazil’s Comment on US Answer:

117.  Please see Brazil’s 22 August Comment on the United States' 11 August Answer to Question
74 for observations on the United States' assertion, in paragraph 189, that “Brazil has not contested
that US export credit guarantee programmes are encompassed by the terms of Article 10.2.”

118. The United States argues that an interpretation of Article 10.2 of the Agreement on
Agriculture that exempts export credits from the general export subsidy disciplines of that agreement
is consstent with the title of Article 10 — “Prevention of Circumvention of Export Subsidy
Commitments.”*®® The United States’ argument is absurd. Since negotiations on specific disciplines
pursuant to Article 10.2 have not been concluded, the United States interpretation of Article 10.2
would leave export credit support completely undisciplined, and open to the abuse outlined in the text
of the Panel’s question. In thisway, the United States' interpretation of Article 10.2 facilitates, rather
than prevents, circumvention of its export subsidy commitments.

119. The United States also argues that the portion of Article 10.2 calling for Members to work
toward the negotiation of specific disciplines on export credits also contributes to the prevention of
circumvention. As the ordinary meaning of the first portion of Article 10.2 demonstrates, however'®’,
Members are not even required to actually negotiate specific disciplines for export credits, let alone to
reach actual agreement on those specific disciplines. All Members have agreed to do is to work
toward the development of those specific disciplines, which does not in itself prevent circumvention.

(c) If, as the United States argues, there are no disciplines on export credit
guaranteesin the Agreement on Agriculture, how could export credit guarantees

106 ys 11 August Answer to Question 88(b), para. 190.
107 See Oral Statement of Brazil, para. 102.
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"conform fully to the provisions of Part V" of the Agreement on Agriculture
within the meaning of Article 13 (how can you assess " conformity” or non-
conformity when there are allegedly no disciplines against which such an
assessment could occur)?

Brazil’s Comment on US Answer:

120.  The United States argues that since export credit guarantees are not subject to export subsidy
disciplines in the Agreement on Agriculture, they “cannot be out of compliance with Part V” of the
that agreement. The pertinent question is whether export credit guarantees can, under the terms of
Article 13(c), “conform fully to the provisions of Part V" of the Agreement on Agriculture. In this
regard, the United States ignores the conclusions of the pandl in Canada — Aircraft (21.5)."® As
noted in Brazil’s 11 August Comment on Question 88(c) (paragraphs 200-202), if the United States is
correct that CCC export credit guarantees are not subject to the disciplinesin Part V of the Agreement
on Agriculture, then CCC guarantees cannot logically “conform fully to the provisions of Part V” and
trigger the exemption from action provided for in Article 13(c).

121.  Alternatively, the United States suggests that Article 13(c) does not apply to export credit
guarantees because “export credit guarantees are not export subsidies within the meaning of either
Article 9.1 or 10.1” of the Agreement on Agriculture. This assertion is not supported by the
United States with any reference to the tools of interpretation included in the Vienna Convention, and
is fundamentally incorrect. Brazil has demonstrated that the GSM 102, GSM 103 and SCGP export
credit guarantee programs administered by the CCC congtitute export subsidies within the meaning of
Articles 10.1, 1(e) and 8 of the Agriculture Agreement, Article 3.1(a) of the SCM Agreement, and
item (j) of the Illustrative List of Export Subsidies attached as Annex | to the SCM Agreement.**

(d) Is the United States advocating the view that its own export credit guarantee
programmes, which pre-dated the Uruguay Round, are effectively
"grandfathered" so asto benefit from some sort of exemption from the export
subsidy disciplines of the Agreement on Agriculture? How, if at all, isit relevant
that the SCGP did not, according to the United States, become relevant for
upland cotton until the late 1990's (i.e. after the entry into force of the WTO
Agreement)?

Brazil’s Comment on US Answer:

122.  Please e Brazil's comment on the United States 11 August Answer to Question 74 for
observations on the US assertion in paragraph 189 that “Brazil has not contested that SCGP provides
export credit guarantees within the meaning of Article 10.2.”

V. STEP 2 PAYM ENTS

(92) Does the United States confirm that Exhibit Bra.65 represents a sample contract for
exporters of eigible upland cotton to conclude with the CCC under the FSRI 2002, and that an
application form (Exhibit Bra-66) needs to be filled out with data on weekly exports and
submitted to the USDA FAS. I s Exhibit Bra-66- Form CCC 1045-2 also a valid example? If not,
please identify any differences or distinctions.

(96) Isadomestic salea“use” for the purposes of Step 2 payments? Is a sale for export, or
export, considered a “use’ ?

198 panel Report, Canada — Aircraft (21.5), WT/DS70/RW, para. 5.143-5.145.
199 First Submission of Brazil, para. 271-294; Oral Statement of Brazil, para 116-133; Brazil's
11 August Answersto Quetions, para. 139-168, 175-189 and 192-199.
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Brazil’s Commentsto the US Answers:

123.  Brazil notes that the Step 2 regulations make a clear distinction between “domestic users’ and
“exporters’ *°  “Domestic users’ may only receive payment upon “proof of purchase and
consumption of eligible cotton by the domestic user. . .”."'* The agreement for domestic users
provides that a domestic user is a person regularly engaged in manufacturing eligible upland cotton
into cotton products in the United States and that “in the event that the cotton is not used for that
purpose, the payment received shall be returned immediately and with interest” ™?  There is no
requirement that “exporters’ prove, prior to receiving payment, that exported US upland cotton be
“used” for anything upon export. Rather, the payment is a function of “proof of export of eligible
cotton by the exporter” ™* Thus, the structure of the Step 2 programme clearly differentiates between
“export” and “use”. Article 3.1(b) applies the phrase “contingent upon use.” Article 3.1(a) uses the
phrase “contingent . . . upon export performance’.

124.  Inreation to Exhibit US 21, Brazil agrees with the United States that the two different forms
that have to be annexed to the User/Exporter Agreement have different objectives depending on the
final degtination of upland cotton. That is, if the upland cotton is used domestically, then the CCC-
1045UP-1 form has to be completed and annexed to the User/Exporter Agreement. [f the cotton is
exported, then the CCC-1045UP-2 form has to be used. However, contrary to the US statement at
paragraph 201 of its 11 August Answer to Question 92, the latter makes no reference whatsoever to an
“Exporter User.” Indeed, the term “exporter user” is not contained either in the Step 2 regulations nor
in the form that has to be annexed to the User/Exporter Agreement if the upland cotton will be
exported. Thisis consistent with the fact that an exporter is not a“user” under the Step 2 programme
and the act of exporting is unlikely afinal “use” of upland cotton. In sum, Step 2 export payments are
not made contingent upon “use,” but contingent upon “export”.

(93) Please elaborate why the United States deemsthat Step 2 payments upon submission of
proof of export are not subsidies contingent upon export. Isit the US contention that, in order
to be contingent on export, exportation must be the exclusive condition for receipt of the
payment?

(999 How does the United States respond to Brazil’s arguments in paragraphs 71-75 of
Brazil’sOral Satement at thefirst session of thefirst panel meeting concerning the relevance of
the Appellate body Report in US FSC(21.5)

Brazil’s Comment on US Answers:

125.  The United States in its 11 August Answer to Question 93 states at paragraph 202 that “all
upland cotton produced in the United States is eligible for the benefit of the Step 2 cotton subsidy” ***
Furthermore, it submits that “when the entirety of production of a good in a country is eligible to
receive a subsidy, no contingency on export exists’.*°

126.  Brazil provides a detailed comment to these assertions in its Rebuttal Submission.**® In fact,
Step 2 payments are not made to every pound of upland cotton that is “used”. Rather, Step 2
payments are made on every pound of upland cotton that is exported by eligible exporters or that is

10 Exhibit Bra-37 (7 CFR 1427.104)

11 Exhibit Bra-37 (7 CFR 1427.108(d)).

12 Exhibit US-21 (Upland Cotton Domestic User / Exporter Agreement, Section, Section B1)
113 Exhibit Bra-37 (7 CFR 1427.108(d))

14 1s 11 August Answer to Question 93, para. 202.

15 1S 11 August Answer to Question 93, para. 202.

116 see Rebuttal Submission of Brazil, paras. 129-130.
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used by digible domestic users. No Step 2 payment is made for upland cotton exported or used by
ineligible persons, or for upland cotton that is neither used domestically nor exported, but that is for
instance stored, stolen or incidentally destroyed by for example fire.

127.  Furthermore, the criterion whether Step 2 payments are available to all upland cotton
produced in the United States is entirely irrelevant for Brazil’s claims under Article 3 of the SCM
Agreement. That provision prohibits the payment of subsidies that are contingent upon export or
contingent upon the use of domestic over imported goods. It follows that a subsidy is prohibited if its
payment is conditional on the existence of one of the two situations. export or use of local content.

(107) At paragraph 135 of itsfirst written submission, the United States states: “ The subsidy
isnot contingent upon export performance...” (emphasisadded). Again, in the cour se of the first
Pand mesting, the United States admitted that the Step 2 payments were “subsidies’. Does the
United States thus concede that Step2 payments congtitute a “ subsidy” within the meaning of
the WTO Agreement?

Brazil’s Comment on US Answer:

128.  The arguments provided by the United States are not responsive to the question posed by the
Panel. Brazil reiterates that Exhibit Bra-69 is not relevant for its de jure clams. Whenever a Step 2
payment for exported or domestically used upland cotton takes place, the payment is made
inconsistently with Articles 3.1(a) or 3.1(b) of the SCM Agreement and with Articles 3.3 and 8 of the
Agreement of Agriculture in the case of Step 2 export payments. Step 2 export payments are
contingent upon export performance and Step 2 domestic payments are contingent upon use of
domestic over imported upland cotton. Neither the respective share of Step 2 export and domestic
payments nor the share of eligible US upland cotton production materially affects this conclusion.

(111) Doesthe United States maintain its argument that actions based on Article 3.1(b) of the
SCM Agreement ar e conditionally « exempt from actions » dueto the operation of Article 13 of
the Agreement on Agriculture?

(112) In the event that the Pand finds that Article 6.3 of the Agreement on Agriculture does
not preclude an examination of Brazil’s claims under Article 3.1 of the SCM Agreement and
Articlell1:4 of GATT 1994, how doesthe United Statesrespond to the merits of Brazil’s claims
relating to Step 2 payments under those provisions?

(113) Is it necessary for measures directed at agricultural processors included in AMS to
discriminate on the basis of the origin of goods?

(115) What is the meaning and relevance (if any) to Brazil’s claims under Article 3 of the
SCM Agreement and Article I11:4 of GATT 1994 of the phrase "measures directed at
agricultural processors shall beincluded to the extent that such measur es benefit the producers
of thebasic agricultural products' in the Agreement on Agriculture?

(116) With respect to paragraph 32 of the oral statement of the EC, are subsidies contingent
on the use of domestic goods consistent with the Agreement on Agriculture? Does the phrase
“provide support in favour of domestic producers’ in Article 3.2 of the Agreement on
Agriculturerefer to, and/or permit such subsidies?

Brazil’s Comment to the US Answers:
129.  Brazil addresses the US 11 August Answers to the questions listed above in its Rebuttal

Submission at paragraphs 131-144. Brazil further refers the Pand to paragraphs 78-86 of its Ora
Statement and to its 11 August Answers to Questions 100102 and 115-116.
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ANNEX [-4

Please refer to Section V. of Annex D-4.
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A. REQUEST FOR PRELIMINARY RULINGS

122. DoesBrazil allege that cottonseed payments, interest subsidies and storage payments are
included in the subsidies that cause serious prejudice? Do they appear in the economic

calculations? BRA

Brazil’s Answer:

1 Cottonseed payments, interest subsidies and storage payments are included in the set of
subsidies that Brazil alleges cause serious prejudice to its interests within the meaning of Articles 5(c)
and 6.3 of the SCM Agreement and Article XVI of GATT 1994. The amounts of cottonseed
payments and interest subsidies/storage payments range from $50 million to $216 million per year."
To appreciate the size of these subsidies, the annual amount of each of them separately far exceeds the
total amount of Brazilian assistance to its upland cotton farmers of $10 nillion in MY 2001 by a
factor of 4 to 21.> Indeed, the annud, individual amount of US cottonseed payments, interest
subsidies and storage payments also by far exceeds the amounts of subsidies paid by most other
cotton-producing countries.

2. The United States has notified cottonseed payments as trade-distorting amber box subsidies to
the WTO.? Thus, these payments are presumed to be trade-distortive. Interest subsidies and storage
payments appear to be part of the operation of the marketing loan programme that has also been
notified to the WTO as a trade-distortive amber box subsidy, and is therefore presumed to be trade-
distortive. The United States has not notified them separately to the WTO.

3 The economic calculations provided by Brazil on the effect of US subsidies in filling the cost
revenue gap include cottonseed payments and interest subsidies/storage payments.®> They are aso
included as part of the overall level of US subsidization provided. However, they are not part of the
econometric model developed by Professor Daniel Sumner.°

123. Does Brazil’s request for the establishment of the Panel name the statute authorizing
cottonseed paymentsfor the 1999 crop? BRA

Brazil’s Answer:

4, To the extent that cottonseed payments for the MY 1999 crop were authorized by Section
204(e) of the Agricultural Risk Protection Act of 2000, Brazil's request for the establishment of the
Panel names the statute authorizing these payments.” This act authorized the payment of $100 million
in cottonseed payments. However, Brazil did not explicitly identify in its request for establishment
P.L. 106-113, which serves as the legal basis for a further $79 million in cottonseed payments for the
MY 1999 cottonseed payments.

! Brazil’s 9 September Further Submission, Table 1, p. 4.

2 Exhibit Bra-284 (“ Production and Trade Policies Affecting the Cotton Industry,” ICAC,
September 2003, p. 6).

3 Exhibit Bra-47 (G/AG/N/USA/43, p. 20).

4 Exhibit Bra-47 (G/AG/N/USA/43, p. 20).

® Brazil’'s 22 August Rebuttal Submission, para. 30 and 40.

® To the extent that interest subsidies and storage payments operate to compensate for any cost incurred
by US upland cotton producers from the participation in the marketing loan program (for instance, for the
storage cost resulting from storing physical upland cotton as collateral for the marketing loan), these subsidies
have been considered in Professor Sumner’s model. However, those costs do not occur, if a producer decides to
opt for aloan deficiency payment rather then taking out a marketing loan.

"WT/DS267/7, p. 2.
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5. Brazil emphasizes that it is not challenging the underlying statutes authorizing the payment of
cottonseed payments in MY 1999, 2000 and 2002, i.e., Brazil does not challenge those payments
per se. Brazil challenges as “measures’ the payments of those subsidies as causing adverse effects to
its interests.  The United States and Brazil have consulted about those payments® Brazil properly
included reference to al “payments’ for upland cotton in its request for the establishment of the
Pand.’ This is sufficient to properly identify cottonseed payments as measures for the purposes of
Brazil’ s request for the establishment of the Panel.

B. EXEMPTION FROM ACTIONS

6. According to its revised timetable, the Pand will issue its report to the parties after the
end of the 2003 calendar year. Doesthis have any impact on “exempt[ion] from actions” under
Article 13(b)(ii) and 13(c)(ii) of the Agreement on Agriculture? BRA, US

Brazil’s Answer:

6. No. Brazil’'s clams relate to prohibited and actionable subsidies provided during MY 1999-
2002 when the United States had no peace clause protection. Brazil’s threat of serious prejudice
clams relate to the present threat of serious prejudice caused by subsidies provided during MY 1999-
2002, as well as the threat caused by subsidies that are required to be provided through the end of
MY 2007 by the 2002 FSRI Act and the 2000 ARP Act. The fact that the Panel will issue its
determination regarding these subsidies after the termination of the “peace clause’” in 2004 has no
impact on the analysis of these claims.

C. IDENTIFICATION OF THE SUBSIDIZED PRODUCT
125.

(2 Brazil has submitted that "The record suggests that historic producers are current
producers.” It points to factors including the specialization of upland cotton producers, the
need to recoup expensive investments in cotton-specific equipment, and the geographic focus
and climatic requirements of upland cotton production in the " cotton belt". (Brazil's rebuttal
submission, footnote 98, on page 24)

@ Regarding the specialization of upland cotton producers and the geographic focus of
upland cotton production, how does Brazil take account of the fact that cotton is
produced in 17 of the 50 states of the United States and that average cotton area is
approximately 38% of a cotton farm's acres? (This information is taken from the US's
response to question 67his footnote 35). BRA

8 Exhibit Bra-101 (Questions for the Purposes of the Consultations, Questions 14.1 et seq., p. 13).

° The “measures’ identified include (1) “domestic support subsidies provided to the US upland cotton
industry during marketing years 1999-2001", (2) “domestic support subsidies that are mandated to be provided
to the US upland cotton industry during marketing years 2002-2007”, (3) “all subsidies benefiting upland cotton
that have trade distorting effects or effects on production by the US upland cotton industry”, (4) “domestic
support, and all other subsidies provided under regulations, administrative procedures . . . for the production, use
and/or export of US upland cotton and upland cotton products’. WT/DS267/7, pages 1, 2, 3.
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Brazil's Answer:

7. In contrast to the information cited in the Panel’s question, more relevant information
concerning specialization of cotton producers in cotton farms is set out in Exhibit Bra-16, which isa
2001 USDA report on the cost of production of cotton farms. That report contains the following
figure:'®

Figure 3 Specialization of cotton farms

Ninety percent of farms with 1,500 or more cotton acres specialized in cottc
while roughly 40 percent of farms with less than 200 cotton acres
specialized in either cotton or other crops.

M Cotton [ Cash grain ] Other crop

FPErCENt

100

80

G0

40

20

Less than 200 200453 500-99%  1,000-1,499 1,500 or more

Soume 1957 Agricultural Fesouree Management Study, cotton wersion

8. This evidence shows that farms with 500 or more acres of upland cotton are heavily
specialized in the production of cotton. While these farms represented 33 per cent of US farms
producing upland cotton, they produced 75 per cent of total US upland cotton in MY 1997.** Thus,
the great mgjority of US production of upland cotton takes place on farms that largely specialize in the
production of upland cotton.

9. Other data regarding specidization is found in a 1998 USDA report indicating that most
smaller farms — defined as farms with income below $250,000 and which account for 92 per cent of
al US farms— tend to produce only one or at most two crops” Thisisillustrated in the chart below:

10 Exhibit Bra-16 (“ Characteristics and Production Costs of US Cotton Farms”, USDA, October 2001,
p. 9).

p. 7).

M Exhibit Bra-16 (“ Characteristics and Production Costs of US Cotton Farms”. USDA, October 2001,

12 Exhibit Bra-285 (“Agriculture Fact Book 2001-2002", Chapter 3 - American Farms, p. 32).
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Flgure 3-9
Share of farm by number of commodities produced, 2000
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10. Approximately 55 per cent of upland cotton is produced on such smaller farms.® Thus, even
for those smaller farms producing upland cotton, the evidence suggests that over 50 per cent produce
mainly upland cotton and the rest produce at most one additional crop. This evidence is consistent
with Brazil’s argument concerning cotton specialization.

11 With respect to the Panel’ s question, the 38 per cent figure cited by the United States refers to
“planted cotton acreage” as a percentage of “total acreage operated”.** The United States provides no
information on what “total acreage operated’ means. Nor does the United States provide the Panel
with the amount of “planted cotton acreage” as a percentage of “total PFC/DP base acreage’. It may
be that the cotton acreage accounts for most of a farm’s “base acreage’. Thus, the “total acreage
operated” is not the appropriate basis to calculate a percentage of base acreage for farms producing
upland cotton. The best evidence of specidization is the actua payments made to upland cotton
producers discussed in Brazil’s Answer to Question 125 (5). The next best evidence is the USDA
data on specidization of cotton farms cited above.

12. Moreover, Brazil’s arguments are not dependent on proof that the majority of cotton farms
produce only upland cotton. The evidence suggests that larger farms tend to grow at least some other
crops and, therefore, may have more than one type of PFC/market loss assistance or direct and
counter-cyclical payment “base acreage’.’® As Christopher Ward testified, farmers rotate the
production of severa different crops, planting one crop on a certain portion of the farmland, and then

13 Exhibit Bra-16 (“ Characteristics and Production Costs of US Cotton Farms,” USDA, October 2001,
Table 7) tabulating farms with value of production less than $250,000.

14 Exhibit Bra-16 (“ Characteristics and Production Costs of US Cotton Farms,” USDA, October 2001,
Table 3).

15 Thisis also demonstrated by Exhibit Bra-286 (Direct and Counter-cyclical Program Contract, Form
CCC-509, USDA, Commodity Credit Corporation), which provides for the possibility to establish base acres for
different crops.
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moving the production of that same crop to another portion of the farmland.*® But the fact that crops
are rotated or that some farmers have multiple types of “base acres’ and produce more than one crop
on their farm does not mean that farmers do not continue to plant upland cotton and use cotton-
specific machinery and ginning facilities. Thisis confirmed by the fact that between MY 1999-2002,
there were no wide swings in planted upland cotton acreage."’

13. Findly, while the United States is correct in stating that upland cotton is produced in
17 states, 66 per cent of upland cotton is produced in only 5 states, and 90 per cent is produced in only
10 out of the 50 US gtates.®® In addition, even within each of these 10 states, upland cotton tends to be
grown in relatively distinct geographical regions. Thisis shown in the graph below:™
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(c) Regarding the high cost of upland cotton production, can Brazil show that farms who
planted upland cotton could only have covered their costs by receiving upland cotton,
rice or peanut paymentsin every year from 1999 through 2002? BRA

Brazil’s Answer:

14. Between MY 2000-2002, US upland cotton producers could not make a profit, unless they
grew upland cotton on upland cotton or rice (or peanut in MY 2002) base acreage. Brazil provides
data below for each of the four marketing years covering the period of investigation (MY 1999-2002).
This evidence is consistent with a conclusion that the great mgjority of upland cotton was produced on
upland cotton base acreage. In responding to this question from the Panel, Brazil took into account

16 Exhibit Bra-283 (Statement of Christopher Ward— 7 October 2003, para. 2)

7 See Brazil’s Answer to Question 125(6).

18 Exhibit Bra-107 (US and State Farm Income Data, Farm Cash Receipts, ERS, USDA, June 2003).

19 http://usda.mannlib.cornell.edu/reports/nassr/fiel d/planting/uph97.pdf , Usual Planting and
Harvesting Dates for US Field Crops, National Agricultural Statistics Service, USDA, December 1997, p. 7.
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Dr. Glauber’'s comment that Step 2 payments are not received by US upland cotton producers but
rather by exporters and domestic users.”® Brazil generally agrees with this statement. Therefore,
Brazil has excluded Step 2 payments from the pool of revenue received by US upland cotton
producers.” It presents data on the total amount of market revenue for upland cotton lint and seed,
marketing loan benefits, crop insurance payments, cottonseed payments, so-called “other payments’®
and PFC, market loss assistance, direct and counter-cyclical payments.

15. The following chart shows revenues of upland cotton producersin MY 1999:%

Market Revenue and Government Support in MY
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16. The chart shows that US upland cotton producers received total revenue of 91.54 cents per
pound of upland cotton produced. At the same time, the average cost of production was 82.03 cents
per pound in MY 1999%* and prices received by producers were 45 cents per pound.® It follows that
US producers could not produce upland cotton without the financial assistance of the US Government
in the form of large amounts of subsidies. US producers needed 4.46 cents per pound from the total
crc])r_nbi ned Lég)l and cotton PFC and market |oss assistance payment of 13.97 cents per pound to recover
their costs.

20 Exhibit US-24, p. 3 fifth and sixth paragraph.

2! This does not affect Brazil's view that Step 2 payments are properly included in the peace clause
analysis under Article 13(b)(ii) of the Agreement on Agriculture as “support to upland cotton”. While Step 2
payments may not directly benefit domestic producers of upland cotton, they do so indirectly. As they increase
demand for US upland cotton, they increase prices received by US producers and are, therefore, properly
described as “ support to upland cotton”.

22 |nterest subsidies and storage payments.

3 see Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton
Producers).

24 Exhibit Bra-205 (Costs and Revenues of US Upland Cotton Producers).

%5 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton,” USDA, January 2003, p. 5).

28 Thus, they could have produced upland cotton on wheat, corn, grain sorghum, cotton and rice base
acreage without suffering aloss.
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17. In MY 2000, the financia situation of US upland cotton producers worsened. While the price
they received for upland cotton lint increased to 49.8 cents per pound?’, their total revenue fell to
84.74 cents per pound?®, only sightly above their average cost of production of 82.69 cents per pound.
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18. Again, large amounts of US subsidies were instrumental in closing the gap between the US
cost of production and the market returns of producers. For MY 2000, the 13.86 cents per pound in
upland cotton PFC and market loss assistance payments as well as al other subsidies were needed to
close the gap between the cost of production and the market returns.”® Average US upland cotton
producers could also have covered their total costs had they planted upland cotton on rice base acres.
But they would have suffered a marginal loss on corn or other crop base acres.

19. Theresultsfor MY 2001 show asmilar result;

27 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton”, USDA, January 2003, p. 5).

2 gsee Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton
Producersg.

2 see Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton

Producers).
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Market Revenue and Government Support in MY 2001
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20.  US producers received a tota revenue of 79.41 cents per pound,® only 29.8 cents per pound
of which was market revenue for upland cotton lint. At the same time, they faced an average cost of
production of 76.44 cents per pound.®* Thus, the average US producer of upland cotton needed an
upland cotton or rice PFC and market loss assistance payment to break even, while upland cotton
production on corn or any other crop base acreage would have generated a loss.

21 For MY 2002, average US producers even suffered a loss from upland cotton production on
upland cotton base acres”, let alone corn or other crop base acres, except for rice and peanuts.** The
average US upland cotton producer received total revenues of 82.96 cents per pound®, while their
average total cost for MY 2002 was 83.59 cents per pound.*

30 See Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton
Producers).

31 Exhibit Bra-205 (Costs and Revenues of US Upland Cotton Producers).

32 Brazil notes that it is not in a position to quantify the effect of the yield update for purposes of the
counter-cyclical payments and, thus, likely underestimated the amount of those payments (See Brazil’s Answer
to Questions 125 (8)). With slightly higher counter-cyclical payments than assumed by Brazil, US producers of
upland cotton might have made a small profitin MY 2002.

33 Brazil notes that while evidently some former corn producers had shifted to upland cotton
production, the fact that they were allowed to update their base acres to upland cotton base acres meant that they
could now receive upland cotton payments (See Brazil’s Answer to Question 125 (7)).

34 see Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton
Producersg.

35 Exhibit Bra-205 (Costs and Revenues of US Upland Cotton Producers).
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Market Revenue and Government Support in MY 2002
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22, The overal conclusion of this analysisis that, on average over the period of investigation, US
upland cotton producers needed and received upland cotton or rice programme payments to cover (or
amost cover) their total cost of production. At the same time, as total revenue decreased relative to
the cost of production, US upland cotton acreage increased between MY 1999-2001.*° Because
upland cotton producers with non-upland cotton or rice base acreage would have lost money (even
with the subsidies), they would have been forced to switch out of upland cotton production. This
means that the only producers that could remain were those with upland cotton or rice base. Thefact
that upland cotton acreage increased through MY 2001 suggests that only a small portion of upland
cotton in the United States could have been grown on non-upland cotton base acres.

23. Similarly, in MY 2002, the option to update the base acreage (and yield for the CCP payment
programme) allowed those producers that produced on non-upland cotton base acres in MY 1998-
2001 to receive the considerably higher upland cotton payments under the 2002 FSRI Act. Because it
is not economically sustainable to grow upland cotton on non-upland cotton (-rice or -peanut) base,
the ability to update suggests that by MY 2002 nearly al US producers grew on upland cotton base.

24. Moreover, the data above indicates that even with subsidies, the average US producers did not
earn any or, a most, a small profit during MY 1999-2002. As Christopher Ward testified, there is a
strong need to generate profits to stay in the upland cotton business®” These profits pay for
investments in new machinery and technologies, & well as for losses incurred in years with low
prices. But even with large subsidies, US producers only met their costs. Without subsidies, they
were not even able to meet their variable cost in MY 2001.

25. In sum, during most of the period of investigation, US producers of upland cotton needed the
high upland cotton payments from the PFC, market loss assistance, direct and counter-cyclical
payment programmes to generate sustainable returns (MY 1999), simply break even (MY 2000-

36 Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4). See also Brazil’s Answer
to Question 125 (6).
37 Exhibit Bra-283 (Statement of Christopher Ward— 7 October 2003, para. 10).
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2001), or dmost meet their total costs (MY 2002). It is, therefore, reasonable to assume that the great
majority of US upland cotton was grown on upland cotton base acres.

(€©)) In calculating the amount of PFC, MLA, direct and counter-cyclical paymentsthat went
on upland cotton, Brazil made an adjustment for the ratio of current acreage to base acreage
(seeitsanswer to question 67, footnotes 2, 3, 4 and 5). Isthisan appropriate adjustment for the
particular factorsreferred to above? Why or why not? BRA, US

Brazil's Answer:

26. Brazil refers the Panel to its answers to Question 125 (8), Question 125(2)(a), and to Question
125(2)(c) for Brazil’s arguments why its methodology is reasonable to use in the absence of direct
evidence collected and controlled exclusively by the United States concerning the amount of those
payments to upland cotton producers® In the absence of such direct evidence, Brazil has set fortt?®
extensive circumstantial evidence that US producers of upland cotton received such payments.*

(4) Dr. Glauber has alleged that there are statistical problemsin comparing planted acres
to programme acres because of abandonment of crops and also because planted acres are only
survey estimates, not reported figures (See Exhibit US24, the first full paragraph in P2).
Would it be more appropriate to divide harvested acreage by base acreage? What margin of
error istherebetween the survey estimates and reported figures? BRA, US

Brazil’s Answer:

27. The appropriate figures to use for farmers’ decisions on upland cotton acreage are the official
USDA figures for acres planted to upland cotton. Dr. Glauber discussed certain programme and
statistical issues that may have applied in the early 1990s, but which — with the termination of the
deficiency payment programme from MY 1996 on — are no longer relevant.**

28. The planted acre figures used by Brazil are the only official USDA data for planted acres of
crops. These data are reported by the Farm Service Agency (FSA) in its Fact Sheet on Upland
Cotton.** Planted acres reflect the choice by farmers to commit land to upland cotton production by
cultivating, fertilizing, seeding and applying other inputs during the pre-planting and planting period.
In some parts of the United States, variable weather and other conditions mean that some land that has
been planted to upland cotton, or to some other crops, is not harvested. But, there is no question that
this land was committed at the time of planting to upland cotton production. Further, once the
planting takes place, that decision generaly precludes further upland cotton production (or other
crops) for that marketing year.

29. According to USDA’s National Agricultural Statistics Service (NASS), the procedure for
measuring and reporting planted acres for upland cotton and other crops starts with a June survey of
planted acres for each crop, which is well after planting commitments for upland cotton have been
made early in spring. The June planted acre figures are updated in NASS files each month as
additional dta becomes available. Revisions in the figures on planted acres are determined in
December and reported in the Crop Production report each year. These data include revisions based

38 See al'so Brazil’s 9 October Closing Statement, para. 2.

39 Inferences drawn from this evidence satisfy Brazil’s burden of proof in the absence of direct
evidence. See Panel Report, Argentina — Textiles and Apparel, WT/DS56/R, para. 6.39.

0 See Brazil’s 9 October Closing Statement, Annex | for a summary of the evidence and further
references.

“1 Brazil notes that Dr. Glauber's assertions were made in the context of the acreage reduction and set
aside requirements under the US deficiency payment programme.

42 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4).
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on FSA’s certified acreage information. As Exhibit Bra-288 makes clear, NASS reported the 2003
revisons using FSA information in the October Crop Production report, rather than waiting until
December.®

(5) Do the acreage reports under section 1105(c) of the FSRI Act of 2002 indicate or assist
in determining the number or proportion of acres of upland cotton planted on upland cotton
base acres? Was there an acreage reporting requirement for upland cotton during MY 1996
through 2002? BRA, US

Brazil's Answer:

30. The short answer to both of the Panel’s questionsis “yes’. Regrettably, the United States has
refused to provide Brazil or the Panel with the number or proportion of acres of upland cotton planted
on upland cotton base acres for MY 1999-2002, despite Brazil's repeated efforts to obtain this
information over the past year and despite the Panel’s Question 67bis, in which the United States
claimed incorrectly that it did not have access to this information. **

3L As implemented, Section 1105(c) of the 2002 FSRI Act requires any recipient of direct and
counter-cydica payments to submit, as a condition of digibility of receiving the payments, “annual
acreage reports with respect to all cropland on the farm”*> This means that the precise acreage for
each crop grown on the farm must be tabulated and identified in an annual report. Depending on the
state and the county, these acreage reports are generally due by the middie of each calendar year.*®

32 In addition to the annual acreage reports, the 2002 FSRI Act required all farms digible for
direct and counter-cyclical payments to file application forms establishing and proving their historic
production of the 10 programme crops.*’ The required information includes the types, amount, and
yields of al direct and counter-cyclical payment base acreages during the period 1998-2001 or
reference to the earlier PFC base acreage. All of these applications were due no later than 1 June each
year.*® USDA reported in July 2003 that 99.6 per cent of eligible farms had completed the required
applications and signed up for the direct and counter-cyclical programme.*® Farms submitting both
the annua programme acreage reports and the historic base-acreage application form were required to
provide a specific farm identification number. This farm “ID” would appear to permit USDA to
determine for each reporting farm the annual acreage mix of crops and the amount of direct and
counter-cyclical base acreage for each one of those crops.

33 With respect to the period 1996-2001, the regulations under the 1996 FAIR Act required any
recipient of PFC payments and marketing loans (or loan deficiency payment) to submit annual
acreage reports for each of the commodities planted for harvest on a fam enrolled in such a
programme.>® This reporting requirement was a mandatory condition to receive payment. It would

“3 Exhibit Bra-288 (“NASS To Update Acreage If Necessary,” National Agricultural Statistics Service,
USDA, 29 September 2003).

44 See US 27 August Comments on Brazil’s Rebuttal Submission and Answer to Question 67bis,
para. 21 (The United States admitted that it “tracked total expenditures,” but denied that it collected or could
derive the information requested by the Panel).

45 Exhibit Bra-29 (Section 1105 of the 2002 FSRI Act) and Exhibit Bra-289 (7 CFR 1412.606) and
Exhibit Bra-289 (7 CFR 718.102, 2003 edition).

48 Exhibit Bra-290 (“Farmers must file acreage to receive 2002 payments,” Kansan Online Ag Briefs,
second paragraph); Exhibit Bra-290 (AFBIS Inc. Crop Watch, June 2003).

47 Exhibit Bra-286 (Direct and Counter-cyclical Program Contract, Form CCC-509, USDA,
Commodity Credit Corporation)

48 Exhibit Bra-291 (“Direct and Counter-Cyclical Payment Program,” Farm Service Agency, USDA,
April 2003).

“9 Annex 2 to Exhibit Bra-105 (National Enrollment Report, USDA, 17 July 2003, last attachment).

%0 Exhibit Bra-292 (7 CFR 718.102, 2002 edition)
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appear that the United States has collected precise acreage and payment information on (1) farms with
PFC cotton base acreage, and (2) farms that produced upland cotton and received PFC and marketing
loan payments. Combined with the specific farm identification number, this information would
clearly permit the matching of information on a farm’s crop base acreage and current planting and,
thus, the collection of the amount and type of PFC (and market loss assistance) payments made to
producers of upland cotton between MY 1999-2001.

3A4. In sum, the United States has exclusive control of the information that would provide the
amount and type of PFC, market |oss assistance, direct and counter-cyclical payments made by the US
Government to US cotton producers during MY 1999-2002. The United States also has not provided
information regarding the amount of updated upland cotton direct and counter-cyclical payment base
acreage, the average yields applying to that (updated) base acreage, or the total amount of direct and
counter-cyclical payment funds paid to holders of upland base acreage for MY 2002. All of this
information is exclusively in the control of the United States and was first requested by Brazil over a
year ago.”® The Pandl first requested this information in August 2003.°* If the United States
continues to refuse to provide this information, then Brazil submits that the Panel must either (1) draw
adverse inferences that the information retained by the United States reflects greater payments than
those estimated by Brazil > or dternatively, (2) rely on Brazil’s estimate that the payments equal total
upland cotton base acreage payments times the ratio of upland cotton planted acreage to upland cotton
base acreage.

(6) Please prepare a chart showing upland cotton base acreage, planted acreage and
harvested acreage for MY 1996 through 2002. Doesthe planted acreage fluctuate within a broad
band? If not, does this indicate any stability in decisions to plant the same acres to upland
cotton? BRA, US

Brazil's Answer:

35. Brazil has prepared the requested chart showing the developments of upland cotton base
acreage, planted acreage and harvested acreage between MY 1996-2002.>* The chart below shows
that planted acreage does not fluctuate within a broad band. Instead, planted acreage fluctuates
between alow of 13.1 million acresin MY 1998 and a high of 15.5 million acresin MY 2001.*°

°1 Exhibit Bra-49 (Brazil’s Questions for the Purposes of Annex V Procedure, March 2003) and Exhibit

Bra-101 gBrazi I’s Questions for the Purposes of the Consultations, 22 November 2002)
% Question 67bis.

%3 The Appellate Body in Canada — Aircraft addressed the issue of drawing adverse inferences from a
party’ s refusal to provide information requested by apanel. It stated that “apanel has the legal authority and the
discretion to draw inferences from the facts before it.” Moreover, it stated that a panel should examine very
closely whether the full ensemble of the facts on the record reasonably permits the inference urged by one of the
parties to be drawn, because a party’ srefusal to collaborate has the potential to undermine the functioning of the
dispute settlement system. Furthermore, the Appellate Body noted that if it had been “deciding the issue that
confronted the Panel, we might well have concluded that the facts of record did warrant the inference that the
information Canada withheld . . . included information prejudicial to Canada's denial that the EDC had
conferred a benefit and granted a prohibited export subsidy.” (Appellate Body Report, Canada — Aircraft,
WT/DS70/AB/R, para. 205).

>4 Brazil again notes that it is not in a position to provide the updated MY 2002 base acreage, but uses
the upland cotton PFC base acreage for that year.

%5 Exhibit Bra-293 (Data for Acreage Chart).
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Upland Cotton Base, Planted and Harvested Acreage
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36. Indeed, aggregate producers decisions to plant upland cotton are fairly stable. Despite
drastic changes in upland cotton prices, the amount of planted acres only varies within a narrow
range, confirming that US producers are largely isolated from upland cotton market price incentives.
The data shown in this chart is also consistent with Brazil’s argument that most upland cotton was
planted on upland cotton base acreage. The amount of acreage planted to upland cotton aways
remains below the amount of upland cotton base acreage — a fact that supports Brazil’s assumption
that upland cotton producers receive payments related to upland cotton base™®

@) Brazil statesthat onethird of all US farmswith eligible acreage decided to update their
base acreage under the direct payments and counter-cyclical payments programmes using their
MY 1998-2001 acreage. What is the proportion of the current base acreage for upland cotton
resulting from such updating? Isthe observed updating of base acr eage consistent with Brazil's
argument that it is only profitable to grow upland cotton on base acreage (and peanut and rice
base acreage)? BRA

Brazil’s Answer:

37. Regarding the first question, Brazil does not know the proportion of current base acreage for
upland cotton resulting from the 2002 updating of the base acreage. This information is exclusively
collected and maintained by the United States. As indicated in answer to Question 125(5), USDA
required all eligible farms to file applications by 1 June 2002 establishing and updating their base
acreage. Brazil notes that the United States was quickly able to report that overall 99.6 per cent of
eligible farms enrolled in the programme. This suggests that the United States is in possession of
farm-specific information regarding the percentage of (1) the total amount of upland cotton direct and
counter-cyclical payment base acreage, and (2) the number of farms growing upland cotton that chose
to update their base acreage. Brazil reiterates its request to the United States for this information. >’

%6 Brazil has discussed the validity of this assumption in its answers to Questions 125 (3) and (8).
57 Exhibit Bra-49 (Brazil’s Questions for the Purposes of Annex V Procedure, March 2003) and Exhibit
Bra-101 (Brazil’s Questions for the Purposes of the Consultations, 22 November 2002)
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3. The answer to the second question is yes. As indicated in Brazil’s Answer to Question
125(2)(c), upland cotton producers would lose money in MY 2000-2001 (even with the subsidies) if
they grew upland cotton on anything other than upland cotton or rice base acreage. The record
indicates that PFC per acre payments were $30.84 for upland cotton and $23.48 per acre for corn in
MY 2001.*® There were no PFC or market loss payments for peanut base under the 1996 FAIR Act>®
Testimony from NCC representatives indicated that a number of producers in the south-eastern part of
the United States grew upland cotton on corn base acreage during MY 1999-2001.°° NCC
representatives argued that it would only be “fair” for producers with corn base acreage that had
switched into upland cotton production to be able to update their base acreage to receive upland
cotton direct and counter-cyclical payments.** NCC's efforts were successful, as reflected in the fact
that under the 2002 FSRI Act, maximum total direct and counter-cyclical per acre payments for
upland cotton base acreage is $109.50, while for corn it is $54.10 per acre. This large increase in per
acre payment for cotton relative to corn in the 2002 FSRI Act reflects the much higher cost of
producing upland cotton — and the expectation that historic cotton producers receiving such high
payments will continue to grow high-cost upland cotton.

39. Given the much higher per acre payments in MY 2002 for upland cotton base acreage, any
producer who could gain more upland cotton base acreage would certainly take advantage of the
chance to update. Thus, any increases in the updated upland cotton base in MY 2002 reflect the
economic incentive to obtain significantly greater additional revenue by switching to upland cotton
acreage than in staying with historical corn, whest, oats, barley sorghum and barley acreage. Finaly,
the higher per acre payments for upland cotton aso reflect the squeeze in profits for those cotton
producers that grew upland cotton in MY 1999-2001 on corn base acreage, as testified to by NCC
representatives, discussed above.

(8) How could one take account of upland cotton producerswho receive PFC, MLA, direct
and counter-cyclical paymentsfor other covered commodity base acreage? BRA, US

Brazil’s Answer:

40. The best information to use would be the actual data collected by the United States
concerning the amount of PFC, MLA, DP, and CCP payments to US upland cotton producers. In the
absence of this information, Brazil’s methodology assumes that US producers of upland cotton grew
upland cotton on upland cotton base acreage. This is a reasonable proxy, because there will be some
upland cotton that is grown on rice (and peanut) base receiving higher payments, and some upland
cotton that is grown on, e.g., corn base receiving somewhat lower payments. On average, Brazil’s
approach would roughly cancel out the over-counting of rice and peanut payments and the under-
counting of corn and any other lower-paying programme crop payments.

8 Brazil’'s 9 October Closing Statement, Annex 1, para 31, citing Brazil's 22 August Rebuttal
Submission, paras 32-34.

%9 Brazil’s 24 June First Submission, para. 45; Brazil’s 22 August Rebuttal Submission, para. 24

%0 See NCC testimony quoted in Brazil’s 24 June 2003 First Submission, para. 53 citing Exhibit Bra-41
(Congressional Hearing, “The Future of Federa Farm Commodity Programs (Cotton),” House of
Representatives, 15 February 2001, p.32).

61 «IW]hat has happened is, under Freedom to Farm . . . in the Southeast we moved from corn, like |
have done, to cotton. So the last few years we have increased our cotton acreage in Georgia, for instance, to
about a million and a half acres; we are getting [PFC] payments on about 900,000 acres. [W]e have a
tremendous production in the Southeast that is not getting a[Market Loss] payment or aregular [PFC] payment.
So we are recommending . . . to this committee that a farmer have a choice with remaining with his existing
acreage and yield, or he has an option to move to a modified acreage and yield on his farm or acreage on his
farm, and this would make this, we think, fair. . . And this happened . . . outside the Southeast, but it is been
more pronounced in the Southeast than any other section of the Country.” (emphasis added) Exhibit Bra-41
(“The Future of Federal Farm Commodity Programs (Cotton),” Hearing before the House of Representatives
Committee on Agriculture, 15 February 2001, p. 32). Brazil’s 24 June First Submission, para. 53.
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F. PROHIBITED SUBSIDIES

128. Could the US respond to Brazil's assertions relating to the meaning and effect of the
introductory phrase of Article 3 ( Except as provided in the Agreement on Agriculture...”)?
Would the meaning/effect change if Article 13 of the Agreement on Agriculture did not exist?

BRA, US

Brazil's Answer:

4. In commenting on the first question directed to the United States, Brazil notes that the
United States argues that the phrase “except as provided in the Agreement on Agriculture’” necessarily
means that negotiators intended to carve out both domestic bcal content and export subsidies for
agricultural products from the disciplines of Article 3 of SCM Agreement.®? But the United States
argument twists the meaning of the phrase “except as provided”. The word “except” does not imply
that there must be something in the Agreement on Agriculture that carves out the disciplines on loca
content subsidies in the SCM Agreement. The phrase only means that if the Agreement on
Agriculture clearly and unambiguoudly (i) exempts such agricultural subsidies from the SCM
Agreement, or (ii) changes the obligations contained in the SCM Agreement, then the provisions of
the Agreement on Agriculture that conflict with those of the SCM Agreement will prevail. The
Appellate Body's jurisprudence teaches that it is only where the text clearly and unambiguousy
provides for modified obligations does the “ except as provided” language become operational . *

42. In essence, what the United States seeks from the Panel is an interpretation that the
prohibition on locad content subsidies does not apply to agricultural goods. Yet, nothing in the
Agreement on Agriculture or the SCM Agreement provides the carve-out the United States now
seeks.

43, Brazil agrees that the Agreement on Agriculture constitutes lex specialisas opposed to the lex
generalis of the SCM Agreement. The Agreement on Agriculture applies to a subset of goods
covered by the SCM Agreement and, in case of conflicting provisions, the rights and obligations
contained therein should prevail over those of the SCM Agreement. Brazil agrees that the
introductory phrase of Article 3 of the SCM Agreement makes explicit the lex specialis nature of the
Agreement on Agriculture.

44, However, the US argument goes further than the principle of lex specialis derogat generalis
as it is normally applied. The United States wants the Panel to apply this principle in a way that

effectively derogates explicit and specific provisions of the SCM Agreement whenever the Agreement
on Agriculture is silent about such provisons. This is an absurd application of the lex specialis
principle. The lex specialis is to be read together with the lex generalis. In fact, every effort must be
made to read the two provisions in a harmonious manner. The derogation of the lex generalis is
caled for only in situations when an irreconcilable conflict between the two texts arises. It is a
fundamental tenet of law that absolute contradictions between laws cannot be presumed; they must be
established by a systematic analysis of the texts involved to identify any unequivocal incompatibility.
Such conflict or incompatibility does not exist with regard to Article 3.1(b) of the SCM Agreement.

The Agreement on Agriculture specifies no right or obligation that would, by necessity, derogate the
obligation contained in Article 3.1(b) of the SCM Agreement. The Appellate Body and panels have

%2 US 30 September Further Submission, para. 171.

%3 Appellate Body Report, EC — Hormones, WT/DS26/AB/R, para. 128; Appellate Body Report, EC —
Bananas WT/DS27/AB/R, paras. 157-158; Appellate Body Report, EC — Sardines, WT/DS231/AB/R,
paras. 201, 208.
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rightly cautioned against interpretations that would exempt disciplines from entire sections of WTO
agreements in the absence of a clear and unambiguous carve-out of rights and obligations.**

45, Furthermore, the United States interpretation, which would (permanently) carve out all
agricultural products from the prohibition of Article 3.1(b), is contrary to the object and purpose of
Article 3 of the SCM Agreement. Negotiators expressed their intent that local content subsidies are a
specia class of trade-distorting subsidies. Because of their particularly trade-distortive nature,
negotiators dispensed with the requirement of showing any adverse effects and made them prohibited
subsidies. Given the specia prohibited nature of such subsidies — coupled with the ability of
negotiators to carve such subsidies out explicitly from the operation of the SCM Agreement — it
would be expected that any exception from the disciplines would be clear and unambiguous.

46. The answer to the second question is “no”. As Brazil’s earlier submissions have articulated,
Article 13(b) is not the only basis for Brazil’s argument that the Agreement on Agriculture does not
carve out agricultural local content subsidies from the Article 3.1(b) prohibition of local content
subsidies® As Brazil has argued, there is no inherent conflict between requiring the notification and
scheduling of payments to processors of agricultural goods benefiting domestic producers under
Annex 3, paragraph 7 of the Agreement on Agriculture and the prohibition on payments to processors
of agriculturd goods that are contingent upon the use of domestic over imported goods.®®
Nevertheless, the absence of any reference to Article 3 of the SCM Agreement in Article 13(b) of the
Agreement on Agriculture (while a smilar reference exists for export subsidies) is consistent with
Brazil’ s other arguments that local content subsidies for agricultural goods are prohibited subsidies.

47. The US interpretation diminating any prohibitions on agricultural local content subsidies
creates a sharp digtinction in the way that the other group of normally prohibited subsidies — subsidies
contingent upon export — are treated under the Agreement on Agriculture. The Agreement on
Agriculture provides many instances in which export subsidies for an individual agricultural product
may be challenged as prohibited subsidies under the Agreement on Agriculture. These include
prohibitions on export subsidies for unscheduled products, prohibitions on subsidies given to products
where support is beyond the scheduled reduction commitments, and prohibitions on subsidies that
lead to circumvention of export subsidy reduction commitments. By contrast, under the US
interpretation of local content subsidies, there will never be an instance in which local content
subsidies for an individual agricultural product would ever be prohibited.

48, It would be expected that such radically different treatment of local content subsidies would
be spelled out clearly in the Agreement on Agriculture. Yet, the only link the United States can find
to justify its total excluson of local content prohibited subsidies is the provison in Annex 3,
paragraph 7 to include local content subsidies — along with the multitude of other types of domestic
subsidies that are not prohibited subsidies — in the support to be counted for tota AMS. All that
Annex 3, paragraph 7 stipulates is that AMS calculations shall include measures that “benefit the
producers of the basic agricultural products’. Such language contains nothing that conflicts with the
obligation established in Article 3.1(b) of the SCM Agreement. Brazil notes that measures that
“benefit the producers of the basic agricultura products’ may or may not be “ contingent upon the use
of domestic over imported good’. In both situations these subsidies must be included in AMS
calculations. However, when challenged under the DSU, those subsidies that require local content

%4 Appellate Body Report, EC — Hormones, WT/DS26/AB/R, para. 128; Appellate Body Report, EC —
Bananas, WT/DS27/AB/R, paras. 157-158; Appellate Body Report, EC — Sardines, WT/DS231/AB/R, paras.
201, 208; Panel Report, India — Quantitative Restrictions WT/DS90/R, para. 5.103.

®5 Brazil's 22 July Oral Statement, paras. 84-86; Brazil's 11 August Answers to Questions, paras. 215-
217; Brazil’s 22 August Rebuttal Submission, paras. 131-144.

® Brazil's 22 August Rebuttal Submission, paras. 137-140 (setting out exanples where no such
conflict would exist).
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will be found to violate Article 3.1(b) of the SCM Agreement, and the subsidizing Member will be
urged to withdraw such measures.

G. SPECIFICITY/CROP INSURANCE

129. In the event that the Panel does not consider that the alleged prohibited subsidies fall
within the provisions of Article 3 and are therefore, pursuant to Article 2.3, " deemed to be
specific', are there any other grounds on which Brazil would rely in order to support the view
that such measures are " specific" within the meaning of Article 2 of the SCM Agreement (see,

for example, fn 16 of Brazil'sfurther submission)? BRA

Brazil's Answer:

49, Brazil brought prohibited subsidy claims against the Step 2 export and domestic payments, as
well as against the CCC export credit guarantee programmes GSM 102, GSM 103 and SCGP.

Concerning the latter, only GSM 102 is relevant for Brazil's serious prejudice claims and, thus, the
questions of specificity within the meaning of Article 2 of the SCM Agreement only needs to be
addressed for that subsidy.

50. Step 2 export and domestic payments are de jure specific subsidies because they are only
available for exporters and domestic users of upland cotton.®” Exporters or domestic users of extra-
long staple cotton, any other crop or any other product are not eligible to receive Step 2 payments.
Consequently, the United States has notified Step 2 payments as cotton-specific non-green box
domestic support.®® Thus, Step 2 payments are specific within the meaning of Article 2.1 of the SCM
Agreement in much the same way as marketing loan payments or cottonseed payments.

Bl Brazil notes that the Panel’s question raises a hypothetical situation that is highly unlikely
given the clear export contingency of the GSM 102 export credit guarantee programme. Unlike the
crop insurance programme, GSM 102 export credit guarantees are available for exports of most US
agricultural commodities.®® However, GSM 102 support is provided only to enterprises exporting
agricultural products and, thus, for the reasons set forth in Brazil's answer to Question 131(a), these
subsidies are both de jureand de facto specific.

130. Does Brazil agree that the US insurance premium subsidy is available in respect of all
agricultural products? Please citerelevant portionsof therecord. BRA

Brazil's Answer:

52. Brazil does not agree that the US crop insurance premium subsidy is available in respect of al
agricultural products. At the outset, Brazil would like to clarify that the US crop insurance
programme encompasses two different types of subsidies. First, the US Federa Crop Insurance
Corporation pays farmers a portion of the premiums that they have to pay for obtaining crop
insurance.”t  Second, the Federal Crop Insurance Corporation covers losses under crop insurance

67 Exhibit Bra-29 (Section 1207(a) of the 2002 FSRI Act) and Exhibit Bra-28 (Section 136(a) of the
1996 FAIR Act).

%8 See e.g. Exhibit Bra-47 (G/AGIN/USA/43, p. 20). Brazil disagrees with the classification of Sep 2
export payments as “domestic support.” Brazil also considers Step 2 domestic payments to be prohibited local
content subsidies within the meaning of Article 3.1(b) of the SCM Agreement and Article 111:4 of GATT 1994,

%9 See Brazil’s Comment to Question 142.

0 See Brazil’s Answer to Question 131.

" Exhibit Bra-30 (Section 508(e) and Section 508(h)(5)(A) of the Federal Crop Insurance Act).
Exhibit Bra-59 (“Briefing Room: Farm and Commodity Policy: Crop Yield and Revenue Insurance”).
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policies that exceed the amount of premiums collected, thus providing free reinsurance for private
insurance companies offering crop insurance.”

53. Brazil has demonstrated that crop insurance policies that are eligible for subsidy payments —
both premium and reinsurance subsidies — are not available in respect of al agricultural products. The
United States claims that crop insurance subsidies are and will in the future be available to livestock
and dairy producers.”® This assertion isincorrect. First, it is entirely irrelevant if crop insurance will
be available to livestock and dairy producers in the future. The question that faces the Panel is
whether the US crop insurance subsidies in MY 1999-2002 are specific, not whether they may at
some point in the future become less specific. Brazil demonstrated that except for a very narrow pilot
programme that began in MY 2002, there were no livestock “crop” insurance policies during MY
1999-2002.

5. Second, Brazil has demonstrated that crop insurance is currently — in MY 2003 — only
available to livestock producersin a limited number of US states and counties.” The Adjusted Gross
Revenue policy cited by the United States™ covers only “incidental amounts of income from animals
and animal products and aguaculture reared in a controlled environment,” which must not exceed
“35 per cent of expected allowable income”.”® In addition, this policy is only available for producers
in a limited number of counties in 18 US states”” Even making the entirely unrealistic assumption
that all US livestock in those pilot counties would be digible for adjusted gross revenue coverage,
that production’® would only represent 7.58 per cent of the value of total US livestock production.”
In addition, Brazil has demonstrated that the total value of US livestock and dairy production
represents 52 per cent of the value of total US agriculture.® Thus, even taking into account the pilot
counties for the adjusted gross revenue coverage, at least 48 per cent of the value of US agriculture is
excluded from crop insurance subsidy benefits.

55. Third, the 2000 ARP Act itself explicitly limits its application to, inter alia, US crops, and
does not cover insurance for the production of dairy, beef, poultry, pork and other livestock.®

56. In sum, the US crop insurance subsidies are not available to all US agricultural production.

72 Exhibit Bra-30 (Section 508(k) of the Federal Crop Insurance Act). For the reinsurance agreement
standards see Exhibit Bra-39 (7 CFR 400.161 et seq.).

73 US 30 September Further Submission, para. 15.

"4 Brazil's 7 October Oral Statement, para. 7.

S Brazil notes that this policy is the only one that is cited by the United States in support of its
alegation that crop insurance would be available to all US agricultural products. Brazil is not aware of any
other policy that would enable and in particular enabled US dairy or livestock producers during MY 1999-2002
to benefit from crop insurance subsidies.

S Exhibit Bra-272 (“Fact Sheet: Adjusted Gross Revenue,” Risk Management Agency, USDA,
February 2003, p. 1).

" Exhibit Bra-272 (“Fact Sheet: Adjusted Gross Revenue,” Risk Management Agency, USDA,
February 2003, p. 1,3).

78 The record shows that most farms are small, and that many small farms specialize in beef production.
See Bra-285 (“ Agriculture Fact Book 2001-2002, Chapter 3 — American Farms, Figures 3.1 and 3.8). Therefore,
these farms could not be eligible under the pilot programme because more than 35 per cent of their revenue is
generated from the production of livestock. This suggests that even the figure of 7.58 per cent of total US
livestock production is asignificant overestimate.

9 Exhibit Bra-271 (Analysis of the Market Value of Livestock in Adjusted Gross Revenue Insurance
Pilot States and Counties).

8 Brazil's 22 August Rebuttal Submission, para. 59 and Exhibit Bra-177 (“ERS Briefing Room: Farm
Income and Costs: Farm Income Forecasts”).

81 Exhibit Bra-30 (Section 518 of the Federal Crop Insurance Act) contains a list of the “agricultural
commodities” covered by insurance policies that are subsidized under the Federal Crop Insurance Act.



WT/DS267/R/Add.2
Page [-192

131. How should the concept of specificity — and, in particular, the concept of specificity to
"an enterprise or industry or group of enterprises or industries’ -- in Article 2 o the SCM
Agreement apply to subsidies in respect of agricultural commodities? Please answer the
following questions, citing the principlesin Article 2 of the SCM Agreement. BRA, US

(@ isasubsidy in respect of all agricultural, but not other, products specific?

(b) is a subsidy in respect of all agricultural crops (i.e. but not to other agricultural
commodities, such aslivestock) specific?

(c) isasubsidy in respect of certain identified agricultural products specific?
(d) isasubsidy in respect of upland cotton, but not other products, specific?

(e is a subsidy in respect of a certain proportion of the value of total US
commodities (or total US agricultural commodities) specific?

® isasubsidy in respect of a certain proportion of tota US farmland specific?

Brazil’s Answer:

57. The short answer to Questions 131(a) — (f) is“yes.”

58. Brazil’s Further Submission sets forth a detailed analysis of the legal requirements for de
facto and de jure specificity (paras. 34-40), demondtrating the broad agreement between the officia
US interpretation of Article 2 of the SCM Agreement in the Statement of Administrative Action
(“SAA”) and the position of Brazil. Brazil aso provided a detailed application of those requirements
for each of the levant subsidies (paras. 41-70). Brazil offers the following additional comments
below:

59. With respect to Question 131(a), a US subsidy that is made available to all enterprises in the
industry producing agricultural commodities is specific. As Brazil and the United States agree, the
purpose of the specificity requirements is to “function as an initia screening mechanism to winnow
out only those foreign subsidies which truly are broadly available and widely used throughout an

economy”.® The United States SAA notes that “all governments, including the United States,
intervene in their economies to one extent or another, and to regard all such interventions as
countervailable would produce absurd results’. Among such “absurd results’ would be
countervailing “public highways and bridges, as well as a tax credit for expenditures on capita

investment even if available to all industries and sectors’ ** After providing these examples, the SAA
states that “the specificity test was not intended to function as a loophole through which narrowly
focused subsidies provided to or used by discrete segments of an economy could escape the purview
of the CVD law” **

60. The US subsidies at issue in this case — including crop insurance — are de jure limited under
Article 2.1(a) because they “explicitly limit access to a subsidy to certain enterprises’, i.e., those
producing, using, or exporting ether crops, certain crops, or one crop.®** The US subsidies are also
defacto specific under Article 2.1(c) because they are used by a limited number of enterprises in
relation to al enterprises and industries making up the US economy. Only the group of enterprises

82 Exhihit Bra-148 (“ Statement of Administrative Action,” p. 929).

83 Exhibit Bra-148 (“ Statement of Administrative Action,” p. 929-30).
84 Exhibit Bra-148 (“ Statement of Administrative Action,” p. 930).

8 Brazil’s 9 September Further Submission, paras. 34-70.
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producing agricultural cropsis entitled to receive or actualy use these subsidies. All other enterprises
and all other industries are excluded from the right to receive and, in fact, do not use such subsidies.

61. The broad diversification of the US economy is a relevant fact for the Panel to consider for
defacto specificity under Article 2.1(c) (“account shal be taken of the extent of diversification of
economic activities within the jurisdiction of the granting authority”.). The US SAA indicates that the
US Department of Commerce should take “account of the number of industries in the economy in
question” in “determining whether the number of industries using a subsidy is small or large’ *® The
US industry growing and producing agricultura products, or even the sub-industry of US producers
who grow crops, are in the words of the US SAA, “a discrete segment” of the US economy. The
value of al US agricultura production of al commodities is only 0.8 per cent of total US GDP?’
Article 2.1(c) requires a Panel to undertake a “case by case” approach to diversification, and Brazil
believes the approach presented here and endorsed by the US SAA is an appropriate application of the
provision. In the case of the United States, there is a multitude of US industries that do not use the US
subsidies at issue in this case. By contrast, in the case of Benin, the agricultural industry represents
38 per cent of its GDP2® For a country like Benin, subsidies to the entire agriculture sector would
most likely not be considered to be specific because they are widely available to alarge portion of the
producers within the economy. No such facts exist for the cotton subsidies at issue in this dispute.

62. Brazil sees no basisin the text of Article 2 of the SCM Agreement for a different specificity
test to be applied to subsidies for the purpose of Part V (countervailing measures) and Part 111

(actionable subsidies) of the SCM Agreement. Nor does Brazil see any basis to apply a different test
of specificity for agricultura and other types of goods and industries — no such distinction exists in
Article 2 of the SCM Agreement. For example, would a subsidy provided only to the US automotive
parts industry (which includes thousands of enterprises) be specific while a subsidy provided to
thousands of enterprises producing agricultural crops not be specific? There cannot be much doubt
that the US automotive parts industry is a discrete segment of the US economy, and a discrete
“industry”. Brazil (and the US SAA) is of the view that in both these instances, the subsidy would be
specific. All of the US subsidies challenged by Brazil are narrowly focused on, at most, a portion of
the industry producing agricultural products.

63. With respect to Question 131(b), a subsidy that is provided to enterprises producing all
agricultura crops is specific. Because the applicable industry is the one producing all agricultural
commodities, a subsidy to only enterprises producing crops but not to enterprises producing other
agricultural commaodities is specific. Brazil notes the entirely different approach the United States
now asserts in this case, regarding crop insurance, and the official interpretation offered in the SAA %
While the Panel, of course, is not bound by the unilateral interpretation of the United States in the
SAA, Brazil believes that the SAA, in this instance, correctly described the intent of the drafters
regarding specificity. The producers of US crops are discrete enterprises within a US industry. None
of these subsidies is provided to enterprises producing other types of agricultural products that make
up approximately 50 per cent of the value of the US agricultural commodities® In the case of crop
insurance, it is useful to recall that many of the small US farming enterprises — representing 92 per
cent of US farms— produce livestock, including beef.*

8 Exhibit Bra-148 (“ Statement of Administrative Action,” p. 931).

87 Exhibit Bra-269 (“ Gross Domestic Product by Industry for MY 1999-2001,” Robert J. McCahill and
Brian C. Moyer, November 2002, p. 36).

8 Exhibit Bra-294 (“ The World Fact Book — Benin,” CIA, p.6)

89 The “SAA thus contains the view of the Administration, submitted by the President to Congress and
receiving its imprimatur, concerning both interpretation and application and containing commitments, to be
followed by future Administration, on which domestic as well as international actors can rely.” Panel Report,
US— Section 301, WT/DS152/R, para. 7.111.

9 See Brazil’s Answer to Question 130.

1 Exhibit Bra-285 (Agriculture Fact Book 2001-2002, Chapter 3 — American Farms, Figures 3.1 and
3.8).
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64. In deciding the question, the Panel should also take into account the significant implications
of accepting the US arguments that any subsidy provided to al agricultural producers of al
agricultura commodities would be non-specific. This interpretation would create a new class of
trade-distorting agricultural subsidies that are non-actionable. The United States has aways notified
its crop insurance subsidies as amber box subsidies, i.e., presumptively trade distorting. And USDA
economists have found that even lower subsidies provided by the pre-2000 ARP Act increased US
upland cotton acreage by 1.2 per cent and US upland cotton exports by 2 per cent®* Professor
Sumner found that the higher subsidies provided by the 2002 ARP Act increased US upland ocotton
acreage by 3.3 per cent, US exports by 3.8 per cent, and decreased world A-Index prices by 1.3 per
cent on average for each year between MY 2000-2002. %

65. The US specificity interpretation would permit, for example, a Member to provide a revenue
guarantee to every enterprise producing any agricultural commodity to pay for the total cost of
production plus a reasonable profit margin of 10 per cent. The US interpretation would permit
Members to make direct payments to every farming enterprise that are tied to a constructed average
price index for al agricultural products (not individual prices such asthe CCP) and afarmer’s current
total production. A Member could aso provide free inputs for the production of all agricultural
commodities to every enterprise producing any agricultura product without that subsidy being
actionable under Articles 5 and 6 of the SCM Agreement. In short, if the criteria is, as the
United States argues, that the subsidy only need be provided to al farming enterprises, then any type
of trade distorting non-green box domestic subsidy meeting that universal application criteria would
escape discipline under the SCM Agreement.

66. The USinterpretation would create a gaping hole in the disciplines of the Agreement on
Agriculture and the SCM Agreement. Such an interpretation is clearly inconsistent with the object
and purpose of the Agreement on Agriculture, which is to “correct[] and prevent|[] restrictions and
distortions in world agricultura markets’. It is inconsistent with the SCM Agreement’s object and
purpose of disciplining trade-distorting actionable subsidies. And it is completely inconsistent with
the interpretation including in the United States' SAA.

67. With respect to Questions 131(c) and (d), for the reasons set forth above and in Brazil’s
earlier submissions, a subsidy that is mandated to be provided to only certain enterprises in respect of
a handful of identified agricultural products (such as the 10 “programme” crops of the direct and
counter-cyclical payment programme) but not provided to most other enterprises within the
agricultural industry producing crops or agricultural commodities, is specific under Article 2.1(a) of
the SCM Agreement. Similarly, there is de facto specificity because these same subsidies covered by
the Panel’ s questions (¢) and (d) are only used by certain enterprises of the overal industry producing
agricg!ltural commodities (which is the case for all the US subsidies except crop insurance and GSM
102).

68. Regarding Question 131(e), if a subsidy is paid only to enterprises that produce or
manufacture products representing a certain portion of the value of the products of a single industry
(such as the US industry producing agricultural commodities), then the subsidy would be specific.
Evaluating specificity based on the “value’ of products produced by a single industry is a useful tool
for measuring the extent to which the subsidy is provided to discrete enterprises within an industry, or
within an economy. When many enterprises in the most highly revenue generating segments of an
industry do not receive a subsidy — such as the absence of crop insurance for livestock including beef,
poultry and pork, among others — then the subsidy is specific because it is only used by a certain
number of enterprises within the industry.

92 Brazil's 22 August Rebuttal Submission, paras. 63-64.
93 Brazil’s 9 September Further Submission, Annex I, Table 1.5d.
94 Brazil’ s 9 September Further Submission, paras. 41-61.
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69. Finaly, with respect to Question 131(f), another tool for evaluating the specificity of a
subsidy is the amount of total US farmland that receives the subsidy. The use of “farmland” is a
rough proxy for the number of enterprises producing agricultural products within the meaning of
Article 2.1. For example, only 38 per cent of US farmland is used for the growing of crops (including
hay) that are eligible for the payment of crop insurance.®® By contrast, 62 per cent of US farmland is
used for the production of livestock that, with only a few exceptions, is not covered by US crop
insurance. When used in conjunction with the “value” data discussed in Question 131(e) above, this
acreage data confirms the fact that a number of enterprises within the industry producing agricultural
commaodities do not receive the crop insurance subsidy. Brazil notes that the United States has not
contested the use of similar acreage data to demonstrate the specificity of other US subsidies.*®

H. EXPORT CREDIT GUARANTEES

137. Please daborate the meaning of "net losses’ as is used in paragraph 70 of Brazil's 7
October oral statement. BRA

Brazil’s Answer:

0. The term “net losses” was, in the context of an oral statement, merely a shorthand reference to
the elements of item (j) — the provision of the CCC guarantee programmes at “premium rates which
are inadeguate to cover the long-term operating costs and losses of the programmes”.

71 To prove that the CCC guarantee programmes suffered “net losses’ (or in other words meet
the elements of item (j)), Brazil referred, in paragraph 70, to the comparison of cohort-specific
subsidy figures from the “guaranteed loan subsidy” line of the US budget with cohort-specific
reestimates from Table 8 of the Federal Credit Supplement®’, summed over the period 1992-2002 to
determine the performance of the CCC programmes over the long term.

72. Whether starting with the cohort-specific subsidy figure from the budget year column of the
US budget or with the cohort-specific subsidy figure from the prior year column of the US budget, the
result of this exercise is a positive subsidy number.”® The CCC arrives a the very same result in its
2002 financial statements. Specifically, the 2002 financial statements provide a cumulative subsidy
figure for all post-1991 CCC guarantees, taking account of all adjustments for defaults, fees and
reestimates undertaken for al cohortsin all years through 2002. This exercise results in a cumulative

9 Exhibit Bra-143 (Agricultural Statistics 2003, National Agricultural Statistics Service, USDA. Table
IX-6; See also Summary of Business Application, Risk Management Agency. USDA. Accessed 21/10/03,
http://www3.rma.usda.gov/apps/sob/ Based on the 1997 census (the most recent year), the total land in farmsiis
968,338,000 acres; the total cropland used for crops was 348,701,000 acres; idle cropland and grassland pasture
was 580,165,000 acres; the number of acres insured on rangeland, forage seed, forage production, alfalfa seed
(i.e., crops that could be grown on grassland pasture) was 12,575,000 acres. |If cropland not used for crops was
included, then the total amount of acreage not producing insured commodities would be 58.61 per cent and the
total amount of acreage used to produce insured (or potentially insured) commodities under the 2002 ARP Act
would be 41.39 per cent. Brazil notes that this does not include any reference to the recent pilot programs
discussed elsewhere. However, the percentages would not change to any great extent if such acreage were
included, given the 35 per cent limit on livestock imposed by the crop insurance program.

% See Brazil’s 9 September Further Submission, paras. 43-61 (discussion of specificity regarding PFC,
MLA, DP, and CCP subsidies).

97 Table 8 of the 2004 Federal Credit Supplement isincluded at Exhibit Bra-182.

% Brazil has offered calculations using the cohort-specific subsidy estimate from the budget year
column of the US budget (para. 115 of Brazil’s 22 August Rebuttal Submission), and using the cohort-specific
subsidy estimate from the prior year column of the US budget (Exhibit Bra-193).
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positive subsidy figure of $411 million for the period 1992-2002.%° The Panel will recall that under
the Federal Credit Reform Act, when “payments from” the government exceed “payments to” the
government on a net present value basis, a positive subsidy results, meaning that CCC is “log[ing]

money” 1%

73. Brazil has explained that the FCRA cost formula is one way to determine the performance of
the CCC export credit guarantee programmes relative to the elements of item (j). Application of the
formula demonstrates that over the period 1992-2002, CCC guarantees under the GSM 102, GSM 103
and SCGP programmes were provided “at premium rates which are inadequate to cover the long-term
operating costs and losses of the programmes.”

74. The United States objects to the appropriateness of the FCRA formula as a proxy for the
analysis required by item (j)."”* The United States objection is based on the fact that re-estimates are
still being undertaken for all CCC guarantee cohorts during the period 1992-2002. Brazil has
therefore also offered a number of other methods to confirm that operating costs and losses for the
CCC guarantee programmes outpace premiums collected during the period 1992-2002'%, or in other
words, that the CCC guarantee programmes suffered “net losses’ over that long-term period.

138. Pleasecomment on Brazil’sviews stated in paragraph 70 of its 7 October oral statement.
us

Brazil’s Comment:

75. Brazil notes an inadvertent error in paragraph 70 of its 7 October Ora Statement. Exhibit
Bra-193 does indeed compare cohort-specific reestimates to cohort-specific subsidy figures from the
prior year column of the US budget. However, the comparison of cohort-specific reestimates to
cohort-specific subsidy figures from the budget year column of the US budget is reflected in the table
at paragraph 115 of Brazil’s 22 August Rebuttal Submission, rather than in Exhibit Bra-192.

76. In Exhibit Bra-192, Brazil subtracted downward reestimates from and added upward
reestimates to the original subsidy figure included in the budget year column of the “guaranteed loan
subsidy” line of the annua US budget.

139. In the context of export credit guarantees, is the Panel correct in under standing that
Brazil's claims of inconsistency with the Agriculture Agreement involve GSM 102, GSM 103 and
SCGP, but that it limitsits" serious prejudice" allegationsin respect of export credit guarantee
programmes to the GSM 102 programme, and does not challenge GSM 103 and SCGP in this
respect? If so,

@ could Brazil please explain why it did so, and confirm that all the data relied upon in its
further submissions (e.g. in Table 13) relateto the GSM 102 programme rather than to
GSM 102, GSM 103 and SCGP (and, if the data needs to be adjusted to take account of
a narrower " serious prejudice" focus, supply GSM -102-relevant data)? BRA

% Exhibit Bra-158 (US Department of Agriculture, Office of Inspector General, Financial and IT
Operations, Audit Report, “Commodity Credit Corporation’s Financial Statements for Fiscal Year 2002”, Audit
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 19).

100 Exhibit Bra-121 (US General Accounting Office, Report to Congressional Committees, “Credit
Reform: US Needs Better Method for Estimating Cost of Foreign Loans and Guarantees,” GAO/NSIAD/GGD -
95-31, December 1994, p. 20)). For the FCRA formula, see Exhibit Bra-117 (2 U.S.C. § 661a(5)(c)).

101 ys 22 August Rebuttal Submission, para. 162.

192 Brazil’s 11 August Answers to Panel Questions, paras. 163-168; Brazil’s 22 August Rebuttal
Submission, para. 109.
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77 The Pandl is correct in understanding that Brazil’ s serious prejudice claims involve only GSM
102. All tables and figures that make reference to export credit guarantees in the context of Brazil’s
serious prejudice claims represent data on GSM 102 only. The reason that Brazil’ s serious prejudice
clams do not cover GSM 103 and SCGP is that either no cotton alocations were made under the
programme (GSM 103 for most of the marketing years covered by the period of investigation) or that
only negligible amounts of cotton were exported under the programme (SCGP and — if exports took
place — GSM 103).1*® Almost al US upland cotton exports that benefited from a CCC export credit
guarantee were covered by the GSM 102 programme. Thus, the only CCC export credit guarantee
programme that significantly contributed to the upland cotton-related serious prejudice suffered by
Brazil was the GSM 102 programme. Consequently, Brazil has excluded GSM 103 and SCGP from
its serious prejudice claims.

78. However, Brazil has included GSM 102, GSM 103 and SCGP in its export subsidy clams
under the Agreement on Agriculture and the SCM Agreement. All three CCC export credit guarantee
programmes congtitute export subsidies within the meaning of Articles 10.1, 8 and 1(e) of the
Agreement on Agriculture and Articles 1 and 3.1(a) of the SCM Agreement, and fulfil the criteria of
item (j) of the lllustrative List of Export Subsidies attached as Annex | to the SCM Agreement.

(b) for the purposes of Article 13(c)(ii) of the Agreement on Agriculture, is it necessary for
the Panel to examine only GSM 102 or should the Panel's examination include also GSM
103 and SCGP? Why or why not? BRA

79. The Pand needs to examine al three programmes under Article 13(c)(ii) of the Agreement on
Agriculture. This provision exempts export subsidies from actions based on Article XVI of GATT
1994 and Articles 3, 5 and 6 of the SCM Agreement. Brazil has brought claims under Article XV of
GATT and Articles 5 and 6 of the SCM Agreement against CCC's GSM 102 export credit guarantee
programme. Thus, to properly address these claims, the Panel needs to determine whether the GSM
102 programme fully conforms to the provisions of Part V of the Agreement on Agriculture, within
the meaning of Article 13(c)(ii) of that Agreement.

80. In addition, Brazil has brought claims under Article 3.1(a) of the SCM Agreement against
CCC's GSM 102, GSM 103 and SCGP export credit guarantee programmes. To properly address
these claims, the Panel needs to determine whether the GSM 102, GSM 103 and SCGP programmes
fully conform to the provisions of Part V of the Agreement on Agriculture, within the meaning of
Article 13(c)(ii) of that agreement.

8L To demondgtrate that CCC's GSM 102, GSM 103 and SCGP programmes do not fully
conform to the provisions of Part V of the Agreement on Agriculture, Brazil has established that GSM
102, GSM 103 and SCGP congtitute export subsidies and violate Articles 10.1 and 8 of the Agreement
on Agriculture by circumventing or threatening to circumvent US export subsidy reduction
commitments. The programmes, thus, do not conform fully to the provisions of Part V of the
Agreement on Agriculture.

140. Could Brazil explain how, if at all, it has treated export credit guarantees for the
purpose of Table 1 of itsfurther submission? BRA

82. Brazil has not included GSM 102 for the purpose of Table 1 of its Further Submission. While
Brazil has demonstrated that GSM 102 export credit guarantees constitute export subsidies within the
meaning of the Agreement on Agriculture and the SCM Agreement'™, Brazil is not in a position to
guantify the benefit to the recipients that has arisen from the application of the GSM 102 export credit

103 Exhibit Bra-73 (Summary of Export Credit Guarantee Programs FY 1999-2003).
104 Brazil’s 22 August Rebuttal Submission, para. 102-110
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guarantee programme to exports of US upland cotton between MY 1999-2002. Brazil has no data —
nor has the United States provided any — that would enable it to calculate the benefit involved in the
GSM 102 transactions.*®®

83. However, the National Cotton Council, which represents the industry benefiting from the
GSM 102 programme, has provided what appears to be a reasonable estimate of the benefits to US
upland cotton producers, users and exporters. These benefits are significant enough to generate an
additional 500,000 bales of US upland cotton exports per year and to raise domestic US prices by
3 cents per pound. *®°

&4 Having proven the export subsidy character of the GSM 102 programme, as well as having
proven the production and export-enhancing as well as A-Index-suppressing effects of the
programme’®’, Brazil has met its burden of proof under Articles 5 and 6.3 of the SCM Agreement and
GATT Article XVI to establish that the GSM 102 programme causes serious prejudice to the interests
of Brazil.

141. The Panel notes the US argument, inter alia in its further submission, that the export

credit guarantee programmes are " self-sustaining”. Recalling that item (j) of the Illustrative
List of Export Subsidiesin Annex | of the SCM Agreement refersto " premium rates’, could the

US expand upon how it takes into account the premium rates for the export credit guarantee
programmes in itsanalysis. US

Brazil’s Comment:

8b5. As Brazil has argued elsewhere, the United States cannot make a showing that the CCC
guarantee programmes do not constitute export subsidies by appealing to an a contrario interpretation
of item (j), since item (j) does not admit of an a contrario defense*®

86. Even if item (j) does admit of an a contrario defense, proving that the CCC programmes are
“sdf-sustaining” is not enough. Were an a contrario defense possible, it would require the
United States to demondtrate that over a period congtituting the long term, “premium rates’ are
adequate to cover operating costs and losses, which include but are not limited to “claims or defaults’.
In contrast, the United States has argued that it is sufficient to show that “claims or defaults’ do not
exceed “revenue from whatever source it may be derived”.'®® “Revenue from whatever source it may
be derived” gives credit to the United States for revenue that is not recognized as relevant for the
purposes of item (j), and “claims or defaults’ ignores “ operating costs and losses” that are relevant for
the purposes of item (j).**

87. As afactual matter, Brazil quite evidently does not agree that the premium rates for the CCC
programmes meet their long-term operating costs and losses. Brazil has presented voluminous
guantitative data demonstrating that long-term operating costs and losses incurred by the CCC
programmes outpace premiums collected. Brazil has also provided statements from the USDA
Inspector General! and the US General Accounting Office'™? establishing that CCC's failure to

105 However, Brazil has established that GSM 102 guarantees confer benefits per se, since thereis no
comparable commercial instrument available in the marketplace.

106 See also Brazil’s Answer to Question 143.

197 Brazil’s 9 September Further Submission, paras. 184-192.

108 Brazil’s 11 August Answers to Panel Questions, paras. 143-149.

109ys 11 August Answers to Panel Questions, para. 145.

110 See Brazil’s 11 August Answers to Panel Questions, para. 162; Brazil's 22 July Oral Statement,
paras. 122-123.

M1 Exhibit Bra-153 (US Department of Agriculture Office of Inspector General Financial and IT
Operations Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2000,
Audit Report No. 06401-14-FM (June 2001), p. 31 (“[T]he fees CCC charges for its GBM -102 and GSM-103
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account for country risk or the credit rating of the borrower in setting guarantee fees means that CCC
is charging “premium rates’ that do not allow it to cover its operating costs and losses over the long-
term.

142. The US has pointed out that there are many limitations on granting export credit
guarantees and that there is no requirement to issue any particular guarantee (US further
submission, paras 153-156). Can the Commaodity Credit Corporation declineto grant an export
credit guar antee even in cases wher e the programme conditionsare met? US

Brazil’s Comment:

88. No, the CCC cannot decline to grant an export credit guarantee even in cases where the
programme conditions are met. The CCC cannot “stem[], or otherwise control[], the flow of” CCC
export credit guarantees™® The CCC export credit guarantee programmes therefore threaten to lead
to (and in fact have led to) circumvention of the United States export subsidy reduction
commitments, within the meaning of Article 10.1 of the Agreement on Agriculture.

89. Under the Budget Enforcement Act of 1990, the US Office of Management and Budget
classifies the CCC export credit guarantee programmes as “mandatory”.™* Mandatory programmes
like the CCC export credit guarantee programmes are exempt from the requirement in US law that a
programme receive new Congressional budget authority before it undertakes new loan guarantee
commitments.™™ As the Congressional Budget Office has noted, support via mandatory programmes
like the CCC export credit guarantee programmes “must be available to al €eligible borrowers’,
without regard to appropriations limits,® The Congressional Research Service has similarly stated
that “[€]ligibility for mandatory programmes is written into law, and any individual or entity that
meets the digibility requirementsis entitled to a payment as authorized by the law’ **

0. The fact that the CCC can deny guarantees to individuals who do not meet the digibility
criteria does not, of course, affect the conclusion that CCC cannot “stem[], or otherwise control[], the
flow of” CCC export credit guarantees™® The United States FSC measure had eligibility criteria, but

export credit guarantee programmes have not been changed in 7 years and may not be reflecting current costs”.).
Exhibit Bra-154 (US Department of Agriculture Office of Inspector General Great Plains Region Audit Report
of the Commaodity Credit Corporation’s Financial Statements for Fiscal Year 2001, Audit Report No. 06401-4-
KC (February 2002), p. 49 (“[T]he fees CCC charged for its GSM -102 and GSM -103 export credit guarantee
programmes have not been changed for many years and may not be reflecting current costs”.).

12 Exhibit Bra-181 (US General Accounting Office, Report to the Ranking Minority Member,
Committee on Agriculture, Nutrition, and Forestry, US Senate, “Former Soviet Union: Creditworthiness of
Successor States and US Export Credit Guarantees,” GAO/GGD-95-60 (February 1995), p. 135-136). At
paragraph 110 of its 22 August Comments on US Answers, Brazil included an extract from this General
Accounting Office study demonstrating that CCC’s low premium rates do not allow it to cover its costs and
losses, and that the CCC programmes do not meet non-mar ket, let alone market, benchmarks.

13 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.

14 Exhibit Bra-295 (2004 US Budget, Federal Credit Supplement, Introduction and Table 2 CCC
Export Loan Guarantee Programme classified as “Mandatory” in Table 2, and in the “Introduction”, the Office
of Management and Budget states that Table 2 provides “the programme’s BEA classification under the Budget
Enforcement Act (BEA) of 1990 as discretionary or mandatory™).

115 see Exhibit Bra-117 (2 U.S.C. § 661(c)(2)).

118 Exhibit Bra-185 (Congressional Budget Office Staff Memorandum, “An Explanation of the
Budgetary Changes under Credit Reform”, April 1991, p. 7). See also Id., Table 2, which verifies that the CCC
export credit guarantee programmes are “mandatory” programs. Brazil notes that this does not mean that the
CCC programmes do not receive appropriations. The United States acknowledges in its 11 August Answer to
Question 11 that the CCC programmes receive appropriations.

17 Exhibit Bra-186 (Congressional Research Service Issue Brief for Congress, “Agriculture and the
Budget”, 1B95031 (16 February 1996), p. 3 (emphasis added)).

118 A ppellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.
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the Appellate Body still concluded that nothing in the measure “stem[ed], or otherwise control[led],
the flow of” FSC benefits, leading to a threat of circumvention of the United States export subsidy
reduction commitments.***

9L The entitlement that qualified applicants have to CCC guarantees is not curtailled by the
requirement in US law that CCC not make available guarantees to countries that cannot adequately
service debt.”®® That CCC has the authority to deny guarantees on this basis is not relevant, for at
least three reasons.

92. First, under the United States FSC measure, US authorities were permitted to undertake a
factua enquiry into whether the foreign-source income of the foreign corporation was “effectively
connected with the conduct of a trade or business within the United States’ *** This authority, and the
possibility that the factual enquiry could limit the amount of income that would qualify for the FSC
exemption, did not prevent the Appellate Body from concluding that nothing in the FSC measure
“stem[ed], or otherwise control[led], the flow of” FSC benefits, leading to a threat of circumvention
of the United States export subsidy reduction commitments.*** Similarly, the authority that CCC has
to undertake an enquiry into whether particular countries are creditworthy, and the possibility that this
enquiry could end up reducing the amount of CCC guarantees, does not prevent a conclusion that
nothing “stem[s], or otherwise control[g], the flow of” CCC guarantees. (Brazil notes that, in any
event, a conclusion by CCC that a particular country is not creditworthy would not necessarily reduce
the threat of circumvention, since nothing prevents CCC from simply reassigning the country’s
alocation to a country that is creditworthy.)

9. Second, as Brazil has previously noted, the US General Accounting Office (“GAQ”)
concluded that the requirement that CCC not make available guarantees to countries that cannot
adequately service debt does not remotely curtail CCC's extension of its guarantees. According to the
GAO, “the statute does not place any limit on the amount of guarantees that can be provided each year
to high-risk countries in aggregate or individualy”.**® Thus, the theoretica possibility to halt support
to non-creditworthy countries does not “stem[], or otherwise control[],” the flow of CCC
guarantees.'**

A. Third, CCC is not concerned enough about creditworthiness to vary its fees based on the
country risk involved.*® Nor does US law require the CCC to take account of the creditworthiness of
individual guarantee recipientsin the fee charged. Infact, CCC fees expresdy do not take account of
the credit rating of an individual borrower.”®® Thus, even if CCC finds a country to be creditworthy, it
is not compensated for particularly poor individual credit risks.

95. Nor is the entitlement that qualified applicants have to CCC guarantees curtailed by CCC's
ability to adopt product- and country-specific allocations for its export credit guarantee programmes.
Although CCC adopts initial alocations at the outset of a fiscal year, it generoudly increases those
allocations as needed. In its announcement of initial alocations for fiscal year 2004, for example,
which extends $2.8 billion in alocations for CCC guarantees, USDA stated that CCC will
subsequently make additional alocations throughout the year that will bring total 2004 allocations to

119 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 12.

120 5pe US 30 September Further Submission, para. 154.

121 A ppellate Body Report, US— FSC, WT/DS108/AB/R, para. 16.

122 A ppellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.

123 Exhibit Bra-181 (US General Accounting Office, Report to the Ranking Minority Member,
Committee on Agriculture, Nutrition and Forestry, US Senate, “Former Soviet Union: Creditworthiness of
Successor States and US Export Credit Guarantees,” GAO/GGD-95-60 (February 1995), p. 7).

124 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.

125 Brazil’s 22 August Comments on US Answers, paras. 109, 112.

126 Brazil’s 22 August Comments on US Answers, paras. 109, 112.
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more than $6 billion.*”” Browsing the archived list of USDA press releases announcing supplemental
alocations extended throughout fiscal year 2003, for example, demonstrates that this is exactly
what CCC does — it increases alocations as needed. As noted above, CCC is not required to receive
new Congressiona budget authority before it undertakes these additional allocations. In fact,
Congress requires CCC to make available at least $5.5 billion in guarantees— it does not put a ceiling
on the amount to be granted.*® The allocation process does not “ stem(], or otherwise control[]”, the
flow of CCC export credit guarantees.*® In fact, it enables CCC to increase the guarantees it can
provide.

%. Nor does CCC’s ability to adopt product-specific alocations for its export credit guarantee
programmes mitigate the significant threat, under Article 10.1 of the Agreement on Agriculture, that
the United States will surpass its agricultural export subsidy reduction commitments by virtue of the
CCC export credit guarantee programmes. This threat implicates both unscheduled and scheduled
agricultural commodities.

97. For unscheduled products, the ability to adopt alocations is irrdlevant. Since CCC export
credit guarantees are available for unscheduled products'™, the threat of circumvention of the US
reduction commitments is tangible, and the United States is in violation of Article 10.1. As Brazil has
previoudy noted, the Appellate Body held that for unscheduled products, it is inconsistent with
Article 10.1 to provide any export subsidies."** Moreover, the record demonstrates that the threat has
materialized, since CCC guarantees have been extended to unscheduled products during, for example,
1999-2003.**

9. For scheduled products, the process of adopting product-specific allocations for CCC export
credit guarantee programmes does not mitigate the threat of circumvention — or does not “stem([], or
otherwise control[]”, the flow of CCC export credit guarantees— for at least three reasons**

0. Firg, as the list of alocations included in the programme activity report for fiscal year 2003
demonstrates*®, most alocations are only made on a country-specific basis, and not on a product-
specific basis. In fact, less than 8 per cent of the alocations listed on the 2003 programme activity

127 Exhibit Bra-296 (“USDA Announces $2.8 Billion in Export Credit Guarantees,” FAS Press Release,
30 September 2003).

128 gee http://www fas.usda.gov/excredits/exp -cred-quar.asp.

129 Exhibit Bra-297 (7 U.S.C. § 5641(b)(1); 7 U.S.C. § 5622(a), (b)).

130 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.

131 Exhibit Bra-298 ( “USDA Amends Commodity Eligibility under Credit Guarantee Programmes’,
FAS Press Release, 24 September 2002). Exports of unscheduled agricultural products that are eligible for CCC
export credit guarantee coverage include: barley malt and barley extract, corn products, cotton (including cotton
yarn, cotton fabric, cotton products, including cotton linters), fish and shellfish, fresh and dried fruits (including
apples, apricots, avocados, blueberries, cherries, clementines, dates, figs, grapefruits, grapes, kiwi, watermelons,
cantaloupe, honeydrew, nectarines, oranges, peaches, pears, plums, prunes, raisins, raspberries, strawberries,
tangerines and mixtures thereof), fruit and vegetable concentrates, 100 per cent fruit juices, hay, hides and skins,
honey, soybean protein products, vegetables (including asparagus, beans, broccoli, carrots, cauliflower, celery,
garlic, lettuce, mushrooms, onions, peas, peppers, potatoes, spinach, squash, sweet corn, tomatoes, and mixtures
thereof), wood products (including lumber etc.), wool (including wool fabrics, wool yarn and mohair), worms.

132 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 150.

133 Exhibit Bra-299 (“Summary of FY 2003 Export Credit Guarantee Programme Activity”, USDA,
covering GSM -102, GSM-103 and SCGP). For 1999-2002, e also Exhibit Bra-73 (“Summary of Export
Credit Guarantee Programme Activity”, USDA, covering GSM 102, GSM 103 and SCGP for US fiscal years
1999-2003).

134 See also Brazil’s 24 June First Submission, paras. 300-301.

135 Exhibit Bra-299 (“ Summary of FY 2003 Export Credit Guarantee Programme Activity”, USDA,
covering GSM-102, GSM-103 and SCGP).
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report are product-specific.'*® The press release announcing initia allocations for 2004 contains no
product-specific alocations. These allocations do not “stem([], or otherwise control[], the flow of”

CCC export credit guarantees in away that would curb the threat that they will be used to surpass the
United States export subsidy reduction commitments for scheduled products.*®’

100.  Second, the dlocations are made on a monetary basis, which provides virtualy no assurance
that the United States will not surpass its quantitative export subsidy reduction commitments. This
might not happen for all scheduled products in al years, but the threat that it will happen is tangible.
Rice provides a good example. Based on the monetary amounts of exporter applications received for
the CCC programmes, US export data, and average world prices, CCC guarantees to support USrice
exports caused the United States to surpass its quantity export subsidy reduction commitments in
fiscal years 2001, 2002 and 2003."* (Even if monetary allocations were relevant, nothing limits the
amount of funds that can be allocated. The CCC programmes operate without the constraints of the
appropriations process, and Congress requires that CCC make available a minimum of $5.5 billion in
export credit guarantees.)

101.  Third, the United States' schedule demonstrates that the CCC export credit guarantees are not
the only subsidies available to support exports of scheduled commodities. Combining CCC
guarantees with these other export subsidies augments the threat that the United States will exceed its
export subsidy reduction commitments.

102.  In summary, the CCC cannot “stem[], or otherwise control[], the flow of” CCC export credit
guarantees.**® None of the factors mentioned by the United States stem the flow of those guarantees,
which CCC cannot decline to grant in cases where the programme conditions are met. The CCC
export credit guarantee programmes therefore threaten to lead to (and in fact have led to)
circumvention of the United States' export subsidy commitments, within the meaning of Article 10.1
of the Agricuture Agreement.

103.  With respect to its claims under the SCM Agreement, Brazil notes that even if the CCC had
the discretion not to grant export credit guarantees in cases where the programme conditions are met,
it would not affect Brazil’s claim that the guarantees confer benefits per se. As Brazil has discussed
elsawhere, since CCC export credit guarantees from the GSM 102, GSM 103 and SCGP programmes
are unique financial instruments for agricultural commodity transactions that are not available on the
commercial market (certainly not for terms longer than the marketing cycles of the €ligible
commodities), each time they are granted, they confer benefits within the meaning of Article 1.1(b) of
the SCM Agreement.

143. Brazil agrees with National Cotton Council estimates of the effects of the GSM 102
programmes (Brazil's further submission, para. 190) but it also cites a different conclusion by
Prof. Sumner (paragraph 192). Brazil cites other estimates by Prof. Sumner throughout its
further submission. Does Brazil adopt Prof. Sumner's conclusions and estimates as part of its
submission? BRA

104.  Brazil considers both the National Cotton Council’s and Professor Sumner’s estimates as
independent parts of the record that demonstrate the serious prejudice caused by the GSM 102
programme to the interests of Brazil. The NCC has a staff of expert economists (including the former

138 Exhibit Bra-299 (“Summary of FY 2003 Export Credit Guarantee Programme Activity”, USDA,
covering GSM 102, GSM 103 and SCGP (Total GSM 102, GSM 103 and SCGP allocations for fiscal year 2003
are listed as $6.025 billion, with product-specific alocations as follows: $370 million of GSM 102 guarantees
to Korea; $85 million of GSM 102 guarantees to Pakistan; and, $10 million of GSM 102 guarantees to Tunisia).

137 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.

138 Exhibit Bra-300 (Calculation on US Rice Exports Benefiting from GSM 102, GSM 103 and SCGP).

139 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 149.



WT/DS267/R/Add.2
Page 1-203

director of the FAPRI cotton model) and has testified to Congress that the effects of the GSM 102
programme increase annual US cotton exports by 500,000 bales and have a 3-cent per pound price
effect.*® Brazil has no reason to doubt the accuracy and reliability of the sworn NCC testimony to the
US Congress.

105. Professor Sumner has based his anaysis of the effects of the GSM 102 export credit
guarantee programme on the earlier work by the National Cotton Council. Professor Sumner has
modelled the impact of the GSM 102 export credit guarantee programme as a shift out of the demand
curve for US upland cotton by 500,000 bales™** Brazil believes that the resulting lower estimates of
the effects of the GSM 102 programme offered by Professor Sumner are yet another illustration of the
conservative (and reasonable) nature of his model.

106.  In response to the Panel’s Question, Professor Sumner has rerun the model analyzing the
results of a fixed 500,000 bales export effect rather than a shift out of the demand curve by that
amount. His original results showed an average annua 305,000 bales export-increasing effect for MY
1999-2002.*** But the assumption of a fixed 500,000 bale export-increasing effect from the GSM 102
programme results in an average world price effect between MY 1999-2002 of 0.928 cents per pound
(or 1.80 per cent) compared to 0.57 cents per pound (or 1.12 per cent) estimated under the previous
assumption.*** For the period MY 2003-2007 the average world price effect would be 1.07 cents per
pound or 1.93 per cent compared to the 0.53 cents per pound or the 0.96 per cent estimated
previoudly.

107.  Brazil has submitted the analysis of Professor Sumner along with results from other
economists and other evidence throughout its submissions. The Panel should consider the complete
record in analysing the collective effects of the US subsidies. Both the NCC's as well as Professor
Sumner’s studies are positive evidence of the export-enhancing and price-suppressing effects of the
GSM 102 export credit guarantee programme. Both the NCC's testimony as well as Professor

Sumner’s origina as well as revised analysis establishes that GSM 102 causes serious prejudice to the
interests of Brazil, within the meaning of Articles 5(c), 6.3(c) and 6.3(d) of the SCM Agreement, and
within the meaning of Articles XVI1:1 and 3 of GATT 1994.

l. ACTIONABLE SUBSIDIES

145. The Pand notes that different remedies are available in respect of prohibited and
actionable subsidies under Articles 4.7 and 7.8 of the SCM Agreement. If the Pand were to
conclude that a subsidy was prohibited and were to make a recommendation under Article 4.7
of the SCM Agreement to withdraw the subsidy without delay, can the Pandl:

@ also conclude that the same subsidy had resulted in adverse effects to the interests of
another Member? |f so, what would be the value of such a conclusion in terms of the
settlement of the matter beforethe Pand? BRA, US

140 Exhibit Bra-41 (“The Future of Federal Farm Commodity Programmes (Cotton)”, Hearing before
the House of Representatives Committee on Agriculture, 15 February 2001, p. 12).

141 Brazil’s 9 September Further Submission, Annex |, para. 59. For reasons internal to the FAPRI
model, Professor Sumner did not include the 3 cents per pound price effect estimated by the NCC in the shift out
of the demand curve, thus generating more conservative results. In addition, the implicit supply and demand
elasticities used by the NCC imply larger price impacts than those in the FAPRI model used by Professor
Sumner, again leading to more conservative results.

142 see Exhibit Bra-301 (Additional Results from Professor Sumner’s Model, Table “Impact of removal
of Export Credit (fixed exports)”).

143 Exhibit Bra-301 (Additional Results from Professor Sumner’s Model, Table “Impact of removal of
Export Credit (fixed exports)).

144 Exhibit Bra-301 (Additional Results from Professor Sumner’s Model, Table “Impact of removal of
Export Credit (fixed exports)).
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Brazil’s Answer:

108.  Regarding the first question, the Panel can conclude that prohibited subsidies have resulted in
adverse effects to the interests of another Member. Article 5(c) of the SCM Agreement provides that
no Member should cause serious prejudice through the use of any subsidy. That includes subsidies
that are prohibited under Article 3. Nothing in the text of Articles 4.7 and 7.8 of the SCM Agreement
suggests that a complaining party must make a choice between prohibited and actionable subsidy
remedies. Brazil has a right to remedies provided by both provisions if the Pand makes the
underlying findings that a prohibited subsidy such as Step 2 and export credit guarantees aso are
actionable subsidies that caused serious prejudice.

100.  With respect to the second question, there will be vaue in the Pand making a
recommendation under both Articles 4.7 and 7.8 of the SCM Agreement. A subsidy becomes a
prohibited subsidy because it is contingent on exports or on the use of domestic over imported goods.
If the forbidden contingency is removed, the subsidy may still cause ongoing adverse effects. In
addition, there may still be continuing adverse effects from subsidies that were previously contingent
on export or local content subsidies. Without a recommendation under Article 7.8, these ongoing as
well as continuing adverse effects could not be remedied. Finally, recommendations on both
prohibited and actionable subsidy claims may avoid later complications in the event of an appeal of
the Panel’s final determination.

110.  Thus, Brazil urges the panel to make first a recommendation under Article 4.7 of the SCM
Agreement that the Step 2, as well as GSM 102, GSM 103 and SCGP export credit guarantee
programmes be withdrawn without delay. The Panel should also make a recommendation that the
United States remove the adverse effects of the Step 2 and GSM 102 export credit guarantee
programmes under Article 7.8 of the SCM Agreement.

(b) take into account the effects of the interaction of those prohibited subsidies with other,
allegedly, actionable subsidies? If so, how isthisrelevant to theissue of causation under
Article5 of the SCM Agreement? BRA, US

Brazil’s Answer:

111.  With respect to the first quedtion, the text of Article 5 of the SCM Agreement provides that
“[nJo Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of
Article 1, adverse effects’. The clear intention is for panels to take into account in assessing adverse
effects any and all subsidies that are specific, including those found to be prohibited under Article 3.
The only subsidies excluded are those that are not specific. The ban on adverse effects aso embraces
adverse effects caused by the interaction between all actionable subsidy programmes.

112,  Because the Pand is required to examine all actionable subsidies in making its causation
determination, it is not appropriate for it to separately analyze the individual effects of each subsidy.
Thus, the Panel should look at the interaction of the various types of subsidies at issue and at their
collective effects. No attribution of the effects to individua subsidies or to prohibited and “other”
actionable subsidies is necessary because the remedies of Articles 4.7 and 7.8 of the SCM Agreement
are not contradictory.

113.  Evenif the Pand were to decide that it would be appropriate to examine individua effects of
subsidies, Brazil has produced extensive evidence of the link between the serious prejudice caused
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and the individual and collective effects of dl of the actionable subsidies.**® If the Panel chooses to
examine the individua instead of the collective effects of some of the US subsidies, it can do so based
on the evidence produced by Brazil.**® This evidence establishes causation whether the subsidies are
examined individualy or collectively. With respect to the interactive effects of the various US
subsidies, please see Brazil’s Answer to Questions 146.

146. Brazil acknowledges that there are some interaction effects that may increase or

decreasethe overall effects of the subsidies (Brazil'sfurther submission, para. 225). How would
your analysisunder Articles 5(c) and 6.3 of the SCM Agreement and Article XVI of GATT 1994

differ if it excluded, for example, crop insurance subsidies, PFC and/or direct payments? BRA

Brazil’s Answer:

114.  The evidence in the record is more than sufficient to establish present and threat of significant
price suppression, increasing world market share, and inequitable share of world export trade even if
PFCl/direct payments and crop insurance subsidies were not deemed to be actionable subsidies.

115.  Inresponse to the Pandl’s question, Brazil asked Professor Sumner to use his model described
in Annex | to Brazil’s 9 September Further Submission to eliminate the effects of all subsidies except
the PFC/direct payment and crop insurance subsidies. Professor Sumner’s analysis examined the
effects of the remaining US subsidies with respect to a number of factors such as planted acreage,
production, US price, adjusted world price etc. The complete set of resultsis set forth in Exhibit Bra-
301.**" Brazil describes the interactive effects of all US subsidies except crop insurance and
PFC/direct payments on US export and world A-Index prices below.

116.  Analyzing the results for the MY 1999-2002 period from Exhibit Bra-301 shows that but for
the payments from al US subsidy programmes (except the PFC and crop insurance), US exports
would have falen by 36.81 per cent and the world A-Index prices would have increased on average
by 11.00 per cent (or 5.73 cents per pound). When crop insurance and PFC/direct payments are
included in the origina analysis, US exports fall by 41.17 per cent and A-Index world prices would
increase by 12.55 per cent (6.5 cents per pound).™*®

117. When the period for MY 2003-2007 is examined, €liminating al subsidies except for crop
insurance and direct payments means that, on average, US exports would fall by 37.31 per cent and
the A-Index world price would increase by 8.36 per cent (4.63 cents per pound).**® By comparison,
when al US subsidies (including PFC/direct payment and crop insurance) are eliminated, US exports,
on average, would decrease by 44.02 per cent and the A-Index price would increase by 10.80 per
cent.

145 Brazil's 9 September Further Submission, Sections 3.3.4.7 (individual effects) and 3.3.4.8
(collective effects). See also Brazil’s 7 October Oral Statement, paras 31-34 (USDA’s analysis of individual
effects of marketing loan subsidies for cotton for marketing years 2000 and 2001).

148 The collective and individual effects of the various US subsidies are analyzed by Professor Sumner
at Tables 1.5(a) — (e) of Annex | to Brazil’s 9 September Further Submission. See also Brazil's 9 September
Further Submission, Sections 3.3.4.7 (individual effects) and 3.3.4.8 (collective effects). See further Brazil's 7
October Oral Statement, paras 31-34 (USDA's analysis of individual effects of marketing loan subsidies for
cotton for marketing years 2000 and 2001).

147 see Exhibit Bra-301 (Additional Results from Professor Sumner’s Model, Table “Impact of removal
of all domestic support except PFC/direct payments and crop insurance”)

148 Brazil’s 9 September Further Submission, Annex |, Table |.5a.

149 See Exhibit Bra-301 (Additional Results from Professor Sumner’s Model, Table “Impact of removal
of all domestic support except PFC/direct payments and crop insurance”)

150 Brazil’s 9 September Further Submission, Annex |, Tablel.5a.
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118.  Brazil notes that most of its evidence does not involve proof regarding PFC/direct payments
or crop insurance and would, therefore, not be impacted by the assumption in the Panel’s question. In
addition, many of the econometric analysis cited by Brazil focus on only some of the subsidies
challenged by Brazil. The results of these studies are consistent with the findings of Professor
Sumner’s analysis set out in Annex | to Brazil’s 9 September Further Submission and Exhibit Bra-
301. In sum, even ignoring the effects of the crop insurance and PFC / direct payment programmes,
the US subsidies cause serious prejudice to the interests of Brazil, within the meaning of Articles 5(c),
6.3(c) and (d) and GATT Articles XVI:1 and 3.

148. How should the significance of price suppression or depression be assessed under
Article 6.3(c) of the SCM Agreement? In terms of a meaningful effect? Or another concept?
BRA, US

Brazil’s Answer:

119. The dignificance of price suppression should be assessed by reference to whether it
meaningfully affects producers or suppliers of the same product that receives the benefits of the
challenged subsidies.™" Price suppression that does not meaningfully affect suppliers or producers of
a product cannot give rise to serious prejudice, since it would not be significant. The text of
Article 6.3 does not set a numerical limit on the level of price suppresson. What renders price
suppression significant or insignificant is whether or not it causes adverse effects to the producers or
wﬁpli%rjg the Member(s) concerned, not whether an arbitrary level of numeric significance is
achieved.

120.  Contrary to the US arguments, there is not an artificial distinction between whether price
suppression is “significant” and whether such levels of suppression meaningfully affect suppliers or
producers of the product receiving the benefits of the subsidies. Brazil provided considerable
evidence setting forth how its producers suffered adverse effects from the levels of price suppression
that can be attributed to US subsidies during MY 1999-2002."** A good example of the significance
of the levels of price suppression demonstrated by Brazil for MY 2000-2001 is found in the testimony
of Christopher Ward. Heindicated that a 10-per cent increase in prices for Mato Grosso producersin
MY 2000 and MY 2001 would have permitted them to cover their variable costs for MY 2001 and
come close to covering variable costs in MY 2000."** However, because of the losses they suffered
without such revenue increases, many Mato Grosso producers reduced production or were forced out
of cotton production — Mato Grosso production fell by 34 per cent between MY 2000-2001.*%°

121.  The record shows that the adverse effects suffered by Brazilian producers have aso been
suffered by producersin Africa™® Nicolas Minot testified for Benin at the hearing on 8 October. His
econometric analysis focused on the effect of lower upland cotton prices on poverty among Benin
cotton farmers. Based on his economic analysis, aten per cent decrease in upland cotton prices drove

151 Brazil’s 9 September Further Submission, paras. 251-259; Brazil's 7 October Oral Statement, paras.
30-34.

152 See also New Zealand's 1 October Further Third Party Submission, paras. 2.21-2.27, tying the
analysis of significance under Article 6.3(c) to the notion of serious prejudice to the Member(s) concerned under
Article 58%)

% Brazil’s 9 September Further Submission, paras. 444-455 and Annex I11.

154 Exhibit Bra-283 (Statement of Christopher Ward — 7 October 2003, paras. 8 10 and accompanying
graph).

155 Exhibit Bra-283 (Statement of Christopher Ward — 7 October 2003, paras. 8 10 and accompanying
graph).

156 Statement of Mr. Minot. Oral Statement of Benin, 8 October 2003, paras. 29-33 ; Statement of
Mr. Ibrahim Malloum, Oral Statement of Chad, 8 October 2003, paras. 13-15.
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approximately 83,500 Benin upland cotton farmers below the poverty line™®” The evidence that
African producers have suffered adverse effects by reason of the effects of the US subsidies confirms
and supports the evidence presented by Brazil that its producers are suffering adverse effects as well.

122,  But even if the Pandl decides to adopt some sort of numerical standard not reflected in the text
of Article 6.3(c), Brazil has aso set forth evidence showing that the levels of price suppression found
by a number of different economists are “significant” **® In assessing whether the various levels of
price suppression found by USDA and other economists are “significant,” the Panel should take into
account the fact that upland cotton is a primary commodity traded in huge volumes and produced and
consumed in a large number of countries. Under these circumstances, any measurable and
identifiable effect on the world price from the subsidies provided by a single Member isimportant. In
this case, the Panel is not faced with a difficult decision because during MY 1999-2002 — and even
during MY 1997-1998 — the record shows that the absolute numerical levels of price suppression
caused by some or all of the US subsidies were significant, ranging from 4 to 26.3 per cent of the
world price, and 10 to 33.6 per cent of the US price™®

153.  Would the conditions in Article 6.3(d) of the SCM Agreement be satisfied in respect of
time periods other than the one specified? What relevance, if any, would this have for Brazil's
clams? BRA

Brazil’s Answer:

123.  Brazil has demonstrated that the conditions of Article 6.3(d) of the SCM Agreement are
fulfilled for MY 2001, 2002 and 2003.**° The record indicates that the conditions of Article 6.3(d) of
the SCM Agreement would also have been fulfilled for MY 1999 and 2000. In addition, the increase
in the US share of the world upland cotton market follows a consistent trend. This consistent trend
exists whether the Panel analyzes the trend over the period MY 1996-present (described by USDA as
congtituting a significant change in US farm policy*®*) or over the period MY 1986-present (since the
introduction of the marketing loan programme for upland cotton*®?).

124.  The US world market share in MY 2000 was 24.7 per cent, an increase over the previous
three-year average (MY 1997-1999) of 23.2 per cent.'®® Similarly, the US market sharein MY 1999
was 24.1 per cent, an increase over the previous three-year average (MY 1997-1998) of 23.4 per
cent.***

125.  Further, if the “time period” for assessing a “consistent trend” was changed from 1996-2003
to 1985-2003, the results would not be different. The following figure demonstrates that the increase
in the US world market share also follows a consistent trend since MY 1986.*%°

157 Benin's 8 October Oral Statement (Statement of Nicolas Minot, para. 24-25) (estimating that a
40 per cent reduction in price caused 334,000 people to fall below the poverty line, and indicating that smaller
reductions in the cotton price cause roughly proportional changes in income, as shown in Table 3 of his paper
attached to Benin's 1 October Further Third Party Submission).

158 Brazil’s 9 September Further Submission, Table 22, page 110; Brazil’s 7 October Oral Statement,
paras. 30-34.

159 See Brazil’s 9 September Further Submission, paras. 148-161, 190, 200-232; 254 Table 23, 379
384. See also Brazil’s 7 October Oral Statement, paras. 31-34.

160 Brazil’s 9 September Further Subrission, Sections 3.4 and 4.12.2.

161 Exhibit Bra-79 (“US Farm Programme Benefits: Links to Planting Decisions & Agricultural
Markets*, USDA, Agricultural Outlook, October 2000, p. 10).

162 Exhibit Bra-12 (“ Cotton, Background for the 1995 Farm Legislation,” USDA, April 1995, p. 15)

163 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).

164 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).

165 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).
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US World Market Share Upland Cotton (MY 1986-2003)
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126.  Thetrend line beginning in MY 1986 in the graph above shows an overal consistent increase
of US export market share over an 18-year period. This steady long-term increase coincides with the
introduction of the marketing loan programme in MY 1986. Another highly trade distortive subsidy,
the Step 2 payments, was introduced in MY 1990. The combination of these two subsidies, along
with the other trade-distortive subsidies, played an important role in the progressive increase in US
world market share over the long-term period covered by the MY 1986-2003 graph above. Thus,
looking at all the trends collectively provides corroborating evidence that the large increasesin the US
world market share from MY 1998 to the present are caused, in significant part, by the US subsidies,
in violation of Articles 5(c) and 6.3(d) of the SCM Agreement.

127.  Brazil notesthat MY 1998 was an unusual year with arelatively low US world market share
as a direct result of a 20-per cent abandonment of upland crop acreage due to weather-related
issues."®® But for those weather-related problems, the US world market share would have been higher
inMY 1998.

128.  Finally, Brazil wishes to correct a typographica error in its caculation of the US world
market share for MY 1997. The correct market share (as reflected in Figure 26 of Brazil’'s
9 September Further Submission) is 27.6 per cent, rather than 19.8 per cent,®” as was incorrectly
noted in Exhibit Bra-206. Brazil notes that this typographical error did not affect the calculations of
the increase in the US world market share*®® Correcting for this error, Brazil resubmits the corrected
figures:

166 5ee US 30 September Further Submission, para. 19.

157 The error results from atypographical error in the line of the “total world exports’, which were
26.7 million balesin MY 1997 and not 36.7 million bales, as erroneously included in the calculation.

188 Brazil notesthat Figure 26 of Brazil’s 9 September Further Submission is unaffected by this data
error and shows avery similar trend in the US world market share in cotton.
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Figure 25 (para. 270)'*°
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Figure 37 (para. 402)
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169 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).
170 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).
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Figure 38 (para. 405)""*
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129.  Asthe Panel can see, all three graphs show a trend line that matches the actual curve even
better than the trend line presented by Brazil in its 9 September graphs. Also, all trend lines show that
there is a dramaticaly increasing US world market share in upland cotton, in violation of
Article 6.3(d) of the SCM Agreement.

161. Would a finding of serious prejudice under Article 5(c) of the SCM Agreement be

determinative for afinding under Article XVI1:1 of the GATT 1994? Why or why not? What, if
any, istherole of footnote 13 of the SCM Agreement in this context? BRA, US

Brazil’s Answer:

130. A finding of serious prejudice based on the effects described in SCM Avrticle 6.3(a), (b), (c) or
(d) would be determinative for a finding under GATT Article XVI:1. GATT Article XVI:1 concerns
measures that are (i) subsidies, and which (ii) cause or threaten serious prejudice to the interests of
any other Member. Footnote 13 of the SCM Agreement provides that “[t]he term ‘serious prejudice
to the interests of another Member' is used in this Agreement in the same sense as it is used in
paragraph 1 of Article XVI of GATT 1994, and includes threat of serious prejudice”. Footnote 13
clarifies that the instances that congtitute serious preudice within the meaning of the SCM
Agreement, including Article 5(c), congtitute at the same time serious prejudice within the meaning of
GATT Article XVI:1. In addition, if the Panel determines that a particular measure is a “subsidy”
under Articles 1 and 2 of the SCM Agreement, that measure would constitute ipso facto a subsidy for
the purposes of GATT Article XVI:1. In sum, Articles 5(c) and 6.3 of the SCM Agreement
operationalize and clarify the meaning of serious prejudice as contained in GATT Article XVI1:1.*"

163. Are US cotton producers able to cover the fixed and variable costs without subsidies?
Please provide substantiating evidence. Of what relevance is this, if any, to Brazil's actionable
subsidy claims? US, BRA

171 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).

172 This interpretation of the relationship between Articles 5(c) and 6.3 of the SCM Agreement and
GATT Article XVI:1 is without prejudice to the continued relevance of GATT Article XVI:3, as discussed in
Brazil’ s answers to Question 185.
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Brazil’s Answer:

131.  Brazil has established in paragraphs 117-123 of its 9 September Further Submission that
between MY 1997-2002, US upland cotton producers on average were not able to cover their total
cost of production, i.e., the sum of fixed and variable costs’”® The gap between the total cost of
production and the revenue generated from both upland cotton lint and cottonseed increased steadily
from 2.66 cents per pound in MY 1997 to 39 cents per pound in MY 2001 before falling dlightly to
34.38 cents per pound in MY 2002.""* On a percentage basis, the average total costs to produce a
pound of upland cotton in the United States between MY 1999-2002 were 77 per cent higher than the
average market prices received by US farmers'”

132.  Similarly, the Institute for Agriculture and Trade Policy in Minneapolis found in a study
entitled “United States Dumping on World Agricultural Markets’ that based on USDA cost of
production data, the United States exported its upland cotton below its total cost of production in each
year between MY 1990-2001. The study found that US upland cotton was exported between 9 and
57 per cent below the total cost of production.*”® This evidence on export pricesis entirely consistent
with Brazil’s analysis of the gap between total cost of production and farm prices.*’”

133.  Further, Brazil has used USDA data and the FAPRI 2003 baseline projections on prices and
costs of production to analyze the likely gap between total costs of production and market revenues’
Based on this information, the gap between total cost of production and market returns to producers of
upland cotton will be between 24.85 cents per pound in MY 2003 and 21.85 cents per pound in MY

2007.%7°

134.  Thus, US producers were ot able to meet their total cost of production since MY 1997, and
based on USDA and FAPRI basdlines, they will not be able to meet their total cost of production
through MY 2007. This means that US upland cotton producers would not have met their cost of
production for 11 consecutive years absent large US Government subsidies. The average gap between
the total cost of production and market return in those eleven years will be 22.85 cents per pound.*®°
The only possible conclusion is that many US producers and much US production could not exist
without US subsidies, as confirmed by the National Cotton Council.*®*

135. The consstently large cost-revenue gap, among other factors, establishes the link between US
subsidies and increased and maintained high levels of US production and exports. Given the high cost
of production that significantly exceeds market revenues, absent the US subsidies, many US

173 See also Brazil’s Answer to Question 125 (2) (c).

174 Exhibit Bra-205 (Costs and Returns of US Upland Cotton Producers).

175 See Exhibit Bra-205 (Costs and Revenues of US Upland Cotton Producers). The number represents
the gap between the cost of production of cotton lint and the price received by producers for cotton lint. It does
not take into account cottonseed revenue that would slightly narrow the gap.

176 Exhibit Bra-212 (“United States Dumping on World Agricultural Markets,” Institute for Agriculture
and Trade Policy, p. 21).

Y77 Farm prices are somewhat lower than export prices.

178 Brazil’s 9 September Further Submission, paras. 353-359.

179 Exhibit Bra-205 (Costs and Returns of US Upland Cotton Producers).

180 |1 such a situation it is materially irrelevant whether US producers met their variable cost of
production. Meeting at least the variable cost of production may be a short-term option for farmers to stay in
business. However, over the long-run, farmers need to cover their total cost of production. Not covering total
cost of production for eleven consecutive years would certainly force any producer in any industry out of
business.

181 Exhibit Bra-3 (Roger Thurow / Scott Kilman, “US Subsidies Create Cotton Glut That Hurts Foreign
Cotton Farms,” The Wall Street Journal, 26 June 2002, p. A1) quoting Kenneth Hood, the then Chairman of the
National Cotton Council as saying “cotton farmers. . . can’t exist without subsidies.”
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producers would have to cut upland cotton production, and much upland cotton acreage would no
longer be planted to upland cotton. This result is intuitively clear and is confirmed by evidence of
significant production cut-backs by Mato Grosso producers (34 per cent) who are sensitive to changes
in prices, as described in Christopher Ward's statement of 7 October.'®* It is also confirmed by the
results of many economists examining the effects of eliminating US subsidies. They found that
eiminating the US subsidies that cover the US producer cost-revenue gap would result in lower US
production, leading to lower US exports and higher US and world prices®

136. The Panel has aso asked for US cost data on variable and fixed costs. Brazil provides below
the most recent USDA data covering the period MY 1997-2002.'** These data demonstrate that the
“gross value of the US production” did not permit US upland cotton producers to cover their tota
costs of production. In MY 2001, the gross value of the production did not even permit them to cover
their variable costs of production. In MY 2002, their revenue only covered dightly more than their
variable costs. Not reflected in the chart below is the fact that US subsidies made up al (or amost
al) the difference between the “gross value of the US production” and the “total costs listed” between
MY 1997-2002.

US cotton production costs and returns per planted acre, excluding direct Government payments,
1997-2002 V

ltem 1997 1998 1999 2000 2001 2002
dollars per planted acre
Gross value of production:

Primary product: Cotton 47748 30720 27448 32433 22260 257.88
Secondary product: Cottonseed 6807 4890 4032 5085 4880 49.95
Total, gross vaue of production 54555 35610 31480 37518 27140 307.83
Operating costs:

Seed 1763 1787 1835 3010 3782 4799
Fertilizer 3531 3176 29.91 31.32 35.26 30.56
Chemicals 6019 5854 5860 5832 5925 56.80
Custom operations 2327 1302 1967 1993 1999 1925
Fudl, lube, and electricity 3164 2629 2664 3697 3649 3137
Repairs 2539 2732 2628 2718 2853 < 29.10
Interest on operating inputs 6.57 5.40 5.61 7.55 4.71 231
Ginning 62.75 43.78 53.08 51.46 57.14 55.61
Purchased irrigation water 8.71 6.89 6.12 6.55 5.05 5.01
Total, operating costs 27146 23087 24426 26938 28424 278.00

182 gee Exhibit Bra-283 (Statement of Christopher Ward — 7 October 2003, para. 6) discussing adrop in
the upland cotton acreage in Mato Grosso by 35 per cent between 2000/2001 and 2001/2002 due to low upland
cotton prices.

183 The collective and individual effects of the various US subsidies are analyzed by Professor Sumner
at Tables 1.5(a) — (e) of Annex | to Brazil’s 9 September Further Submission. See also Brazil’s 9 September
Further Submission, Sections 3.3.4.7 (individual dfects) and 3.3.4.8 (collective effects). See further Brazil’s
7 October Oral Statement, paras 31-34 (USDA'’s analysis of individual effects of marketing loan subsidies for
cotton for marketing years 2000 and 2001).

184 http://www.ers.usda.gov/Data/CostsA ndReturns/data/recent/Cott/R-USCott.xls, visited
25 October 2003
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Allocated overhead:
Hired labour 3372 3392 3548 3698 3789 3816
Opportunity cost of unpaid labour 2803 2876 29.27 29.90 30.28 32.73
Capitd recovery of machinery and
equipment 9421 9316 9680 9797 10149 100.39
Opportunity cost of land 5833 4604 5184 5168 4383 46.76
Taxes and insurance 1497 1420 1507 1593 16.68 17.01
General farm overhead 15.55 14.21 15.35 15.82 16.11 15.97
Total, alocated overhead 24481 23029 24381 24828 24628 251.02
Tota costs listed 516.27 46116 48807 51766 53052 529.02
Value of production less total costs
listed 2028  -105.06 -173.27 -14248 -259.12 -221.19
Value of production less operating
costs 27409 12523 7054 10580 -12.84 29.83
1/ Estimates based on 1997 survey.

2/ Method used to determine the opportunity cost of land.

J CAUSATION

165. Please comment (and submit substantiating evidence) on the US assertion that the FAPRI
model has been designed and developed for prospective analysis, and is not suitable for
retrospective counterfactual analysis. What is the reliability of past FAPRI-produced analyses
when compared with actual data for the period covered by them? |sthereany other instrument
that can be used to try to identify the effect of subsidies already granted, or of their removal?
BRA, US

Brazil's Answer:

137.  Concerning the first question, there is nothing inherently different in using a calibrated
simulation model (the category of models into which the FAPRI and many other models fall) to
investigate (i) questions of the future effects on prices and quantities of a potential change in policy
or, instead, (ii) questions of how the recent pattern of prices and quantities would have been different
if adifferent set of policies would have been in place. Calibrated smulation models, including the
FAPRI model, are routinely used for both kinds of questions. The applications are identical. In one
case, the comparison for the results from the counter-factual policy option isto an unobserved future
baseline. In the other case, the comparison for the results from the counter-factual policy option is
retrospective to past actual events.

138.  The FAPRI policy smulation framework is an elaborate set of supply and demand equations
(along with associated stock equations and equilibrium conditions that set quantity supplied equal to
guantity demanded). The framework includes, as a component, a set of “baseling” projections of
agricultural prices and quantities for future periods that are based on explicit assumptions about
policy, climate, technological change, macroeconomic conditions, etc. In many applications, the
relevant questions investigated by the model are of the following form: if some specific policy were
different in the future, how would this affect the future outcomes for farm commodity prices and
quantities. For example, this is the form of question that is often posed in the context of options for
changing US farm subsidies in the future. Because they have basdline projection components, the
FAPRI framework and a few others are well suited for these future-oriented questions. But the use of
such models to anayze the recent past is a'so common whenever that is a relevant question.
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139.  Aswith other calibrated smulation models, the FAPRI moddl itself is also used routinely for
both projections and retrospective counterfactual analysis. One recent publication that applied
retrospective counterfactual analysis concerned world peanut (groundnut) policy. That study adapted
the basic FAPRI framework, much as it was adapted to apply to the current case for upland cotton, to
consider international peanut policy questions. The model is calibrated to three recent years —
1999/2000, 2000/2001 and 2001/2002 — and examines a peanut trade liberalization scenario.*®

140. A second recent retrospective counterfactual application was to the US sugar programme in a
project conducted for the US General Accounting Office. In that analysis, a version of the FAPRI

domestic sugar model was combined with the CARD international sugar model (much as
Professor Sumner has done for upland cotton, as reported in Annex | to Brazil’s 9 September Further
Submission). The model was calibrated to 1999 data, and results considered the effects of policy
reform relative to the 1999 crop year actual outcomes.'®®

141.  In addition, Brazil notes that USDA has frequently used calibrated smulation models to
perform retrospective, counterfactual analysis. For example, USDA economists calibrated the USDA
“SWOPSIM” model, which was used extensively to anayze trade policy options in the 1980s and
1990s, to 1989 data and solved it for commodity prices and quantities that would have obtained in that
year under alternative trade liberalization scenarios.*®’

142.  The USDA “FAPSIM” mode, which is quite similar to the FAPRI modél, is a calibrated
simulation model that is also used for retrospective counterfactual analysis and for considering policy
options relative to projections. According to J. Michadl Price of the USDA Economic Research
Service, who was one of the developers of the model and currently maintains and operates the model,
it is calibrated to historical data each year as well as to the official USDA basdline. That mode is
used for responding to questions about future policy options and to retrospective counterfactual
questions. Indeed, one of the first published applications of the “FAPSIM” model was a retrospective
counterfactual analysis of US grain storage policy.**®

143.  One of the most recent applications of the USDA “FAPSIM” model was to respond to
requests for both aternative projections and retrospective counterfactual analysis from the
Commission on the Application of Payment Limitations for Agriculture. These results, which have
been discussed in previous submissions by Brazil, used the FAPSIM policy framework.'®

144.  According to the Commission Report (chaired by the Chief USDA Economist):

“Westcott and Price andyzed the effects of eiminating marketing loans on
production and prices of mgor crops over the period from 1998 through 2005. The

185 Exhibit Bra-303 (John C. Beghin and Holger Matthey. “Modeling World Peanut Product Markets: A
Tool for Agricultural Trade Policy Analysis.” Center for Agricultural and Rura Development (CARD),
May 20032.

186 Exhibit Bra-304 (John C. Beghin, Barbara El Osta, Jay R. Cherlow, and Samarendu Mohanty. “The
Cost of the US Sugar Programme Revisited,” Center for Agricultural and Rural Development (CARD),
March 2001).

187 See http://www.ers.usda.gov/data/sdp/view.asp?f=trade/92011/ and
http://www.ers.usda.gov/data/sdp/view.asp?f=trade/92012/.

188 Exhibit Bra-305 (Larry Salathe, JMichael Price and David Banker. “An Analysis of the Farmer
Owned Reserve Program 1977-82.” American Journal of Agricultural Economics, February 1984, p. 1-11).

189 See Brazil’s 7 October Oral Statement, paras. 31-34.
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baseline used for the analysis was the USDA 2000 baseline, which did not anticipate
the sharp decline in cotton price for 2001 crop year.”**°

“The Commission requested that the above study be updated to take into account the
sharp decline in cotton prices for the 2001 crop (Westcott). The updated analysis
indicated that elimination of marketing loan benefits for the 2001 crop would have
lowered cotton acreage by 2.5 to 3.0 million acres or 15-20 per cent and reduced rice
acreage by 300,000 acres or 10 per cent.”***

145.  Findly, there are literaly hundreds of other academic and government studies using a variety
of models calibrated on retrospective data that analyze policy questions. All computable general
equilibrium models use this approach, and most academic partial equilibrium simulation models do so
aswell.

146.  Concerning the second question, it is difficult to determine the reliability of the analysis of
potential (i.e., future) policy outcomes because — by definition — the baseline approach will not mirror
exactly the actua conditions. This is why baseline projections use long-term data to even out
inevitable fluctuations in commodity market developments. Similarly, the but for analysis of a
retrospective study attempts to smulate what would have (but did not actually) occur with different
policy assumptions. However, the retrospective analysis has the benefit of using actual market data
and not projected benchmarks. It is, of course, possible to critique selected portions of the FAPRI
baseline projections if they are treated as forecasts of the future values for prices and quantities.
Agangt this benchmark, the FAPRI projections — like al others — will sometimes miss future
movements in commodity markets.

147.  One measure of the reliability of the FAPRI basdine is that the FAPRI model continues to be
relied upon regularly by avariety of US government and US industry organizations to guide decisions
on important policy questions. USDA even provided the FAPRI economists with their highest award
based on the 2002 basdline analysis."** In addition, FAPRI economists over the years have performed
checks to ensure that the FAPRI modé is as reliable as possible. For example, observed (actua)

planted acreage has generally responded in the directions the model projects when the loan rates and
other driving factors are relatively constant. In addition, FAPRI constantly examines the internal

consistency of the model and its economic logic when compared to actua market events and
conditions and makes appropriate adjustments, as necessary.

148.  Concerning the third question, there are a number of other potential ssmulation modelling
frameworks that can be used as instruments to respond to retrospective counterfactua policy
guestions. The USDA FAPSIM moddl is one such framework. It was used, for example, in the
Westcott/Price analysis of the effect of removing all marketing loan payments for MY 2000 and MY
2001.*** However, the FAPSIM model does not have a full international cotton model as used in the

190 Exhibit Bra-276 (Report of the Commission on the Application of Payment Limitations for
Agriculture, August 2003, p. 124).

191 Exhibit Bra-276 (Report of the Commission on the Application of Payment Limitations for
Agriculture, August 2003, p. 125). See further: Westcott, Paul C. “Marketing Loans and Payment Limitations.”
Presentation to the Commission on the Application of Payment Limitations for Agriculture, May 2003 as cited
in the Payment Limitations Report; Exhibit Bra-222 (Westcott, Paul C., and J. Michael Price. Analysis of the
US Commodity Loan Program with Marketing Loan Provisions. USDA, ERS Agricultural Economic Report
801, April 2001); Westcott, Paul and Mike Price. Estimates done at the request of the Commission on the
Application of Payment Limitations for Agriculture utilizing the Economic Research Service’'s FAPSIM model,
2003 as cited in the Payment Limitations Report.

192 Brazil’s 9 September Further Submission, Annex |, para. 4 (last sentence).

193 See Brazil’s 7 October Oral Statement, paras 32-33.
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FAPRI/CARD framework, and thus would be less appropriate for dealing with the world price aspects
of thiscase. In generd, for specific questions about how quantities and prices of upland cotton would
have been different but for US upland cotton subsidies, the appropriate models with which Brazil is
familiar would all follow the same basic smulation framework as the FAPRI model.

167. How doesBrazil react to Exhibit US-44? BRA

Brazil's Answer:

149. The United States claims that Exhibit US44 demonstrates the “disconnect between the
decline in cotton prices ... and the incentive offered by US marketing loans.”*** But al that Exhibit
US-44 does is to show monthly A-Index prices for upland cotton. These prices, as with other primary
agricultura commodities, move up and down with large swings. This exhibit provides no insight into
the link between US producer’s decisions to keep planting upland cotton as upland cotton prices
(including A-Index prices) move up and down. Further, the quantity of subsidies provided by the US
marketing loan is a function of the difference between the loan rate (currently 52 cents per pound) and
the adjusted world price (AWP) for upland cotton — not the A-Index price.”® As the Pand can see
from the chart provided in response to Question 181, the AWP is consistently and considerably below
the A-Index.

150. A relevant graph to examine the causal link between US subsidies and US production is one

with a horizonta line representing the marketing loan rate, and which compares that line against the
AWP, which is the basis for the payment of marketing loans. Thisisillustrated in the graph below:**°

Average World Price and Loan Rate
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151.  This graph shows first what the Exhibit US-44 neglected to illustrate — that except for a short
period in MY 2000, the AWP was below the loan rate throughout all of MY 1999-2002, and that
marketing loan payments corresponding to the difference between the AWP and the loan rate were

194 YS 7 October Oral Statement, para. 23.
195 See Brazil’s Answer to Question 180.
198 The data is based on the data collected for Brazil’s Answer of Question 181, see Exhibit Bra-311.
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made. All of the dark area below the 52 cents line represents marketing loan subsidies paid to US
upland cotton producers. Thisillustrates US producers’ indifference to market prices. To paraphrase
the United States, the line of 52 cents per pound illustrates a “disconnect,” but it is not one between
the A-Index price and US subsidies. Rather, this graph illustrates the disconnect between the AWP
(and more importantly, the US price received by upland cotton producers) and the acreage and
production response of US producers. even when prices go to record lows, US producers' revenue is
insulated from the decline. This revenue not only kept them in production, but it allowed them to
increase production during MY 1999-2001. And more remarkably, it kept many of the producers
planting 14.2 million acres of cotton when the AWP was near record lows in the period from
February-June 2002. These low prices during the crucial planting decision period are clearly reflected
in the figure above.”’ It was this period that USDA economists Westcott and Price examined and
found that but for the marketing loan payments in MY 2001, US upland cotton production would be
2.5-3 million bales less than it actually was.

152.  Thus, this graph helps explain why there is such alimited response from high-cost US upland
cotton producers to changes in upland cotton prices. Of course, the graph above does not represent
the full amount of revenue supplied by all US subsidies. Other programme features and other
programmes provide additional subsidies that cause the effective per unit revenue guarantee to be
much higher than the loan rate.

153.  If the purpose of Exhibit US-44 was to demonstrate the absence of alink between US upland
cotton production (and price suppression) and US marketing loan payments, then it flies in the face of
the findings of USDA’s own economists. Brazil has referenced the testimony of USDA’s chief
economist, among many other USDA economists, who have candidly acknowledged the enormous
production and price effects that US marketing loan subsidies have on stimulating and maintaining
large amounts of US upland cotton production. **®

170. Brazil quotes areport that states that a 10 per cent increase in soybean prices reduces
upland cotton acreage by only 0.25 per cent (Brazil's 7 October oral statement, para. 27). Could
Brazil indicateif thisanalysisisdone on a short-run basisor along-run basis? BRA

Brazil’s Answer:

154.  The authors of the USDA study cited by Brazil — USDA economists Westcott and Meyer —
use a“modified version of the estimated easticities from Lin et al.,” ** which Westcott/Meyer refer to
as atechnical improvement. The original study by Lin et a. appears to estimate short to medium-run
elagticities. Lin et a. use what the%/ describe as “new supply response elasticities . . . in short-term,
acreage forecasting applications’.*® For the estimation of the elasticities themselves, Lin et a. use
two models that are solved by regression analysis of the effect of expected relative price changes
between crops and the resulting acreage effects in the two following years”*

197 See Brazil’s 7 October Oral Statement, paras. 32-33.

198 Brazil's 9 September Further Submission, paras. 148-161. See further Brazil’s 7 October Oral
Statement, J)aras 31-34.

199 Exhibit Bra-275 (“US Cotton Supply Response Under the 2002 Farm Act,” Westcott and Meyer,
USDA, 21 February 2003, p. 9). Brazil is not in a position to specify in which sense the estimated elasticities
are modified.

200 Exhibit Bra-306 (“Supply Response under the 1996 Farm Act and Implications for the US Field
Crops Sector,” Lin et al., USDA, July 2000, p. 2).

201 Exhibit Bra-306 (“Supply Response under the 1996 Farm Act and Implications for the US Field
Crops Sector,” Lin et al., USDA, July 2000, p. 9-16).
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155.  Lin et al. present their results in Table 21 of their study.?®® It appears that the resulting
estimates of the acreage price elasticities are short or medium-term elasticities (acreage reaction one
to three years in the future), and that the adaptations by Westcott and Meyer are also short to medium-
term elagticities”®

172. Please estimate the price effect, in cents per pound, of the growth in the US retail
mar ket which it issaid hasdirectly contributed to strengthening world cotton prices. US

Brazil’s Comment:

156.  Brazil emphasizes that its claims under Article 6.3(c) of the SCM Agreement revolve around
the present and threatened suppression of prices. Thus, whether world upland cotton prices are
strengthening or weakening is irrelevant to the question whether those prices would have been higher
(at any price level) but for the US subsidies.

176. With reference to Figure 4 of Brazil's Further Submission, how does Brazil explain the

apparent decreasein pricesin 2001 and the increase of the A-Index in recent months, despite
the continued use of US subsidies on upland cotton? BRA

Brazil’s Answer:

157.  Brazil has consstently argued that over the period of investigation (MY 1999-2002), the US
subsidies caused price suppression that was significant when A-Index prices declined and when A-
Index prices increased both during and near the end of the period of investigation in mid-2003.%** As
Brazil explained at the meeting on 7 October 2003, A-Index prices rise and fall for a variety of supply
and demand reasons®® One of the reasons that prices fell as low as they did in MY 1999-2001 and
did not rise as far as they should have in MY 2002 was due to the US subsidies. This is best
illustrated in Figure 14, set out in Brazil’s 9 September Further Submission and reproduced below:

202 Exhibit Bra-306 (“Supply Response under the 1996 Farm Act and Implications for the US Field
Crops Sector,” Linet a., USDA, July 2000, p. 60).

203 Due to the adaptations, the elasticities reported by Westcott and Meyer are not identical to those
reported by Linet al.

204 Brazil's 9 September Further Submission, paras. 83-89 (discussing definition of “price
suppression”); paras. 92-93 (discussing “ causation”).

205 Brazil's 7 October Oral Statement, paras. 18-28.
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Figure 14°°
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158.  Thisfigure represents Professor Sumner’s findings, but a similar figure could be reproduced
to reflect other levels of price suppression — including the 33.6 per cent suppression of US prices
found by USDA’s own economists for MY 2001,%°" as well as the ICAC and other international
organizations findings of price suppression caused by US subsidies for upland cotton.?*® Professor
Sumner’s findings indicate that during MY 1999-2002, there were a number of globa supply and
demand factors (including $12.9 billion in US subsidies) that caused upland cotton prices to fal and
remain at low levels compared to historical prices throughout the period of investigation. The upper
line on the graph reflects the contribution of the $12.9 hillion in US subsidies to keeping A-Index
prices suppressed. The area below the upper line and above the darker area reflects the amount of
price suppression. In other words, regardless of whether market prices rise or fal, there is always a
price-suppressive effect.

159.  With respect to the Panel’ s specific question regarding the effects of US subsidies in the latter
hdf of MY 2002, the record shows that US and A-Index prices rose in MY 2002 for a number of
supply ™ demand factors — many of which also impacted the market during the fall of pricesin MY
1999-2001. The most important supply factor was the decline in production of 1.71 million tonsin
MY 2001-2002 by non-US producers such as the African Franc zone, Southern Africa, East Asia,
South Asia, and the former Soviet Union countries”®® The evidence suggests that many of these
producers could not maintain existing levels of production at lower prices that existed in MY 2001
and MY 2002. For example, Christopher Ward testified that even though Brazilian Mato Grosso
producers had extremely high yields and low costs, they were forced by low prices to cut their
production by 34 per cent in 2001 and by 25 per cent in 2002, compared with 2000 production
levels®® Similarly, Mr. lbrahim Malloum, President of CottonChad, testified that lower pricesin MY

206 AIndex prices with and without subsidies are based the baseline and the change from the baseline
as reflected in the results of Professor Sumner’'s simulation model. See Brazil’'s 9 September Further
Submission, Annex |, Tablel.5a.

207 Brazl's 7 October Oral Statement, para. 32-33.

208 See Brazil's 9 September Further Submission, paras. 148-162 (discussing price suppressing effects
of marketing loan payments including Figure 11 at paragraph 160), para. 190 (NCC estimates of 3 cent per
pound price suppressing effect from only the GSM 102 program), paras. 200-213 (various international studies),
paras. 214-232 (Professor Sumner’s analysis). See also Brazil's 7 October Ora Statement, paras 31-34
(discussion of Westcott/Price studies of price suppressing effects of marketing loans in MY 2000 and MY
2001).

209 Exhibit Bra-208 (“Cotton: World Statistics,” ICAC, September 2003, p. 28-29).

210 Exhibit Bra-283 (Statement of Christopher Ward— 7 October 2003, para. 6).
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2001-02 meant that Chadian production fell because producers could not afford inputs such as
fertilizer.”**

160.  For US producers at the time of planting for the MY 2002 crop — between January-April 2002
— the AWP and US price received by US producers were near record lows*** Faced with an annual
39 cents per pound differential between total costs and such pricesin MY 2001, US cotton producers
still planted 14.2 million acres of upland cotton for MY 2002.%** The resulting US production in MY
2002 was 16.73 million bales (or 3.64 million metric tons). This is an extraordinary amount of
acreage and production given the huge gap between US producers costs and expected market
revenue. It is estimated that without US subsidies, US production in MY 2002 would have been
approximately 1.92 million metric tons, or 1.72 million metric tons less than what US upland cotton
farmers actually produced.”™* The effects of this additional 1.72 million metric tons of subsidy-
generated production can be judged from the effects of an actual decline in world supply of 2.365
million metric tons®*®, which contributed to an increase in A-Index prices of 33 per cent between MY
2001 and MY 2002.%*® If an additional 1.72 million metric tons of US production were taken out of
world supply, prices would have been even higher. Professor Sumner has indicated that A-Index
prices in MY 2002 would have increased by 17.70 per cent absent the US subsidies®’ Thus, the
effect of the US subsidiesin MY 2002 — even as prices increased — was to SUPPress prices.

178. The Pand notes Exhibit US63. Could the US please provide a conceptually analogous
graph concerning US export salesduring the same period? US

Brazil’s Comment:

161. Brazil offers a conceptualy anaogous figure to Exhibit US-63 concerning US and rest-of -
the-world export sales. The figure below shows the relative changes in US and non-US exports as
compared to the previous year for the period MY 1997-2002, based on data covering the period MY
1996-2002.%*%

211 Chad’s 8 October Oral Statement (Statement of 1brahim Malloum, para. 7).

212 See Brazil’s Answer to Question 167.

213 Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4).

214 Brazil’'s 9 September Further Submission, Annex |, Table I.5a applying the percentage change.

215 Exhibit Bra-208 (“ Cotton: World Statistics,” ICAC, September 2003, p. 4).

216 Exhibit Bra-208 (“ Cotton: World Statistics,” ICAC, September 2003, p. 106).

217 Brazil’s 9 September Further Submission, Annex |, Table |.5a.

218 Exhibit Bra-307 (Change in US and World Exports in Percent). The exhibit also contains the
underlying data for the figure with the sources being described in more detail in Exhibit Bra-302 (Revised and
Extended Data on Article 6.3(d) claim).
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162.  The figure demonstrates that US exports increased in every year except for MY 1998, during
which the United States claims it suffered a major crop failure. In addition, US exports increased in
all years, except for MY 1998, more than exports from non-US producers, which since MY 2000 even
decreased continuoudly. The figure demonstrates that the United States gains world market share,
with its own exports increasing since MY 1999, at the expense of non-US exports, which have fallen
snce MY 2000.

163.  Insum, this figure supports Brazil’s claim of serious prejudice under Articles 5(c) and 6.3(d)
of the SCM Agreement. It aso supports Brazil’s claim of serious prejudice under Articles XV1:1 and
3 of GATT 1994 because the USshare of world export trade increased, in significant part, by the US
subsidies at the expense of other lower-cost producers.

179  Could Brazil comment on the argument that decoupled payments and other subsidiesto
upland cotton are largely being capitalized into land values and that removing these subsidies
would reduce the cost of production of upland cotton producers (US 7 October oral statement,
para. 48). What would bethe net effect of these adjustments? BRA

Brazil's Answer:

164. A February 2003 study by ERS economists estimated that “decoupled” payments lead to an
increase of about 8 per cent in US farmland values®® A more comprehensive ERS 2001 report
estimating the regional effects of al subsidies (not just decoupled subsidies) on land values found that
land values increased by 16 per cent in the regions where upland cotton is grown. This is shown in

the following chart:**°

219 Exhibit Bra-308 (“Decoupled Payments: Household Income Transfers in Contemporary US
Agriculture,” ERS Agricultural Economic Report No. 822).

220 Exhibit Bra-309 (Barnard C., Nehring, R., Ryan, J., Collender, R. “Higher Cropland Vaue from
Farm Programme Payments: Who Gains?’ Economic Research Service. USDA Agricultural Outlook November
2001, p. 29).
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ERS/USDA Estimated Cropland Value Attributableto
Commodity Programme Payments
Estimated Value Per cent of Value
Total Value of Land Attributableto Attributableto
Region Harvested in 8 Commodity Commodity
Programme Crops Programme Programme
Payments Payments
Prairie Gateway 41.70 9.40 23.00
Mississippi Portal 17.30 2.70 16.00
Fruitful Rim 21.60 2.20 10.00
Southern Seaboard 18.20 1.80 10.00
Eastern Uplands 4.60 0.50 10.00
Total 103.40 16.60 16.05

165.  Brazil notes that neither of these studies provides an estimate of the percentage of each dollar
of “decoupled” or total subsidy payments that are capitaized into land values However, an
August 2003 study by ERS economists indicates that PFC payments in MY 1997 resulted in an
increase of land rents by 34-41 cents of per PFC dollar.”** Thus, contrary to the premise of the
Panel’s question, this evidence suggests that PFC payments are somewhat, but not “largely
capitalized” into land rents.

166.  There would be only aminimal impact on total costs of production for upland cotton farmers
from the remova of both “decoupled” and total US subsidies. For the allegedly “de-coupled”
payments referred to in the February 2003 ERS study, the impact of an 8 per cent reduction in land
values trandates into a decrease in total costs of US upland cotton producers by less than one per cent
(0.75 per cent).®* If the effects on increased land values from all subsidies are taken into account
(using the 2001 ERS regiona study), then US upland cotton producers costs would have declined
between MY 1999-2002 by only 1.49 per cent.”*® In response to the Panel’ s question, the net effect of
these tiny adjustments throughout MY 1999-2002 on the very wide cost-revenue gap and the other
costs of production analysis conducted by Brazil in its various submissions is obvioudy minimal.

167.  Findly, the United States at paragraph 48 of its 7 October Ora Statement criticized Professor
Sumner’s analysis for allegedly not factoring into his estimates the effect of direct payments being
capitalized into increased land rents. The US criticism is misplaced. Professor Sumner’s model used
very low estimates of production incentives for every dollar of PFC payments (only 15 per cent) and
direct payments (only 25 per cent)?* By taking a very conservative approach for these direct
payments, Professor Sumner’s analysis more than allows for the effects these payments have in
increasing land values. This can be illustrated by using the 34-41 per cent results of the August 2003
land rent study referred to above. The results of this study suggest that 66-59 cents of each PFC
dollar are not reflected in increased rents. This leaves more than enough residue from each PFC and
direct payment dollar to acount for the only 15-25 per cent production effects for PFC/direct
payments found by Professor Sumner.?*®

180. Please describe the precise formula as to how USDA determines the " adjusted world
price’ using the Liverpool A-Index, the NY futures price and any other relevant price
indicators. Please submit substantiating evidence. BRA, US

221 Exhibit Bra-310 (“The Incidence of Government Program Payments on Agricultural Land Rents:
The Challenges of Identification”, Roberts, Kirwan, and Hopkins, August 2003, American Journa of
Agricultural Economics, p. 767.).

222 Exhibit Bra-7 (ERS Data: Commodity Costs and Returns).

223 Exhibit Bra-7 (ERS Data: Commodity Costs and Returns).

224 Brazil’s 9 September Further Submission, Annex |, para. 48.

225 Brazil’s 9 September Further Submission, Annex |, para. 48.
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Brazil’s Answer:

168.  Brazil looks forward to receiving a detailed description of the complicated caculation of the
adjusted world price from the United States in reply to this question. Brazil has set forth a brief
description of the calculation of the adjusted world price in paragraph 73 of its 24 June First
Submission, and will elaborate to the best of its understanding.

169.  Thedetails of the complicated calculation method for the adjusted world price are laid down
in 7 CFR 1427.25.*° The weekly Cotton Outlook published by Cotlook Ltd. provides a somewhat
smpler description of the process. Exhibit Bra-51 includes the Cotton Outlook description of the “US
Pricing Mechanism”, including the calculation of the adjusted world price for the week of
31 January 2002.%%

170.  The descriptions shows that the adjusted world price is calculated based on the A-Index from
which atota adjustment factor is subtracted, thus:

The Adjusted World Price (AWP) is calculated from CIF North Europe quotations,

adjusted for shipping, location and quality differentials. The Shipping Differential is
derived from the average over the preceding 52 weeks, or as many of that number of
weeks for which quotations are available, of the difference, calculated from
Thursday’ s values only, between the average of the Memphis and CalifornialArizona
CIF North Europe quotations, and the Middling 1- 3/32” (31-35) domestic spot market
average. However, the Shipping Differential in any week may not fall below, or rise
above 115 per cent, of an assessed actual transportation cost (now 12.9 cent). A

further discount, the Course Count Adjustment, is applied by reference to the amount
by which the World Quality difference exceeds the appropriate Loan Quality
Difference. It applies to cotton of any grade stapling 11/32” or shorter, and to

selected lower gradesin longer staples.””®

171. Brazil dso notes that under certain conditions, the Secretary of Agriculture is entitled to
reduce the adjusted world price below the result of this calculation — the so-called Step 1 adjustment.
In such circumstances, the adjusted world price would be reduced by a maximum of the difference
between the A-Index and the average of the cheapest US Middling 1-3/32" CIF North Europe quotes
— thus, the amount by which the US price quotes exceed the average of the five cheapest price quotes
worldwide. Such adownward adjustment would increase the amount of marketing loan payments that
US upland cotton farmers receive and help close the cost-revenue gap that US producers face.

181. Pleaseprovideaside-by-side chart of the weekly US adjusted world price, the Liverpool
A-Index, the NY futures price, and spot market prices from 1996-present. What, if anything,
doesthisreveal? BRA, US

Brazil’s Answer:

172.  InBrazil Bra-311, Brazil provides a side-by-side chart of the weekly US AWP, the A-Index,
the nearby New York futures price, the average US spot market price and prices received ty US
producers from January 1996 to the present. The figure below shows the respective price
developments over this period. Exhibit Bra-311 also contains a colour copy of this chart**°

226 Exhibit Bra-36 (7 CFR 1427.25).

227 Exhibit Bra-51 (Cotton Outlook, 1 February 2002, p. 16).

228 Exhibit Bra-51 (Cotton Outlook, 1 February 2002, p. 16) (emphasisin original).

229 The data has been obtained from the Cotton Outlook published by Cotlook, Ltd. in Liverpool.
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173.  The figure demonstrates that the A-Index price is consistently 12-14 cents per pound higher
than the adjusted world price (“AWP’), which congtitutes the basis for the US marketing loan
payments. The average difference between both prices over the 1996-present period is 13.76 cents
per pound. As expected, both prices move in parallel. Further, both prices follow the price trends that
originate from the New Y ork futures market or at least move in parallel to those prices. Thereisaso

a close linkage between the average US spot market price and the New York futures and A-Index
prices.

174.  The figure further demonstrates that the New York futures prices and the average US spot
market prices are usualy more volatile than the A-Index and AWP prices. Thus, any rapid increases
or decreases in the New York futures prices will not necessarily be reflected to the same extent in
AWP or prices received by US producers — the prices of which marketing loan and counter-cyclical
payments, respectively, are triggered. They may just be atemporary phenomenon.

175. In sum, the price movements support Brazil’s argument that New York futures, US and
international prices for upland cotton are closaly linked, and that price movements and trends
originating from the US market are closaly tracked by prices on the world markets®*°

176. That US and internationa — and indeed Brazilian — prices closely track each other
demonstrates that production and price effects from the US subsidies on the US market are
transmitted to the international upland cotton market and to third country markets such as the
Brazilian market or markets where Brazil exports its upland cotton. The Panel will remember that the
A-Index is composed of price quotes from 16 different upland cotton export markets around the
world.®'  Thus, if USDA sudies like those undertaken by Westcott and Price establish price-
suppressing effects of the US subsidies for the US market, those effects will also occur on the

230 5ee Section 3.3.4.9 of Brazil’s 9 September Further Submission, para. 233-250.
21 Brazil’s 9 September Further Submission, Annex |1, para. 24.
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international and third country markets. The paralelism in the price movements establishes the link
between price suppression in the US and international markets and other third country markets.

182. Please explain why the US can be taken to be priceleaders, or pricesetters, (and not just
takers) when US producers receive large subsidy payment to support the difference between

world pricesand their own costs? BRA

Brazil's Answer:

177.  The Pand’s question focuses first on “US producers’ who receive large subsidies. One of the
premises of this question is that US producers receive subsidies that account for the difference
between world prices and their own costs. Thisis not entirely correct. US producers receive what the
USDA refersto as“ Average price received by US producers’. During the MY 1999-2002 period, this
US producer price was on average 9.2 cents per pound, or 17.6 per cent, below the world A-Index
price®®* Other than the first month of marketing year 1999, the A-Index price was always higher than
the US price received by US producers between MY 1999-2002. The lower prices paid to US
producers are partly explained by the transportation costs of upland cotton from the United States to
foreign markets, where most US upland cotton is marketed. However, as the Panel’s question
suggests, the total revenue received by US producers includes marketing ban payments that are a
function of the set loan rate (52 cents in MY 2002) and the adjusted world price that itself is
determined in part by reference to the A-Index prices.

178.  During MY 1999-2002, individual US producers of upland cotton did not “set” or “lead” A-
Index prices. Most US producers were isolated from the effects of market price during MY 1999-
2002. Asthe Panel’s questions implies, on average, US producers were generally able to cover their
costs based on a combination of market revenue and the large subsidies they received during MY
1999-2002.%* The guaranteed subsidies and price support at high price levels ensured a revenue
stream that left them largely indifferent to market prices throughout the entire period of investigation.

179.  The Panel’s question further asks how the United States could be a“ price setter” in the world
upland cotton market. Individual US exporters of US upland cotton do not “set” or “control” the
price of upland cotton. In a world-wide market such as the upland cotton market, no single private
trader has the market power (in an anti-trust sense) to “set” the world price. As Andrew Macdonald
testified, prices of upland cotton are discovered hourly and daily by traders in the futures, spot, and
forward delivery markets based on key supply and demand factors.”** Nor has Brazil argued that the
US leads prices down by initiating a price war, as may occur with industrial products.

180.  What Brazil has argued is that the United Statesis aleading driver of the world upland cotton
market to the extent it suppresses the price of upland cotton. The United States can do this because of
its large guaranteed production and direct subsidies that inject a near permanent stream of large US
production and supplies into the world market. US export subsidies drive the world market in the
sense that they stimulate the demand for high-cost US upland cotton at the expense of other world
producers. Further, its size (by far the largest exporter and second largest producer), itstransparency,
which in turn plays amgjor role in the price discovery in the New Y ork futures market, and the ability
of US exporters to use the Step 2 and GSM 102 tools to market US upland cotton, allow it to suppress
world prices®®® Only by taking these price-suppressing factors into account could it be said that the
United States “leads’ world prices.

232 See Brazil’s Answer to Question 181 for data on the A -Index prices and the prices received by US
producers.

233 See Brazil’s Answer to Questions 125 (2) (c) and 163.

234 Brazil’s 9 September Further Submission, Annex |1, paras 11-13, 15-25 and 38-42.

235 Brazil's 9 September Further Submission, paras. 134-145; Annex I, paras. 38-42 and Chad's 8
October Oral Statement (Statement of Ibrahim Malloum), para. 13-14.
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181.  For example, the large size of the US production, which represents approximately 20 per cent
of total world supply annually, is a key factor in driving and influencing world prices®*® Shiftsin US
production caused by good or bad US wesather influence total world supply and create an impact on
world prices®®” In much the same way as US weather plays a role in the discovery of world prices
(by reducing US and, thus, world stocks), continued high levels of US production generated by US
subsidies suppressed world prices throughout the period of investigation by increasing world supplies.

182.  Further, the dominant (over 40 per cent) export market are of the United States coupled
with the Step 2 and GSM 102 export subsidies creates a further suppressing effect on world prices®
These export subsidies allow US exporters to price their upland cotton below the prices of most other
world producers because Step 2 gives them (not US producers) the difference between the lowest US
price and the A-Index price (the average five lowest prices in the world market).”*® These subsidies,
along with the domestic production and direct payment subsidies, have permitted exporters of high-
cost US upland cotton to increase US world market share even as prices plunged throughout MY
1999-2001. Thus, while individual US exporters may not have “set” or “led” prices, the US subsidies
alowed these exporters to continue marketing high-cost US cotton at whatever market price was

determined by global supply and demand conditions.

K. ARTICLE XVI OF GATT 1994

183.  Why does Brazil believe that the appropriate " previous representative period” is the
term of the previous Farm Bill, MY 1996-2002? (Brazil'sfurther submission, para. 282) BRA

Brazil’s Answer:

183.  The Pand’s question has stimulated a re-evauation by Brazil of the appropriate “previous
representative period” in relation to Article XV1:3. Brazil agrees with the US arguments made in the
EEC — Wheat Flour GATT dispute that the appropriate “previous representative period” in
Article XVI:3 should be one in which trade patterns have not been distorted by subsidies. In that
dispute, the United States correctly argued:

...that the three most recent caendar years could not be used as the representative
period in the case since, given the distortion of trade patterns resulting from the heavy
use of export subsidies by the EEC, it did not congtitute a period during which
“normal market conditions existed.” There was ample GATT precedent for selecting
a period when subsidization was not unduly affecting the market shares. During the
1995 Review Session it was agreed that in determining what is an equitable share of
world trade, the CONTRACTING PARTIES should not lose sight of the “fact that

238 Brazil’s 9 September Further Submission, para. 135.

237 Consider the following market reports: Exhibit Bra- 312 (Cotton Outlook, 4 October 2002, p. 3
(“Current devel opments on the production side — though perhaps not the consumption side — would seem to be
constructive for prices. Yield potential in several parts of the world appears to be diminishing as a result of
unfavourable weather — including storm systems affecting open cotton in parts of the United States.”)); Exhibit
Bra-312 (Cotton Outlook , 27 September 2002, p.3 (‘Tropical Storm Isidore drove New Y ork futures to higher
levels earlier this week, on the grounds that its predicted path would bring heavy rainfall across a huge swathe
of the south eastern United States and the Memphis Territory, and thus damage yield and quality prospects...
[D]espite the adverse weather, the US will continue to need to make inroads into what remains a significant
exportable surplus.” )); and Exhibit Bra-312 Cotton Outlook, 7 June 2002, p. 3 “Many eyes are directed
towards developments in West Texas, where rain appears to have fallen too heavily in places where it is less
needed and insufficiently in the dryland areas where soil moistureislacking.”)).

238 See Brazil’s 9 September Further Submission, paras. 139-142.

239 Chad's 8 October Oral Statement (Statement of Ibrahim Malloum), para. 14; Brazil’s 9 September
Further Submission, Annex |1, paras. 31, 49-53.
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the export subsidies in existence during the selected representative period may have
influenced the share of the trade obtained by the various exporting countries.”
(GATT, BISD 3“ Supplement, paragraph 19, page 226). Then, in 1960, the
CONTRACTING PARTIES adopted a Panel Report which dealt with notification of
subsidies, in which it was agreed that an analysis of the effect of a subsidy should
include statistics “... for a previous epresentative year, which were possible and
meaningful, should be the latest period preceding the introduction of the subsidy or
preceding the last major change in the subsidy.” (GATT, BISD ¢ Supplement,
Annex 11(b)(ii), page 194).... Thus, it was necessary to examine a period of which
preceded the adoption of the EEC’s subsidy system in order to assure that the trade
distorting effect which the EEC system had already had on world markets was
minimized as a factor in judging “ equitable share.” **°

184.  There has been no period since the 1930s when US producers of upland cotton were not
subsidized.?**  Since the 1980s in particular, US upland cotton producers have been guaranteed very
high levels of government payments by a variety of subsidies, including the marketing loan
programme that began in MY 1986. The revenue guarantee that these subsidies provide has locked in
large amounts of apparently permanent high-cost US upland cotton production and exports. These
distortions exist even in those years in which actua quantities of payments under the programmes are
minimal due to higher prices. Thisis because the subsidies provided to high-cost producersin years
of low prices mean they stay in business to continue to produce upland cotton also at times when
subsidies fall due to increased prices. The relatively small planted acreage and production response
by US producers to market prices over many years reflects the effects of this guaranteed US
government revenue.

185.  Inview of the US argumentsin EEC — Wheat Flour and the long-term distortions in the US
production and exports caused by US subsidies, one appropriate “representative period” would be a
simulated period in which no subsidies were provided. The Panel would examine the question: what
would be a Member’s share of world trade if it received no subsidies? This question, of course, isa
function first of the amount of acreage and production, and ultimately exports attributed to the
subsidies. The Panel is fortunate to have the benefit of very recent 2003 analysis by USDA
economists Westcott and Price, who estimated that up to 3 million US acres of upland cotton
production would have not been planted in MY 2001 if no marketing loan payments were made that
year. These 3 million acres represent 19.36 per cent of US upland cotton acreagein MY 2001.%** A
reduction by this amount would imply a reduction in US production of 3.79 million bales for MY
2001.%** Consequently, US exports would also fall by about 3.79 million bales, representing 34.74 per
cent of US exportsin MY 2001.%** Theimplied export effects from the Westcott/Price study are very
similar to those found by Professor Sumner, who estimated the export-increasing effects of the
marketing loan programme in the comparable period to be 29.67 per cent and the effects of all US
subsidies to increase US exports by 48.16 per cent**®

186.  Therecord provides an example of what the US share of world export trade in upland cotton
would be in a marketing year in which production and exports fell by amounts similar to those
estimated by Professor Sumner and Westcott/Price. In MY 1998, 20 per cent of US upland cotton

240 GATT Panel Report, EEC — Wheat Flour, para. 2.8— 2.9 (emphasis added).

241 See Brazil’s 9 September Further Submission, para. 269.

242 Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4).

243 19.36 per cent of 19.603 million bales as reported in Exhibit Bra-4 (“Fact Sheet: Upland Cotton,”
USDA, January 2003, p. 4).

244 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton”, USDA, January 2003, p. 5).

245 Brazil’s 9 September Further Submission, Annex |, Tables |.5d and I.5a. See paras. 17-18 and 75
for determining the comparabl e period.
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246
7.

acreage was abandoned and US harvested acreage fell by 2.8 million acres compared to MY 199
US production fell by 4.77 million bales and US exports fell by 3 million bales. Asaresult, US world
market share declined from 27.6 per cent in MY 1997 to 17.9 per cent in MY 1998.** This
considerable decrease in the US share of world export trade provides an approximation for the Panel
to assess what the equitable US share would be but for the US subsidies in MY 2001-2003. Thus,
MY 1998 is a useful representative period for the Panel to examine (in conjunction with Professor
Sumner’s and USDA economists Westcott/Price’ s analysis).

187.  An dternative representative period that the Panel could use for assessing the inequitable
nature of the US share of world export trade in upland cotton is the period MY 1994-96, during which
the average level of US subsidies fell to “only” $495 million per year?*® The development of the US
world market sharein MY 1994-1996 compared to MY 2001-2003 is shown in the graph below:**°

U.S. Share of World Export Trade (MY1994-2003)
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188.  During the period 1994-1996, US producers were generally able to cover their total costs of
production Iargely from market revenue. In these conditions, US world market share averaged
28.4 per cent®™ Yet, in conditions where market revenue plunged, costs of production and the cost-
revenue gap increased. Average MY 1999-2002 US subsidies were six times greater than the period
MY 1994-96, and US world market share increased to between 38 and 41.6 per cent in MY 2001-
2002. These record high levels of world market share were purchased with large increases in both the
quantity and level of guaranteed subsidiesin MY 2001-2003 — huge marketing loan payments as well
as increases in revenue support of 10 cents a pound resulting from the 2002 FSRI Act.®* Thus, even
though the period MY 1994-1996 was till heavily influenced by the revenue guarantees provided by
the numerous US upland cotton subsidy programmes, this period could be a representative period for
the Panel to examine for the purposes of making its “inequitable” share of world export trade findings.

246 Exhibit Bra-4 (“ Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4-5).

247 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).

248 See Brazil’s 9 September Further Submission, para. 110, note 145 and Figure 2.
249 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).

250 Exhibit Bra-302 (Revised and Extended Data on Article 6.3(d) claim).

251 Brazil’s 9 September Further Submission, para. 309.
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184. Why does Brazil believe that an "equitableshare” isonewhich factorsout all subsidies?
To the extent that domestic support and export subsidies are permitted by the Agreement on
Agriculture, why should they not be accepted as being normal conditions in analyzing an
equitable market share? (SeeBrazil'sfurther submission, paras 288-289) BRA

Brazil’s Answer:

189.  Brazil believes, for the reasons articulated by the United States in the EEC - Wheat Flour
dispute quoted in Brazil's Answer to Question 183, that the appropriate representative period for
evaluating the inequitable share of share of world export trade is one in which no (or a most very
few) trade-distorting subsidies were provided. Selecting an earlier representative period where the
market share is not tainted with subsidies alows an assessment of whether a later market share is
tainted by subsidies. As the United States argued well in EEC — Wheat Flour, the inequitable nature
of a world market share can best be judged in comparison to what an equitable, i.e., non-heavily
subsidized world market share would be. This is consistent with Brazil’s arguments in paragraphs
288-289 of its 9 September Further Submission that a non-subsidized world market share of 17 per
cent is, by definition, an equitable share for the purpose of Article XVI1:3. By contrast, a heavily
subsidized and subsidy-increased world market share of 41.6 per centin MY 2002 isinequitable?**

190.  With respect to the second question, Brazil notes that although agricultural domestic and — to
a certain extent - export subsidies are not prohibited, GATT Article XVI places clear limits to such
subsidization. Section A determines, for example, that subsidies must be notified when the operate
“directly or indirectly to increase exports of any product from, to reduce imports of any product into,
its territory”. More specificaly, it established that the subsidizing Member must avoid causing
serious prejudice to the interest of other Members. Therefore, even purely domestic subsidies should
only be granted in a manner that does not affect the equilibrium of world trade that would be achieved
in their absence.

191. The GATT Article XVI obligations — especially those of the second sentence of paragraph 3 —
are primarily focused on the effects of subsidies that operate to increase exports. Paragraph 2 places
particular emphasis on the fact that such subsidies “may cause undue disturbance” to the “normal

commercia interests’ of other Members. Large subsidies stimulating exports cannot be understood
not to cause “undue disturbance” that affect the “normal commercial interest” of other Members.

Otherwise, GATT Article XVI1:3 would be dripped of any meaning. If, the starting point to an

analysis of an equitable share grandfathers subsidies that were being previoudy granted, such anaysis
would start from an inequitable situation of equilibrium.

192. Theterm “equitable” is defined as something that is “characterized by equity or fairness; fair,
just.”®* “Equitable’ does not relate to something that is “legal” or “permitted.” Something that is
permitted may well be not equitable. The fact that certain subsidies are “permitted” does not
grandfather their effects and transforms them into “normal conditions in analyzing an equitable
market share,” as put by the Panel in this question. Thetext of GATT Article XVI:3 requires that the
test of “equitable” market share be primarily and intrinsically linked with the concept of fairness.

Therefore, an “equitable” analysis of afair equilibrium of market shares cannot be one that starts by
accepting as legitimate — or as “normal conditions” — the effects of widespread and expensive
subsidies that only afew Members can afford, to the expense of developing countries.

193.  Brazil does not believe that subsidies representing 95 per cent of the value of awidely-traded
commodity product like upland cotton can ever be considered to have been provided under “normal
conditions’. Nor can a dramatic increase in absolute levels of subsidies coupled with the increase in

252 See Brazil’s 9 September Further Submission, para. 288.
253 The New Shorter Oxford English Dictionary, 1993 edition, p. 843.
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the subsidization rate (and in absolute subsidy payments) during the period MY 1999-2002 over a
previous representative period be considered to be “normal conditions’. Further, when a more than
doubling of world market share by a WTO Member coincides with record low world prices, record
gaps between total costs and market revenue and record amounts of that Member’s subsidies, the
subsidies cannot be considered to have been provided in “normal conditions’.

185. Please respond to the following questions concerning the relationship between

Article XVI:3of the GATT 1994, the disciplines on export subsidies and domestic support in the
Agreement on Agriculture and the disciplines on prohibited export subsidies and actionable

subsidiesin Articles 3, 5(c) and 6.3(d) of the SCM Agreement. BRA, US

@ Are agricultural domestic support programmes challengeable under Article XV1:3 of
the GATT 1994? How, if at all, is the title of Section B of Article XVI (" Additional
provisionson export subsidies’ (emphasis added)) relevant? How, if at all, are Articles
13 and 21.1, or any other provisons of the Agreement on Agriculture, relevant?

Brazil's Answer:

194.  With respect to the first question, the answer is that any domestic support programme that
grants “directly or indirectly” “any form of subsidy which operates to increase the export of any
primary product” is covered by the second sentence of Article XVI1:3. All of the domestic support
subsidies challenged by Brazil in this case operate to increase US exports. Professor Sumner found
that each of the challenged US subsidies he examined had the effect of increasing US exports.”**

195.  Because Article XVI, including Article XV1:3, deals with serious prejudice to the interests of
another Member, the direct context for interpreting its provisions is found in Article 5 of the SCM
Agreement. Article 5 makes no distinction between subsidies contingent upon export and domestic
support subsidies. It provides that “[njo Member should cause, through the use of any subsidy
referred to in paragraphs 1 and 2 of Article 1, adverse effects to the interests of other Members”.
Articles 1 and 2 of the SCM Agreement in turn make no distinction between export and domestic
support subsidies.

196. The United States argues that the only subsidies governed by Article XVI1:3 are export
subsidies® This argument misreads Article XV1:3. Although the first sentence of Article XVI:3
refers to “subsidies on the export of primary products,” the second sentence provides:

“If, however, a contracting party grants directly or indirectly any form of subsidy
which operatesto increase the export of any primary product from its territory . . .”

The word "however" isimportant, as it signifies that the second sentence contradicts the first and does
not follow from it. Similarly, the use of the phrase “on the export of primary products’ in the first
sentence of Article XVI:3 is quite different from the phrase “which operates to increase the export of”
in the second sentence of Article XVI1:3. The notion of “on the export” is analogous to the export
contingency set out in Article 3.1(a) of the SCM Agreement. However, the phrase “which operates to
increase the export of” does not contain an export contingency requirement. Rather, it focuses on
effects — whether the subsidies have the effect of increasing exports. Thus, read in light of the SCM
Agreement, the second sentence of Article XV1:3 encompasses a notion of export-related subsidies
that is far broader than subsidies that are “contingent upon export performance;” it includes as “ export
subsidies’ those that operate to increase exports.

254 Brazil’s 9 September Further Submission, Annex |, Tables 5a-5g.
25% US 7 October Oral Statement, para. 61.
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197.  Indeed, the reading of the second sentence of Article XV1:3 as meaning “ subsidies contingent
upon the export of products’ would render Article XV1:3 a nullity. This is because under the US
interpretation, any form of subsidy covered by the second sentence of Article XV1:3 would aready be
deemed prohibited as an export subsidy under Article 3.1(a). Given Article 13 of the Agreement on
Agriculture, GATT Article XVI:3 is clearly intended to continue to provide rights and obligations for
Members. Further, Article XV1 is not a prohibited subsidy provision — it is an actionable subsidy
provision. The subsidies and the provisions of Article XV1 that are not superceded by the provisions
of the SCM Agreement or the Agreement on Agriculture®® must be read consistent with the
actionable subsidy provisions of Article 5 of the SCM Agreement. Article 5 makes no distinction
between subsidies that are contingent upon export and those that are not.

198.  With respect to the Panel’s second question, the title of Section B is not determinative. In
light of the use of the phrase “any form of subsidy” in the second sentence of Article XVI:3, the title
of Section B is properly read as encompassing any subsidies that have any effect on a Member’s
exports — whether they be “export subsidies’ contingent upon export or whether they are “export
subsidies’ having the effect of increasing exports. Finaly, Brazil notes that the US argument that
places primary reliance on the title of Section B to interpret the second sentence of Article XVI: 3is
also questionable given the fact that Article XVI:5 is also covered by the title of Section B — and it
deals with al types of subsidies covered by Article XV1.

199.  With respect to the Panel’s reference to Article 21 of the Agreement on Agriculture, Brazil
does not believe that it is particularly relevant. As the Appellate Body noted in the EC — Bananas
case, Article 21 of the Agreement on Agriculture provides that the provisions of GATT 1994 and the
other multilateral trade agreements on trade in goods “shall apply subject to the provisions of this
Agreement” *" The drafters of the WTO Agreement did not intend agricultural trade to be a GATT-
free zone - quite the opposite. They simply provided transitional provisions in Article 13 of the
Agreement on Agriculture to moderate the application of some GATT provisions, strictly on a
temporary basis. >

200. Article 13 of the Agreement on Agriculture is not that relevant in providing guidance
regarding whether domestic support measures are included within the meaning of “any type of
subsidy” under Article XVI:3, second sentence. Article 13(b)(ii) exempts non-green box domestic
support only from actions based on paragraph 1 of GATT Article XVI, and does not directly exempt
Article XVI1:3. However, Article XVI:1 and 3 must be read together in order to assert a claim of

serious prejudice®®

201.  Article 13(c)(ii) of the Agreement on Agriculture provides that during the “implementation
period”, export subsidies that conform fully to Part V, as reflected in a Member's Schedule, are
exempt from “actions’ based on Article XVI. By implication, such export subsidies are subject to
actions under Article XV1 after the expiry of the peace clause and will be subject to such actions as of
the time that the Pandl issues its ruling. The same applies for green box domestic support under
Article 13(a)(ii). Those subsidies are aso exempt from actions under GATT Article XVI, including
Article XVI:3. But these subsidies can be challenged under Article XV1:3 following the termination
of the peace clause.

(b) Arethe requirements of Article XVI:3 of the GATT 1994 reflected in, developed by or
subsumed by the requirementsin Article 6.3(d) of the SCM Agreement, or in any other

256 See US- FSC, WT/DS108/AB/R, para 117 quoted in Question 185(a).

257 Appellate Body Report, EC — Bananas, WT/DS27/AB/R, para. 155.

258 A ppellate Body Report, EC — Bananas, WT/DS27/AB/R, para. 155.

259 Brazil’s 7 October Oral Statement, para. 59 (arguing that Articles XV1:1 and 3 are directly linked).
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provisions of the covered agreements? Of what relevance, if any, isthe Appellate Body
Report in US-FSC, para. 117°% here?

Brazil’sAnswer:

202. Brazil agreesthat Article 6.3(d) reflects one of the situations that would also fall under GATT
Article XV1:3. An increase in the world market share compared to the previous three-year average
through the effects of subsidies would be consistent with a finding of an inequitable share of world
trade under GATT Article XVI:3. However, an increase over the previous three-year average is not a
necessary prerequisite for afinding of aviolation of GATT Article XVI:3. For example, a Member's
share of world export trade may be inequitable even if that share has not increased over the average of
the past three years. Similarly, a Member’s increase in exports may be inequitable even if an increase
in exports has not followed a consistent trend, as required under Article 6.3(d).

203. GATT Article XVI:3 is concerned with whether a particular level of a Members share of
world export trade is equitable, whereas Article 6.3(d) of the SCM Agreement only addresses an
increase in the share. Article 6.3(d) creates a presumption that an increase in a Member’s world
market share over its previous three-year average that follows a consistent trend over a period when
subsidies have been granted nullifies and impairs other Member’ s rights. No such presumption exists
for Article XV1:3 — the nullification and impairment must be demonstrated by showing that the share

260 \WT/DS108/AB/R parall7:

"... the provisions of the SCM Agreement do not provide explicit assistance
as to the relationship between the export subsidy provisions of the
SCM Agreement and Article XV1:4 of the GATT 1994. In the absence of
any such specific textual guidance, we must determine the relationship
between Articles1.1(a)(1) and3.1(a) of the SCM Agreement and
Article XV1:4 of the GATT 1994 on the basis of the texts of the relevant
provisions as a whole. It is clear from even a cursory examination of
Article XVI:4 of the GATT 1994 that it differs very substantially from the
subsidy provisions of the SCM Agreement, and, in particular, from the
export subsidy provisions of both the SCM Agreement and the Agreement on
Agriculture. First of al, the SCM Agreement contains an express definition
of theterm "subsidy" whichisnot contained in Article XV1:4. Infact, aswe
have observed previously, the SCM Agreement contains a broad package of
new export subsidy disciplines that "go well beyond merely applying and
interpreting Articles VI, XVI and XXIII of the GATT 1947".  Next,
Article XVI:4 prohibits export subsidies only when they result in the export
sale of a product at a price lower than the "comparable price charged for the
like product to buyers in the domestic market." In contrast, the
SCM Agreement establishes a much broader prohibition against any subsidy
which is "contingent upon export performance”. To say the least, the rule
contained in Article 3.1(a) of the SCM Agreement that all subsidies which
are "contingent upon export performance” are prohibited is significantly
different from a rule that prohibits only those subsidies which result in a
lower price for the exported product than the comparable price for that
product when sold in the domestic market. Thus, whether or not a measure
is an export subsidy under Article XVI:4 of the GATT 1947 provides no
guidance in determining whether that measure is a prohibited export subsidy
under Article3.1(a) of the SCM Agreement. Also, and significantly,
Article XVI:4 of the GATT 1994 does not apply to "primary products’,
which include agricultural products. Unguestionably, the explicit export
subsidy disciplines, relating to agricultural products, contained in Articles 3,
8, 9 and 10 of the Agreement on Agriculture must clearly take precedence
over the exemption of primary products from export subsidy disciplines in
Article XVI:4 of the GATT 1994."
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of world export trade isinequitable. While a particular situation may — as in this dispute — fall under
both provisions, the focus and proof required for both provisions can be different.

204. Thus, Article 6.3(d) of the SCM Agreement subjects a specific subset of the situations
covered by GATT Article XV1:3 to the remedy provided in Article 7.8 of the SCM Agreement. But it
does not cover all of the situations covered by GATT Article XVI:3. This marks the crucia
distinction between the provisions on export subsidies in the SCM Agreement that “take precedence’
over those in GATT?®! and the provisions on actionable subsidies in both agreements that are
complementary.

205.  With respect to the Appellate Body’ s holding in paragraph 117 of US — FSC, the provisions
on export subsidies in Articles 3 and 4 of the SCM Agreement represent the results of years of
negotiations that have pushed the level of obligation in this area well beyond Article XVI:4. The
conclusion that the Appellate Body drew in that instance was that “whether or not a measure is an
export subsidy under Article XV1:4 of the GATT 1947 provides no guidance in determining whether
that measure is a prohibited export subsidy under Article 3.1(a) of the SCM Agreement.” Brazil
agrees that the provisons of Article XVI:2-4 that dea with subsidies contingent upon export
performance are superceded by the respective export subsidy provision contained in the Agreement on
Agriculture and in the SCM Agreemert.

206. However, as Brazil has argued in response to Question 185(a), the second sentence of GATT
Article XVI1:3 is not a provision limited to subsidies contingent upon export performance. Rather, its
disciplines apply to any form of subsidy that operates to increase the exports of a Member. Thus, it is
not superceded by the export subsidy provisions of the Agreement on Agriculture and the SCM
Agreement. Rather, it provides rights and obligations concerning any form of a subsidy independent
of theright and obligations set forth in Article 3 of the SCM Agreement ?*?

(c) Of what relevance, if any, is the fact that the definition of " subsidy” in Article 1 of the
SCM Agreement and the prohibition on subsidies contingent upon export in
Article 3.1(a) were introduced in the Uruguay Round, but did not exist at the time that
the GATT 1947 was negotiated?

Brazil’s Answer:

207. The short answer is “not a al.” What is important for the Panel to consider is the entire
package of Uruguay Round agreements, including the GATT 1994 and the contemporaneous SCM
Agreement, not what wasin GATT 1947.

208. Every agreement attached to the WTO Agreement is contemporaneous with every other
attached agreement. The GATT 1947 no longer binds WTO Members; what is binding isthe GATT
1994. The SCM Agreement and the GATT 1994 must be read together, and each provides “context”
for interpreting the other, in the sense of Article 31(2) of the Vienna Convention on the Law of
Treaties. Asthe Appdlate Body noted in Argentina — Footwear™®, and asis now well established, the
WTO Agreement is a single undertaking. All WTO obligations are, therefore, generaly cumulative,
and Members must comply with al of them simultaneoudly: “It is important to understand that the
WTO Agreement is one treaty.””®* Thus, in as far as GATT Article XIX and the Agreement on
Safeguards apply cumulatively, GATT Article XVI and the SCM Agreement apply cumulatively.

261 Appellate Body Report, US— FSC, WT/DS108/AB/R, para. 117.

262 See GATT Panel Report, EC — Sugar Exports (1), para. V.(g).

263 Appellate Body Report, Argentina — Footwear Safeguards WT/DS121/AB/R, paras. 82-84.

264 Appellate Body Report, Korea — Dairy Safeguards WT/DS98/AB/R, para. 74-75; quotation from
para. 75 (emphasis added).
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Brazil refers the Pand to its Answer to Question 185(a) for a further discussion of the issues relevant
to Question 185(c).
N. CLARIFICATIONS

189. Please indicate whether the correct figure in paragraph 37 of Brazil's 7 October oral
statement is 38.1 per cent or 38.3 per cent? BRA

Brazil's Answer:

209.  Brazil confirms that the correct figure in paragraph 37 of Brazil’s 7 October Ora Statement is
38.3 per cent, i.e., that the US world market sharein MY 2001 was 38.3 per cent?®®

190. Please confirm that the figure "17.5" in paragraph 43 of Brazil's 7 October oral
statement, is" percentage point". BRA

Brazil’s Answer:

210.  Brazil confirms that the figure “17.5” in paragraph 43 of Brazil’s 7 October Oral Statement
refers to an increase by 17.5 percentage points in the world market share. Braxzil further notes that —
as explained in note 468 to Figure 26 of its 9 September Further Submission — the world market share
refers to the world market share in the international cotton market, including the upland cotton and
extra-long staple cotton market, as data on upland cotton only is not available to Brazil. However,
given the small size of the extra-long staple market as compared to the upland cotton market, this only
minimally distorts the data®®®

191. Could Brazil clarify its statement in para. 12 of its 9 September further submission:
" Alternatively crop insurance is not specific because the 2000 ARP Act denies benefits to
commodities representing more than half of the value of US agriculture. Further US crops
represent only 0.8 per cent of total USGDP." (emphasis added) BRA

Brazil’s Answer:

211.  Brazil thanks the Panel for bringing to its attention the error in paragraph 12 of its 9
September Further Submission. As clarified in paragraphs 67-69 of the same submission, Brazil
meant to state that “[a]lternatively, crop insurance is Specific because the 2000 ARP Act denies
benefits to commodities representing more that half of the value of US agriculture” (emphasis added).

265 Exhibit Bra-206 (Dataon Article 6.3(d) claim).
266 Compare Exhibit Bra-208 (“ Cotton: World Statistics,” ICAC, September 2003, p. 2-7).
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ANNEX 1-6

ANSWERS OF THE UNITED STATESTO
QUESTIONS FROM THE PANEL TO THE PARTIES
FOLLOWING THE SECOND SESSION OF THE
FIRST SUBSTANTIVE PANEL MEETING

27 October 2003

A. REQUEST FOR PRELIMINARY RULINGS

122. DoesBrazil allegethat cottonseed payments, interest subsidies and storage payments are
included in the subsidies that cause serious prejudice? Do they appear in the economic
calculations? BRA

123. Does Brazil's request for the establishment of the Panel name the statute authorizing
cottonseed paymentsfor the 1999 crop? BRA

B. EXEMPTION FROM ACTIONS

124.  According to its revised timetable, the Panel will issue its report to the parties after the
end of the 2003 calendar year. Doesthishave any impact on " exempt[ion] from actions' under
Article 13(b)(ii) and 13(c)(ii) of the Agreement on Agriculture? BRA, US

1 The scheduled issuance of the Panel’s report after the end of the 2003 calendar year has no
impact on the applicability of Article 13(a)(ii), (b)(ii) and (c)(ii) of the Agreement on Agriculture to
the US measures in this dispute. There is no question, and Brazil has not contested, that Article 13
was in effect at the time of the Pandl’s establishment, and the Pandl’s terms of reference set on that
date are to examine the matter raised in Brazil’s panel request in light of the covered agreements,
which include the Agreement on Agriculture.

2. As a separate matter not presented by this dispute, the United States notes that the
commitments of the United States with respect to cotton are specified by marketing year, not calendar
year. Therefore, the end of the 2003 calendar year would in any case not be relevant to the question
of when the provisions of Article 13 cease to have effect with respect to US support measures for
upland cotton.*

C. IDENTIFICATION OF THE SUBSIDIZED PRODUCT

125.

(D In view of requirementsin the FAIR Act of 1996 and the FSRI Act of 2002 that contract
acreageremain in agricultural or conservation uses and which impose penaltiesif the producer

grows fruits or vegetables, how likely isit that the producer with upland cotton base acreage
will not use his or her land to produce programme cropsor covered commodities? US

! See Agreement on Agriculture Article 1(i) (“‘[Y]ear in paragraph (f) above and in relation to the
specific commitments of a Member refers to the calendar, financial or marketing year specified in the Schedule
relating to that Member.”)
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3. With respect to contract acreage on afarm, the 2002 Act generally allows any commodity or
crop to be planted on base acres on a farm for which direct payments are made, with limitations for
certain commodities (fruits, vegetables (other than lentils, mung beans, and dry peas), and wild rice).
With some exceptions, planting of those limited commodities on base acres is prohibited and could
lead to reduced or iminated direct payments.” Otherwise, a producer (or landowner) is permitted to
make any other use of the land so long as the land on the farm in a quantity equa to base acreage is
used for an agricultural or conserving use®> Thus, the direct payment recipient has the flexibility to
plant and harvest any other commodity or crop on the land representing their upland cotton base
acreage; indeed, direct payment recipients may plant nothing at all and till receive payment. (We
note that the foregoing description of the “planting flexibility” under the 2002 Act is relevant only to
base acres on a farm for which direct payments are made; other acres on the farm need not comply
with any of the contract requirements set out in Sections 1105 and 1106 of the 2002 Act.)

4, The data demonstrate that planting and harvesting decisions by US producers result in US
upland cotton area varying significantly. In marketing year 2003, for example, US farmers pl anted
13,748,000 acres, a decline of 11.3 per cent from the recent high reached in marketing year 2001.* As
indicated in the US closing statement at the second session of the first panel meeting, US harvested
acreage largely increases and decreases in line with the rest of the world.” In marketing year 2001,
US area harvested increased by almost the exact same percentage as did the rest of the world. In
marketing year 2002, the per cent decline in harvested acreage in the United States was greater than
that observed in the rest of the world. Thus, regardiess of whether US farmers who plant upland
cotton may aso be holders of upland cotton base acres, and contrary to Brazil’s assertions, US
farmers respond to market signals by planting or harvesting upland cotton much as producers in the
rest of the world do.

(2 Brazil has submitted that " The record suggests that historic producers are current
producers.” It points to factors including the specialization of upland cotton producers, the
need to recoup expensive investments in cotton-specific equipment, and the geographic focus
and climatic requirements of upland cotton production in the " cotton belt" . (Brazil's rebuttal
submission, footnote 98, on page 24)

@ Regarding the specialization of upland cotton producers and the geographic focus of
upland cotton production, how does Brazil take account of the fact that cotton is
produced in 17 of the 50 states of the United States and that average cotton area is
approximately 38% of a cotton farm's acres? (This information is taken from the US's
responseto question 67bis, footnote 35). BRA

(b) Regar ding the geographic focus of upland cotton production, how many other crops can
upland cotton producers viably grow in the cotton belt, other than fruits and
vegetables? US

5. Based on planted acreage data as reported by National Agricultural Statistics Srvice®, US
upland cotton is produced in several diverse regions across the Cottonbelt, generaly known as the
Southeast, Delta, Southwest, and West regions. Across the regions (as well as within a given region),
producers are faced with differing physical growing environments as well as economic factors that
help determine the viability of upland cotton or some other aternative crop in any given year. Over

2 See US Answer to Question 26 from the Panel, para. 56.

32002 Act, § 1105(a)(1)(D) (Exhibit US-1).

* US Department of Agriculture, National Agricultural Statistics Service, Acreage. Cr Pr 25 (6-03).
June 30, 2003. Available at: http://usda.mannlib.cornell.edu/reports/nassr/fiel d/pcp-bba/acrg0603. pdf

® See US Closing Statement at the Second Session of the First Panel Meeting, paras. 5-6; Exhibit US-
63.

® See Exhibit Q125(2)(b).
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the last severa years, producers have reduced plantings of upland cotton and increased plantings to
aternatives. A list of the full range of aternative crops that are viable in these areas would be
extensve. Below we present a regiona breskdown of some principal aternative crops to upland
cotton as well as historical plantings since 1996 of these crops compared with upland cotton.

6. Upland cotton producers in the Southeast region (Alabama, Florida, Georgia, North Carolina,
South Carolina, and Virginia) have corn and soybeans as principal aternative crops. Peanuts are aso
an dternative, though mainly in Georgia. Between 1996 and 2003, area planted to upland cotton,
corn, and soybeans in the Southeast averaged about 8.6 million acres, ranging from 8.2 to 9.1 million
acres. During this same period, upland cotton area ranged from 3.0 to 3.6 million acres. Since 2001,
upland cotton has been reduced in favour of corn and soybeans in this region.

7. Upland producers in the Delta region (Arkansas, Louisiana, Mississippi, Missouri, and
Tennessee) aso have corn and soybeans as an alternative and, to a lesser extent, rice in some areas.
Between 1996 and 2003, area planted to these 4 crops averaged 22.9 million acres, ranging from 22.2
to 23.8 million. At the same time, upland cotton area ranged from 3.2 to 4.6 million acres. Like the
Southeast region, the Delta area planted to upland has declined since 2001 in favour of corn and
soybeans.

8. The Southwest region (Texas, Oklahoma, and Kansas) has the most diverse growing
environment of the 4 regions. In the northern part of the region — where most of upland cotton is
grown — principal aternatives to upland cotton may include wheat and sorghum. In the southern part,
however, corn, soybeans, and sorghum are generaly an aternative to upland cotton. The Southwest
region planted an average of 26.3 million acres to these 5 crops between 1996 and 2003.7 Area
ranged from 24.5 to 27.9 million acres during this period. Meanwhile, upland cotton area ranged
from 5.7 to 6.7 million acres. Since 2000, upland area in the Southwest has falen in favour o
sorghum, wheat, and corn.

9. In the West region (Cdifornia, Arizona, and New Mexico), upland producers have a variety
of aternatives, including corn, extra-long staple (ELS) cotton, afafa, and wheat. Between 1996 and
2003, area planted to these 5 crops averaged 4.3 million acres in the region, ranging from 4.0 to 4.6
million. At the same time, upland cotton area has ranged from 0.7 to 1.4 million acres. The last
several years, however, have seen upland area decline in favour of one or more of the alternative
crops.

(c) Regarding the high cost of upland cotton production, can Brazil show that farms who
planted upland cotton could only have covered their costs by receiving upland cotton,
rice or peanut paymentsin every year from 1999 through 2002? BRA

(d) Regarding the need to recoup investments in cotton-specific equipment, is it important
to planting decisions that upland cotton producers cannot run any other crop through
their cotton-pickers? How does this affect the likelihood that they will grow other
crops? US

10. The National Agricultural Statistics Service (NASS) reported that in 2002, farmers paid
an average of $225,000 for a cotton picker? Farmers may respond to machinery costs through the
contracting-out of harvesting operations and rental or leasing of cotton-picking machinery.

"To be conservative, we have excluded Kansas wheat and sorghum acreage from the totals presented
dueto the state's large production of these crops and relatively small production of cotton.

8 US Department of Agriculture, National Agricultural Statistics Service, Agricultural Prices 2002
Summary. Pr 1-3 (03)a July  2003. Available at: http://usda.mannlib.cornell.edu/
reports/nassr/price/zap-bb/agpran03. pdf
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11. In the short run, investment costs may slow acreage adjustments to market prices. This does
not mean, however, that cotton producers do not respond to changes in market prices. Research by
Lin et al. suggest that cotton producers may, in fact, be more responsive to own price changes (that is,
the response of cotton acreage to changes in cotton prices as opposed to changes in prices of
competing crops) than other competing crops are’ In the long run, fixed assets like cotton pickers
are less of a constraint to entry, and thus one would expect the acreage response to changes in price to
be larger.

Acreageown-price elasticity for major field crops

Crop National acreage price elasticity

Wheat 0.34

Corn 0.293
Sorghum 0.55

Barley 0.282
Oats 0.442
Soybeans 0.269
Cotton 0.466

Source: Lin et al., Appendix table 21 (Exhibit US-64).

(©)) In calculating the amount of PFC, MLA, direct and counter-cyclical paymentsthat went
on upland cotton, Brazil made an adjustment for the ratio of current acreage to base acreage
(seeitsanswer to question 67, footnotes 2, 3, 4 and 5). Isthisan appropriate adjustment for the
particular factorsreferred to above? Why or why not? BRA, US

12. Brazil’s adjustment is not appropriate. It does not explicitly take into account any of the
factors referred to above. Instead, Brazil’s belated adjustment is simply based on the assumption that
all of the planted cotton acreage was by producers who had cotton base acreage exactly equa to their
planted acreage. This assumption is inaccurate and causes Brazil's figures to be in error. For some
producers, cotton planted acres exceed their historical base, and some cotton acres are planted by
producers who have no cotton base. As noted in the US further submission, important changes such
as lowered costs from pest eradication and adoption of biotechnology have lowered costs and brought
new areas and farmersinto cotton production. Brazil’s adjustment takes no account of these changes.

13. More fundamentally, the relevant point is that any producers who have upland cotton base
will receive direct and counter-cyclica payments regardless of whether they plant upland cotton.
Thus, the decision to plant upland cotton will be based on expected economic returns of cotton and
competing crops — not the level of direct and counter-cyclical payments that are decoupled from the
decision to produce upland cotton. And the fact that these are decoupled payments means that the
amount of the payment could not in any event be alocated only to cotton production.

(4 Dr. Glauber has alleged that there are statistical problems in comparing planted acres
to programme acres because of abandonment of crops and also because planted acres are only
survey estimates, not reported figures (See Exhibit US24, the first full paragraph in P2).
Would it be more appropriate to divide harvested acreage by base acreage? What margin of
error istherebetween the survey estimates and reported figures? BRA, US

14. Exhibit US-24 outlines the statistical problems associated with dividing complying base acres
by planted acres. The discussion addressed complying base acres under the Acreage Reduction
Programme of 1990 Farm Bill and did not address programme payment acres as defined under the

°Lin, W., et al.. Supply Response Under the 1996 Farm Act and I mplications for the USField Crops
Sector. US Department of Agriculture, Economic Research Service, Technical Bulletin No. 1888,
Appendix table 21 (Exhibit US-64).
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1996 Farm Bill. Dividing harvested acreage by base acreage could potentialy overstate the difference
if there is significant acreage abandonment after producers reported their payment acres to the Farm
Service Agency. Also, there remains a problem with the comparison since harvested acres are survey-
based while base acres are reported numbers.

15. In the June Acreage report, the National Agricultural Statistics Service reports reiability
estimates for selected crops. The reliability of acreage estimates is computed by expressing the
deviations between the planted acreage estimates and the final estimates as a per cent of the
final estimates and averaging the squared per centage deviations for the 1983-2002 twenty-year
period; the square root of this average becomes dtatistically the " Root Mean Square Error.”

Probability statements can be made concerning expected differences in the current estimates
relative to the final estimates assuming that factors affecting this year's etimate are not
different from those influencing the past 20 years. For example, the" Root Mean Square Error"

for the upland cotton planted estimate is 2.4 per cent. This means that chances are 2 out of 3
that the current cotton acreage will not be above or below the final estimate by more than 2.4
per cent. NASSreportsthat the 90 per cent confidence interval for the upland cotton estimate
is 4.1 per cent. This means that chances are 9 out of 10 (90 per cent confidence level) that the
difference will not exceed 4.1 per cent.™

(5) Do the acreage reports under section 1105(c) of the FSRI Act of 2002 indicate or assist
in determining the number or proportion of acres of upland cotton planted on upland cotton
base acres? Was there an acreage reporting requirement for upland cotton during MY 1996
through 2002? BRA, US

16. The acreage reports filed under Section 1105(c) of the 2002 Act by farms receiving direct and
counter-cyclical payments indicate what crops are planted on a farm. A farm is an administrative
construct that consists of tracts of land that are operated as one unit. The farm may be operated by
more than one producer, and a producer may produce crops on more than one farm. The acreage
report does not indicate the quantity of base acres on the farm. Because the acreage reports are filed
after the planting season but before the harvest, the reports do not contain information on the quantity
of production on each farm.

17. Based on avery preliminary review of a sampling of marketing year 2002 acreage reports, the
United States estimates that roughly 53 per cent of farms that were eligible for direct and counter-
cyclical payments for upland cotton base acreage also planted at least one acre of upland cotton in
2002. That is, approximately 47 per cent of farms receiving direct and counter-cyclica payments in
2002 for upland cotton base acreage planted no upland cotton at al.

18. Over the period 1996 through 2002, there was no statutory regquirement for acreage reports by
recipients of decoupled payments or marketing loan payments. By regulation, producers who signed
up for disaster assistance or who received marketing loan benefits (including loan deficiency
payments) were asked to file planting acreage reports. Reports for producers receiving disaster
assistance were to cover all acreage on the farm while reports for producers receiving marketing loan
benefits were to cover only acreage for the crop receiving benefits. Asaresult, acreage reports over
the period of the 1996 Act are incomplete.

(6) Please prepare a chart showing upland cotton base acreage, planted acreage and
harvested acreage for MY 1996 through 2002. Doesthe planted acreage fluctuate within a broad
band? If not, does this indicate any stability in decisions to plant the same acres to upland
cotton? BRA,US

10'US Department of Agriculture. National Agricultural Statistics Service. Acreage. CrPr 25 (6-03).
30 June 2003. Pp 38-39.
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19. The following chart shows upland cotton base acreage, planted acreage and harvested acreage
for marketing years 1996 through 2002:

US upland cotton area (thousand acr es)

Crop year Base acreage 1/ Planted acreage 2/ Harvested acreage 2/
1996 16128 14395 12632
1997 16213 13648 13157
1998 16412 13064 10449
1999 16377 14584 13138
2000 16268 15347 12884
2001 16239 15499 13560
2002 16217 (est.) 13714 12184

1/ US Department of Agriculture, Farm Service Agency
2/ US Department of Agriculture, National Agricultural Statistics Service, selected Acreage reports

20. Over the period 1996-2002, US upland cotton planted acres ranged considerably, from
13,064,000 acres to 15,499,000 acres. Y ear-over-year, planted and harvested acreage can rise or fall
sgnificantly. For example, from marketing year 2001 to marketing year 2002, planted acreage fell by
1.785 million acres or 11.5 per cent; harvested acreage fell by 1.376 million acres or 10.1 per cent.
Aswas pointed out in the US closing statement at the second session of the first substantive meeting
of the Panel and in Exhibit US63, year-over-year changes in US harvested cotton acreage have been
similar to year-over-year changes for harvested cotton acreage outside of the United States. These
data do not provide any information on whether the same or different acres are planted to upland
cotton.

21 As noted above in the US answer to Question 125(5), based on a preliminary review of a
sampling of marketing year 2002 acreage reports, it would appear that nearly half of farms receiving
direct and counter-cyclical payments in 2002 for upland cotton base acreage planted no upland cotton
a al. That so many farms that produced upland cotton during the historical base period of 1993-1995
or 1998-2001 no longer plant even a single acre of upland cotton suggests that there has been a large
exit of past cotton producers and a large entry of new producers or a large expansion by other
historical cotton producers.

@) Brazil statesthat onethird of all US farmswith eligible acreage decided to update their
base acreage under the direct payments and counter-cyclical payments programmes using their
MY 1998-2001 acreage. What is the proportion of the current base acreage for upland cotton
resulting from such updating? Isthe observed updating of base acr eage consistent with Brazil's
argument that it is only profitable to grow upland cotton on base acreage (and peanut and rice
base acreage)? BRA

(8) How could one take account of upland cotton producerswho receive PFC, MLA, direct
and counter-cyclical paymentsfor other covered commodity base acreage? BRA, US

22. Under Brazil's approach, one would need to take account of upland cotton producers
receiving decoupled payments only for base acreage for other covered commodities. This follows
from Brazil’s explanation that “only the portion of upland cotton [decoupled] payments that actually
benefits acres planted to upland cotton can be considered support to upland cotton”.™* Thus, under
Brazil’s approach, one would need to deduct any production (or acreage) attributable to such
producers from the acreage figures Brazil has used to adjust the amount of decoupled payments on
upland cotton base acreage.

1 Brazil’s Answer to Question 67 from the Panel, fn. 2-5.
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9 Assuming that Brazil's payment figures were to amount to a prima facie case, please
answer thefollowing questions. US

@ How would the United States calculate or estimate the proportion of upland cotton
producer swho receive subsidy paymentsfor upland cotton base acreage?

(b) Should any adjustment estimates be made for any factors besidesthose listed by Brazil?
(c) What adjustment estimate would it be appropriate to make?

(d) How could one take account of upland cotton producers who receive decoupled
payments for other programme crop base acreage?

(e Could the US specifically indicate what, in its view, are the flaws in the approach
summarized in paras. 6-7 of Brazil's closing oral statement on 9 October (i.e. the use of
the ration of 0.87 to adjust the amount of total upland cotton direct and CCPs for the
MY to obtain the amount of subsidies received by upland cotton producers)? Can the
US suggest an alter native approach that would yield reliableresultsin itsview?

23. Putting Peace Clause and green box issues to one side, the United States believes that the
issue of what payments may be attributed to upland cotton production is fundamentally part of
Brazil’s burden to present evidence substantiating the amount of the subsidy that it is challenging.
However, the United States would note that this issue is not a matter of “the proportion of upland
cotton producers who receive subsidy payments for upland cotton base acreage.” Rather, theissueis,
firgt, what is the quantity of decoupled payments received by upland cotton producers; second, how
are those payments allocated across the total value of each farm'’s agricultural production; and third,
how much and in what amount are US cotton exports subsidized by these payments.

24. Brazil has conceded that decoupled payments made with respect to upland cotton base
acreage are not “tied to the production or sale’ of upland cotton, by adjusting such payments by
0.87.* That is, Brazil recognizes that, even on its theory, at least 0.13 of these payments “can[not] be
considered support to upland cotton” because at least that fraction of upland cotton base acres were
not planted to upland cotton in marketing year 2002. Because these payments are not “tied to the
production or sal€’ of upland cotton, as suggested by Annex IV of the Subsidies Agreement, they
must be allocated across the total value of production of each recipient. Brazil has not denied the
applicability of the allocation methodology set out in Annex 1V, but neither has Brazil provided any
evidence relating to the total value of production of decoupled payment recipients.”

25. Brazil clams that its “suggested methodology is based on the conclusion that al upland
cotton producers received these payments’.** In fact, Brazil’s methodology is based on the further
assumptions that (1) every acre of upland cotton in marketing year 2002 was planted by a holder of
upland cotton base acreage and (2) no such base acreage holder planted more upland cotton than his
or her base acres™ Brazil has provided  evidence to support these assumptions, which is no

12| n addition to issues relating to the “adjustment,” the United States disagrees with the total anount of
decoupled payments paid with respect to upland cotton base acreage that Brazil calculates and uses as the base
for its adjusted payment amounts. See US Answer to Additional Question 67bis from the Panel, para. 28, fn. 37,
38.

13 As noted in the Panel’s Question 125(2)(a), average cotton area is approximately 38 per cent of a
cotton farm’s acres. Thus, a substantial portion of the average cotton farm’s agricultural production will be
derived from production of other crops.

14 Brazil’s Closing Statement at the Second Session of the First Panel Meeting, para. 8.

15 Using figures for marketing year 2002 planted acreage and base acreage, Brazil claims, “Out of the
16.2 million upland cotton base acres, 2.1 million were not planted to upland cotton in MY 2002.” Brazil’s
Closing Statement at the Second Session of the First Panel Mesting, para. 6. However, given the planting and
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surprise since the evidence is to the contrary. For example, the fluctuations in upland cotton planted
and harvested area in recent years and the fact that one-third of all US farms with eligible acreage
decided to update their base acreage using their MY 1998-2001 acreage, imply substantial new
entrants or new acreage that were not included in the base period figures under the 1996 Act. In fact,
as noted above in the US answer to Question 125(5), based on a preliminary review of marketing year
2002 acreage reports, the United States estimates that nearly half of all farms receiving direct and
counter-cyclical payments in 2002 for upland cotton base acreage planted no upland cotton at all.

26. We dso note that there are substantial requirements with which a payment recipient must
comply (see US answer to Question 162), such as highly erodable cropland conservation requirements
and wetland conservation requirements.

D. "LIKE PRODUCT"

126. Does the US agree that the product at issue is upland cotton lint and that Brazilian
upland cotton lint is "like" US upland cotton lint within the meaning of Article 6.3(c) of the
SCM Agreement in that it is a separate like product that is identical or has characteristics
similar to the upland cotton lint from the United States? (e.g. Brazil'sfurther submission, para.
81) US

27. For purposes of this dispute, the United States is not arguing that all US cotton is "unlike"
Brazilian cotton. There are some grades of cotton that both produce. Such grades would have similar
characteristics athough, as noted by Mr. Ward at the second session of the first panel meeting,
Brazilian lint has been sold in the past at a substantia discount to the New Y ork futures price. That
discount has been declining over time as Brazil, a relatively new supplier internationally, works to
establish areputation for quality and reliability.

E. "SUBSIDIES!

127. The Pand notes that the US contests that export credit guarantees constitute
"subsidies’. The Pand recalls that the US agrees that Step 2 payments are " subsidies’ and
wishes to have confirmation that it is correct in understanding that the US does not disagree
that the following are "subsidies’ for the purposes of Article 1 of the SCM Agreement:
marketing loan/loan deficiency payments, PFC, direct payments, market loss assistance and
CCP payments, crop insurance payments, cottonseed payments, storage payments and interest
subsidy (without prejudiceto the Panel'srulings on the USrequestsfor preliminary rulingson
the latter two payments). US

28. With respect to marketing loan payments, the United States agrees that these product-specific
amber box payments that are made to producers of upland cotton for the production of upland cotton
are subsidies within the meaning of Article 1 of the Subsidies Agreement.

29. With respect to crop insurance payments, through which the United States pays a portion of
the crop insurance premium for producers, the United States agrees that these amber box payments
are subsidies within the meaning of Article 1 of the Subsidies Agreement. We note, however, that
these payments are not product-specific because they are not made to upland cotton producers for the
production of upland cotton. Rather, they are non-product-specific support made to “producers in
general” (that is, generaly). Further, these crop insurance payments are not specific within the
meaning of Article 2 of the Subsidies Agreement because they are available with respect to al

base acreage numbers, the most Brazil can logically claim is that “at least 2.1 million [base acres] were not
planted to upland cotton in MY2002". That is, if in 2002 new producers without base acres planted upland
cotton or if some historical producers planted more than their base acres, then some portion of the 14.1 million
planted acresin MY 2002 were not planted “on” upland cotton base acres.
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agricultural products for which policies are offered by private companies. Therefore, pursuant to
Article 1.2, this“subsidy” is not subject to the provisions of Part 111 of the Subsidies Agreement.

30. With respect to cottonseed payments, we recall that these payments are not within the terms
of reference of the Panel.™® With respect to “other payments’ for upland cotton notified by the United
States to the WTO —that is, storage payments and interest subsidy — the United States also recalls that
these payments are not within the Pandl’s terms of reference” Without prejudice to the US request
for preliminary rulings on these three types of payments, the United States considers that these
product-specific amber box payments are subsidies within the meaning of Article 1.

3L With respect to green box production flexibility contract payments under the 1996 Act and
direct payments under the 2002 Act, the United States does not consider that Brazil has demonstrated
what is the amount of the subsidy attributable to upland cotton producers pursuant to Article 1.
Article 1 requires that a financial contribution by a government or public body or income or price
support confers a benefit. The subsidies Brazil challenges are subsidies to producers, users, and/or
exporters of upland cotton. However, Brazil has not identified the portion of the production flexibility
contract payments that is properly attributable to upland cotton producers as opposed to other
recipients of this subsidy. In fact, Brazil concedes that the entire amount of these payments does not
confer a benefit on upland cotton producers by reducing the amount of production flexibility contract
payments and direct payments on upland cotton base acres by the proportion 14/16. However, Brazil
has provided no evidence of the amount of these decoupled payments received by producers that
currently produce cotton. Nor has Brazil demonstrated how much or to what extent US cotton exports
are subsidized.

32 With respect to ad hoc market loss assistance and counter-cyclical payments under the 2002
Act, the United States also does not consider that Brazil has demonstrated what is the amount of the
subsidy attributable to upland cotton producers pursuant to Article 1. Specificaly, as with production
flexibility contract payments and direct payments, Brazil has not identified the portion of the subsidy
that is properly attributable to producers of upland cotton as opposed to other recipients of this
subsidy. Brazil has not identified the benefit to upland catton producers conferred by these payments.
Rather, Brazil merely assumes that for every upland cotton harvested acre, upland cotton producers
had a corresponding upland cotton base acre. However, Brazil has provided no evidence of the
amount of these decoupled payments received by producers that currently produce cotton.

F. PROHIBITED SUBSIDIES

128. Could the US respond to Brazil's assertions relating to the meaning and effect of the
introductory phrase of Article 3 (" Except as provided in the Agreement on Agriculture....")?
Would the meaning/effect change if Article 13 of the Agreement on Agriculture did not exist?
BRA, US

3. It is not entirely clear to the United States to which assertions of Brazil the Panel refersin its
question. Moreover, the United States does not believe Brazil has purported to ascribe a specific
meaning to that particular phrase. Indeed, with respect to Article 3.1(b), Brazil’s arguments would
effectively delete the introductory phrase in its entirety. ™

G. SPECIFICITY / CROP INSURANCE

129. In the event that the Panel does not consider that the alleged prohibited subsidies fall
within the provisions of Article 3 and are therefore, pursuant to Article 2.3, " deemed to be

16 See, e.g., US Further Submission, para. 8.
7 See US Further Submission, paras. 6-7.
18 See Answer of the United States to Panel Question 144, infra.
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specific”, are there any other grounds on which Brazil would rely in order to support the view
that such measures are " specific' within the meaning of Article 2 of the SCM Agreement (see,
for example, fn 16 of Brazil'sfurther submission)? BRA

130. Does Brazil agreethat the US insurance premium subsidy is available in respect of all
agricultural products? Please citerelevant portionsof therecord. BRA

131. How should the concept of specificity - and, in particular, the concept of specificity to
"an enterprise or industry or group of enterprises or industries’ -- in Article 2 of the SCM
Agreement apply to subsidies in respect of agricultural commodities? Please answer the
following questions, citing the principlesin Article 2 of the SCM Agreement: BRA, US

@ isasubsidy in respect of all agricultural, but not other, products specific?

3. The United States does not regard a domestic subsidy as being specific solely because the
subsidy is limited to the agricultural sector. As previoudy noted, this proposition is codified in the
US countervailing duty regulations, at 19 C.F.R. § 351.502(d). Thus, the United States is of the view
that the agricultural sector is too broad and too diverse to constitute a single “ enterprise or industry or
group of enterprises or industries’.

(b) is a subsidy in respect of all agricultural crops (i.e. but not to other agricultural
commodities, such aslivestock) specific?

35. It is difficult to opine on this question in the abstract. However, this fact pattern does not
apply to the US insurance premium subsidies, which are also available in respect of livestock.

(c) isasubsidy in respect of certain identified agricultural products specific?

36. It is difficult to opine on this question in the abstract. However, this fact pattern does not
apply to the US insurance premium subsidies since the premium subsidy is a single subsidy
programme available in respect of al products (while policies issued by private parties are in certain
instances available in respect of certain identified products).

(d) isasubsidy in respect of upland cotton, but not other products, specific?

37. The United States assumes that this would require that the subsidy be limited to certain
entities or the upland cotton industry and so would be specific. This fact pattern, however, does not
apply to the US insurance premium subsidies since the premium subsidy is a single subsidy
programme available with respect to al products (while policies issued by private parties are in
certain instances available in respect of certain identified products).

(e isa subsidy in respect of a certain proportion of the value of total US commaodities (or
total US agricultural commodities) specific?

3. In principle, a subsidy that is limited to a sufficiently small proportion of US commodities
would be “limited’, and, thus, “specific’ within the meaning of Article 2.1(c). However, the
Subsidies Agreement does not establish any quantitative standards for determining when a subsidy is
so limited, and a proposal to establish such standards was rejected during te Uruguay Round.
Therefore, the determination must be made on the basis of the facts of the particular case. Thisisthe
approach taken by the US Department of Commerce for purposes of the US countervailing duty law.
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)] isa subsidy in respect of a certain proportion of total US farmland specific?

30. This question is not presented in this dispute, but the United States would note that “land” is
neither an “enterprise” nor an “industry”, and so the proportion of farmland as such would not be
appear to be relevant to the analysis under Article 2 of the Subsidies Agreement. The issue also does
not appear to fall within the scope of Article 2.2, which deals with regional specificity — that is, "tota
US farmland" does not correspond to a “designated geographical region”.

132. Please state the amount and per centage of upland cotton acreage covered by each crop
insurance programme and/or policy under the ARP Act of 2000. US

40. There is one crop insurance programme, through which the United States provides premium
subsidies on crop insurance policies that are offered by private insurance companies under the
authority of the Federal Crop Insurance Act. There is no specific crop insurance programme or
policies for cotton authorized under the Agricultural Risk Protection Act of 2000. Within this crop
insurance programme, there are different plans of insurance that offer different types of coverage,
such as production plans of insurance or revenue plans of insurance. All such plans of insurance are
reinsured by FCIC and a premium subsidy paid by the US Government, is available. The amount and
percentage of upland cotton acreage covered by each plan of insurance is shown in Exhibit US-65.

133. Concerning Brazil'sargumentsin itsoral statement, para. 7, can the US indicate if any
producers of livestock outside a pilot programme are covered by the crop insurance
programme? US

41, Yes, producers of livestock outside of pilot programmes are covered by the crop insurance
programme. In addition, there are policies being developed pursuant to pilot programmes in order to
expand the scope of insurance products offered by private insurers to livestock producers. Thus, US
crop insurance payments on premiums are made to a broad range of agricultural producers across the
agricultura sector, including many livestock producers.

42. Livestock producers are digible for several forms of “crop insurance” benefits under the
provisions of the same operational statute that provides for benefits for “crops”. Under the Federa
Crop Insurance Act (7 USC 1501-1524), the Federal Crop Insurance Corporation (FCIC), an entity
within the US Department of Agriculture, can approve insurance products if there is “sufficient
actuaria data’ to justify it to producers of “agricultural commodities’.*® See 7 USC 1508(a). The Act
defines “agricultural commodity” to include a lengthy list of commodities, including such non-plant
commodities as “finfish” and “mollusks”. The definition also includes any “other agricultura
commodity” , except stored grain (the crop that produced the grain would be eligible for coverage), as
determined by the Board of Directors of FCIC.

43. Thus, FCIC has the authority to offer insurance for livestock under its regular insurance
programmes. The FCIC has gproved products providing income protection to producers with
livestock on t heir farm as contemplated in the statute. In addition, with the enactment of the
Agricultural Risk Protection Act of 2000 (ARPA) (Pub. Law 106-224), Congress specificaly
mandated that FCIC offer pilot programmes for livestock. See 7 USC 1523.

44, The Adjusted Gross Revenue (AGR) product provides protection against low revenue due to
unavoidable natural disasters and market fluctuations that occur during the insurance year. Covered
farm revenue consists of income from all agricultura commodities, including amounts of income
from animals and animal products and aguaculture reared in a controlled environment. To be eligible
to purchase an AGR poalicy, the producer can earn no more than 35 per cent of expected alowable
income from animals and animal products. Because the amount of livestock is considered incidental,

19 5ee 7 US Code § 1508.
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the expenditures are not counted against the funding limitations for livestock contained in 7 USC
1523 (which have never been reached).

45, The 35 per cent limit does not apply in the so-cdled “AGR-lite” programme, which was
developed by, and originally available only in, Pennsylvania , the state that developed the policy.
However, beginning with the 2004 crop year, an “AGR-lite’ product will be expanded to countiesin
Connecticut, Delaware, Maine, Vermont, Massachusetts, New Hampshire, New Jersey and Rhode
Idand, and selected counties in West Virginia, New York, and Maryland, as approved by RMA. In
al, the AGR-lite programme will now cover about 300 counties. That expansion of AGR-Lite was
announced in an 18 August 2003, press release, available on the RMA website.

46. There are at least four kinds of products specificaly for livestock available to livestock
producers, and they are described at the website of the Risk Management Agency (RMA)
(www.rma.usda.gov). There are two different policies that are available for swine producers. The
firg is Livestock Risk Protect (LRP- Swine). Originadly that product was available only in lowa.
RMA recently announced that the policy may be offered to swine producers in 10 additional states:
Illinois, Indiana, Kansas, Minnesota, Nebraska, Nevada, Oklahoma, Texas, Utah and Wyoming. The
other policy available to swine poducers is Livestock Gross Margin (LGM), which is available in
lowa. For cattle, there are two specialized policies available. Livestock producers may purchase a
LRP-Feeder Cattle policy in Colorado, lowa, Kansas, Nebraska, Nevada, Oklahoma, South Dakota,
Texas, Utah, and Wyoming. Findly, there are “LRP-Fed Cattle” policies in Illinois, lowa and
Nebraska.

134. Please state the annual amount of premiums paid or contributions made by US upland
cotton farmersrelating to each of the crop insurance programmes and/or policies supported by
the US Risk Management Agency and the Federal Crop Insurance Corporation in each year
from 1992 through 2002. US

47. Please see Exhibit US-66.

135. Please state the annual amount of insurance indemnity payments made ty the US
government; or insurance companies participating in crop insurance programmes and/or
policies under the ARP Act of 2000 to upland cotton farmersin each year from 1992 through
2002. US

48, Please see Exhibit US-67.

136. Isthe US arguing that crop insurance subsidies corresponding to " over 90 per cent of
insured cotton area" (US 7 October oral statement, para. 46) in MY 1999 through 2002 are
consistent with paragraph 8(a) of Annex 2 of the Agreement on Agriculture? Isit correct that
in the past these subsidies were nonetheless notified to the Committee on Agriculture as
non-product specific AM S (see, for example, G/AG/N/USA/43 in Exhibit BRA-47)? US

49, The United States has notified crop insurance payments to the Committee on Agriculture as
non-product specific support. Thisis consistent with the US position that crop insurance subsidies are
generally available subsidies to the agricultural sector as a whole?® In the US ora statement of
7 October 2003, it is pointed out that over 90 per cent of the cotton area currently under the
programme is insured at coverage levels of 70 per cent or less of expected yield (or revenue). Over
all commodities, amost 70 per cent of total insured areaisinsured at 70 per cent or less of expected
yield or revenue. Thus, associated subsidies would be consistent with paragraph 8(a) of Annex 2 of
the Agreement on Agriculture — that is, payments for relief from natural disasters that Members have

20 US Comments on Brazil’s Rebuttal Submission, paras. 34-42; US Rebuttal Submission, paras. 93-98;
US Further Submission of September 30, 2003, paras. 14-15.
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agreed have no or at most minimal trade-distorting effects or effects on production. The point is made
to stress that such subsidies that satisfy green box criteria are likely non-production distorting,
contrary to the assertions made by Brazil.

H. EXPORT CREDIT GUARANTEES

137. Please elaborate the meaning of "net lbsses' as is used in paragraph 70 of Brazil's
7 October oral statement. BRA

138. Please comment on Brazil'sviews stated in paragraph 70 of its 7 October oral statement.
us

50. In specific response to Brazil’s views stated in that paragraph, the United States invites the
attention of the Panedl to paragraphs 157-162 of the 22 August US Rebuttal Submission, the table
accompanying paragraph 161 of that submission, and paragraphs 144-150 of 30 September Further
Submission of the United States. Paragraph 70 of Brazil’s 7 October ora statement is smply a
recapitulation of arguments it had previoudy advanced.

51. As noted in paragraph 144 of the US Further Submission, current data for each of the cohorts
for 1992, 1993, 1994, 1995, 1996, and 1999 indicates a profit.”* As stated in OMB Circular No. A-
11: “The subsidy cost is the estimated present value of the cash flows.. . . resulting from a direct loan
or loan guarantee.. . . . A positive net present value means that the Government is extending a subsidy
to borrowers, a negative present value means that the credit programme generates a ‘profit’
(excluding administrative costs) to the Government.”*

139. In the context of export credit guarantees, is the Panel correct in understanding that
Brazil's claims of inconsistency with the Agriculture Agreement involve GSM 102, GSM 103
and SCGP, but that it limits its " serious prejudice” allegations in respect of export credit
guarantee programmes to the GSM 102 programme, and does not challenge GSM 103 and
SCGP in thisrespect? If so,

@ could Brazil please explain why it did so, and confirm that all the datareied upon in its
further submissions (e.g. in Table 13) relateto the GSM 102 programmerather than to
GSM 102, GSM 103 and SCGP (and, if the data needs to be adjusted to take account of
anarrower "serious preudice’ focus, supply GSM -102-relevant data)? BRA

(b) for the purposes of Article 13(c)(ii) of the Agreement on Agriculture, is it necessary for
the Panel to examine only GSM 102 or should the Panel's examination include also GSM
103 and SCGP? Why or why not? BRA

140. Could Brazil explain how, if at all, it has treated export credit guarantees for the
purposeof Table 1 of itsfurther submission? BRA

141. The Panel notes the US argument, inter diain its further submission, that the export
credit guarantee programmes are " self-sustaining”. Recalling that item (j) of the Illustrative
List of Export Subsidiesin Annex | of the SCM Agreement refersto ™ premium rates', could the
US expand upon how it takes into account the premium rates for the export credit guarantee
programmesin itsanalysis. US

21 See also US Rebuttal Submission, para. 161 (chart of Subsidy Estimates and Reestimates by Cohort);
US Further Submission, fns. 82 and 96.
22 OMB Circular No. A-11, section 185.2, pp. 185-3 and 185-4 (italics added) (Exhibit Bra-116).
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52. Item (j) of the Illustrative List of Export Subsidies in Annex | of the SCM Agreement is
concerned with whether premium rates are inadequate to cover the long-term operating costs and
losses of the programmes. A rateisapplied against a transaction amount to generate revenue to
cover any costs and losses. In the context of the export credit guarantee programmes, the
premium rate is applied against the volume of a particular transaction to generate revenue.
The mere rate as an abstract number cannot generate revenue. Consequently, premium rates
as applied to the volume of transactions is necessarily the principal source of programme
revenue. In addition, recoveries — whether direct or through rescheduling — are an additional
source of revenue. Revenue from all these sources are applied against its operating costs (e.g.,
administrative expenses) and losses from its claims experience. Alternatively, such recoveries
may be viewed not as revenue but as a reduction of loss arising from claims experience. For
example, a full recovery of an amount already paid as a claim yields a net loss of zero.
Arithmetically, this would yield the same result as treating the recovery as revenue, offsetting
the equivalent amount of prior loss.

53. As the United States noted in footnote 81 of its 30 September Further Submission, Brazil has
erroneoudly argued that item (j) compels consideration only of premiums on the revenue side of the
ledger for purposes of covering long-term operating costs and losses. In Brazil’s Comment on the US
answer to Panel question 77 (para. 94), Brazil states that “item (j) limits the revenue to be used to
offset operating costs and losses to ‘premium rates”. To the contrary, item (j) envisons an
examination of whether premium rates are inadequate to cover long-term operating costs and losses.
It does not say that all other revenue must be excluded from the calculation of whether a loss has
occurred. Brazil would argue that if the United States paid a claim on day 1 and recouped in full on
day 2 the amount it had paid, it could not include such recovery in a determination of whether the
programme satisfied item (j). Such a draconian result is economically illogical and certainly not
compelled by thetext. As noted above, whether the recovery is viewed as revenue or as a subtraction
from loss, the net result would be the same, but it must be included in any evaluation of whether
premium rates cover long-term operating costs and losses.

5. As the United States further noted in its response to Panel question 77 (11 August Answersto
Panel Questions, para. 145), item (j) applies to three different types of programmes. export credits,
export credit guarantees, and insurance. In the case of export credit guarantees and insurance, the
provider will occasionally incur claims. To the extent such claims or defaults exceed revenue from
whatever source it may be derived, the net result would ke a loss arising from operations. In an
accounting sense such result would constitute an ‘ operating loss.’.

55. Revenues derived from fees paid in connection with the export credit guarantee programmes
form an integral part of the estimate and re-estimate process that currently indicate profitability for
each of the cohorts in 1992, 1993, 1994, 1995, 1996, and 1999.?° The application of the rates in this
regard to the analysis is properly extended to 1992, as this is the first fiscal year of applicability of
government-wide accounting for federal credit programmes under the Credit Reform Act of 1990.

This period aso conforms with the period that Brazil recognizes as appropriate for analysis under

item (j).** Asaresult of such profitability, the programmes are sdlf-sustaining.

142. The US has pointed out that there are many limitations on granting export credit
guarantees and that there is no requirement to issue any particular guarantee (US further

23 See Answer of the United States to Panel Question 138, supra. See also US Rebuttal Submission,
para. 161 Schart of subsidy estimates and reestimates by cohort); US Further Submission, fns. 82 and 96.

2% See First Submission of Brazil (24 June 2003), para. 282: “[A] ten-year period . . . fulfils the criterion
of being ‘long-term’ within the meaning of item (j).” In contrast, no such long-term analysis is possible with
respect to the Supplier Credit Guarantee Programme, the regulations for which were first promulgated only on 1
July 1996, with transactions commencing during fiscal year 1997.
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submission, paras 153-156). Can the Commodity Credit Corporation decline to grant an
export credit guarantee even in cases where the programme conditionsaremet? US

56. A proper response to this question requires one to define by what is meant by “programme
conditions’. The arguments of Brazil would appear to create a tautological circularity: if one assumes
that none of the various discretionary programmatic and budgetary bases that would permit the
Commoadity Credit Corporation not to issue a particular export credit guarantee are in effect, then can
the CCC decline to grant that particular guarantee? Under those circumstances the question itself
dictates that the answer must be “no”. The United States submits, however, that assuming away al
of the real-world bases that would permit CCC to decline issuance of a guarantee is not a proper basis
for analysis.

57. The fact remains, as the United States has pointed out, that numerous bases exist for denial of
aguarantee.”® Brazil has argued, however, that “ CCC does not enjoy the discretion to refuse to issue
a guarantee to an digible individual” .*® This is smply not true. Perhaps a practical example would
further illustrate the point. As the United States mentioned during the first substantive meeting of the
Panel, CCC internaly maintains limits on the amount of its exposure to obligations of particular
foreign banks?’ Although a qualified applicant might apply for an export credit guarantee for an

eligible good to an eligible destination (each of those elements themselves constituting potential bases
for denying an application), notwithstanding the eligibility of the applicant, good, and destination, if
the foreign-bank obligor envisioned in the transaction would exceed the applicable internally
established exposure limit if it consummated the transaction, CCC could and would deny the

application for the guarantee. Thus, while it is true that the CCC does not engage in any arbitrary or
standard-less denials, the point is that no exporter seeking to engage in a particular export transaction
can be certain of obtaining a credit because of CCC decisions relating to the conditions for issuance of
export credit guarantees.

143. Brazl agrees with National Cotton Council estimates of the effects of the GSM 102
programmes (Brazil's further submission, para. 190) but it also cites a different conclusion by
Prof. Sumner (paragraph 192). Brazil cites other estimates by Prof. Sumner throughout its
further submission. Does Brazil adopt Prof. Sumner's conclusions and estimates as part of its
submisson? BRA

I STEP 2 PAYMENTS

144. |IsthePane correct in understanding that the US does not dispute that Step 2 (domestic)
payments are contingent upon import substitution, and that it argues that such measures are
per mitted due to the operation of the provisions of the Agreement on Agriculture? How isthat
relevant to a claim under Articles5and 6 of the SCM Agreement? US

58. The United States acknowledges that to receive a payment under the Step 2 programme a
domestic user must open a bale of domestically produced baled upland cotton. As the United States
noted in its Further Submission of 30 September 2003, the introductory clause of Article 3.1 of the
Subsidies Agreement, “Except as provided in the Agreement on Agriculture’, applies to both Articles
3.1(a) and 3.1(b). Brazil’s arguments would delete the application of the introductory clause to
Article 3.1(b). As the exception’s applicability to Article 3.1(b) must be given meaning, the United
States has noted that the Agreement on Agriculture does permit domestic content subsidies in favour

%5 See, e.g., US Further Submission (30 September), paras. 153-156
26 Second Oral Statement of Brazil (7 October), para. 67.

%" See http://www.fsa.usda.gov/ccc/banks_foreign_rqts.htm

?8 Paras. 165-176.
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of agricultural producers, abeit paid to processors, if such subsidies are provided consistently with the
Member’s domestic support reduction commitments.” The European Communities concur.*

50.  Asthe United States has previously indicated to the Pandl®, the United States reports al Step
2 payments as product-specific domestic support to cotton. As the United States is entitled to the
protection of the Peace Clause under Article 13(b)(ii) of the Agreement on Agriculture, the United
States is exempt from action under Articles 5 and 6 of the Subsidies Agreement. By their express
terms, Articles 5 and 6 do “not apply to subsidies maintained on agricultural products as provided in
Article 13 of the Agreement on Agriculture”.

60. The question of “import substitution” is otherwise irrelevant to Brazil’s claims under Articles
5(c) and 6, which focus on the effect of the particular subsidy without regard to the origin
requirements of the subsidy. In contrast, Article 3.1(b) focuses on whether a subsidy is contingent
upon use of domestic over imported goods to determine whether a particular subsidy is a prohibited
subsidy irrespective of its effect.

J. ACTIONABLE SUBSIDIES

145. The Pane notes that different remedies are available in respect of prohibited and
actionable subsidies under Articles 4.7 and 7.8 of the SCM Agreement. If the Pand were to
conclude that a subsidy was prohibited and were to make a recommendation under Article 4.7
of the SCM Agreement to withdraw the subsidy without delay, can the Pand!:

(@ also conclude that the same subsidy had resulted in adverse effects to the interests of
another Member? If so, what would be the value of such a conclusion in terms of the
settlement of the matter beforethe Panel? BRA, US

(b) take into account the effects of the interaction of those prohibited subsidies with other,
allegedly, actionable subsidies? If so, how isthisrelevant to theissue of causation under
Article5 of the SCM Agreement? BRA, US

61. As apractica matter, there may be limited value in a particular dispute from making a finding
that a particular subsidy is both a prohibited subsidy and causes adverse effects. If a subsidy is
prohibited, then the remedy required to be recommended under Article 4.7 is to withdraw the subsidy
without delay. A finding a the same time that a subsidy causes serious prejudice, if done
cumulatively with an analysis of other subsidies, would mean that it would leave unclear the question
of whether the other, non-prohibited subsidies cause adverse effects. That may diminish the value (in
terms of resolving the dispute) of any finding concerning those other subsidies.

62. On the other hand, if the Panel were to make a separate “ adverse effects’ analysis for each of
the non-prohibited subsidies, there would be no reason to so analyze any prohibited subsidy. First, an
adverse effects analysis of a prohibited subsidy could not affect a panel’ s findings with respect to each
non-prohibited subsidy. Second, since under Article 4 the panel would have recommended
withdrawal of the prohibited subsidy, compliance with Article 4 would aso comply with a
recommendation under Article 7. Therefore, having made a recommendation under Article 4 with
respect to a subsidy, there would be no utility to also making a recommendation under Article 7.

29 US Further Submission (September 30, 2003), para. 167; First Written Submission of the United
States, paras. 146-150.

30 Answers of the European Communities to Panel Question 40, paras. 72-78; First Oral Statement of
the European Commu nities, paras. 31-37.

31 See, eg., First Written Submission of the United States, para. 129; G/AG/N/USA/43, at 20
(Supporting Table DS:6) (Exhibit Bra-47)
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146. Brazil acknowledges that there are some interaction effects that may increase or
decrease the overall effects of the subsidies (Brazil'sfurther submission, para. 225). How would
your analysisunder Articles5(c) and 6.3 of the SCM Agreement and Article XVI of GATT 1994
differ if it excluded, for example, crop insurance subsidies, PFC and/or direct payments? BRA

147. Does the US agree that subsidies provided under the marketing loan programme,
counter-cyclical payments and market loss assstance are or were more than minimally
trade-distorting? If so, please elaborate on the type of effects which are more than minimally
trade-distorting within the meaning of Annex 2 of the Agreement on Agriculture but less than
adver se effects within the meaning of Article5 of the SCM Agreement. US

63. The issues of whether a measure is more than minimally trade-distorting and whether a
measure has adverse effects require two different analyses. While it may be a necessary condition
that a subsidy has trade- or production-distorting effects in order to find that it causes adverse effects,
it is not a sufficient condition. The question under an adverse effects analysisis one of the effect ona
particular Member's “interests’ — for example, whether injury to the domestic industry of another
Member, nullification or impairment, or serious prejudice to the interests of another Member.
Therefore, the mere showing that a subsidy can distort trade or production does not necessarily mean
it has, for example, serioudy prejudiced a particular Member’ s interests.

64. Marketing loan payments, counter-cyclical payments, and market loss assistance payments
provide different types of support that can be expected to have different effects. As noted in the US
answer to Question 127, the United States notifies marketing loan payments as product-specific amber
box support. These payments are linked to production of upland cotton in favour of the producers of
upland cotton — a producer must have harvested cotton to receive the payment. Therefore, the
United States considers that marketing loan payments could not satisfy the general and policy-specific
criteria set out in Annex 2 of the Agreement on Agriculture and therefore could not be deemed to
have met the fundamental requirement of that Annex.

65. That a particular support measure does not conform to the general and policy-specific criteria
of Annex 2 is relevant to the type of support it is deemed to be, which has meaning for a Member’s
compliance with its reduction commitments. That a particular measure is not green box, however,
would not suffice to demonstrate that a measure has “adverse effects’ within the meaning of Articles
5 and 6 of the Subsidies Agreement. A finding that a subsidy has caused adverse effects is a fact-
intensive analysis. In the case of a claim of serious prejudice, for example, one of the four effects set
out in Article 6.3 must be demonstrated (such as significant price suppression or depression by the
subsidized product in the same market as the non-subsidized product is found) and the effects caused
by the subsidy must rise to the level of “serious prejudice.” Such afact-intensive analysis must take
into account, inter alia, the nature and amount of the subsidy, market conditions, and other factors
affecting production, consumption, and prices.

66. Therefore, a conclusion that a measure does not provide green box support and therefore
would not be deemed to have no or at most minimal trade-distorting effects or effects on production
cannot take the place of the fact-intensive examination required to show causation under the WTO
Agreements. For example, marketing loan payments provide a revenue floor of 52 cents per pound
for US upland cotton producers. The effect of this subsidy would depend in large part on the
producer’s expected market revenue at the time of planting — that is, whether this expected revenue
was above or below 52 cents per pound. Thus, the effect of this subsidy would be quite different from
asubsidy that merely provided an unchanging per unit payment (e.g., 10 cents per pound), even if asa
result of prices that actually develop over the course of a marketing year the per-unit payments under
these two measures turn out to be the same. As another example, a measure that provided, in the
aggregate, $1 of support linked to production of upland cotton could not satisfy the general and
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policy-specific criteria of Annex 2 of the Agreement on Agriculture®, but it would be difficult to
conceive that the effect of $1 in subsidies could be “significant price suppression [or] price
depression” or “an increase in the world market share of the subsidizing Member” given the large
number of market participants (including cotton producers worldwide), highly developed cotton
markets, and volume and value of cotton trade.

67. With respect to counter-cyclica payments under the 2002 Act, the United States recalls that
according to Brazil’ s interpretation of the first sentence of Annex 2 as a stand-aone requirement, if a
measure has no more than minimal trade-distorting effects or effects on production, it follows that
such a measure must be deemed green box. As the United States has demonstrated, the economic
literature on decoupled payments (counter-cyclical payments are decoupled from production although
linked to current prices) suggests that the effects on production of such income transfers are no more
than minimal.*®  Therefore, athough the United States would not contend that counter-cyclical
payments conform fully to the policy-specific criteria in Annex 2, there is not only no evidence that
such payments have more than minimal trade-distorting effects or effect on production, but the
evidence suggests the contrary. In such a case, the effect of a payment that does not have more than
minimal effects on production would not appear to be “significant price suppression [or] depression”
or an “increase in the world market share of the subsidizing Member”, much less “serious prejudice”.

68. The expired market loss assistance payments were ad hoc payments made during the 1999,
2000, and 2001 marketing years to holders of base acreage. These payments were not linked to
production — that is, a recipient need not have produced upland cotton or any crop at al in order to
receive the payment.>* However, because these payments were explicitly made in reaction to low
commodity prices, the United States considered that these payments would not conform fully to the
criteria in Annex 2 of the Agreement on Agriculture and therefore notified these payments as non-
product-specific amber box support. As noted above with respect to the 2002 counter-cyclical
payments, however, the economic literature on payments decoupled from production suggests that the
effects on production of income transfers such as the market loss assistance payments are no more
than minima.*® Therefore, the evidence suggests that the effect of such payments could not be
“significant price suppression [or] depression” or an “increase in the world market share of the
subsidizing Member” resulting in “serious prejudice’.

148. How should the significance of price suppression or depression be assessed under Article
6.3(c) of the SCM Agreement? In terms of a meaningful effect? Or another concept? BRA, US

69. As the United States has previously noted®, in Article 6.3(c) the term “significant” modifies
the phrase “price suppression or depression”, suggesting that it is the level of price suppression or
depression itself that must be “important, notable” or “ consequential” .*” As Brazil agrees™, important

32 For example, the measure would not qualify as decoupled income support because, by requiring that
recipients have produced upland cotton, the amount of the payment would be “related to, or based on, the type
or volume of production ... undertaken by the producer in any year after the base period”. See Agreement on
Agriculture, Annex 2, para. 6(b).

33 See, e.g., US Rebuttal Submission, paras. 59-64.

34 Supplemental legislation authorizing each of these payments was passed several months after
planting for the crop year in question had occurred. Even if producers had some expectations of payment at
planting time, they were eligible to receive such a payment regardless of what crop they planted. Indeed, they
could choose not to plant and still be eligible for the payment. This would argue that market loss assistance
payments, like production flexibility contract payments, direct payments, and counter-cyclical payments, are
decoupled from planting decisions.

35 See, e.g., US Rebuttal Submission, paras. 59-64.

36 US Opening Statement at the Second para. 58.

37 Us Further Submission, para. 83.

3 See Brazil's Rurther Submission, para. 88 (“This interpretation of price suppression and price
depression is consistent with the relevant context of Article 6.3(c), which includes Article 15.2 of the SCM
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context for interpreting this phrase can be found in Article 15.2 of the Subsidies Agreement, which
sets out for countervailing duty purposes the same effects found in Article 6.3.*° This text confirms
that the relevant analysis is whether the level of price suppression or depression itself is “significant”:

With regard to the effect of subsidized imports on prices, the investigating authorities
shall consider whether there has been a significant price undercutting by the
subsidized imports as compared with the price of a like product of the importing
Member, or whether the effect of such imports is otherwise to depress pricesto a
significant degree or to prevent price increases, which otherwise would have
occurred, to a significant degree.*

Thus, Article 15.2 provides contextua support for reading the term “significant price suppression [or]
depression” in Article 6.3(c) according to the ordinary meaning of its terms —that is, it is the degree of
price suppression or depression itself that must be “significant”.

0. As suggested by this anaysis, it is hot the effect on the producers of the complaining Member
that must be “significant”. In determining whether the aleged price suppression or depression is
“important” or “notable”, it will of course be relevant to look at that suppression or depression in the
context of the prices that have been affected — that is, at the degree of suppression or depression. One
absolute level of suppression or depression could be significant in the context of prices for one
product but not for another and meaning must be given to the phrase “in the same market’.

149. What isthe meaning of " may" in the chapeau of Article 6.3(c) in the context of Brazil's
assertion that there isno need to conduct a distinct analysis of " serious prgudice” under Article
5(c) after having made a finding under 6.3(c) or (d)? (Brazil'sfurther submission, paras 437 ff).
How, if at all, are Articles 6.2 and 6.8 relevant in this context? What context should the Panel
use for assessing serious preudice under Article 5(c) of the SCM Agreement if the Panel takes
the view that Article 6.3(c) and (d) are permissive conditions for a determination of serious
preudice? US

71 The chapeau of Article 6.3 dtates that “[s]erious prejudice in the sense of paragraph (c) of
Article 5 may arisein any case where one or more of the following apply”. The Article then goes on
to detail four effects that “may” result in serious prejudice arising. Brazil’ s reading would re-write the
chapeau of Article 6.3, changing the permissive “may” into the obligatory “shal”. The ordinary
meaning of “may” is “to express possibility, opportunity, or permission”.** Therefore, the ordinary
meaning of the chapeau of Article 6.3 would be that there is a “possibility” or “opportunity” for
serious prejudice in the sense of Article 5(c) to arise where one or more ¢ the effects listed in
Article 6.3 isfound.

72. Article 6.2 clarifies that a prerequisite for afinding of serious prejudice is that at least one of
the four effects in Article 6.3 must be demonstrated. That is, Article 6.2 precludes a panel from
finding serious prejudice (“serious prejudice shal not be found”) if a subsidizing Member
demongtrates that the subsidy has not had any of the effects listed in Article 6.3. This provided a
subsidizing Member with a means to overcome the presumption created through the operation of

Agreement. That provision discusses standards for the determination of injury in countervailing duty cases and
provides that the investigating authorities should consider whether the effect of importsis ‘to depress prices’ or
‘to prevent price increases, which otherwise would have occurred . . .’[.]") (emphasis added).

39 Effects on prices form one part of a determination of injury for countervailing duty purposes.
Pursuant to Article 15.1, such a determination of injury involves an objective examination of (a) the volume of
subsidized imports and the effect of the subsidized imports on prices in the domestic market for like products
and (b) the consequent impact of these imports on the domestic producers of such products.

“0 Subsidies Agreement, Article 15.2 (italics added).

“! The Random House Dictionary of the English Language, Unabridged Edition at 886 (1983).
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Article 6.1 while that provison was till in effect. However, Article 6.1 demonstrates that Members
knew how to create a presumption of serious prejudice: they did so by explicitly stating that, in certain
cases, “[s]erious prejudice . . . shall be deemed to exist” (italics added). Article 6.2, while providing a
means to rebut that presumption, does not by its terms establish that serious prejudice “shal be
deemed to exist” if one of the effectsin Article 6.3 exists.

73. Article 6.4 lends further contextual support to the interpretation that the use of the term “may”
in the chapeau of Article 6.3 signifies that the effects listed in Article 6.3 are permissive conditions for
a determination of serious prgjudice. Article 6.4 states that “displacement or impeding of exports
shdl include any case in which, subject to the provisions of paragraph 7, it has been demonstrated that
there has been a change in the relative shares of the market to the disadvantage of the non-subsidized
like product’. Thus, given certain Situations further explained in Article 6.4, displacement or
impeding of exports “shall” exist. However, Article 6.3 does not state that, given those situations,
displacement or impeding of exports resulting in serious prejudice shall exist. That is, the situations
in Article 6.4 which must result in a finding of displacement or impeding of export do not, by the
terms of the Article, also result in afinding of serious prejudice.

74. Article 6.5 similarly defines a situation in which “price undercutting” under Article 6.3(c)
“shall” be found but does not also mandate a finding of serious prejudice. Had Members intended (as
Brazil contends) that a finding under Article 6.3 would necessarily suffice to demonstrate serious
prejudice, one aso would have expected Articles 6.4 and 6.5 to mandate a finding of serious prejudice
where afinding of one of the effects under Article 6.3 is mandated.

75. Article 6.8 provides further contextual support for reading Article 6.3 as setting out certain
permissive conditions that could result in a pandl finding that serious prejudice to the interests of a
Member exist. Article 6.8 states that, “in the absence of circumstances referred to in paragraph 77,
which merely preclude a panel from finding displacement or impediment resulting in serious
prejudice, “the existence of serious prejudice should be determined on the basis of the information
submitted to or obtained by the panel” (italics added). Again, this provision does not mandate a
finding of serious prejudice should one or more of the effects set out in Article 6.3 be demonstrated.
Rather, it emphasizes that “the existence of serious prejudice” (rather than the existence of one of the
effects in Article 6.3) “should be determined” by the panel based on the information before it. Thus,
while a panel may be precluded from making a finding of serious prejudice (where, for example, a
complaining party has only aleged displacement or impediment under Article 6.3, but one of the
conditions in Article 6.7 exist), there is no currently effective provison under which a pand is
compelled to find serious prejudice.

150. Isthelist in Article 6.3 of the SCM Agreement exhaustive, or could serious preudice
arisein circumstances other than those listed in paragraphs (a) through (d)? US

76. Article 6.3 sets out four circumstances in which the effects of subsidies “may” giveriseto a
finding of serious prejudice. Article 6.2 establishes that “serious prejudice shall not be found” if a
subsidizing Member demonstrates that a challenged subsidy has not resulted in any d those four
effects. Therefore, Articles 6.3 and 6.2 indicate that serious prejudice may not be deemed to have
arisen without at least one of the four effects listed in Article 6.3 having been demonstrated.

151. Wherein thetext of Article 6.3(d) of the SCM Agreement isthere a basis to take into
account that 1998 may be a " mideading" year for the purposes of comparison? For example,
unlikethetext of Article XV1:3 of the GATT 1994, there does not seem to be a general reference
to " gpecial factors'. US

T7. Article 6.3(d) requires that a complaining party demonstrate that the effect of a challenged
subsidy is an increase in the world market share in a particular subsidized primary product or
commodity as compared to the average share it had during the previous period of three years and this
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increase follows a consistent trend over a period when subsidies have been granted. Where the
evidence offered by a complaining party relies in large part on abnormal production and trade data
evidently caused by factors unrelated to the challenged subsidy (in the case of the United States in
1998, severe drought and record abandonment of planted acres), use of that data cannot satisfy the
complaining party’s burden of demonstrating causation — that is, the “ effect of the subsidy”.

78. Article 6.3(d) sets out a fairly mechanica two-part test: first, there must be an increase in
world market share as compared to the average over the preceding period of three years. Thus,
assuming arguendo that Brazil could challenge expired marketing year 2001 support measures, this
test would compare the world market share of US upland cotton in that year to the average over the
preceding three years. Brazil, however, has misinterpreted Article 6.3(d) and examined the US world
export share.

79. The second part of the test is that any such increase over the average of the preceding three-
year period “follows a consistent trend over a period when subsidies have been granted”. The
marketing year 2001 payments challenged by Brazil were first introduced for the 1996 marketing year
by the 1996 Act. Thus, Brazil must demonstrate that the aleged increase in world market share
follows a“consistent trend” between marketing years 1996-2001. In fact, there is no consistent trend
showing an increasing US world market share over this period; that world market share has been
inconsistent but showing a tendency to decline over that period. As demonstrated in Exhibit US-47,
US world market share surpassed 20 per cent in both marketing years 1996 and 1997 but has not
thereafter.

80. Finaly, as the United States has noted in its further submission, Brazil has limited its claim
under Article 6.3(d) to aleged effects in marketing year 2001.** Thus, there can be no finding that
challenged US subsidies under the 2002 Act presently cause serious prejudice within the meaning of
Article 6.3(d). As the United States has previously noted, moreover, payments with respect to
marketing year 2001 expired with the granting of support in respect of the 2002 marketing year’'s
production, which began on 1 August 2002 — that is, seven months before this Panel’s terms of
reference were established. The result is that Brazil is asking the Panel to make findings and a
recommendation with respect to subsidies that had been replaced at the time of panel establishment
and that no longer exist to be withdrawn even were a recommendation to be made.

152. If the US is correct in asserting that the Article 13(b)(ii) Agreement on Agriculture
analysis is a year-by-year analysis, how would this affect the Panel's examination of Brazil's
claims of serious preudice, including the three year period and the trend period in
Article 6.3(d) of the SCM Agreement? US

8L Article 13(b)(ii) exempts from action measures that, inter alia, conform fully to the provisions
of Article 6 of the Agreement on Agriculture. Chief among those provisions is the obligation that a
Member remain within its Annua and Final Bound Commitment Levels for its Aggregate
Measurement of Support, a commitmert that is expressed by year. Therefore, while a Member may

breach the Peace Clause in a given year by exceeding its bound commitment level, that Member may
in the following year not breach the Peace Clause if its domestic support measures once again do not
exceed its commitment levels. Thus, to gauge whether domestic support measures have breached the
Peace Clause requires a year-by-year analysis.*®

“2 S Further Submission, para. 100.

“3 Brazil agrees that the Peace Clause requires a year-by-year comparison. Brazil insists, however, that
once a Member has breached the Peace Clause once, that Member can never thereafter regain Peace Clause
protection. There is nothing in the text of the Peace Clause that supports Brazil’s view on this point — nor, as a
result, has Brazil pointed to any supporting text.
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82. The year-by-year analysis under the Peace Clause does not affect how the Panel would
undertake a serious prejudice anaysis; it affects only the Panel's analysis of which of the US measures
that Brazil has chalenged may be the subject of the serious prejudice analysis. In the event, Brazil
has only claimed that the effect of US subsidies in marketing year 2001 was inconsistent with Article
6.3(d). Therefore, the Pandl’s task is first to analyze whether US domestic support measures in
marketing year 2001 breached the Peace Clause. If so, then the Panel would be able to undertake a
serious prejudice analysis — and that second analysis is distinct from the first one. The United States
has demonstrated that US measures in marketing year 2001 do not grant product-specific support to
upland cotton in excess of that decided during the 1992 marketing year, whether measured according
to the level of support granted by those measures or a price-gap AMS calculation.

83. With respect to the two-part test of the three-year average and consistent trend over a period
when subsidies have been granted, the Peace Clause would have no impact on these tests. That is,
assuming arguendo that marketing year 2001 measures were not exempt from action, the fact that the
Peace Clause exempts from action measures for other marketing years would not preclude the Panel
from examining data and evidence from those years as part of its serious prejudice analysis of the
2001 measures. The payments made in those other marketing years (that is, the marketing year 1999
measures and the marketing year 2000 measures) would be exempt from action; evidence relating to
those years would not be sheltered from examination by the Panel in its serious prejudice analysis of
the 2001 measures.

153.  Would the conditionsin Article 6.3(d) of the SCM Agreement be satisfied in respect of
time periods other than the one specified? What relevance, if any, would this have for Brazil's
claims? BRA

154.  Does the US agree that upland cotton isa " primary product or commodity" within the
meaning of Article 6.3(d) of the SCM Agreement? (ref. Brazil'sfurther submission, para. 262)
and within the meaning of Article XV1:3 of the GATT 1994? US

84. Yes.

155. Please respond to Brazil's identification of the seven-year period beginning with
MY 1996 (following the passage of the FAIR Act of 1996) as the " most representative period"
for the purposes of Article 6.3(d)? (ref. Brazil further submission, para. 269) US

85. Brazil has challenged only those US subsidies that allegedly had the effect of increasing US
world market share in marketing year 2001 — that is, marketing year 2001 payments. The second part
of the test under Article 6.3(d) is that any increase in world market share that is the effect of the
challenged subsidy over the average of the preceding three-year period “follows a consistent trend
over a period when subsidies have been granted’. The marketing year 2001 payments were granted
under the 1996 Act. Therefore, the “period when subsidies have been granted” for purposes of an
analysis of the effect of marketing year 2001 support would be the marketing year 1996-2001 period.

86. The United States believes that marketing year 2001 support cannot cause present serious
prejudice because these payments expired when marketing year 2002 payments began to be made.
Nonetheless, if marketing year 2001 paymerts are the challenged measures for purposes of Brazil's
Article 6.3(d) claim, there is no basis to include marketing year 2002 within the period when subsidies
have been granted. (We also note that Brazil identifies a sevenyear period beginning with marketing
year 1996 but presents data only for the six-year period through marketing year 2001.)
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156. Does the US agree that "...footnote 17 [of the SCM Agreement] does not carve out
upland cotton from the scope of Article 6.3(d) of the SCM Agreement” ? (ref. Brazil further
submission, para. 275). US

87. The United States is not aware of any “other multilateraly agreed specific rules apply to the
trade in the product or commodity in question” within the meaning of footnote 17 to Article 6.3(d) of
the Subsidies Agreement.

157. Doesthereferenceto " trade" in footnote 17 of the SCM Agreement have any impact on
theinterpretation of " world market share" in Article 6.3(d)) If so, what isit? US

88. The use of the term “trade” in footnote 17 provides useful context in interpreting the phrase
“world market share” in Article 6.3(d). Specificaly, Article 6.3(d) speaks of an increase in a
Member's “world market share”, not an increase in a Member’'s “world trade share”. By using the
term “market” and not “trade”, Article 6.3(d) establishes that its scope is not limited to cross-border
movements of a primary product or commodity. That is, the “world market” for a primary product or
commodity encompasses al the markets in the entire “world”, including the market of the allegedly
subsidizing Member. Had Members desired instead to restrict the analysis under Article 6.3(d) to
cross-border shipments, they could have used the phrase “world trade share” or, in Brazil’s preferred
formulation, “world export share”, or even (asin GATT 1994 Article XVI1:3) “world export trade’.
They did not. Findly, we note that, rather than elaborating on the test under Article 6.3(d), footnote
17 was intended to describe those products or commodities not covered by Article 6.3(d) ad
therefore could use the term “trade”.

158. Please respond to Brazil's assertion that " ...the absence of any payment, production or
expenditure limitations in the US marketing loan programme is analogous to the EC sugar
regime that was challenged in EC - Sugar Exports Il (Brazil) and EC - Sugar Exports |
(Australia)." (ref. Brazil further submission, para. 317) US

89. The EC sugar export regime challenged by Australia and Brazil under the GATT 1947 was
manifestly different than the US marketing loan programme, primarily in that the chalenged
programme was an export subsidy providing export refunds on exportable surpluses of sugar. The
Sugar Exportspanel concluded that in the particular market situation prevailing in 1978 and 1979, the
EC system had caused serious prejudice to Brazil’s interests because it had been applied in a manner
which contributed to depress sugar prices. The panel aso concluded that the lack of “pre-established
effective limitations” on those export refunds and the application of that refund system “constituted a
permanent source of uncertainty in world sugar markets and therefore constituted a threat of serious
prgudice. The pand’s finding on serious prejudice was made carefully, circumscribed by “the
particular market situation prevailing in 1978 and 1979”. However, the panel’s finding on threat of
serious prejudice was made without any explanation and apparently without argument by the parties.
Therefore, it is difficult to see how the Panel could draw useful guidance from this finding by that
panel or draw conclusions on relevant types of payments.

159. TheEC, initsoral statement (paras 9 and 10), disagrees with the US interpretation of
theterms" same market" . Can the US comment on the EC'sview? US

0. The United Sates still has difficulty with the EC view. The United States cannot understand
how the "world" can be one "market" for purposes of Article 6.3(c), which by its nature calls for a
comparison of the prices of the goods of one Member when competing in a market with the goods of
another Member. Goods are not sold to the "world" — they are sold in the market of a particular
country.

91 The EC on the other hand evidently considers that it is at least possible that the world could
function as one market and therefore constitute a “same market” for purposes of analyzing whether
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the “effect of the subsidy” is “significant price suppression [or] depression” of the price of a non-
subsidized product in the same market. For the reasons set forth in the US further submission, the
United States considers that such an interpretation would render the “in the same market” language
inutile because the subsidized and non-subsidized products could never be found in the same
geographic market and still be considered to be in the same “world market”. Furthermore, under the
EC's approach, a Member could be selling at a price well above another Member's price in the same
country, and yet be found to be depressing prices on the "world market" due to a comparison between
sales prices of the Member in one country compared to sales prices of the other Member in a different
country.

92. However, the EC itself concedes that a “world market” could only be deemed to exist if there
were not significant barriers to trade in the product at issue, such as customs duties, technical barriers
to trade, etc. The EC's own explanation suggests that such a “world market” is unlikely to exist
because of significant barriers to trade somewhere in the world. Thus, even under the EC’ s approach,
it is not the case that there is a “world market” for upland cotton.

160. Without pregudice to the meaning of "world market share' asused in Article 6.3(d) of
the SCM Agreement, can you confirm the world export share statistics provided in Exhibit
BRA-206? US

3. The table below reflects most recent updates for 2002-03 and 2003-04. We caution that, as
noted in the footnotes in the table, the data are drawn from different sources and data sets. Also, we
have corrected data in BRA-206 for 1997-98 for total world exports, world upland exports, and US
export share.

World cotton exports (million bales)

Y ear USupland | Total world | ELSworld World upland US Share of
exports (1) exports (2) exports (3) exports (4) World Exports
(5

1996-97 6.399 26.929 1.017 25.912 24.70%
1997-98 7.06 26.838 1.106 25.732 27.44%
1998-99 4.01 23.668 1.085 22.583 17.76%
1999-00 6.303 27.326 1.193 26.133 24.12%
2000-01 6.303 26.589 1127 25.462 24.75%
2001-02 10.603 29.052 1.325 271.727 38.24%
2002-03 11.266 30.629 1.989 28.640 39.34%
Average:

98/99 - | 5539 25.861 1135 24.726 22.40%

00/01

99/00 - | 7.736 27.656 1.215 26.441 29.26%

0102

00/01 - | 9.391 28.757 1.480 271.276 34.43%

02/03

Source:

(1) USDA Fact Sheet Upland Cotton, 2003 p.5

(2) USDA, ERS. Cotton and Wool Yearbook, 2002, p. 31; Fact Sheet Upland Outlook, USDA, Oct
2003 table 2

(3) ICAC, Cotton World Statistics, Sept. 2003, p. 7.

(4) Calculation: (2) - (3)

(5) Calculation: (1)*100/(4)
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161. Would a finding of serious prejudice under Article 5(c) of the SCM Agreement be
determinative for a finding under Article XVI:1 of the GATT 1994? Why or why not? What, if
any, istherole of footnote 13 of the SCM Agreement in thiscontext? BRA, US

A. Article 5(c) establishes that one of the adverse effects that a subsidizing Member should not
cause to the interests of other Members is “serious prejudice’, and footnote 13 to that Article states
that the term “* serious prejudice to the interests of another Member’ is used in the same sense asit is
used in paragraph 1 of Article XVI of GATT 1994". Therefore, “serious prejudice” under Subsidies
Agreement Article 5(c) and GATT 1994 Article XV1:1 must be read to have the same meaning. As
Article 5(c), and Article 6 which explains it, are the more detailed provisions on “ serious prejudice’

and contain a more effective remedy than the consultation envisoned under GATT 1994 Article
XV1:1, the Panel’ s analysis should begin with the Subsidies Agreement provisions. Were the Panel to
agree that Brazil has not established that the effect of the challenged subsidy is “serious prejudice”

within the meaning of the Subsidies Agreement, it would be difficult to see how the Panel could then
determine that “serious prejudice” exists within the meaning of GATT 1994 Article XV1:1 since the
term isused “in the same sense” in these provisions.

162. Can the US confirm that marketing loan/L DP, step 2 and counter-cyclical payments are
mandatory if the price conditions are fulfilled? US

95, The statutory authority for marketing loan payments, step 2 payments, and counter-cyclical
payments does not provide the Secretary with the authority to arbitrarily decline to make these
payments to qualified recipients. However, certain conditions must be met before these payments will
be made: price conditions must be met, the producer must meet all conditions for payment, including
compliance with "sodbuster" and "swampbuster” provisions and any planting restrictions, the
Commodity Credit Corporation (CCC) must not have exhausted its statutory borrowing authority, and
Congress must not have cut back on the programme, by an appropriations bill or otherwise.

%. As the question notes, different price conditions apply to each of these payments. For
example, in the case of marketing loan payments, the adjusted world price (as calculated by the
Department of Agriculture) must be below 52 cents per pound. Recently, the adjusted world price has
been above 52 cents per pound and thus no marketing loan payments have been made to qudified
recipients.

97. There is no preset limit on the total amount of payments that can be made under each of these
programmes athough for counter-cyclica payments a maximum total outlay can be calculated using
the base acres, base yields, and maximum payment rate for each commodity produced during the
historical base period. In addition, for certain recipients, per-person payment limits may apply. We
also note that under Section 1601(e) of the 2002 Act, the Secretary has the authority (so-called
"circuit breaker" authority) to make adjustments to farm programmes because of WTO domestic
support reduction commitments. Presumably, this authority could result in refusals to make certain
payments.

98. Conditions for receiving counter-cyclica and marketing loan payments are numerous. The
programme contract for counter-cyclical payments is required by section 1105 of the 2002 Act. That
section provides explicitly that the producers must agree: (A) to comply with the requirements dealing
with the highly erodible cropland conservation found at 16 USC 3811 et seq.; (B) comply with the
wetland conservation requirements found at 16 USC 3821 et seq.; (C) comply with the planting
flexibility requirement of Section 1106 of the 2002 Act; (D) use the land representing the base acres
for an agricultural or conserving use but not for a non-agricultural, commercial, or industrial use, as
determined by the Secretary; and (E) control noxious weeds and otherwise maintain the land in
accordance with sound agricultural practices as determined by the Secretary of Agriculture, if the
agricultural or conserving use involves the noncultivation of any portion of the land as permitted
under the specification just set out in (D). For marketing loans, the loan agreement and loan
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regulations, contained in 7 CFR part 1421, specify various conditions that must be met and followed
by the producer. Under 16 USC 3811 et seq,, the wetland and conservation provisions cited above are
made applicable to all commodity benefits, including loans.

163. Are US cotton producers able to cover the fixed and variable costs without subsidies?
Please provide substantiating evidence. Of what relevance is this, if any, to Brazil's actionable
subsidy claims? US, BRA

0. The United States notes that even using cost data that reflects 1997 cost structures™, US
producers appear to have been able to cover variable costs through the sale of cotton at harvest timein
every year but marketing years 2001 and (more narrowly) 2002. In this, US producers were no
different than Brazil’s farmer witness, Christopher Ward, who stated: “But even with these high
yields and the excellent quality of our land, we were not able to fully recover al of our variable costs
of production during the 2000/01 and 2001/02 seasong,]” a position evidently shared by most
producers in Mato Grosso, Brazil’s leading cotton-producing state.*®

100.  Furthermore, even in years in which US producers may not have been able to cover fixed and
variable costs, it does not follow that it is subsidies that covered these costs. Again, Mr. Ward
explained that in marketing years 2000 and 2001, “Nor were we able to meet our total costs which
include the additional fixed costs.” Therefore, producers can cover costs from revenue sources other
than subsidies. That harvest prices at times fall below costs does not necessarily mean that subsidies
have had the effect of maintaining production.

US upland cotton operating costs compared to harvest cotton price

Y ear Cotton price at harvest Average operating cost
(¥b) (¥b)
1998 0.64 0481
1999 0.47 0.418
2000 0.57 0.473
2001 0.35 0.447
2002 0.42 0.453

Source:. USDA, Economic Research Service, Agricultural Resources Management Survey
(www.ers.usda.gov/data/ costsandretur ng/testpi ck.htm)

K. CAUSATION

164. When the US points, in its oral statement of 7 October, to the alleged " bias" of Prof.
Sumner's model, is it arguing that US subsidies are irrelevant to the movement in prices and
production (acreage) of upland cotton? US

101.  The United States recognizes that subsidies can potentially affect production and prices of
upland cotton. The question is one of the nature of the subsidy examined and the degree of any
predicted effect, which could range from significant to negligible. The criticisms of Dr. Sumner’s
model outlined n the US oral statement of October 7, 2002 take issue with many of the underlying

44 Recall that the Department of Agriculture conducted a survey of cotton farmers in 1997. For any
cost data published by the Department since that time, the 1997 data has merely been updated by applying the
producer price index to ‘update’ input costs. See US Closing Statement at the Second Session of the First Panel
Meeting, Paras. 10-11.

® Statement of Mr. Christopher Ward at the Second Session of the First Panel Meeting, para. 6
(emphasis added). Mr. Ward goes on to state: "Based on my discussions with many producers relating to Mato
Grosso cotton production and revenue, | know that most other producers in State of Mato Grosso were in the
same situation as we wer e during the 1999-2000 period.” (Id (emphasis added)
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assumptions in the model, particularly in regards to how decoupled payments were modelled and the
choice of baselines used by Dr. Sumner, which have led to results that have exaggerated the impact of
US subsidies on world cotton markets.

165. Please comment (and submit substantiating evidence) on the US assertion that the
FAPRI model has been designed and developed for prospective analysis, and is not suitable for
retr ospective counterfactual analysis. What istherdiability of past FAPRI -produced analyses
when compared with actual data for the period covered by them? Isthere any other instrument
that can be used to try to identify the effect of subsidies already granted, or of their removal?
BRA, US

102. FAPRI uses its models for prospective analyses, that is, they analyze the future effects of
proposed programme changes against a basdline that assumes current programmes are in place.
Recent examples of FAPRI analyses nclude the effects of stricter payment limitations on US
farmers'®, an analysis of the European Union’s 2003 CAP Reform Agreement*’, and the effects on the
US dairy industry of removing current Federal regulations.®® These analyses are forward-looking
examinations of the effects of policy changes™

103.  Econometric modelling systems similar to the ones maintained by FAPRI and USDA are
designed for prospective analyses of dternative policy assumptions. The foundation for
forward-looking analyses is the baseline projections, which are conditioned on specific assumptions
for exogenous variables, i.e., those that are independent of the modelling system. The baseline model
is dso conditioned to incorporate the current structure of specific commodity markets through
equation specifications, elasticity estimates, and structura shift and dummy variables. Asaresult, the
baseline models will not be appropriately structured to analyze changes over a historical period. For
example, models calibrated for the current structure of the US textile industry may not be appropriate
to assess the structure present in the late 1990's due to the tremendous changes that have occurred.
Another difficulty of using the system over a historical period is the degree of externa shocks that
impact the model. In prospective analys's, assessing the impacts of aternative policies occurs absent
of extreme shocks from independent variables.

46 FAPRI. FAPRI Analysis of Stricter Payment Limitations FAPRI-UMC Report #05-03 17 June 2003.
15 pp. Available at: http://www.fapri.missouri.edu/FAPRI_Publications.htm.

4T FAPRI. Analysis of the 2003 CAP Reform Agreement. FAPRI Staff Report #2-03, 9 September
2003. 16 gp. Available at: http://www.fapri.missouri.edu/FAPRI_Publications.htm

“S FAPRI. The Effects on the United States Dairy Industry of Removing Current Federal Regulations.
FAPRI-UMC Report #03-03. April  2003. 14 pp. Available at http://www.fapri.missouri.edu/
FAPRI_Publications.htm

** FAPRI recognizes the forward-looking nature of its analyses and the limitations of those baselines
quiteclearly:

Each year, FAPRI prepares a set of baseline projections that provide information about the
outlook for agricultural markets, farm programme spending, farm income, and a variety of
other indicators. The baseline then serves as the point of comparison for analyses of
alternative policy options....

The baseline is not a forecast of what will happen, but rather a projection of what could
happen under a particular set of assumptions. Current global policies are held in place, even
when there is reason to suspect changes arelikely....

In reality, these assumptions are certain to be violated and actual market outcomes will differ
from the deterministic baseline projections presented in the supply-demand tables....

FAPRI 2003 US Baseline Briefing Book, Foreward, page 1. FAPRI-UMC Technical Data Report
04-03 (March 2003) (www.fapri.missouri.edu).
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104.  As mentioned by Dr. Sumner in Annex | to Brazil’s submission of 30 September, baseline
models such as the one utilized by FAPRI or USDA are not forecasting models. They are used to
analyse proposed policy changes™ The attached table shows the forecast accuracy for year ahead
price forecasts by FAPRI.

FAPRI farm price projectionsfor upland cotton compared to actual prices, MY 1999-2003 ($/Ib)

FAPRI published Marketing FAPRI Actua price 1/ Difference 2/
basdline year projected price
January 1998 1999/00 0.689 0.45 -0.239
January 1999 2000/01 0.531 0.498 -0.033
January 2000 2001/02 0.479 0.298 -0.181
January 2001 2002/03 0.554 043 -0.124
January 2002 2003/04 0.385 0463 3/ 0.078

Source: FAPRI, USDA World Agricultural Supply and Demand Estimates

1/ Marketing year average farm price reported by USDA.

2/ Actual farm price minus forecast price

3/ Average cotton farm price for August 2003. USDA is prohibited from publishing cotton price
forecasts.

105.  One potentia approach to using a baseline model to estimate the effects of subsidies during a
historical period would be to use an ex post prospective anaysis. Under an ex post analysis, instead

of using the current baseline for measurement, one would use a past baseline to make year-ahead
projections of the effects of subsidies on the cotton market. For example, to analyze the effects of
subsidies on the 1998/99 marketing year, one could use the January 1998 FAPRI basdline modd to
project the effects of removing subsidies and compare them to baseline levels for the 1998/99

marketing year. To anayze the 1999/00 marketing year, one would update the baseline to the January
1999 baseline and so on, until the current baseline. This would provide baseline comparisons that
would reflect the estimated effects of the programmes at the time of planting in each year.

166. The US states that "futures prices demonstrate that market participants predict
increasing upland prices over the course of the marketing year™ (US 7 October oral statement,
para. 62). Please elaborate on thisargument including citing specific futures prices. US

106. Exhibit US-68 shows average daily closing prices for the December 2003 cotton futures
contract. Daily futures prices for December 2003 and May 2004 delivery have increased by as much
as 35 per cent from January 2003 levels.

107.  Futures prices reflect a price that a buyer iswilling to pay to secure a supply at a given price
and protect against the possibility of prices rising even higher. Thus, where futures contract prices are
higher than current market prices, the futures prices suggest that cotton buyers are concerned about

%0 For example, the US Department of Agriculture explains:
The projections are a conditional scenario with no shocks and are based on specific
assumptions regarding the macroeconomy, agricultural policy, the weather, and international
developments. In particular, the baseline incorporates provisions of the Farm Security and
Rural Investment Act of 2002 (2002 Farm Act) and assumes that current farm legislation
remains in effect through the projections period. The projections are not intended to be a
Departmental forecast of what the future will be, but instead a description of what would be
expected to happen under a continuation of the 2002 Farm Act, with very specific external
circumstances. Thus, the baseline provides a point of departure for discussion of alternative
farm sector outcomes that could result under different domestic or international assumptions.”
USDA Agricultural Baseline Projections to 2012. Office of the Chief Economist, US Department of
Agriculture.




WT/DS267/R/Add.2
Page I1-263

the possibility of cotton prices rising still higher and are willing to lock in a purchase price that carries
apremium over current prices.

108. In fact, current futures prices revea that market participants anticipate upland cotton prices
rising over the current 2003 marketing year.

New Y ork Cotton Exchange, Closing Futures Prices MY 03
Friday, 24 October 2003
December 2003 contract 82.11 cents per pound
March 2004 contract 84.34 cents per pound
May 2004 contract 84.50 cents per pound
July 2004 contract 84.64 cents per pound

That is, a producer may sdll cotton futures for December delivery at 82.11 cents per pound, but for
deliver later in marketing year 2003 the price rises to greater than 84 cents per pound. To update the
information provided by the United States to the Pandl in its further submission®?, these futures prices
indicate that the market expects cotton prices to remain well above their 20-year average of 67.86
cents per pound (1983-2002) within the current 2003 marketing year and well above what Brazil
calculates as the 1980-98 A-index average (74 cents per pound) — that is, the average for the period
before Brazil alleges serious prejudice through significant price suppression or depression.®® Thus,
given expected cotton prices reflected in futures contracts, Brazil has not demonstrated any clearly
foreseen and imminent likelihood of serious pregjudice. Quite the contrary: in marketing year 2003,
upland cotton producers expect high and increasing prices.

167. How doesBrazil react to Exhibit US-44? BRA

168. Please confirm that the production figures cited in Exhibit US47 arefor upland cotton
only and do not include textiles. US

109.  Yes, the production figures cited in Exhibit US-47 are for upland cotton production only.
They do not include the raw cotton equivalent of textile production.

169. Can the US confirm the accuracy of the facts and figures cited in the four bullet points
in paragraph 12 of Brazil's 7 October oral statement? US

110.  From paragraph 12 of Brazil’s 7 October ora statement:

Between MY 1999-2001, prices received by US upland cotton farmers fell by 34 per cent, yet
USproduction increased by 20.3 per cent. . . . .

Fact check: We can confirm the price and production figures given and would note again
Brazil’s selective use of marketing year 2001 as the end-point for its comparison. As Brazil
complains of effects over marketing years 1999-2002, it would appear that Brazil has ssmply
chosen to use MY 2001 figures to inflate the figures it presents.

Between MY 1999-2002, the average US upland cotton farmer would have lost 24.3 cents per
pound for every pound of cotton produced if revenue were based only on market revenue.
The US response to this huge gap between market prices and costs vas to increase

51 Current futures contract prices are available at: http://www.nybot.com/cotton/ (click on “Futures’).
°2 See, e.g., US Further Submission, para. 118.
53 Brazil’s Further Submission, para. 114, figure 6.
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170.

production leading to an increase of US exports by 78.7 per cent and to an increase in the US
world market share from 24.1 per cent to 41.6 per cent. . .. .

Fact check: Based on Economic Research Service (ERS) estimates provided in Exhibit US
69, the market value of upland cotton (including the value of cottonseed) averaged $325.06
per acre over MY 1999-2002. Operating costs averaged $261.35 per acre over MY 1999-
2002. The value of upland cotton production less operating costs averaged $63.71 per acre.
Based on an average upland cotton yield of 577 pounds per planted acre, upland cotton
producers received 11.05 cents per pound above their operating costs.

We can confirm the export figure but note that the US share of “world exports’ rose from
24.1 per cent in 1999/00 to 39.34 per cent in 2002/03. (See US response to Question 160). In
addition, we note that US world market share over the marketing year 1999-2002 period fell
from 18.6% in MY 1999 to 16.9% in MY 2000, rose to 19.8% in MY 2001, and fell again to
19.6% in MY2002.>

Between MY 1999-2001, the US dollar appreciated approximately 15 per cent against the
currencies of other worldwide cotton producers. . .. US exports increased by 68 per cent. ..

Fact check: ERS calculates a commodity-weighted exchange rate index for upland cotton
based on the real exchange rates of importing countries, weighted by the share of US cotton
exports.>® Based on this index, the dollar appreciated by 6.2 per cent from 1999 to 2001.
ERS also calculates a commodity weighted exchange rate index based on the currencies of
other cotton producers and their share in world cotton trade. Based on this index, the dollar
appreciated by 11 per cent from 1999 to 2001.

Fact check: We can confirm the US upland cotton export figure and again note Brazil’s use
of marketing year 2001 for its comparison.

US costs of production are much higher than those of most other exporters of upland cotton,
yet the US export market share increased from 24.1 per cent to 41.6 per cent between MY
1999-2002.

Fact check: In paras. 284 and 285 of its Further Submission of 9 September 2003, Brazil
uses data from the International Cotton Advisory Committee (ICAC) to compare costs of
production across countries, which represents the most complete published comparisons of
costs of cotton production for major cotton producing countries. Nevertheless, even when
good survey data are available for one country, using cost of production data to draw valid
economic conclusions is fraught with difficulties. In fact, the ICAC specifically discourages
this kind of cross-country comparison: ‘Because of a number of limitations, it is not

advisable to compare the costs of production among several countries at the same time” >

Fact check: Over the period 1999/00 to 2002/03, the US share of world exports rose from
24.1 per cent to 39.34 per cent. (See US response to Question 160).

Brazil quotesareport that statesthat a 10% increasein soybean pricesreduces upland

cotton acreage by only 0.25% (Brazil's 7 October oral statement, para. 27). Could Brazil
indicate if thisanalysisis done on a short-run basisor along-run basis? BRA

> See Exhibit US-47.
%% See Exhibit US-69.
% Raffiq Chaudhry, International Cotton Advisory Committee, “Cost of Producing Raw Cotton”

Presented at the |11 Brazilian Cotton Congress, Brazil, 31August 2001 (emphasis added).
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171. In paragraphs 22 and 23 of its further submission, we understand that the US is, in
short, claiming that increased total supply (i.e. including polyester) drove prices down. On the
other hand, we note that, according to the figures in the chart in paragraph 22 of the same
submission, the world production of cotton during this period has basically keen steady. Do all
polyester fibresasrepresented by these figures compete directly with cotton? That isto say, do
these figures for polyester fibres include, for example, those that are used for textiles that
technically cannot be substituted by cotton? US

111.  The figures in the chart in paragraph 22 represent world polyester textile production.
Polyester competes with cotton either directly in the fibre market or indirectly through apparel and
other intermediate products.

172. Please estimate the price effect, in cents per pound, of the growth in the US retail
mar ket which it is said has directly contributed to strengthening world cotton prices. US

112,  Aswas presented in the table in paragraph 27 of the Further Submission of the United States
of 30 September 2003, US retail purchases of raw cotton fibre increased from 12.3 million bales in
1990 to 20.9 million baes in 2002, an increase of 8.6 million bales. This increase accounted for the
entire increase in world retail purchases of raw cotton fibre over the same period and reflects an
increase at the world level of 10 per cent. Based on the average demand elasticity of -0.25 used by
Dr. Sumner in his analysis (see Annex 1 of Brazil’s Further Submission to the Panel, para 23), an
equivaent price decline of 40 per cent would be necessary to generate a 10 per cent increase in
demand of cotton, al else held equal. Of course, this omits other factors such as supply response of
world cotton producers and competition of manmade fibres. Nonetheless, it is clear that the growth in
retail purchases of cotton fibres in the United States has strengthened world prices.

173. The US asserts that " burgeoning US textile imports ¥4 shifted the disposition of US
cotton production from domestic millsto export markets' (USfurther submission, para. 20). A
similar description appears in paragraph 33, together with the explanation that " the share of
world cotton consumption supplied by US cotton has been roughly the same since 1991/92" .
Why have sales of US cotton for export increased and sales of cotton imported into the US
increased? US

113.  The role and impact of rapidly growing US textile and apparel imports is fundamental in
explaining the shift in the use of US cotton production from domestic mills to foreign mills. As noted
at paragraphs 20 and 33 of the US further submission, the US textile and apparel industry has suffered
from declining competitiveness compared with off-shore producers for many years, reflecting many
factors, including higher wage costs, astrong US dollar, etc. Asdomestic mills have shut down in the
United States, and production has moved overseas, domestic demand for US cotton by domestic mills
has declined sharply.

114. But US consumer demand for cotton products has not declined. That demand has
increasingly been met by lower-priced imports of cotton textiles and apparel. As can be seen in the
table following paragraph 34 of the US further submission, US imports of cotton textiles (in cotton
equivalents) have more than tripled since 1990. It is important to note that the import, export, and
consumption data in that table are expressed in bales of cotton-equivalent. In other words, the data
are not “sales of cotton imports’, but rather represent the amount of cotton imbedded in the particular
products.>’

> These estimates of the “cotton equivalent” of textile imports are done by USDA's Economic
Research Service, based an a set of internationally-accepted conversion factors. See Cotton and Wool Situation
and Outlook Y earbook. Market and Trade Economics Division, Economic Research Service. US Department of
Agriculture, November 2002, CWS-2002.
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115.  US cotton is grown to be used to make cotton textiles and apparel. The point of the US
submission is to explain how the location of where US cotton is manufactured into products has
shifted. US and world consumers continue to purchase cotton products. But increasingly US
consumers purchase those cotton products, made from exported US cotton, from overseas
manufacturers as US manufacturers are less able to compete. That is the structural transformation that
paras. 33-34 and the accompanying table seeks to present and explains at least in part some of the
changesin US exports.

174.  How, if at all, did the Asian financial crisis affect the United States world market share?
Did it disproportionately affect the US as compared to other exporters? US

116. The Asian financia crisis disrupted cotton consumption (spinning) in the major consuming
countries of Thailand, Indonesia, and the Republic of Koreain 1997/98, reducing their mill use 9 per
cent from the preceding year. In addition, the decline in world economic growth induced by the crisis
reduced total world cotton consumption 3.4 per cent in 1998/99 from the pre-crisis level in 1996/97.
Subsequently, however, the depreciation of currencies in these three countries boosted their cotton
consumption due to expanding textile exports. World cotton consumption rose 11 per cent between
1996/97 and 2002/03, while consumption in Thailand, Indonesia, and Korea collectively rose 16 per
cent. During this same period, US spinners lost market share to textile imports, due in large part to
currency effects, and US domestic mill use fell 35 per cent.

117.  USexport share in these markets is influenced by total supply availability, qualities produced,
and price. For example, US export share of the three countries’ consumption fell by more than half in
1998/99, due to the drought-devastated US crop. Export share has since returned to the pre-crisis
level of about 30 per cent and, with higher consumption, this added about 400,000 bales to US exports
between 1996/97 and 2002/03. Since the combined total consumption increase for Thailand,
Indonesia, and Korea was about 800,000 bales, this indicates that other exporters also increased
exports by about 400,000 bales. As US mill use of cotton declined while exports increased, US world
market share was left relatively unchanged (with a dight downward bent) by the Asian financia

crisis.

175. With reference to paragraphs 57-58 and the related table on page 21 of the US further

submission, could you please clarify the argumentsregarding the ratio of the soybean futuresto
the cotton futures pricessincein thetabletheinverseratioisused? US

118.  Attached is a corrected version of the table. The ratio of cotton futures price to soybean
futures prices is positively correlated with movement in planted cotton area.

Expected cotton and soybean prices and planted cotton acreage

Y ear December cotton November Ratio of cotton Planted cotton
futures soybean futures  futuresto soybean acres

(cents/Ib) ($/bushd) futures (million acres)
1996 78.58 723 10.87 14.4
1997 76.82 6.97 11.02 13.6
1998 72.13 6.64 10.86 13.1
1999 60.32 511 11.8 14.6
2000 61.31 5.32 1152 15.3
2001 58.63 4.67 12,55 15.5
2002 42.18 450 9.37 13.7

2003 59.6 5.26 11.33 13.5
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176. With reference to Figure 4 of Brazil's Further Submission, how does Brazil explain the
apparent decrease in pricesin 2001 and the increase of the A-Index in recent months, despite
the continued use of US subsidies on upland cotton? BRA

177. Could the United States further elaborate on paragraph 50 of its 7 October oral
statement? US

119. Lin et al. estimated that the own-price elasticity of cotton acreage under the FAIR Act was
0.466.%® This is identica to the 2003 net-return elasticity reported by Dr. Sumner. However, it is
incorrect to equate a price elasticity to net-return elasticity given the linear specification utilized by
Dr. Sumner. The implied price elagticity from Dr. Sumner’s model would be approximately 50 per
cent larger than the net-return elasticity. Larger elasticities imply greater acreage shifts to change in
policies or prices.

120.  The relationship between the price elasticity and a net revenue dasticity can be shown as
follows. Given a linear specification as described by Dr. Sumner, then cotton area (CA) can be
expressed:

(1) CA=a+al*CNR+a2*Z,
where CNR is Expected Cotton Net Returns and Z is a vector of other variables including returns
from competing crops.

The elasticity with respect to CNR is found by differentiating the equation with respect to CNR. The
derivative isthe coefficient al. The elasticity, eNR, is expressed as follows.

(2) eNR=al* CNR/CA.

With CNR a function of the cotton price P, the elasticity with respect to P can be determined by
taking the derivative of the equation with respect to price P. Based on equation (1) from page 13 of
Annex |, the derivative with respect to price Pisal*Y, where Y is expected yield.

It follows that the price elagticity iseP=al * Y * P/ CA. One can then conclude that eNR/eP = ENR
I (Y*P).

The relationship between eNR and eP can be found by looking at the relationship between CNR and
Y*P. Specificaly, eP=((Y * P) / CNR) * eNR.

In recent years, the ratio of (Y * P) / CNR has been approximately 1.5, implying that eP = 1.5 * eNR
=15* 0.466 = 0.699.

178. The Pand notes Exhibit US63. Could the US please provide a conceptually analogous
graph concerning US export salesduring the same period? US

121.  Exhibit US70 shows in table and graph form the per cent change over the previous year for
upland cotton exports by the United States and the rest of the world. In addition, the United States
provides in Exhibit US71 a table and graph demonstrating the absolute levels of US exports and
domestic consumption. As the figures show, over the last seven years domestic consumption has
declined by almost the same amount by which exports have increased, leaving US world market share
largely unchanged.

8 Lin, W., P.C. Westcott, R. Skinner, S. Sanford, and D.G. De La Torre Ugarte. Supply Response
Under the 1996 Farm Act and Implications for the US Field Crops Sector. US Department of Agriculture,
Economic Resear ch Service, Technical Bulletin No. 1888, Appendix table 21.
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179. Could Brazil comment on the argument that decoupled payments and other subsidiesto
upland cotton are largely being capitalized into land values and that removing these subsidies
would reduce the cost of production of upland cotton producers (US 7 October oral statement,
para. 48). What would bethe net effect of these adjustments? BRA

180. Please describe the precise formula as to how USDA determines the " adjusted world
price' using the Liverpool A-Index, the NY futures price and any other relevant price
indicators. Please submit substantiating evidence. BRA, US

122. The Adjusted World Price (AWP) is equal to the Northern Europe (NE) price (the 5day
average of the 5 lowest-priced growths for Middling £3/32 inch cotton, cost, insurance and freight
[CIF] northern Europe), adjusted to US base quality and average location. The AWP for individua
qualities is determined using the schedule of loan premiums and discounts and location differentials.
A "coarse count adjustment” (CCA) may be applicable for cotton with a staple length of 1-1/32 inches
or shorter and for certain lower grades with a staple length of 1-:1/16 inches and longer. The AWP
and CCA are announced each Thursday.>

123. A Step 1 adjustment to the AWP may be made when the 5day average of the lowest US
growth quote for Middling %3/32 inch cotton, CIF United States-northern Europe (USNE) price,
exceeds the NE price and the AWP is less than 115 per cent of the loan level. The Secretary of
Agriculture may lower the AWP up to the difference between the USNE price and the NE price. A
Step 1 adjustment has never been made, athough the conditions have been met many times.

181. Please provide a side-by-side chart of the weekly US adjusted world price, the Liver pool
A-Index, the NY futures price, and spot market prices from 1996-present. What, if anything,
doesthisreveal? BRA, US

124.  Exhibit Q181 sets out weekly price movements for the Adjusted World Price, the Liverpool A
Index, the nearby New York cotton futures price and the spot market price from January 1996 to
present.

182. Please explain why the US can be taken to be price leaders, or price setters, (and not just
takers) when US producers receive large subsidy payment to support the difference between
world pricesand their own costs? BRA

L. ARTICLE XVI OF GATT 1994

183.  Why does Brazil believe that the appropriate " previous representative period” is the
term of the previous Farm Bill, MY 1996-2002? (Brazil'sfurther submission, para. 282) BRA

184. Why doesBrazil believethat an " equitable share" isonewhich factorsout all subsidies?
To the extent that domestic support and export subsidies are permitted by the Agreement on
Agriculture, why should they not be accepted as being normal conditions in analyzing an
equitable market share? (SeeBrazil'sfurther submission, paras 288-289) BRA

185. Please respond to the following questions concerning the relationship between Article
XVI:3 of the GATT 1994, the disciplines on export subsidies and domestic support in the
Agreement on Agriculture and the disciplines on prohibited export subsidies and ationable
subsidiesin Articles 3, 5(c) and 6.3(d) of the SCM Agreement. BRA, US

@ Are agricultural domestic support programmes challengeable under Article XVI:3 of
the GATT 1994? How, if at all, is the title of Sction B of Article XVI (" Additional

59 See Exhibit US-72.
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provisionson export subsidies’ (emphasis added)) relevant? How, if at all, are Articles
13 and 21.1, or any other provisions of the Agreement on Agriculture, relevant?

125.  As indicated in the US opening statement at the recent panel meeting®®, GATT 1994
Article XV1:3 applies only to export subsidies. Paragraph 3 isfound in Part B of Article XVI, entitled
“Additional Provisions on Export Subsidies’, as opposed to Part A, which is entitled “ Subsidies in
Generd” . Paragraph 2 (also in Part B) states that “[c]ontracting parties recognize that the granting of
a subsidy on the export of any product may have harmful effects for other contracting parties’
(emphasis added). Paragraph 3 begins with the word “[a]ccordingly”, the ordinary meaning of which
is “[i]n accordance with the logical premises; correspondingly”®*, and follows with “contracting
parties should seek to avoid the use of subsidies on the export of primary products’ (emphasis added).
That is, “in accordance with” the recognition in paragraph 2 that export subsidies may have harmful
effects, paragraph 3 address the use of “subsidies on the export of primary products’. The second
sentence of paragraph 3 follows this hortatory statement with the obligation not to apply subsidies
“which operate[] to increase the export of any primary product” in a manner that “results in a
contracting party having more than an equitable share of world export trade in that product”.
Paragraph 4 “[flurther” addresses export subsidies for “any product other than a primary product’.
Thus, the text and context of paragraph 3 indicate that this provision is addressed to export subsidies
and not domestic support programmes.

126.  The Peace Clause provides further context supporting this interpretation. Article 13(c)(ii)
exempts export subsidies that conform fully with Part VV of the Agreement on Agriculture from, inter
alia, “actions based on Article XVI of GATT 1994 — that is, including Article XVI:3 on export
subsidies. Article 13(b(ii), on the other hand, exempts conforming domestic support measures from,
inter alia, “actions based on paragraph 1 of Article XVI of GATT 1994” but does not mention Article
XVI:3. Thus, Article 13 lends contextual support to the notion that Article XV 1:3 applies to export
subsidies on primary products or commodities but does not apply to domestic subsidies on such
products.

(b) Are the requirements of Article XV1:3 of the GATT 1994 reflected in, developed by or
subsumed by the requirementsin Article 6.3(d) of the SCM Agreement, or in any other
provisions of the cover ed agreements? Of what relevance, if any, isthe Appellate Body
Report in USFSC, para. 117 here?

127.  Article 6.3(d) of the Subsidies Agreement does not, by its terms, interpret or replace GATT
1994 Article XVI:3. In fact, the range of measures potentially actionable under Article 6.3 is broader
than the export subsidies subject to GATT 1994 Article XVI:3. In addition, the analysis under these
two provisions is different. Article 6.3(d) is concerned with whether the effect of a subsidy is to
increase the world market share of the subsidizing Member; GATT 1994 Article XVI:3 is concerned
with whether export subsidies result in a Member having “more than an equitable share in world
export trade” in a particular product. However, an important similarity between these two provisions
is the scope of products covered by their respective disciplines. GATT 1994 Article XVI:3 is
concerned with export subsidies on primary products; Article 6.3(d) is concerned with any subsidy on
“a particular subsidized primary product or commodity”. This similar product coverage resulted

because Members desired to provide more operationally effective subsidies disciplines with respect to
these products but had found the “more than equitable share” language of GATT 1994 Article XVI:3
to be unworkable. For further discussion, please see the US response to Question 186 from the Panel.

(©) Of what relevance, if any, is the fact that the definition of " subsidy” in Article 1 of the
SCM Agreement and the prohibition on subsidies contingent upon export in

%0 US Opening Statement at the Second Session of the First Panel Meeting, para. 60.
®1 The New Shorter Oxford English Dictionary, vol. 1, at 15 (1993 ed.) (third definition).
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Article 3.1(a) were introduced in the Uruguay Round, but did not exist at the time that
the GATT 1947 was negotiated?

128,  The United States notes the Appellate Body’s discussion of relevant differences between the
provisions of the Subsidies Agreement and those of GATT 1994 in United States— FSC.

186. Could the United States please expand upon its statement that " [t]hese are the types of
consderations that led to the negotiation of the Subsidies Agreement...” (US further
submission, para. 109)? Isthere any relevant material, including, for example, drafting history
that might support thisstatement? US

129.  Dissdtisfaction with the difficulties in applying the “more than equitable share” standard of
GATT 1994 Article XVI:3 was an important motivation for the negotiation of stronger and more
operationa disciplines in the WTO Subsidies Agreement. In two separate challenges in 1979 and
1980 to the sugar export subsidy programme of the European Communities by Australia and Brazil,
panels were unable to find that the export refunds provided by the Communities resulted in a “more
than equitable share” of world export trade.®” Similarly, in the 1983 US challenge to export subsidies
on wheat flour by the European Communities (quoted in the US further submission), “[t]he [p]ane
found that it was unable to conclude as to whether the increased [EC] share [of world exports of
wheat flour] has resulted in the EEC ‘ having more than an equitable share’ in terms of Article 10 [of
the Subsidies Code], in light of the highly artificia levels and conditions of trade in wheat flour, the
complexity of developments in the markets, including the interplay of a number of specid factors, the
relative importance of which it was impossible to assess, and, most importantly, the difficulties
inherent in the concept of ‘ more than equitable share’”

130.  Significantly, the latter two of these panel reports explicitly considered the 1979 Tokyo
Round Subsidies Code and its interpretive gloss on the “more than equitable share language”. Article
10.2 of the 1979 Subsidies Code (of which both Brazil and the United States were signatories) stated,
in pertinent part:

For purposes of Article XV1:3 of the General Agreement and paragraph 1 above:

@ "more than an equitable share of world export trade’ shal include any casein
which the effect of an export subsidy granted by a signatory is to displace the
exports of another signatory bearing in mind the developments on world
markets;

(b) with regard to new markets traditional patterns of supply of the product
concerned to the world market, region or country, in which the new market is
Stuated shall be taken into account in determining ‘equitable share of world
export trade’[.]

That is, the 1979 Subsidies Code represented an effort to make operationa the discipline provided in
GATT 1994 Article XV1:3 by giving additional meaning to the phrase “more than an equitable share
of world export trade”. Despite that effort, however, the panel considering the Brazilian challenge to
EC sugar export subsidies and the panel considering the US challenge to EC wheat flour export
subsidies remained unable to find any inconsistency with GATT 1994 Article XVI:3 (in the words of

%2 European Communities — Refunds on Exports of Sugar, L/4833, 265/290 (adopted 6 November
1979) (complaint by Australia); European Communities — Refunds on Exports of Sugar, L/5011, 275/69
(adopted 10 November 1980).

®3 European Economic Community — Subsidies on Export of Wheat Flour, SCM/42, para. 5.3
(unadopted 21 March 1983).
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the Wheat Flour panel) “in light of ..., most importantly, the difficulties inherent in the concept of
‘more than equitable share’™.

131.  Thus, there was a recognition in the Uruguay Round subsidies negotiations that the effort in
the 1979 Subsidies Code to make GATT 1994 Article XV1:3 more operationally effective had not
succeeded. For example, a reference paper on GATT subsidies rules and the existing status of
discussion of these rules prepared by the GATT Secretariat for the Negotiating Group on Subsidies
and Countervailing Measures states.

The most pronounced difficulties have occurred in connection with the concept of
“more than an equitable share” embodied in Article XVI1:3 of the GATT. The
Agreement on Subsidies and Countervailing Measures (Article 10) attempted to bring
precision to Article XV1:3 but it has not always been found to give clear guidance on
its interpretation. Consequently a number of disputes involving the concept of “more
than an equitable share” have not found a satisfactory solution and in some cases
have provoked retaiatory subsidization. The case-by-case application of this concept
has reveded its imprecisions and the fact that it largely refers to notions which escape
objective criteria.  There is, for example, sufficient imprecision in this concept to
allow countries using export subsidies to argue that these subsidies do not result in
obtaining more than equitable share. On the other hand it is not always possible to
provide causality between the subsidy and the increase share. Furthermore, it is
impossible to derive a general line of case law from the decisions of panels, some of
which have given divergent interpretations.®

132. A checklist of issues for the negotiations based on Contracting Parties written submissions
and oral statements prepared by the Secretariat demonstrates that Contracting Parties were well aware
of these difficulties and the need to move away from the “more than an equitable share” concept:

There is a need for review, with a view to improving GATT disciplines, of the
provisions of Article XVI:2 and 3. Notably there is a need to build on the recognition
embodied in Article XVI:2 and the exhortation in the first sentence of XVI:3 in the
direction of improving the conditions d competition on world markets for primary
products currently covered by the equitable share criterion in the second sentence of
Article XVI:3.

The review should examine the application of the “more than an equitable share’ rule
for primary products. This rule has serious conceptual flaws and in practice has
failled to provide clear guidance as to the permissible scope of primary product
subsidization. . . ..

The Negotiating Group should consider negotiating a similar prohibition to that of
Article 9 of the Code on the use of export subsidies for forest, fishery and farm
products.

The prohibition on export subsidies for products other than basic or primary products
under Article XVI:4 and Article 9 of the Code should be extended to agricultural,
forestry and fishery products, in other words to al basic or primary products.

A major objective of these negotiations should be to extend the existing prohibition
on export subsidies to cover dl products, primary as well as non-primary.

%4 Qubsidies and Countervailing Measures: Note by the Secretariat, MTN.GNG/NG10/W/4, at 79 (28
April 1987) (Section V1.3).
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There are serious deficiencies in Article XVI:3 of the GATT and in Article 10 of the
Code, notably the fundamental problems connected with the ‘more than equitable
share’ concept. However, these problems arise from the basic fact that current
disciplines for primary products are significantly weaker than those which apply to
manufactured goods. They cannot be resolved merely by making minor adjustments
to rules which are intrinsically defective. The only genuine, long-term solution is an
effective prohibition on all export subsidies. Accordingly at this stage of the
negotiating process, there is little value in trying to improve the “more than equitable
share” rule, which is only relevant so long as there is no general prohibition on export
subsidies®

133.  Reflecting the desire d Members to move away from the “more than an equitable share”
concept which had repeatedly been found by panels to be incapable of application, the WTO
Subsidies Agreement does not provide any further definition or interpretation of GATT 1994 Article
XVI:3. Instead, it contains the genera prohibition on export subsidies in Article 3 and rules on
adverse effects, including serious prejudice.

M. THREAT CLAIMS

187. Please provide USDA's projections of marketing loan/L DP payments, direct payments
and counter-cyclical payments to be made during MY 2003 through 2007 based on the most
recent USDA basdine projection. US

134.  The following table shows projections for cotton marketing loan/LDP payments, direct
payment and counter-cyclical payments for crop years 2003 through 2008, as published in the
FY 2004 Mid-Session Review on 15 July 2003. We note that projected outlays for marketing year
2003 are likely to be significantly overstated given the increase in prices and futures prices over the
course of this marketing year. For example, no marketing loan payments are currently being made
because the adjusted world price is above the marketing loan rate.

Projected outlays (million dollars)

[tem 2003 2004 2005 2006 2007 2008
Direct payments 587 587 587 587 587 587
Counter-cyclica 929 602 521 521 521 521
payments
Loan deficiency 420 298 193 137 137 82
payments
Marketing loan gains | 22 13 8 6 6 3
Certificate gains 1/ 196 114 75 55 52 29

1/ Includes value of non-cash marketing loan transactions.

188. Canthe United States comment on the FAPRI projectionsfor cotton provided in Exhibit

BRA-202? US

135. The FAPRI projections presented by Brazil in Exhibit BRA-203 reflect the January 2003
FAPRI projections. These projections were published by lowa State University in January 2003.°°
The same projections were published by FAPRI at the University of Missouri in March 2003 and
were referenced by the United States in Exhibit US-52.

%5 Checklist of Issues for Negotiations: Note by the Secretariat, MTN.GNG/NG10/W/9/Rev.4, at 26-28

(12 December 1988).

% Food and Agricultural Policy Research Institute. FAPRI 2003: USand World Agricultural Outlook.

lowa State University Staff Report 1-03. January 2003.
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136.  Of ggnificance is the difference between the January 2003 baseline and the peliminary
baseline of November 2002 utilized by Dr. Sumner in his analysis. Under the January 2003 baseline,
the Adjusted World Price (AWP) forecasts for 2002/03 to 2007/08 are considerably higher than the
forecasts made in the preliminary November 2002 baseline. Because loan deficiency payments and
marketing loan gains are calculated based on the difference between the loan rate and the AWP, this
means that expected marketing loan subsidies under the November 2002 baseline are far higher than
expected marketing loan subsidies under the January 2003 baseline. Thus, the effects of eliminating
marketing loans would tend to be biased upwards using the preliminary November 2002 baseline.

Differencesin the Adjusted World Price forecast between the November 2002 and January 2003
FAPRI basdine ($/1b)

2002/03 2003/04 2004/05 2005/06 | 2006/07 2007/08
November 2002 | 0.3597 0.3722 0.3983 04194 0.436 0.4548
basdline 1/
January 2003 baseline | 0.448 0.454 0.46 0.46 0.467 0.48
2/
Difference 0.0883 0.0818 0.0617 0.0406 0.031 0.0252

1/ As presented by Dr. Sumner in Annex | and ora statement of 7 October 2003.
2/ Asreported in Exhibit BRA-203 and Exhibit US52

N. CLARIFICATIONS

189. Please indicate whether the correct figure in paragraph 37 of Brazil's 7 October oral
statement is38.1% or 38.3% ? BRA

190. Please confirm that the figure "17.5" in paragraph 43 of Brazil's 7 October oral
statement, is" percentage point". BRA

191. Could Brazil clarify its statement in para. 12 of its 9 September further submission:
" Alternatively crop insurance is not specific because the 2000 ARP Act denies benefits to
commodities representing more than half of the value of US agriculture. Further US crops
represent only 0.8 per cent of total USGDP." (emphasis added) BRA
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List of Exhibits
Lin, W., et a.. Supply Response Under the 1996 Farm Act and Implications for the US Field
Crops Sector. US Department of Agriculture, Economic Research Service, Technical Bulletin
No. 1888, Appendix table 21
Amount and percentage of upland cotton acreage coverage by crop insurance policy
Premiums paid by upland cotton producers

Insurance indemnity payments to upland cotton producers

New Y ork Cotton Futures, Average Daily Closing Prices for December 2003 Contract (chart
and data)

US Department of Agriculture, Economic Research Service, Cost of Production Estimates;
Commodity-Weighted Exchange Rate Estimates

US and Rest of World Exports of Upland Cotton, Y ear-Over-Y ear Per cent Change, 1996-
2002

US Exports and Domestic Consumption of Upland Cotton, 1996-2002
US Department of Agriculture, Press Release on Adjusted World Price (18 October 2003)

Weekly Price Movements. Adjusted World Price, Liverpool A-Index, New York cotton
futures, spot market price, January 1996 to present

National Agricultura Statistics Service, Planted Acreage of Selected Crops by Region and
State



