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l. INTRODUCTION
A. BACKGROUND

1.1 On 12 August 1997, the European Communities requested consultations with Korea regarding
a definitive safeguard measure on imports of certain dairy products (WT/DS98/1). The European
Communities made their request pursuant to Article 4 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes ("DSU"), Article XXI1I1:1 of the General Agreement.

1.2 On 25 August 1997 Audtralia, requested to be joined in the consultations (WT/DS98/2). The
request was accepted by Korea on 28 August 1997 (WT/DS98/3).

1.3 Pursuant to this request, the European Communities consulted with Korea in Geneva on
10 September 1997 and 16 October 1997. Austraia participated in these consultations as a third
party. No mutualy satisfactory solution was reached.

14 On 9 January 1998, the European Communities requested the establishment of a panel with
the standard terms of reference provided by Article 7 of the DSU (WT/DS98/4). The European
Communities made this request pursuant to Article XXII1:2 of the General Agreement on Tariffs and
Trade ("GATT"), Articles 4 and 6.1 of the DSU, and Article 14 of the Agreement on Safeguards. At
the Dispute Settlement Body (“DSB”) meeting of 22 January 1998, the European Communities
informed the DSB that they were for the time being not pursuing its Panel request.

15 On 10 June 1998, the European Communities reiterated its request for the establishment of a
Panel.

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL

1.6 At its meeting on 22 July 1998, the Dispute Settlement Body ("DSB") established a panel
pursuant to the EC's request (WT/DS98/5). The Panel’sterms of reference are:

To examing, in the light of the relevant provisions of the covered agreements cited by
European Community in document WT/DS98/4 the matter referred to the DSB by the
European Community in that document and to make such findings as will assst the
DSB in making the recommendations or in giving the rulings provided for in those
agreements.
1.7 The United States reserved its rights as to participate in the Panel proceedings as third party.
1.8 On 20 August 1998, the Panel was constituted with the following composition:
Chairman: Mr. Ole Lundby
Members. Ms. Leora Blumberg
Ms. Luz Elena Reyes
C. PANEL PROCEEDINGS
1.9 The Panel met with the Parties on 10/11 November 1998 and on 16/17 December 1998.
110 The Panel submitted its interim report to the parties on 3 March 1999. On 17 March 1999,

both parties submitted written requests for the Panel to review precise aspects of the interim report.
At the request of the European Communities, the Panel held a further meeting with the parties on
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29 March 1999 on the issues identified in the written comments. The Panel submitted its fina report
to the parties on 8 April 1999.

. FACTUAL ASPECTS

2.1 This dispute concerns definitive safeguard measures imposed by Korea on imports of
skimmed milk powder preparations ("SMPP") classified under tariff headings HS 0404.90.0000 and
1901.90.2000. On 17 May 1998, based on a request by the Nationa Livestock Cooperatives
Federation ("NLCF") filed on 2 May 1996, the Korean Trade Commission ("KTC") decided on the
initiation of the requested investigation.

2.2 On 11 June 1996, Korea notified the WTO Committee on Safeguards under Article 12.1(a) of
the Agreement on Safeguards regarding the KTC's initiation of a safeguards investigation and the
reasons supporting initiation. *

2.3 On 23 October 1996, the KTC completed its Investigation Report on Industrial Injury Caused
by the Increase of Certain Dairy Product Imports. A Notice of this fact was published in Korea's
Official Gazette dated 11 November 1996. Non-confidential copies of the Investigation Report on
Industrial Injury by the Office of Administration and Investigation ("OAI Report") were available on
request prior to that date.

24 On 2 December 1996, Korea notified the Committee on Safeguards under Article 12.1(b) of
the Agreement on Safeguards that the KTC had made a finding of serious injury to the domestic
industry caused by the increased imports of dairy products.®

25 On 21 January 1997, Korea submitted a notification under Article 12(c) of the Agreement on
Safeguards® The notification informed the Committee that Korea proposed to apply a safeguard
measure on imports of certain dairy products.

2.6 On 31 January 1997, Korea filed a notification pursuant to Article 9, footnote 2 of the
Agreement on Safeguards regarding the non-application of safeguard measures to developing
countries.

2.7 The fina decision by Korea to apply the safeguard measure was made, and went into effect,
on 7 March 1997. Notice of the application of the measure was published in Korea' s Officia Gazette.

2.8 On 24 March 1997, Korea submitted a supplemental notification to the Committee on
Safeguards under Article 12(c) of the Agreement on Safeguards”’ In its notification, Korea informed
the Committee that it had taken a fina decision on the application of a safeguard measure on certain
dairy products.

[11.  FINDINGSAND RECOMMENDATIONSREQUESTED BY THE PARTIES
A. EUROPEAN COMMUNITY
31 The European Communities requested the Panel to find that Korea has violated

Artice X1X:1(a) of GATT and Articles 2.1, 4.2(a), 4.2(b), 5.1 and 12(1) to (3) of the Agreement on
Safeguards.

! GISGIN/6/KOR/2 (1 July 1996).

2 GISG/N/8/KOR/1 (6 December 1996).

3 GISG/N/10/KOR/1 (27 January 1997).

* GISG/N/11/KOR/1 (21 February 1997).

® G/SG/N/10/K OR/1/Suppl.1 (1 April 1997)
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B. KOREA

3.2 K orea requested the Panel to find that the European Communities has not discharged its
burden of proving that Korea failed to examine relevant facts or failed to explain adequately the basis
for its determination and, therefore, conclude that the safeguard measure on SMPP was imposed by
Koreain amanner fully consistent with its obligations under the Agreement on Safeguards.

V. MAIN ARGUMENTSOF THE PARTIES

A. PROCEDURAL OBJECTIONS

1. Lack of commercial interest and good faith by the European Communities
€)] Objection of Korea

4.1 Korearaised a procedura objection aleging a lack of commercia interest by the European
Communities as well as a failure to act in good faith on their part. The following are Koreas
arguments in support of its objection:

4.2 Korea argues that the EC submission admits that it has little or no commercid interest in
bringing this matter before the Panel.” This admission coupled with the abortive settlement procedure
suggests that the current procedure lacks any issue in dispute between the parties and is merely an
attempt to use the DSU to establish a precedent on safeguards. Korea is aso concerned that the
European Communities interest in receiving an advisory opinion is especialy onerous upon Korea
given the substantive weakness of the EC case.

4.3 During the course of these proceedings, Korea urged the Panel to consider that the EC
objective is not to preserve its rights with respect to its exports of SMPP, but to secure an advisory
opinion from the Panel. Under these circumstances, the European Communities recourse to formal
dispute settlement represents an abuse of the WTO dispute settlement system.

4.4 Korea requests that the Panel consider the EC motives underlying recourse to formal WTO
dispute settlement proceedings. Korea considers that the EC actions during consultations and its
expression of limited interest in its first submission are inconsistent with the object and purpose of the
WTO dispute settlement proceedings.

4.5 The DSU expressly provides that formal dispute settlement should be reserved for disputes
where Members consider, in good faith, that their interests are being impaired.? Moreover, Article 3.7
of the DSU specifically instructs Members to exercise restraint in bringing dispute settlement cases
and articulates a preference for mutually agreed solutions over resort to formal dispute settlement.’

® The Panel notes that, unless otherwise specified, the footnotes in this section are those of the parties
asthey appear in their different submissions.

" See, in particular, EC's First Submission where the European Communities states: “The EC would
stress that its complaints in this case, and notably those concerning the injury determination and procedural
violations, are complaints of principle and that it considers all should be addressed by the Panel initsreport.”

8 Article 3.3 of the DSU provides that WTO dispute settlement is reserved for cases where a Member's
benefits "are being impaired by measures taken by another Member." Article 3.10 states that "all Members will
engagein these proceduresin good faith in an effort to resolve the dispute.”

°Article 3.7 provides that:

"[b]efore bringing a case, aMember shall exercise its judgement as to whether actions under these
procedures would be fruitful. The aim of the dispute settlement mechanism is to secure a positive
solution to adispute. A solution mutually acceptable to the parties to a dispute and consistent with
the covered agreementsis clearly to be preferred.”
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4.6 It is important to note that a key strand of the EC case is that in some way Korea failed to
provide the requisite information to the European Communities to enable them to enter into
meaningful consultations that might lead to a settlement (which is, after al, the key objective of the
DSU). While Article 12 of the Agreement on Safeguards has a specific series of requirements, Korea
considers that the information provided to the Committee on Safeguards more than complied with the
pro forma standards laid down by that Committee'®, and that this enabled the European Communities
to enter into meaningful but ultimately unsuccessful negotiations. Korea notes that if it had indeed
abused its obligations to provide information and to permit meaningful consultations, then it is
difficult to explain how the Director-Genera of DGI of the Commission of the European
Communities could have provided the Korean delegation with a letter accepting a settlement.™ The
fact that the Director-Genera had to later withdraw his acceptance of the settlement proposed by
Koreais evidence of lack of good faith on the part of European Communities, rather than on the part
of Korea

(b) Response of the European Communities

4.7 At the first meeting of the Panel with the parties the European Communities responded to
Kored's procedural objection as follows:

4.8 Asto the alleged lack of commercia interest of the European Communities in bringing this
complaint, the European Communities would recal that in the EC - Bananas case the Appellate Body,
in reply to an analogous objection by the European Communities, held that:

“a Member has broad discretion in deciding whether to bring a case against another
Member under the DSU. The language of Article XXIII:1 of the GATT and of
Article 3.7 of the DSU suggests, furthermore, that a Member is expected to be largely
self-regulating in deciding whether any such action would be ‘fruitful’ ”

4.9 Asto the alleged acceptance of a settlement offered by Korea, the European Communities
assume that Korea is not seriousy arguing that documents like the ones attached to its First
Submission as Exhibit Korea-11 could be considered as a proposal and acceptance of a settlement for
purposes of WTO provisions, nor, presumably, in any other legal system. In redity, it is apparent
from that Exhibit that Korea cannot even demonstrate that it ever sent the European Communities a
formal proposa in due form, let done that the European Communities received and accepted it.

2. Inadequacy of the EC request for establishment of a panel
(@ Objection of Korea

410 Korea raises a procedura objection regarding the inadequacy of the EC request for
establishment of a panel and requests the Panel to entirely reject the EC complaint on this basis. The
following are Korea's arguments in support of this objection:

411 The EC request for the establishment of the Panel does not specify the nature of its dispute
with sufficient clarity to permit Korea to conduct an effective defence. A detailed statement of the
meatter in dispute and the legal bases of the arguments is aso necessary to permit third parties (who
may not be intimately familiar with the details of the dispute) to assess whether or not to intervene.

O WT/TCINOTIF/SG/1 (15 October 1996).

! See, Exhibit Korea-11

12 See the Report of the Appellate Body in European Communities — Regime for the Importation, Sale
and Distribution of Bananas ("EC- Bananas"), WT/DS27/AB/R, 9 September 1997, paragraph 135.
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412 In areguest for establishment of a Panel under Article 6.2 of the DSU, a Complaining Party
must «provide a brief summary of the legal basis of the complaint sufficient to present the problem
clearly.» Inits request for the establishment of a Pandl, the European Communities merely listed four
articles of the Agreement on Safeguards. This listing of articles cannot satisfy the specific criteria of
Article 6.2, especidly in a request relating to the determination of a domestic authority under the
Agreement on Safeguards™®

413 Koreaacknowledgesthat the Panel in EC - Bananas found that smply listing the articles and
the relevant agreements in that case satisfied the «minimum requirements» of Article 6.2 of the DSU.
Korea suggests that the Panel should refrain from following this interpretation, because such an
approach encourages the establishment of imprecise and potentially speculative terms of reference,
and, taking into account the genera purpose of the DSU, undermines the object and purpose of
Article 6.2 In any event, the instant case is distinguishable from the EC - Bananas case because,
inter alia,:

(@ each Article under the Agreement on Safeguards does not identify «a distinct
obligation,» but encompasses a multitude of distinct obligations regarding a domestic
authority’ s investigation; ™

(b) the Pandl’s interpretation of Article 6.2 in EC - Bananas may have been influenced
by its desire to prevent further delays in a dispute that had already been subject to two
GATT Panel reviews and years of consultations,

(c) the Pand in EC - Bananas did not explicitly consider Article 4.4 of the DSU in
evaluating the appropriate context;™

(d) the EC approach ignores the object and purpose of Article 6.2 because it does not
identify the claims with sufficient precision to establish properly a Pand’s
jurisdiction or to give the parties and third parties sufficient notice of the claims at
issue'® and

13 1n Argentina - Safeguard Measures on Imports of Footwear ("Argentina - Footwear"), for example,
the EC’ srequest, although still inadequate, included more specificity, stating that the European Communities:

"request[s] that the Panel consider and find that these measures are in breach of Argentina's
obligations under the provisions of the Agreement on Safeguards, in particular, but not necessarily
exclusively, of Article 2 (especially the requirement of determining in an investigation that certain
conditions are present and the non-discrimination obligation), Article 4 (in particular that all
relevant factors must be investigated and to demonstrate the existence of a causal link), Article 5
(especially the condition that measures must only be applied to prevent or remedy serious injury),
Article 6 (in particular the requirement of evidence of "critical circumstances') and Article 12
(especially the notification obligations) of the said Agreement and in violation of Article XIX of
GATT (in particular the lack of «unforeseen developments"). WT/DS121/3 (11 June 1998).

M \WT/DS27/RIUSA, paragraph 7.3 (22 May 1997).

15 Article 31 of the Vienna Convention on the Law of Treaties provides that a treaty must be interpreted
in accordance with the ordinary meaning to be given to its terms in their context. The Panel in EC - Bananas
considered that the appropriate context for interpreting Article 6.2 was Articles 3.2 and 3.3 of the DSU, and that
such context does not support any interpretation not resulting in a prompt settlement of the dispute. 1d. at
paragraphs 7.6 to 7.8. Korea considersthat Article 4.4 of the DSU is the more relevant context, given that it is
the parallel provision to Article 6.2 addressing requests for consultations. Article 4.4 of the DSU requires that a
reguest for consultations include "an indication of the legal basis for the complaint.” Assuming the mere listing
of articles satisfies Article 4.4, the drafters of the DSU must have intended that the language of Article 6.2
should be interpreted to require more specificity in arequest for establishment of a Panel.

% |n Brazil - Measures Affecting Desiccated Coconut ("Brazil - Dessicated Coconut"), the Appellate
Body stated:
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(e previous GATT practice in antidumping and countervailing duty cases provides that
the mere listing of articles is insufficient in cases involving a Pand review of a
domestic authority’ s investigation.*’

414  Further, Korea submits that the EC falure to comply with Article 6.2 of the DSU
demonstrates the European Communities lack of any fundamental economic interest in this case, its
negligent consideration of Korea's (and third-party Members') rights under the DSU, and its failure
to give due consideration to the object and purpose of the WTO dispute settlement system. To
preserve the integrity of the WTO dispute settlement system and the specific principles established
therein, the Panel should find that the European Communities violated Article 6.2 of the DSU and
should reject the European Communities complaint in its entirety. *®

(b) Response of the European Communities

415 At the first meeting of the Panel with the parties the European Communities responded to
Koreas position as follows:

416 The European Communities recdl that, in the EC - Bananascase, the Appellate Body

“accept[ed] the Pand’s view that it was sufficient for the Complaining Parties to list the
provisions of the specific agreements aleged to have been violated without setting out
detailed arguments as to which specific aspects of the measures at issue relate to which

specific provisions of those agreements” *°

"A Panel’s terms of reference are important for two reasons. First, terms of reference fulfil an
important due process objective--they give the parties and third parties sufficient information
concerning the claims at issue in the dispute in order to allow them the opportunity to respond to
the complainant’s case. Second, they establish the jurisdiction of the Panel by defining the precise
clams at issue in the dispute” (WT\DS22\AB\R (21 February 1997) Section VI, Terms of
Reference).

17 United Sates - Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic Salmon from Norway,
ADP/87, paras. 333-335 (adopted 26 April 1994); United States - Countervailing Duties on Imports of Fresh
and Chilled Atlantic Salmon from Norway, SCM/153, paras. 208-214 (adopted 27 April 1994);
European Communities - Imposition of Anti-Dumping Duties on Imports of Cotton Yarn from Brazil, ADP/137,
paras. 438-466 (adopted 4 July 1995); EC - Anti-Dumping Duties on Audiotapes in Cassettes Originating in
Japan, ADP/136, para. 295 (28 April 1995 (not adopted)). The Appellate Body in Brazil - Dessicated Coconut
cited the cases under the Tokyo Round Anti-Dumping Code favourably in stating that a Complaining Party must
precisely identify the claimsin its request for establishment of a Panel. (WT\DS22\AB\R (21 February 1997))

18 The Panel should not now try to assess whether the rights of Korea and third-party Members have
been prejudiced by the EC’ sfailure to comply with its obligations under Article 6.2. Asaprevious GATT Panel
stated,

"[we] could not understand the basis on which a Panel could after the fact consider whether certain
claims might have been resolved in previous stages of the dispute settlement process had those
claims been raised during those stages of the process. Nor would a Panel after the fact have a
basis on which to consider whether the rights of third parties to protect their interests through
participation in the Panel process were jeopardized by the failure of a complainant to raise aclaim
at the time it requested the establishment of a Panel." ADP/136, para. 301 (28 April 1995
(unadopted)).

19 See, EC - Bananas, WT/DS27/ABIR, 9 September 1997, paragraph 141.
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3. The nature of the EC case and itsrequest for rulings by the Panel
@ Submission of Korea

417 Koreaasserts that the European Communities cannot challenge, and has implicitly accepted,
the report of the investigating authority because it has not made any claims under Article 3 and 4.2(c)
of the Agreement on Safeguards. In support of its position, Korea makes the following arguments:

(i) Article 3 of the Agreement on Safeguards

418 The EC claims must be viewed in the context of the terms of reference it sought when
requesting the establishment of the Panel. The terms of reference serve as the basis upon which
panels decide cases and panels can only rule on those issues that have been raised by the complaining
party in the terms of reference.

419 Korea draws the Pand’s attention to the terms of reference cited by the European
Communities. These only refer to Articles 2, 4, 5 and 12 of the Agreement on Safeguards®® Further,
the European Communities in their First Submission and Oral Statement request that the Panel limits
its request for aruling to whether “Korea has violated Article X1X:1(a) of the GATT and Articles 2.1,
4.2(a) and (b), 5.1, and 12(1) to (3) of the Agreement on Safeguards.”

420 It is therefore clear that the European Communities have not invoked Article 3 of the
Agreement on Safeguards in its request for a ruling from the Panel. Failure to invoke Article 3 has
sgnificant implications for the EC case because Article 3.1 deals with the adequacy of the competent
authorities' report. The find sentence of Article 3.1 of the Agreement on Safeguards states that:

“The competent authorities shall publish a report setting forth their findings and
reasoned conclusions reached on al pertinent issues of fact and law.”

421 The EC falure to invoke Article 3, whether intentionally or erroneoudy, leads one to
conclude that the European Communities are not chalenging the OAl Report. The European
Communities confinement of their request for a ruling to the adequacy of notification under Article 12
becomes al the more clear in reviewing its answer to one of the Panel’s questions. In Koreda' s view,
this question sought to clarify the nature of the EC case. **Korea considered that the European
Communities failed to answer this question, referring back to its answer in a previous question in
which they state?

“A safeguard proceeding must be conducted in accordance with open and transparent
procedures respecting the rights of defence of parties, which are the interested economic
operators. It is for this purpose that Article 3 of the Agreement on Safeguards requires
publication of a report ‘setting forth their findings and reasoned conclusions reached on
al pertinent issues of fact and law.’

The proper forum for discussion between WTO Members concerning the compatibility
of safeguard actions with the Agreement on Safeguards is however not the national
investigating authority or courts, but rather consultations and dispute settlement.
Accordingly, the European Communities consider that al the information should be

20 \WT/DS98/4 (12 January 1998).

21 K orea recalled that the question read: "Does the EC believe that the obligation in Article 3 and 4 of
the SA are evidence in the WTO notification? Why does the EC concentrate its argumentation only on what
was reflected in these notifications?"

22 K orea recalled that the previous question read: “Where should the information used and analysis
performed by the national authority of Koreafor its determination of a safeguard measure be found?’
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found, or at least referred to, in the notifications. It notes in this respect that Article 12.2
requires a Member to include in its notification ‘al pertinent information." This can be
presented in summary form, but must cover al issues and must make clear reference to
the source of the more detailed information. It is only in this way that the objectives of
Article 12 can be achieved.”

422  The EC answer refersto Article 3 which had never been at issue between the parties. In the
light of the Appellate Body’sruling in India - Patent Protection for Pharmaceutical and Agricultural
Chemical Products” and Argentina - Measures Affecting Imports of Footwear, Textiles, Apparel and
Other Items™ that a claim “must be included in the request for establishment of a panel in order to
come within a pand’s terms of reference in a given case’, the European Communities cannot augment
the original terms of reference by invoking Article 3 at this stage of the proceedings.

423 The EC fallure to invoke Article 3 leads to the conclusion that the European Communities
references to serious injury in Article 4.2(a) and to causal link in Article 4.2(b) are used as standards
of review in relation to the notification and consultation requirements of Article 12, which Korea
maintains it has fully discharged.

(i) Absence of claimsunder Article 4.2(c) of the Agreement on Safeguards

424  The European Communities have not made any specific claims or put forward any arguments
in relation to Article 4.2(c), and neither its First Submission nor its Oral Statement makes any
reference to Article 4.2(c). Further, on both occasions where the European Communities have
requested the Panel to make rulings or findings, it has omitted any reference to Article 4.2(c).

425 It isvirtualy impossible to understand what is being argued by asserting that the “relevant
factors’ and “causa link” have not been fully or correctly considered, yet accepting that the
competent authorities promptly published “a detailed analysis on the case as well as the relevance of
the factors examined.” It isimportant for the Panel to note that the provisions of Article 4.2(c) detail a
stage subsequent to the investigation of increased imports, serious injury and a causal link between
the two. The conclusion that the European Communities accept the OAI Report is only strengthened
by the EC fallure to make any clams in relaion to Article 3 which requires a competent authority to
publish “a report setting forth their findings and reasoned conclusions reached on al pertinent issues
of fact and law.”

426  Korea points out that Article 4.2(c) of the Agreement on Safeguards cannot be raised at, or
subsequent to, the rebuttal stage as an issue between the parties. The decisions by the Appellate Body
in India — Patent Protection for Pharmaceutical and Agricultural Chemical Products®™ and Argentina
— Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items™ clearly show that the
admission of new arguments at the rebuttal stage would be a substantial violation of due process, and
asignificant violation of the respondent’ s ability to defend itsalf.

427  Strict adherence to that procedura requirement is important because the ability to understand
and defend oneself against precise and comprehensible claims is vita to any system of law based on

23 WT/DS50/AB/R (19 December 1997) AB-1997-5.
24 WT/DS56/AB/R (27 March 1997) AB-1998-1.
25 WT/DS50/AB/R (19 December 1997), AB-1995-5.
6 WT/DS56/AB/R (27 March 1997), AB-1998-1.
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due process’’ The Appellate Body in Argentina - Textiles summarized the two-stage process under
the DSU?® asfollows?®

“Under the Working Procedures in Appendix 3, the complaining party should set out its
case in chief, including a full presentation of the facts on the basis of submission of
supporting evidence, during the first stage. The second stage is generally designed to
permit "rebuttals' by each party of the arguments and evidence submitted by the other
parties.”

428 Therefore, as requested by the European Communities in their First Submission and Oral
Statement, Korea requests the Panel to limit its analysis of the EC clams to examining whether
“Korea has violated Article X1X:1(a) of the GATT and Articles 2.1, 4.2(a) and (b), 5.1, and 12(1) to
(3) of the Agreement on Safeguards.”

429 Korea is of the view that the EC fallure to invoke Article 3 and raise any clams under
Article 4.2(c) in either its First Submission or Oral Statement can only be construed as meaning that
Articles 4.2(a) and (b) are used as standards of review in relation to the notifications and consultations
requirements of Article 12 of the Agreement on Safeguards. Thus, the Panel should only examine
whether Korea's notification and consultations under Article 12 of the Agreement on Safeguards were
timely and adequate and whether Korea imposed its safeguard measure in accordance with the
requirements of Article 5.

430 At the second meeting of the panel with the parties, Kor ea further advanced its arguments
regarding the nature of the EC case asfollows:

431 InKorea'sview, the unclear nature of the EC arguments stems from its apparently deliberate
strategy of claming that only the Notifications provided by Korea under Article 12 of the Agreement
on Safeguards should be considered to determine whether the Korean safeguard measure is consistent
with Article XI1X of GATT 1994 and the Agreement on Safeguards. This lack of clarity in the EC
arguments is further aggravated by confining its requests to Articles 2.1, 4.2(a), 4.2(b), 5.1 and 12(1)
to (3). It does not cite Article 3, and has not made any claimsin relation to Article 4.2(c).

432  Further, the European Communities expressy disregard the OAl Report, one of the central
documents by which to evaluate the compliance of Korea s safeguard measure with the Agreement on
Safeguards. Korearefers the Panel to the EC statement in its Rebuttal Submission:

2" Both Panels and the Appellate Body have ruled that the DSU is such a system (see, for example,
Argentina — Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items ("Argentina -
Textiles"%, paragraph 94).

8 More specifically, as noted by the Appellate Body in Argentina - Textiles, the Working Procedures of
the DSU divide the Panel process into two clear sections. The first stage, in which the parties make their case
and set out their arguments is set out in paragraphs 4 and 5. These state:

“Before the first substantive meeting of the panel with the parties, the parties to the dispute shall
transmit to the panel written submissions in which they present the facts of the case and their
arguments.

At itsfirst substantive meeting with the parties, the panel shall ask the party which has brought the
complaint to present its case. Subsequently, and still at the same meeting, the party against which

the complaint has been brought shall be asked to present its point of view.”

The second stage, in which the parties rebut the claims and arguments put forward by the other parties
in thefirst stage, is contained in paragraph 7, which states:

“Formal rebuttals shall be made at a second substantive meeting of the panel. The party
complained against shall have the right to take the floor first to be followed by the complaining

party. The parties shall submit, prior to that meeting, written rebuttals to the panel.”

29 See, Argentina —Textilesat paragraph 79.
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“The European Communities have adready explained that the KTC report is not an
appropriate source of information to evaluate Korea's compliance with its obligations
arising under Article XIX of the GATT 1994 and the Agreement on Safeguards.”

433  Accordingly, the Panel must consider the implications for the EC case of its failure to invoke
Article 3, and its failure to make claims in relation to Article 4.2(c).

434 Koreais of the view that failure to invoke Article 3 implies that the European Communities
have accepted that:

“The competent authorities publish[ed] a report setting forth their findings and reasoned
conclusions reached on al pertinent issues of fact and law.”

435 Furthermore, failure to make clams under Article 4.2(c) implies that the European
Communities have accepted that:

“The competent authorities publish[ed] promptly, in accordance with the provisions of
Article 3, adetailed analysis of the case under investigation as well as a demonstration of
the relevance of the factors examined.”

436 Combining the EC decision not to raise Articles 3 and 4.2(c) with its statement in its Rebuttal
Submission noted above, Korea then concludes that the European Communities want the Panel to
limit its review of the Korean investigation to its notifications under Article 12, and its obligations
under Article 5. The EC failure to invoke Article 3 leads one to the conclusion that the European
Communities references to serious injury in Article 4.2(a) and to causal link in Article 4.2(b) are used
as standards of review in relation to the notification and consultation requirements of Article 12.

437  Korea cannot accept and the Panel should not accept that notifications under Article 12 have
to include al documentation and analysis undertaken by the Korean competent authorities, including
documents and analysis proving compliance with Articles 2, and 4.2(a) and (b). Clearly, Articles 2
and 4 have to be fulfilled by the competent authorities undertaking the investigations of increase in
imports, serious injury and a causa link between the two. However, compliance with these
requirements has to be judged against how the competent authorities conducted that analysis, and not
against how their investigation was notified to Members.

438 However, the European Communities does not want to challenge the OAI Report as arelevant
document, preferring to concentrate its argumentation to challenging the quality and nature of Korea's
notifications under Article 12. The European Communities appear to want to disregard the facts
established and andlysis undertaken in the 85-page OAIl Report, and instead judge Kored's
compliance with the Agreement on Safeguards in relation to notifications that were only intended to
summarise Koreda' s investigation.

439 In Korea's view, the purpose of Article 12 is to provide WTO Members with a summary of
what happened during the investigation, including a summary of relevant facts established and
analysis undertaken. The level of information provided should be at least sufficient to permit those
Members to enter into meaningful consultations, but Article 12 is not the basis upon which the
investigation undertaken by the national authority must be judged. Korea submits that, as with other
proceedings, such as antidumping and CVD or safeguard measures in textiles, it is aways the
governmental measure, and not a communication to the WTO that is under review as to a Member’'s
conformity with the substantive provisions of the agreement in question.

440 By way of conclusion, Korea requests the Panel to conclude that the European Communities
are only questioning Korea' s compliance with Articles 5 and 12 of the Agreement.
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(b) Response by the European Communities

441 At the second meeting of the pand with the parties, the European Communities replied as
follows:

442  The European Communities agree with Korea that they are not bringing a complaint under
Article 3 of the Agreement on Safeguards, nor is relying upon Article 4.2(c) thereof. Accordingly, it
will not address the arguments developed by Korea in the firgt part of its Second Written Submission.
It will only say that the absence of a complaint under Article 3 does not mean that the European
Communities have accepted the content of the Investigation Report to be correct. The European
Communities are complaining that Korea's measure does not satisfy the substantive conditions for
such measures set out in Article XIX GATT 1994 and Articles 2.1, and 4.2 of the Agreement on
Safeguards. This should be indication enough that it does not agree with the investigation report.

B. SUBSIDIARY ISSUES
1. Burden of proof and standard of review
(@ Submission by Korea

443 Regarding the issues of burden of proof and standard of review K orea submits the following
arguments:

444  As aprdiminary matter, the Panel should properly assign the burden of proof to the parties.
The burden of proof is the fundamental obligation «of each of the parties to a dispute before an
international tribunal to prove its claims to the satisfaction of, and in accordance with the rules
acceptable to, the tribunal».*® This fundamental obligation does not shift between the parties during
the dispute®® To discharge its burden of proof, the party assigned such burden must present
conclusive evidence substantiating its claims, i.e., the party that is required to satisfy the burden of
proof must present more convincing evidence than the opposing party, and if the evidence is in
equipoise, the party required to satisfy the burden of proof must lose®

445  The party claiming that a Member State exercised its rights inconsistently with the Agreement
on Safeguards has the obligation to prove such inconsistency. Therefore, as the Complaining Party
asserting claims that Korea acted inconsistently with the Agreement on Safeguards, the European
Communities have the burden of proof throughout the course of this proceeding to present conclusive
evidence that their claims are true.

30 Mojtaba Kazazi, Burden of Proof and Related Issues, A Study on Evidence Before International
Tribunals 30 (Kluwer Law International 1996).

311d. at 36; Joost Pauwelyn, Evidence, Proof and Persuasion in WTO Dispute Settlement, Who Bears
the Burden?, J.Int'| Econ.L. 1, 232 (1998).

321d. at 255 and 258. WTO Panels and the Appellate Body have struggled with the proper articulation
of burden of proof and have often confused the burden of proof with the procedural evidentiary concepts of
burden of evidence or duty of passing the judge. These latter concepts are not recognized by international
tribunals. Moreover, the shifting of a burden of evidence and the creation of "presumptions" by presenting, for
example, prima facie evidence only inject more complexity into WTO decision making by raising the questions:
What level of evidence constitutes prima facie evidence? What level of evidence is sufficient to rebut the
presumption? One commentator suggests that the presumption technique creates the risk that WTO Panels
and/or the Appellate Body in exercising their discretion may use this technique, in practice, to support results-
oriented findings, i.e., shift the burden to the party that it deems should lose. 1d. at 258. The articles referenced
above by Pauwelyn and Kazazi provide an detailed discussion of the proper role of the burden of proof in
international dispute settlement proceedings.
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0] Sandard of review

446 In light of the way the European Communities have presented their arguments in their First
Submission, it appears to be necessary for the Panel to confirm the standard of review applicable in
this case. Korea suggests that the Panel’s role is to examine the Korean safeguard measure to
determine whether it was imposed in accordance with Korea's international obligations under the
Agreement on Safeguards. In conducting this examination, Korea suggests that the Panel should not
engage in a de novo review in which it assumes the role of the investigating authority and seeks to
replace its analysis of the facts and law for those of Korea. Nor should the Panel engage in assessing
speculative or conclusionary arguments submitted by the European Communities as to whether the
measure is appropriate or not. Instead, Korea suggests that the Panel should restrict its analysis to
making an objective assessment as to whether Korea reasonably considered al relevant facts and
adequately explained how such facts support the determination made.

447 In United Sates - Restrictions on Imports of Cotton and Man-Made Fibre Underwear
("Underwear")?, Korea recalls the argument of the United States that a panel reviewing a safeguard
measure under the special safeguard provisions of the Agreement on Textiles and Clothing ("ATC")
should accord considerable deference to the determination by the US authorities. After citing the
"Transformers’ case where a pand refused to accord total deference to the domestic authority, the
Panel stated the following:

"7.12  We see gresat force in this argument. We do not, however, see our review as a
substitute for the proceedings conducted by national investigating authorities or by the
TMB. Rather, in our view, the Pand’s function should be to assess objectively the
review conducted by the national investigating authority, in this case the CITA. We
draw particular attention to the fact that a series of panel reports in the anti-dumping and
subsidies/countervailing duties context have made it clear that it is not the role of panels
to engage in a de novo review. In our view, the same is true for panels operating in the
context of the ATC, since they would be called upon, as in the context of cases dedling
with anti-dumping and/or subsidies/countervailing duties, to review the consistency of a
determination by a national investigating authority imposing a restriction under the
relevant provisions of the relevant WTO legal instruments, in this case the ATC. In our
view, the task of the Paned is to examine the consistency of the US action with the
international obligations of the United States, and not the consistency of the US action
with the US domestic statute implementing the international obligations of the United
States. Consequently, the ATC congtitutes, in our view, the relevant legal framework in
this matter.

7.13 We have therefore decided, in accordance with Article 11 of the DSU, to make
an objective assessment of the Statement issued by the US authorities on 23 March 1995
(the «March Statement») which, as the parties to the dispute agreed, congtitutes the scope
of the matter properly before the Panel without, however, engaging in a de novo review.
[footnote omitted] In our view, an objective assessment would entail an examination of
whether the CITA had examined al relevant facts before it (including facts which might
detract from an affirmative determination in accordance with the second sentence of
Article 6.2 of the ATC), whether adequate explanation had been provided of how te
facts as a whole supported the determination made, and, consequently, whether the
determination made was consistent with the international obligations of the United
States. [footnote omitted] We note in this respect, that in response to a question by the
Panel, the United States argued that the Panel had to examine whether the domestic
authorities had based their determination on an examination of factors required by the

33 United States - Restrictions on Imports of Cotton and Man-made Fibre Underwear ("US —
Underwear"), WT/DS24/6, 8 November 1996.
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ATC and whether the basis for the determination was adequately explained. In the US
view, such an approach was compatible with the standard of review adopted in the «Fur
Felt Hat» case. [footnote omitted] **

448 ThePand in US- Underwear, therefore, expresdy regjected that it should engage in a de novo
review in examining the US safeguard measure under the ATC. The Panel then articulated a standard
of review intended to account for the deference that should be accorded to nationa authorities in their
conduct of adomestic investigation. In applying the standard of review in US - Underwear, however,
the Pand interpreted the specid safeguard provisions of the ATC as an «exception» to Article 2.4 of
the ATC. As such, the Panel imposed on the United States the burden of proof to demonstrate it acted
consistently with the ATC. Unlike Article 2.4 of the ATC, the Agreement on Safeguards and the
terms contained therein should not be considered as an exception.

449 Therefore, consstent with the approach of the Panel in US - Underwear, in examining
Kored s obligations in respect of the safeguard measure, Korea suggests that the Pandl should restrict
its analysis to making an objective assessment of the facts and law as provided under Article 11 of the
DSU by examining whether Korea:

@ examined al relevant facts before it at the time of the investigation; and

(b) provided an adequate explanation of how the facts before it as a whole supported the
determination made.

450 Intheview of Korea, use of the above approach would accord the proper amount of deference
to Korea given that the Panel is reviewing a complex administrative investigation conducted by a
Member’ s administering authority.

451 The Agreement on Safeguards requires a Member’ s competent authority to determine whether
increased imports caused serious injury to the domestic industry. In assessing serious injury under
Article 4.2(a), the competent authority is not required to give any specific weight or significance to
any particular criterion.  Under Article 4.2(a) of the Agreement, no criterion gives conclusive
guidance as to whether serious injury occurred. The Agreement also does not require that each
criterion be considered in isolation. Moreover, the Agreement on Safeguards contemplates that the
competent authority may use other factors that are more relevant to a particular domestic industry in
assessing serious injury.

452 The arguments raised by the European Communities in both the consultations under
Article 12 of the Agreement on Safeguards and its submissions to the Pand imply that the European
Communities are applying a very high (possibly an impossbly high) standard as to how the
competent authorities of the Members should be permitted to conduct injury investigations. Korea
submits that Members can set their own standards which may exceed those set out in Article 4.2.%

34 WT/DS24/R (8 November 1996) (Emphasisin original).
35 For example, Article 10 of Regulation 3285/94, the EC’s own implementation of the Agreement on
Safeguards states:

1. Examination of the trend of imports, of the conditions in which they take place and of
serious injury or threat of serious injury to Community producers resulting from such imports
shall cover in particular the following factors:

(@ the volume of imports, in particular where there has been a significant increase, either
in absolute terms or relative to production or consumption in the Community;

(b) the price of imports, in particular where there has been a significant price undercutting
as compared with the price of alike product in the Community;
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Each Member State of the Agreement on Safeguards is, however, only obliged to comply with the
standard of that Agreement, and not the standards used by other WTO Members.

453 Throughout the Uruguay Round, most mgor trading nations, the European Communities
included, recognized and accepted that the agricultural sector presented a number of unique issues
requiring specific and detailed consideration, and, where appropriate, the adoption of specific rules.
One of the ways in which the unique features of agriculture was recognized and dedlt with was the
Agreement on Agriculture, and Article 5 of the Agreement which contains a specific, detailed
safeguard procedure®

454  Korea could not invoke the specia safeguard provisions of Article 5 of the Agreement on
Agriculturein this case Therefore, to the extent that its domestic industry was being seriously injured
by increased imports, Korea had to impose a safeguard measure consistent with the Agreement on
Safeguards.

455 As the genera system of rules for imposing safeguard measures, the Agreement on
Safeguards will be applied to a number of different product sectors and, thus, has a degree of
flexibility built into its structure and individual terms®” Certain injury criteria relevant to industria or

(o) the consequent impact on Community producers as indicated by trends in @rtain
economic factors such as:

- production,

- capacity utilization,
- stocks,

- sales,

- market share,

- prices (i.e., depression of prices or prevention of price increases which would normally
have occurred),

- profits,

- return on capital employed,
- cash flow,

- employment;

factors other than trends in imports which are causing or may have caused injury to the
Community producers concerned.

The increase in the proof of injury required by the EC as compared to the Agreement on Safeguardsis
indeed noted by the European Commission in the Explanatory Memorandum to the proposal for a new
Regulation implementing the Agreement (COM(94)414 at page 306) where the Commission notes:

"It should be pointed out, however, that Community legislation already contains precise rules that
often go beyond the more general provisions of the Agreement on Safeguards. Thisisthe case, for
example, with the strict investigation deadlines and the more detailed list of factors to be
considered in determining seriousinjury and the causal link between such injury and imports.”
368 The International Dairy Arrangement also made it clear that agricultural products had specific issues
that needed to be addressed.
37 See, for example, the following:
"The General Agreement, and in particular, Articles Il and XI on the one hand, and Article XIX on
the other, is a balance between the need to provide the stability necessary for decisions relating to
investment and international trade and the flexibility necessary for governments to accept
international obligations."
Negotiating Group on Safeguards, Drafting History of Article XIX and Its Place in GATT,
MTN.GNG/NG9/W/7 (16 September 1987) at 3.
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manufactured products may be irrelevant when applied to agricultural products, because those criteria
are not objective and quantifiable or because they do not have a bearing on the stuation of the
particular agricultural industry, i.e., they do not reflect the unique nature of the agricultural sector.®®
If particular criteria are not applicable to a specific agricultural sector, Members should be accorded
the flexibility to examine other criteria that take into account the unique or specific nature of the
products and industry under examination. Members should aso be alowed to take into account
criteria which are also relevant to the industry under examination.®  Provided that relevant criteria
have been considered and an adequate explanation as to whether or not they indicate serious injury
has been given, the Panel should defer to the Member's determination as to whether the relevant
criteria, when considered as a whole, may lead to an affirmative determination of seriousinjury.

456 Intheview of Korea the European Communities do not and cannot discharge their burden of
proof smply by disputing the outcome of Korea's examination of the relevant facts or by contending
that Korea has to provide an explanation of its andysis and conclusions that goes beyond the
requirement to provide an adequate explanation. The European Communities must present conclusive
evidence that Korea failed to examine relevant facts or failed to give an adequate explanation as to
how the facts as a whole supported its determination. Korea submits that the Panel should conclude
that the European Communities have failed to present evidence of this nature and that the European
Communities have, therefore, failed to discharge their burden of proof regarding their clams that
K orea acted inconsistently with the Agreement on Safeguards.

457  Atthefirst meeting of the panel with the parties K or ea further advanced its arguments on the
issue of standard of review asfollows:

458 Article 11 of the DSU obliges the Pandl to make an objective assessment of the facts of the
case and the applicability of and conformity with the relevant covered agreements. In the absence of
particular provisions on the standard of review in the Agreement on Safeguards and the GATT, these
criteria need to be construed and considered in the light of the purpose and functions of the
Agreement on Safeguards, past practices and precedents, and the allocation of the burden of proof.

459 By its very nature, the Agreement on Safeguards, as much as Article XI1X GATT and other
safeguard clauses, assists Governments in entering into trade liberalizing commitments, as they may
call upon safeguards should subsequent economic difficulties arise in due course. By its very nature,
this Agreement applies to complex and difficult constellations in difficult times. In applying the
Agreement, Governments are, of course, bound by its rules and criteria. But they al share a common

"Some [delegations] pointed out that it was unrealistic to set quantitative standards or automatic
criteria for the determination of injury because not all factors were quantifiable and mathematical
formulae could not be applied to all sectors of industry."

Negotiating Group on Safeguards, Meeting of 7 and 10 March 1988, MTN.GNG/NG9/5
(22April 1988) at 5.

"This safeguard authority, or escape clause, serves as a buffer between the more open trading
environment required by the trade-liberalizing obligations of the GATT, and the dislocations of
domestic workers and firms which sometimes result from increased competition with a wider
variety of sources."

Janet A. Nuzum, "The Agreement on Safeguards. U.S. Law Leads Revitalization of the Escape
Clause", in The World Trade Organization, The Multilateral Trade Framework For the 21st Century and U.S.
Implementing Legislation 407, 408 (Terence P. Stewart ed., 1996).

38 Article 4(2)(a) requires an evaluation of "all relevant factors of an objective and quantifiable nature
having a bearing on the situation of that industry” (emphasis added). This appears to permit an investigation
which takes into account the specific nature of theindustry.

39 Inlight of the fact that Article 4(2)(b) of the Agreement on Safeguards uses the term «in particular»,
factors other than those set forth in Article 4(2)(b) may be used to determineinjury to a particular sector, such as
agriculture.
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interest that these rules alow for adequate flexibility in responding to the difficult constellations and
difficult times. In other words, the very function of safeguard clauses implies a considerable degree
of discretionary powers to Governmentsin ng the situation and in determining injury.

4.60 Inreviewing safeguard measures imposed by Governments, panels therefore need to focus on
whether the Government has exceeded its scope of discretionary powers. Within the bounds of
discretionary powers, the matter therefore has to be assessed with considerable deference.

461  Such discretion and deference has been accorded to the operation of safeguard clauses in the
past. The 150 measures notified under Article XIX GATT 1947*° and the fact that they have not been
challenged in dispute settlement but for two cases'™ proves the point in state practice.

462 This tradition is equally reflected in the new Agreement on Safeguards. While there was a
need to strengthen disciplines and to prevent an abuse of the instrument, it still provides for adequate
flexibility. Thus, Article 4.2 does not set forth a closed list of relevant factors, but alows
Governments, in assessing injury, to take into account additional criteria of particular relevance for
the sector concerned. In the present case, it therefore was possible to look into factors of particular
relevance for agriculture, consider specific problems and factors relating to the dairy industry. All of
this implies certain choices and therefore discretionary powers in construing and applying the injury
test.

463 In assessing a safeguard measure, the Panel therefore must merely engage in reviewing the
measure and its justification within the discretionary bounds of the Agreement. It clearly must not
engage in assessing the situation anew. 1t must not make an independent ex post determination based
upon arguments set forth by the complaining party. Itstask isamore limited one.

4,64 Thisis confirmed by recent panel practice relating to the application of safeguard clauses In
US - Underwear®, the Pandl was equally faced with the issue of assessing its scope and standard of
review. It was a matter of finding, based upon Article 11 DSU, an appropriate way between Scylla
and Charybdis: between total deference and close scrutiny. The Panel found that total deference to
nationa injury determination could not live up to the standard of Article 11 DSU, while equaly
rejecting the idea of full review set forth in the Transformers case®® Instead, it set forth the task to
"assess objectively the review conducted by the national investigating authority”, to mean "to review
the consistency of a determination by a nationa investigating authority imposing under the relevant
provisions of the relevant WTO lega instruments' (para. 7.12).

465 Korea submits that the same standard of examining consistency should aso apply to the
Agreement on Safeguards. As the role and functions of safeguards are aike in different agreements,
the standard of review defined and set forth by this panel should be of guidance in this first case on
the Safeguard Agreement alike. It is therefore a matter to examine whether Korea remained within its
bounds of discretion and had consistently examined all relevant facts before it a the time of the
investigation, and provided an adequate explanation of how the facts before it as a whole supported
the determination made.

466 Findly, the task of the Pandl is further shaped and limited by the burden of proof in this case.
While, in US- Underwear , it was for the United States to demonstrate compliance with the safeguard

40 GATT, Analytical Index Guideto GATT Law and Practice at 539-559 (6th ed 1995).

41 Working Party on Withdrawal by the United States of a Tariff Concession under Article XIX of the
General Agreement ("Fur Felt Hat"), GATT/CP.6/SR 19 (adopted 22.10.51); Norway - Restrictions on Imports
of Certain Textile Products, BISD 275/119 (adopted 18 June 1980).

*2WT/DS24/R, 8 November 1996.

43 New Zealand - Imports of Electrical Transformers from Finland ("Transformers"), BISD 32S/55
(adopted 28 July 1985).
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clauses of the Textile Agreement due to the fact that it had been invoked as an exception, the situation
is different under the Agreement on Safeguards. Here, it is up to the complaining Party, the European
Communities, to demonstrate that the review conducted by the nationa investigating authority does
not live up to the lega requirements set forth by the Agreement and exceeds the bounds of discretion.
It is up to it to demonstrate that Korea has acted inconsistently with and therefore in violation of the
Safeguard Agreement.

467 The objective assessment by the Panel therefore needs to rely upon the facts and arguments
put forth by Korea and those submitted by the European Communities. It is only to the extent the
Panel concludes that facts, figures and arguments submitted by the European Communities
demondtrate that Korea had failed to provide an adequate justification of the measure imposed, i.e., an
adequate explanation as to how the facts invoked supported the determination, that a violation could
be established. In other words, it will not be appropriate for the Panel to replace with its own figures
and arguments the determination made by Korea.

4.68 The arguments put forward by Korea in this case are shaped in accordance with this standard
of review and allocation of the burden of proof. It is not a matter of justifying anew the measure
imposed. Instead, Korea's arguments demonstrate that the ERUOPEAN COMMUNITIES fails to
provide evidence and arguments which would alow the Panel to conclude that Korea has acted
beyond its discretionary powers under the Agreement on Safeguards, and thus inconsistently with its
obligations under international law.

469 Korea also notes that most jurisdictions provide a significant degree of latitude to
investigating authorities to make injury determinations after considering complicated economic facts.
For example, the European Communities courts give a very wide degree of discretion to the
European Commission in arriving a similar general economic and trade policy judgements. These
courts will only review the Commission’s assessment of complex factua issues where:

“the Commission has exceeded the scope of its discretion by a distortion or
manifest error of assessment of the facts or by misuse of powers or an abuse of
process’.**
470 However, if the EC arguments are limited to the quality, depth and breadth of Korea's
notification and consultations and are not requiring the Panel to conduct a de novo review of the

Korean competent authorities investigation, then Korea is of the view that it has far exceeded the
requirements of the Agreement on Safeguards.

(b) Response of the European Communities
4,71  The European Communities respond to Korea's submission as follows:

4,72  Both the European Communities and Korea agree that the appropriate standard is that in
Article 11 of theDSU, i.e.,

“an objective assessment of the matter before it, including an objective assessment of the
facts of the case and the applicability of and conformity with the relevant covered
agreements’

473 However opposite conclusions are drawn as to what this means in the present case.

474  InitsFirgt Written Submission, Korea concluded that this requires examining whether Korea:

4 See, for example Case C-225/91 Matra v. Commission [1993] ECR 1-3203.
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@ examined al relevant facts before it at the time of the investigation; and

(b) provided an adequate explanation of how the facts before it as a whole supported the
determination made.

4,75 Korea takes this formulation to mean that it need not seek out al the facts but may content
itself with the “facts before it” and that even as regards the facts that it does have before it, it need
only provide an “adequate’ explanation of how these facts “as a whole” (that is viewed globally,
rather than in detail) support its determination. The United States apparently does not draw the same
conclusions as Korea from the same test because it comes to the conclusion that it was normally
necessary to examine the whole of the defined domestic industry and that if Korea failed to evauate
relevant evidence, its determination would violate Article 4.2(a) of the Agreement on Safeguards.

476  The above formulation must be rgjected since it results from Article 4.2(a) of the Agreement
on Safeguards and the precedents set by the pand reports in US - Shirts and Blouses and US -
Underwear® that

the investigating authority has to seek out and consider “al relevant facts’ (and not rely on what
is“beforeit”); and

it is necessary, a a minimum, for a serious injury determination under the Agreement on
Safeguards to demongtrate that the relevance or otherwise of each of the injury factors listed in
Article 4.2(a) of the Agreement on Safeguards was properly analysed unless it is explained for
what reason the injury factor may be disregarded. It is true that no injury factor “in isolation” can
establish serious injury but that does not excuse a failure to examine them all.

4777  Koreathen argued that “the very function of safeguard clauses implies a considerable degree
of discretionary powers to governments in assessing the situation and in determining injury” and that
“the matter ... hasto be addressed with considerable deference’.

478 It dso clamed that most domestic jurisdictions “provide a significant degree of latitude to
investigating authorities to make injury determinations after considering complicated facts” and even
guoted a State aid case of the European Court of Justice in support.

479  On the first argument brought forward by Korea, the European Communities responded that
the discretionary nature of safeguard measures which may have been accepted under GATT 1947 and
is evidenced in the low number of disputes, is no longer compatible with the WTO. The Agreement
on Safeguards has introduced an obligation to conduct a thorough investigation as a pre-condition for
imposing measures and has removed the possibility of compensation during the first three years where
the measure is held to be in conformity with the Agreement on Safeguards. In addition the WTO
system, characterized by binding dispute settlement, is more based on the principle of legality and less
on the principle of diplomacy than the former GATT.

480 The European Communities do not agree with the view that the intention of the Agreement on
Safeguards was to increase the discretion alowed to Members. The preamble to the Agreement on
Safeguards clearly contradicts this view since it recalls the intention of Members to reinforce the
disciplines of Article XIX of GATT and to re-establish multilateral control over safeguards.

481  The European Communities also reject the attempt to import domestic standards of review of
certain jurisdictions into the WTO dispute settlement.

%5 See, Panel Report in United States - Measure Affecting Imports of Woven Wool Shirts and Blouses
from India ("US - Shirts and Blouses"), 6 January 1997, WT/DS33/R; US - Underwear, WT/DS24/6, 8
November 1996.
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482 First, the WTO dispute settlement system serves very different purposes to national
administrative law systems. It is not designed to establish whether an investigating authority
conducted itsdlf in accordance with its duties but rather to adjudicate on the rights and obligations of
Members of the WTO under the WTO Agreements.

483 Second, even if any of the principles applied by Member jurisdictions were relevant, the
standards of al jurisdictions would have to be treated as equally valid and these standards are far too
diverse to alow useful rules to be deduced. Terms such as “de novd’ and “manifest error” have
specific and often differing meanings in different legal systems and so are probably best avoided as
they are susceptible of creating conflicting interpretations between Members.

484  Thirdly, the guiding text is Article 11 of the DSU, which requires a standard of objective
assessment of the facts. Thisis the standard and the terminology to be applied by Panels.

485 In the present case, the European Communities are not contesting the basic economic data
produced by Korea but only its completeness and the conclusions drawn from it. The European
Communities submit that the “objective assessment of the facts’ referred to in Article 11. DSU
cannot be satisfied by verifying what conclusions the investigating authority came to but must include
how it came to those conclusions, that isto say its reasoning.

486  The European Communities recall that Panel Report Brazl — Milk Powder, also established
that it is not sufficient for an authority to refer to the evidence it considered and state its conclusion.
In the words of that panel: “It was incumbent upon the investigating authorities to provide a reasoned
opinion explaining how such facts and arguments had led to their finding.” *

(c) Rebuttal response of Korea:
487  Koreamakesthe following rebuttal arguments:

488 First, as the complainant chalenging a safeguard measure under the Agreement on
Safeguards, it is for the European Communities to show that the claims it makes against Korea are
proven.

489  Second, Korea reiterated its previoudy articulated standard of review in this case, as set in
Paragraph 4.74 above and noted that the United States “ agrees with Korea' s assertions concerning the
standard of review in safeguards cases.”

490 At the second meeting of the panel with the parties K or ea further advanced its arguments on
the issue of standard of review as follows:

491 Based on the EC arguments on the standard of review in its Second Submission Korea
believes that the European Communitiesis either:

(a@ seeking to chalenge the quality of the investigation undertaken by the Korean
competent authorities; or

(b) whether intentionally or inadvertently, confusing the standard of review to be applied
by the Panel in reviewing the Koreda s investigation, with the standard of investigation
applicable to the Korean investigating authority.

6 See, Panel Report on Brazil — Imposition of Provisional and Definitive Countervailing Duties on
Milk Powder and Certain Types of Milk from the European Economic Community ("Brazilian Milk Powder™),
adopted by the Committee on Subsidies and Countervailing Measures on 28 April 1994, SCM/179, and Corr. 1,
at para 286.
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492 Korea requests the Panel to conclude that the European Communities cannot challenge the
quality of the Korean competent authorities' investigation after the closing of the first round of Oral
Statements. This results from Koreas belief that the lack of claims under Articles 3 and 4.2(c) of the
Agreement on Safeguards implies that the European Communities have not at any time during these
proceedings challenged the qudity of the investigation performed by Korea's competent authorities.

493 Korea submits that the European Communities are confusing the standard of review to be
applied to the Panel’s deliberations with the standard to be applied to the investigating authority.
Korea notes that these are different concepts and require different anaysis.

494  The EC arguments seek to obscure Korea's simple formulation of Standard of Review.
495  First, the European Communities argue that:

“Korea takes this formulation to mean that it need not seek out al the facts but may
content itself with the “facts before it” and that even as regards the facts that it does have
before it, it need only provide an “adequate” explanation of how these facts “as a whole”
(that is viewed globally, rather than in detail) support its determination.”

496 This atempt to misconstrue Korea' s argument must be corrected for the record. Clearly the
standard of review articulated by Korea does not excuse the Korean investigating authority from
conducting a thorough investigation of the facts. Korea's formulation of the standard of review
requires the investigating authority to examine al relevant facts which have been uncovered by the
investigation based on the requirements of the Agreement on Safeguards. The OAIl Report is an 85
page document setting out numerous factua findings made by the OAlI, and its analysis as to whether
serious injury had been caused to the domestic industry, and whether this serious injury was caused by
increased imports. It should be clear from this document aone that the Korean competent authorities
undertook a thorough investigation of the case.

497  Second, the European Communities suggest that Korea has implied that the imposition of a
safeguard measure is “discretionary”. This is a complete misinterpretation of Korea's view of the
nature of safeguards. Safeguard measures can only be imposed on the basis of the Agreement on
Safeguards and not at the discretion of any nationa authority. The fundamental point is that the
underlying purpose of safeguards imposed on the basis of the Agreement on Safeguards is to provide
Members with recourse to emergency short-term measures This specific purpose necessitates a
reviewing body to accord a significant degree of deference to the investigating authority in relation to
the factual, legal and economic analysis undertaken.

498  Third, the European Communities refer to the panel proceedings in Brazlian Milk Powder,
both to challenge Korea's statement on standard of review, and its compliance with Article 4.2(a).
Korea agrees with the earlier Panel’s statements in relation to the nature and quality of examination
that needs to be undertaken by an investigating authority, and is of the view that the Korean
competent authorities met that standard in this case.

499 Infact, the Brazlian Milk Powder case demonstrates that the Panel should determine Korea's
compliance with the Agreement on Safeguards based on the documents of the competent authorities.
For the sake of completeness, the European Communities might also  have referred the Pand to its
own arguments on standard of review in paragraph 32 of that Panel report where it approved of:

“paragraph 335 of the report of the pand on "United Sates - Softwood Lumber” [which]
had stated that "[t]he Panel considered that in reviewing the action of the United States
authorities in respect of determining the existence of sufficient evidence to initiate, the
Panel was not to conduct a denovo review of the evidence relied upon by the
United States authorities or otherwise to substitute its judgement as to the sufficiency of
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the particular evidence considered by the United States authorities. Rather ... [it]
required consideration of whether a reasonable, unprgjudiced person could have found,
based upon the evidence relied upon by the United States at the time of inttiation, that
sufficient evidgnce existed of subsidy, injury and causa link to justify initiation of the

investigation"”.

4100 However, the European Communities clear implication by referring to that Panel is that the
quality and nature of the Korean authorities analysis was smilar to that of the Brazilian authorities.
The European Communities comparison between three paragraphs of analysis in a two page
document*® does a disservice to the 85 pages of findings and closely reasoned analysis found in the
OAI Report and the 17 page April 1 Notification.

4101 Moreover, the European Communities reference to the Brazlian Milk Powder pand report is
mideading. For brevity, Korea noted only two material differences between the Brazilian case and the
case under investigation, as these clearly show that there can be no meaningful comparison between
the two:

(a@ the Pandl found that Brazil had not undertaken any investigation whatsoever prior to
the imposition of a provisona countervailing duty, therefore it could not have
established that the relevant elements necessary for imposition of a duty were present;

(b) the Panel found that although Brazil was required to examine certain injury criteriain
establishing materia injury, it only referred to one such factor in its published
documents.

4102 Fourth, the European Communities examine Korea's arguments concerning the level of
deference shown in national review procedures. However, it misses or overlooks Kored's
fundamental point. Korea was not asking the Panel to apply any specific definitions or legal terms
when it suggested that a number of judicia systems, including those in the EU and United States,
afford national authorities carrying out detailed economic analysis a great deal of discretion. Korea's
point is not the precise level of deference provided, but the fact that it is provided at al by courts
when reviewing complicated, factual, legal and economic analysis.*®

“7 See, Brazil Imposition of provisional and definitive countervailing duties on milk powder and certain
types of milk fromthe EEC, 28 April 1994 (SCM/179).

“8 See, Korea Exhibit 17.

49 Again, Korea notes the extremely wide discretion provided to the Commission and Council of
Ministers by the European Courts of Justice, and refers the Panel to, for example, the SAM Schiffahrt judgment
([1997] ECR 1-4475), where the ECJ notes:

“23. Asthe case-law hasfirmly established, in giving the Council the task of adopting this policy a
common transport policy, the Treaty has conferred wide legislative powers upon it as regards the
adoption of appropriate common rules (judgment in Case 97/78 Schumalla [1978] ECR 2311,
paragraph 4).

24. In reviewing the exercise of such powers, the Court cannot substitute its own assessment for
that of the Community legislature, but must confine itself to examining whether that latter
assessment contains a manifest error or constitutes a misuse of powers, or whether the authority in
question did not clearly exceed the bounds of its discretion (judgments in Case C-122/94
Commission v Council [1996] ECR [-881, paragraph 18; C-84/94 United Kingdom v Council
[1996] ECR 1-5755, paragraph 58; Case C-169/95 Spain v Commission [1997] ECR 1-0000,
paragraph 34).

25. The Court's case-law also shows that where, asin this case, implementation by the Council of a
common policy requires it to assess a complex economic situation, its discretion is exercisable not
only in relation to the nature and scope of the provisions which are to be adopted but also, to a
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(d) Rebuttal response of the European Communities

4.103 At the second meeting od the Panel with the parties the European Communities made the
following arguments:

4104 The European Communities are not asking the Panel to redo the investigation, merely to
examine the completeness and correctness of what was investigated and to verify the soundness and
compatibility with the Agreement on Safeguards of the reasoning of Korea in imposing the measure.
In applying this standard of review, the European Communities argue that Korea failed to investigate
all the injury factors specificaly mentioned in Article 4.2 and has drawn wrong conclusions from the
facts which it did establish. In particular Korea failed to investigate profitability and employment of
the mgjor part of the domestic industry, the dairy farms and its causality analysis is fatally flawed by
the fact that Korea ignored the protection offered the dairy farms and deliberately closed its eyes to
the impact of the “milk quality scandd” on white milk consumption, by applying circular reasoning.

4105 Koread s defence has generally been that it could not investigate certain injury factors because
it did not have the data. The European Communities would make two comments: first, it should have
obtained the data. The Safeguards Agreement requires an investigation (at a minimum) of al the
injury factors listed in Article 4.2 of the Agreement on Safeguards; second, Korea cannot invoke its
own failure to investigate in its defence.

4106 A second line of defence used by Koreais to say that it could not collect the data since there
was too much of it or it was too difficult. For example, it states that there are 20 000 dairy farms and it
would have been impossible to investigate transaction prices for all of them.  The European
Communities would reply that the fact that it is difficult to obtain precise information does not mean
that no attempt should be made to make an estimate. For example it is difficult to know how much
damage is suffered by a person following a personal injury but this does not lead to judges dismissing
claims for damage

2. What are the appropriate documents to be considered by the Panel in evaluating the
analysis performed during the investigation?

4.107 The European Communities in their first submission based their arguments concerning the
lack of compliance by Korea with its obligations under Articles 2 and 4° of the Agreement on
Safeguards on the naotifications Korea had made to the Committee on Safeguards. This situation led
to an inquiry by the Panel to the parties as to what document or documents should be considered by
the Panel as evidence of the information used and the analysis performed by Koreas competent
authorities in determining the imposition of a safeguard measure.>*

@ Response of the European Communities

4.108 Inresponseto the pand's question the European Communities argued:

certain extent, to the findings as to the basic facts, especially in the sense that it is free to base its
assessment, if necessary, on findings of a general nature (judgments in Case 166/78 Italy v
Council [1979] ECR 2575, paragraph 14; Case 138/79 Roquette Fréres v Council [1980]
ECR 3333, paragraph 25).”
°0 The Panel notes that these two articles refer respectively to the conditions for the imposition of a
safeguard measure and to the determination of serious injury or threat thereof necessary to impose such a
measure.
®1 The Panel recalls that the question was: "Where should the information used and analysis performed
by the national authority of Koreain its determination of its safeguard measure be found?"
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4109 A safeguard proceeding must be conducted in accordance with open and transparent
procedures respecting the rights of defence of the parties, which are the interested economic
operators. It isfor this purposethat Article 3 of the Agreement on Safeguards requires publication of
a report “setting forth their findings and reasoned conclusions reached on al pertinent issues of fact
and law”.

4110 The proper forum for discussions between WTO Members concerning the compatibility of
safeguard action with the Agreement on Safeguards is however not the nationa investigating
authority or courts, but rather consultations and dispute settlement under the WTO. Accordingly, the
European Communities consider that al the information should be found, or at least referred to, in the
notifications. It notes in this respect that Article 12.2 requires a Member to include in its notification
“al pertinent information.” This can be presented in summary form but must cover al issues and must
make clear reference to the source of the more detailed information. It is only in this way that the
objectives of Article 12 can be achieved.

(b) Response of Korea
4111 Intheresponse to the Pand's question, K or eaargued:

4112 The Korean administrative process by which a safeguard measure is imposed has a number of
stages>”

4113 First, an interested party or parties files a petition with the KTC. The KTC reviews the
petition to establish whether the petitioner has proper standing under Articles 32, 33 and 40 of the
Foreign Trade Act and Articles 64, 65, 66 and 76 of the Enforcement Decree implementing the Act.

4114 Second, the KTC dediberates the prima facie case to decide whether to initiate an
investigation on industrial injury. With the Determination to Initiate an Investigation, the KTC
publishes a Public Notice of Investigation in the Korean Official Gazette, Kwanbo, which provides a
summary of the determination to proceed. The Notice aso contains details of the investigation to be
undertaken; the timetable for the various stages, and contact details for the KTC. The initiation aso
triggers a notification to the WTO Committee on Safeguards, in the form of a notice conforming to
G/SGIN/6.

4115 In this case, the KTC made the Determination to Initiate an Investigation on 17 May 1996
(see Exhibit Korea-3).”®> The Public Notice of Initiation, which actualy is a summary of the
Determination (Exhibit Korea-3), was published in Kwanbo on 28 May 1996 (see Exhibit Korea-4),
and this was the basis for the natification to the WTO Committee on Safeguards, G/SG/N/6/K OR/2 of
1 July 1996.

4116 Third, the KTC forms an investigation team, normaly led by an officia from the Office of
Adminigtration and Investigation (“OAI”). This team undertakes the investigation and is responsible
for the formulation of questionnaires, on-the-spot investigations, and the drafting of the interim report.

4117 Fourth, prior to the finalization of the investigation report, the OAI holds a public hearing at
which the findings in the investigation report are discussed with al relevant parties present at the
hearing. Copies of the OAI’s interim report are available to the interested parties prior to the hearing
so that the OAI can take into account observations and comments made by interested parties at the
public hearing before finalizing the investigation report. The date of the ora hearing is announced in
Kwanbo to maximize transparency of this procedure.

52 See, Exhibit Korea-12
53 Korea noted that “Public Notice of” should be deleted from the headline of Exhibit Korea-3. The
Determination itself was not published in Korea's Official Gazette.
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4.118 In this case, the Notice of Public Hearing was published in Kwanbo on 25 July 1996 (see
Exhibit Korea-13). The interim report was available from the KTC upon request as from
12 August 1996. The Public Hearing was held on 20 August 1996.

4119 Fifth, taking into account the above interim stage, the OAIl completes its report for fina
approva by the KTC commissioners. The report includes a detailed analysis of:

@ the product under investigation;

(b) the domestic industry;

(c) like or directly competing products;

(d) increases in the level of imports;

(e threat of or actual serious injury to the domestic industry; and

()] the causal relationship between increased imports and serious injury.

4120 The KTC deiberates the case for a determination on injury (including causal link) on the
basis of the investigation report presented to it from the OAI. The KTC's determination of injury,
whether affirmative or negative, is published in Kwanbo with a summary of the investigation result,
the decison of injury, further schedules and other administrative information. The KTC's
determination on injury also triggers a notification to the WTO Committee on Safeguards, in the form
of notice conforming to G/SG/N/8. It is important to note that if the KTC makes a negative
determination on injury on the basis of the consideration on increased imports, serious injury, or
causation, the case is regjected and no further action is possible.

4121 In this case, the OAl Report was completed on 23 October 1996, and a Notice published in
Kwanbo on 11 November 1996 (see Exhibit Korea-7)>* The OAl Report was the basis for the
notification to the WTO Committee on Safeguards of 2 December 1996, published by the WTO on
6 December 1996 (G/SG/N/8/KOR/1).>> This Notification stated:

“The Korean Trade Commission has not made a decision to apply a safeguard measure
yet. Therefore, there is no information on such a measure at this time. The KTC will
recommend to the relevant Minister an appropriate remedial measure within 45 days of
the injury determination.”

4.122 Sixth, in accordance with Article 34(1) of the Foreign Trade Act and Articles 71, 72 and 76 of
the Enforcement Decree of the Foreign Trade Act, the KTC Commissioners then consider the OAI
Report and decide on appropriate relief measures for recommendation to the relevant Minister.>®

4123 In this case, the KTC Commissioners decided on the relief measure, namely the quota, on
2 December 1996, and recommended it on 6 December 1996 to the Minister for Agriculture and
Forestry for his deliberation.

4124 Seventh, taking into account the outcome of “prior consultations’ under Article 12.3 of the
Agreement on Safeguards, the relevant Minister takes a decison concerning the relevant relief

% 1t generally takes 2-3 weeks to prepare a notice in cooperation with the Ministry of Administration,
whichisin charge of the operation of Kwanbo.

%5 1t took nearly one month for the Notification to arrive at the WTO through diplomatic channels from
the KTC.

® The KTC's recommendation on relief measures is not made public because it is only a
recommendation that has no legal effect and that is subject to change by the relevant Minister.
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measure. If the Minister uses any additiona reasoning not found in the OAl Report, this is provided
in the relevant Notice. However, if no additional reasoning is used, then the Minister's determination
adopts al relevant elements of the OAI Report.

4125 In this case, Korea issued another notification to the Committee on Safeguards on
21 January 1997, by G/SG/N/10/KOR/1, published on 27 January 1997. The notification stated:

Pursuant to Article 12.3 of the Agreement on Safeguards, the Republic of Korea will
consult with Members having substantia interest in the products covered by the
safeguard measure, for the purpose of providing further information. A delegation from
Koreawill stay in Geneva during the week beginning 3 February 1997 to meet with those
Members, before it makes a fina decison on the measure by the week beginning
24 February 1997.”

4126 In addition, the letter enclosing the Notification reserved the right of Korea to make further
submissions to the Committee concerning the imposition of any relief measures.

4127 Further, on 31 January 1997, Korea filed a notification with the Committee on Safeguards
concerning the application of the proposed safeguard measure to developing countries. This was done
in accordance with footnote 2 of Article 9 of the Agreement on Safeguards (see G/SG/N/1/KOR/1 of
21 February 1997, and Exhibit EC-8).

4.128 The Minister of Agriculture and Forestry took his decision on 1 March 1997, and a Notice of
the decision was published in Kwanbo on 7 March 1997 (see Exhibit Korea-9).

4129 On 24 March 1997, Korea notified the Committee on Safeguards of an addendum to
G/SG/N/10/KOR/1 (G/SG/N/10/KOR/1/Suppl.1), which was circulated on 1 April 1997.

4130 Therefore, Korea concludes that the information used and analysis performed is found in the
seven stages set out above, including, where relevant, any additional information contained in any of
the Notifications made to the Committee on Safeguards. Although it may be possible to conclude that
the OAI Report forms the fundamental basis of Korea s determination, it should be clear that the KTC
and the relevant Minister together comprise the “competent authorities” and that any decision to
impose a safeguard measure must take into account prior consultations. Accordingly, in response to
the Panel’ s question as to where to find “the information used and analysis performed by the national
authority of Korea in its determination of its safeguard measure,” Korea considers that any
“information used or analysis undertaken” at any time subsequent to the issuance of the OAI Report
and prior to the Minister’s fina decision to implement relief measures is also relevant and needs to be
considered as part of that decision.

(c) Submission of the European Communities

4131 Inits second submission the European Communities further argued as follows:

4132 The European Communities have based its attempts to show that Korea's measure was
inconsistent with Article XIX of GATT and severa provisions of the Agreement on Safeguards. In
order to arrive at this concluson the European Communities based themselves on Korea's
1 April 1997 Natification to the Committee on Safeguards, because it wanted to take into account all
the facts and arguments on which the final position of its authorities was based. The European
Communities assumed that al those facts and arguments would be reflected in the 1 April
Notification in view of Korea's multilateral obligations, at least in summary and with appropriate
reference to the relevant parts of other determinations of its competent authorities.  Although the
European Communities were prepared to accept the 1 April 1997 Notification as the ultimate source
of the basis for Korea's determination, even that latest document could not sustain a close scrutiny.
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4.133 The European Communities submit that, in any event, no other result is reached by looking at
the documents which Korea refers to as its “final determination” or at the KTC's determination of
injury. Indeed, in the course of its consultations with Korea the European Communities already
challenged the WTO-legality of its intended measures before the 1 April Notification was published.

4134 This was done on the basis of information available at that stage, which did not include the
1 April Notification but rather the information provided in Korea' s documents and the explanations
provided by Korea.

4135 The European Communities further consider that its position as to the appropriate source of
the information used and analysis performed by Korea's authorities is confirmed by Korea's replies to
the questions of the Panel.

4136 Initsreply to the pertinent question of the Panel, Korea has described the various procedural
steps leading to the imposition of the safeguard measure at issue in this dispute. In doing so, it has
referred to, inter alia, severa documents which were prepared by its competent authorities. It has
also pointed out that according to its procedure these documents can be commented upon and revised
accordingly, up to and including the draft final determination.

4.137 Furthermore, Korea itself admits that the final document in its procedure was the “Notice” of
7 March 1997 (produced as Exhibit Korea9).

4138 That document certainly fails to be “detailed” as required by Article 4.2(c) of the Agreement
on Safeguards, be it directly, that is by the information included therein, or by reference, i.e., by the
documents which it may refer to.

4139 In particular, the 7 March Notice, issued after the bilateral consultations with the European
Communities had taken place, does not refer to any of the information and aspects raised in those
consultations. Thus, if the 7 March Notice and possibly prior documents are the relevant sources,
Korea disregarded, inter alia, the information provided in the consultations and without any reason
being provided. By contrast, the 1 April Notification does take account of some of the objections
made by the European Communities at the consultations.

4.140 Accordingly, the European Communities consider that its reliance on the 1 April Notification
was more favourable to Korea

4141 Koreaisitsaf admitting that its 1 April Notification was made to inform WTO Members of
the details of the relief measures and it intended to be a summary of the “OAl Report” and of the
“additiona findings” based on prior consultations. Thus, the April Natification is the one (and only)
document accounting for those “additional findings’.

C. CLAIM UNDER ARTICLE XIX:1(a) oF GATT
@ Claim by the European Communities

4.142 The European Communities claim that Korea violated Article X1X:1(a) of GATT by failing
to examine whether the import trends of the products under investigation were the result of unforeseen
developments. The European Communities made the following arguments in support of its claim:

4143 Artide XIX:1(a) of GATT stipulates:

“If, as aresult of unforeseen developments and of the effect of the obligations incurred
by a contracting party under this Agreement, including tariff concessions, any product is
being imported into the territory of that contracting party in such increased quantities and
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under such conditions as to cause or threaten to cause serious injury to domestic
producers in that territory of like or directly competitive products, the contracting party
shall be free, in respect of such product, and to the extent and for such time as may be
necessary to prevent or remedy such injury, to suspend the obligation in whole or in part
or to withdraw or modify the concession.” (emphasis added)

4,144 It clearly results from the wording of Article XIX:1(a) that in order to alow the imposition of
a safeguard measure not any increase in imports is relevant, but only those which result from both
“unforeseen developments’ and compliance with GATT obligations, including tariff liberaization
according to a party’ s schedules of concessions.

4.145 Tariff concessions and other obligations are listed in Article XI1X of GATT as an additional
element to “unforeseen developments’, so it necessarily follows that liberalization cannot constitute
by itself such unforeseen developments.®” If it were otherwise, a WTO Member would be allowed to
withdraw the very benefits which it had undertaken to afford e.g., by entering into tariff commitments
as soon as those benefits materialize. This would neither be consistent with good faith interpretation
of that provision nor with the liberaization aims pursued by GATT and the WTO Agreement overall.
In any event, increased imports of the magnitude at issue in this case as a result of the tariff
concessions agreed for SMPP cannot be considered “unforeseen” within the meaning of
Article X1X:1(a).

4146 The European Communities submit that, by failing to address how the increase in imports of
milk powder blends and foodstuff preparations was the result of “unforeseen developments’, Korea
violated the obligations which it assumed under Article XIX:1(a) of GATT.

(b) Response by Korea
4,147 Korearespondsto the EC arguments as follows:

4,148 Following unsuccessful negotiations during the Tokyo Round and after years of negotiations
during the Uruguay Round, WTO Members finaly concluded the Agreement on Safeguards. It was
intended to establish a final, complete and balanced system of rules for the imposition of safeguards,
which achieved a delicate balance among the different interests of the various groups concerned.
Article 1 of the Agreement on Safeguards expresdy states that the Agreement on Safeguards
«establishes the rules for the application of safeguard measures.» Article 1 does not provide that any
different or additional rules provided under Article X1X of GATT must also apply to the application
of safeguard measures® Thus, in the view of Korea, the text of the Agreements supports the
interpretation that the rules established in the Agreement on Safeguards are now the sole articulation
of the rules that must be followed in the application of a safeguard measure”®. Without prejudice to
Korea's position that it complied with al of its international obligations in applying the safeguard
measure at issue, Korea respectfully requests that the Panel examine this case in accordance with the
interpretation of Korea.

" This also reflects a generally accepted tenet of economic theory, i.e., that tariff protection can be
measured in advance according to specific formulas: see B. Hoekman, M. Kostecki, The Political Economy of
the World Trading System Oxford, 1995, pp. 88, 93.

%8 Contrary to Article 1 of the Agreement on Safeguards, Article 10 of the Agreement on Subsidies and
Countervailing Measures states that «Members shall take all necessary steps to ensure that the imposition of a
countervailing duty . . . is in accordance with the provisions of Article VI of GATT and the terms of this
Agreement.»

%9 In terms of the General Interpretative Note to Annex 1A of the WTO Agreement, the rules on the
Agreement on Safeguards must prevail over the conflicting rulesin Article X1X of the GATT.
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(c) Additional arguments by the European Communities made at the first meeting of the
Panel with the parties

4149 The European Communities responded to Korea's Argument by asserting that:

4150 Koreareied on avery sdective - and interpolated - quotation of Article 1. Thus, the origina
Article 1, reading “This Agreement establishes rules for the application of safeguard measures which
shdl be understood to mean those measures provided for in Article XIX of GATT” becomes “This
Agreement establishes the rules for the application of safeguard measures’, with the rest of the
provision eloquently omitted. (emphasis added )

4151 By doing so Korea smply refuses to face the fact that GATT was incorporated in the WTO
system in its entirety. From the very inception of the new WTO system panels have recognized that
the fragmentation of the multilateral trading system resulting from the independent co-existence of
GATT 1947 and the so-called “side-agreements” is definitively over.*® Most recently, in Guatemala—
Anti-Dumping Investigation Regarding Portland Cement from Mexico,”* the Appdllate Body made
clear in respect of dispute settlement provisions that

“[a] specia or additiona provision should only be found to prevail over a provison of
the DSU in a situation where adherence to the one provision will lead to a violation of
the other provision, that is, in the case of a conflict between them”. “[i]t is only where
the provisions of the DSU and the specia or additiona rules and procedures of the
covered agreement cannot be read as complementing each other that the specia or
additional provisions areto prevail” (emphasisin origina)

4152 Itis precisdy in those very same terms that the interpretative note to Annex 1A to the WTO
Agreement provides that: “In the event of a conflict between a provision of the Generd Agreement
on Tariffs and Trade 1994 and a provision of another agreement in Annex IA ... , the provision of the
other Agreement shall prevail to the extent of theconflict” (emphasis added).

4.153 The European Communities failed to see how Article X1X:1(a), to the extent that it requires
that the increase in imports must result from “unforeseen developments’, could be said to be in
conflict with the provisions of the Agreement on Safeguards. Clearly, the drafters of Article X1X had
difficulties too, since they cumulated these requirements.

4154 Furthermore, derogating from Article XIX is certainly not one of the ams of the Agreement
on Safeguards. That agreement rather aims to “clarify and reinforce the disciplines of GATT and
specifically those of Article XIX ... to re-establish control over safeguards and eliminate measures
that escape such control” and recognizes that “for these purposes a comprehensive agreement,
applicable to all Members and based on the basic principles of GATT, is cdled for”. (emphass in
origina)

4.155 In response to a question by the Pane®®, the European Communities further clarified their
arguments:

%0 See, the Panel Report in Brazil - Dessicated Coconut, WT/DS22/R, 17 October 1996. e.g., paras 227,
242,

°L \WT/DSB0/AB/R, 2 November 1998.

%2 The Panel recalls that the question was: "Please comment and discuss the legal relationship between
the provisions of the Agreement on Safeguards and those of Article XIX of GATT, in particular with reference
to 'unforeseen developments’.”
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4156 The European Communities consider that the requirement in Article XIX that safeguard
measures only be taken in the event of “unforeseen developments’ remains applicable even if not
repeated in the Agreement on Safeguards.

4157 Artide 1 of that Agreement provides that “This Agreement establishes rules for the
application of safeguard measures which shall be understood to mean those measures provided for in
Article XIX of GATT".

4.158 It is clear from the omission of the definite Article before the word “rules’ in this provision
that the Agreement on Safeguards is not intended to be the exclusive source of safeguard rules.

4159 Itistruethat Article 2 of the Agreement on Safeguards does not repeat the requirement of
unforeseen developments but this can be explained by the intention of the Agreement on Safeguards
to provide procedures for investigations. Unlike increased imports, other conditions, injury and
causation, the existence of unforeseen circumstances is something within the knowledge of
governments and does not require investigation involving economic operators. It is of interest to note
that the requirement that the increased imports result from trade liberalization is aso not mentioned in
the Agreement on Safeguards (liberalization is adso of course a matter within the knowledge of
governments). Both these factors either exist or do not and do not need an investigation to be
established. Asis clearly stated in the preamble, the purpose of the Agreement on Safeguards was to
clarify and reinforce the disciplines of Article XIX of GATT. The requirements of unforeseen
developments and indeed the consequences of trade liberaization were not requirements which the
contracting parties considered needed to be clarified and reinforced.

4160 Articde 11.1(a) of the Agreement on Safeguards expressly requires that safeguard action
conform both to Article XIX GATT and to the Agreement on Safeguards. This is especidly so in
view of the fact that GATT and the Agreement on Safeguards are both contained in Annex 1A of the
WTO Agreement and the Genera Interpretative Note to the WTO Agreement provides that the
provisions of an agreement such as the Agreement on Safeguards should prevail over the GATT in the
event of conflict and to the extent of the conflict. The European Communities see no conflict between
Article XIX GATT and the Agreement on Safeguards.

4161 In response to a request from the Panel that it clarify its interpretation of the Brazil -
Dessicated Coconut case refered to in paragraph 4.151 above, the European Communities
responded as follows:

4162 The European Communities have referred to the Brazl - Dessicated Coconut case in reply to
the position taken by Korea on the issue of the “applicable law”. Korea has argued that “the rules
established in the Agreement on Safeguards are now the sole articulation of the rules that must be
followed in the application of a safeguard measure”, to the excluson of Article XIX of GATT,
because Article 1 of the Agreement on Safeguards does not provide that any different or additiona
rule under Article XIX of GATT must aso apply.

4.163 The European Communities disagree with Korea and consider that the Brazl - Dessicated
Coconut Panel Report, upheld by the Appellate Body, supports its view that such an express provision
is not required, but rather that GATT and the Agreement on Safeguards:

“represent an inseparable package of rights and disciplines that must be considered in
conjunction”.®®

4164 TheBrazl - Dessicated Coconut Pandl also stated:

®3 Panel Report, para 227, recalled in Appellate Body Report, p. 14 (emphasis added). The Panel
concluded for the non-separability of Article VI of GATT and the SCM Agreement in para 257 of its Report.
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“Article VI of GATT and the SCM Agreement represent a new and different package of
rights and obligations, as among WTO Members, regarding the use of countervailing
duties. ... The SCM Agreements do not merely impose additional substantive and
procedural obligations on a potential user of countervailing measures. Rather, the SCM
Agreements and Article VI together define, clarify and in some cases modify the whole
package of rights and obligations of a potential user of countervailing measures.” °

4165 The European Communities concur with the conclusion, drawn by the United States from this
passage, that the “new package’” made up by the Agreement on Safeguards and Article XIX of GATT
is different from Article XIX of GATT 1947.

4166 The European Communities however disagree with the additional conclusion drawn by the
United States as a third party in this dispute that after the entry into force of the Agreement on
Safeguards “those provisions of Article XIX that remain in force are incorporated into the Agreement
on Safeguards’ and that the requirement that “unforeseen developments’ must have caused an
increase in imports is no longer applicable. With this statement the United States seem to be
attempting to reduce the “package’ to the provisions of only one part, the Agreement on Safeguards.
This is the opposite of what the Appellate Body meant when it agreed that the GATT provision and
the specific agreement needed to be treated as an “inseparable package”.

4.167 The European Communities added that, on the status of GATT in the WTO system, the Brazl
- Dessicated Coconut Panel considered:

“It is evident that both Article VI of GATT and the SCM Agreement have force, effect
and purpose within the WTO Agreement. That GATT has not been superseded by other
Multilateral Agreements on Trade in Goods (“MTN Agreements’) is demonstrated by a
general interpretative note to Annex 1A of the WTO Agreement. (footnote omitted) The
fact that certain important provisions of Article VI of GATT are neither replicated nor
elaborated in the SCM Agreement further demonstrates this point.®*”

4.168 On the other hand, the European Communities recall that in that case the Panel did not have
to decide on the precise content of the “new package’, that is, on whether and to what extent the
GATT provision at issue (Article VI) had been modified as a result of the relevant Agreement in
Annex 1 A (the Agreement on Subsidies and Countervailing Measures). In fact, the Panel concluded
for the inapplicability of the whole relevant “package’ to the case before it.*®

(d) Additional arguments by Korea made at the first meeting of the Panel with the parties
4.169 In responseto aquestion by the Panef’’, K or eafurther clarified its arguments as follows:

4170 Artide XIX:1(a) of GATT 1947 provided that Contracting Parties could apply safeguard
measures in response to “unforeseen developments’ resulting in increased imports that threatened or
caused serious injury to domestic producers of like or directly competitive products. GATT includes

%4 Panel Report, para 246; Appellate Body Report, p. 16 (emphasisin original).

%5 «For example, the SCM Agreement does not replicate or elaborate on Article V1:5 of GATT, which
proscribes the imposition of both an anti-dumping and a countervailing duty to compensate for the same
situation of dumping and export subsidization, nor does it address the issue of countervailing action on behalf of
athird country as provided for in Article VI:6(b) and (c) of GATT. If the SCM Agreement were considered to
supersede Article VI of GATT altogether with respect to countervailing measures, these provisions would lose
all force and effect. Such aresult could not have been intended.” (Panel Report, para 227).

%5 Panel Report, paras 231, 257.

%" The Panel recalls that the question was: "Please comment and discuss the legal relationship between
the provisions of the Agreement on Safeguards and those of Article XIX of GATT, in particular with reference
to 'unforeseen developments’.”
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the text of GATT 1947, including Article XIX. The Agreement on Safeguards, however, does not
include the condition of “unforeseen devel opments.”

4171 WTO dispute settlement panels and the Appellate Body have established that the language of
GATT and the WTO Agreements should be interpreted in accordance with the rules of interpretation
set forth in the Vienna Convention on the Law of Treaties”®® (“Vienna Convention”). These rules
require an examination of the ordinary meaning of the words of atreaty, read in their context and in
the light of the object and purpose of the treaty involved. ®°

4172 Accordingly, in its interpretation of the Agreement on Safeguards and Article XIX, Korea
first addresses the respective texts. After having established the meaning of the texts in their context,
Korea discusses the object and purpose of the provisions at issue. In light of the disagreement
between the parties to this dispute, Korea aso analyses supplemental sources of interpretation in
accordance with the Vienna Convention in order to clarify the meaning of the texts and the object and
purpose of the provisions at issue.”

4173 Korea submits that the legal relationship between the Agreement on Safeguards and
Article XIX is based on the text of Articles 1 and 11.1(a) of the Agreement on Sifeguards. Article 1
states that:

“Ttlhis Agreement establishes rules for the application of safeguard measures which shall
be understood to mean those measures provided for in Article XIX of GATT.”
(Emphasis added).

4174 Artide 11.1(a) of the Agreement on Safeguards states that

“[al Member shall not take or seek any emergency action on imports of particular
products set forth in Article XIX of GATT unless such action conforms with the
provisions of that Article applied in accordance with this Agreement.” (Emphasis added).

4175 Thus, Articles 1 and 11.1(a) of the Agreement on Safeguards clearly and conclusively
establish that safeguard measures originaly provided for in Article XIX may only be applied in
accordance with the rules established under the Agreement on Safeguards.

4176 Pursuant to the express terms of Article 11.1(a), the Agreement on Safeguards and
Article X1X must be read together, and applied in accordance with the provisions of the Agreement on

% Done at Vienna, 23 May 1969, 1155 U.N.T.S. 33; 8 International Legal Materials 679.

%9 See, the Appellate Body Report in the United States - Import Prohibition of Certain Shrimp and
Shrimp Products (“ United States - Shrimp-Turtle”), WT/DS58/AB/R, footnote 82 and accompanying text, citing
United States - Standard for Conventional and Reformulated Gasoline, (“ United States - Gasoline”) adopted
20May 1996, WT/DS2/AB/R, p. 17.__Japan - Taxes on Alcoholic Beverages, (“ Japan - Alcoholic Beverages”)
adopted 1 November 1996, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, pp. 10-12; India - Patent
Protection for Pharmaceutical and Agricultural Chemical Products, adopted 16 January 1998,
WT/DSB0/AB/R, paragraphs. 45-46; Argentina - Measures Affecting Imports of Footwear, Textiles, Apparel
and Other Items, adopted 13 February 1998, WT/DS56/AB/R, paragraph. 47; and European Communities -
Customs Classification of Certain Computer Equipment, adopted 22 June1998, WT/DS62/AB/R,
WT/DS67/AB/R, WT/DS68/AB/R, paragraph. 85.

70 See, United States - Shrimp, Appellate Body Report, Section VI.A, stating that “[w]here the meaning
imparted by the text itself is equivocal or inconclusive, or where confirmation of the correctness of the reading
of the text itself is desired, light from the object and purpose of the treaty as a whole may usefully be sought.”
I.Sinclair, The Vienna Convention on the Law of Treaties, 2nd ed. (Manchester University Press, 1984),
pp. 130-131.
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Safeguards.”! The Appellate Body has established that, taken together, provisions of the GATT and
the WTO Agreements create a new “package of rights”’® Accordingly, Korea submits that the
provisions of Article XIX have been defined, clarified, and modified according to the new “package
of rights’ applicable under the Agreement on Safeguards.

4177 Korea submits that conflicts between the provisions of Article XIX and the Agreement on
Safeguards must be resolved according to the General Interpretative note to Annex 1A to the WTO
Agreements (the “ Interpretative Note”), which provides:

“In the event of conflict between a provision of the Genera Agreement on Tariffs and
Trade 1994 and a provison of another agreement in Annex 1A to the Agreement
Establishing the World Trade Organization..., the provision of the other agreement shall
prevail to the extent of the conflict.”

4178 The provisions of the Agreement on Safeguards, therefore, prevail to the extent of conflict
with Article XIX.

4179 Pursuant to Article 11.1(a), safeguard measures must be applied in accordance with the
Agreement on Safeguards. The “unforeseen developments’ condition cannot be applied in
accordance with the Agreement on Safeguards, because such condition is not specified in the
Agreement. Article XIX, on the other hand, does require “unforeseen developments.” This conflict”
must be resolved according to the Interpretative Note, which requires that the Agreement on
Safeguards must prevail to the extent of conflict with Article XIX.

4180 Because the “unforeseen developments’ condition of Article X1X does not conform with the
provisions of the Agreement on Safeguards, Members are not required to consider such condition
when taking or seeking the emergency actions on imports of particular products set forth in
Article XIX of GATT.

4181 In addition to the rule set forth in Article 11.1(a), Article 2 of the Agreement on Safeguards
provides that “[a] Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set forth below...” that the applicable criteria have been
established (emphasis added). The “provisions below” of the Agreement on Safeguards do not
include the “unforeseen developments’ condition. Moreover, Article 2 continues to reiterate every
provison of Article X1X:1(a) except those regarding “unforeseen developments’ and “obligations
incurred by a contracting party under [GATT], including tariff concessions.” Thus, the language of

1 Although it may consider that the application of Article 11.1(a) may be inconvenient for its purposes,
the EC cannot simply ignore its legal effect. As the Appellate Body has noted on two occasions “one of the
corollaries of the ‘general rule of interpretation’ in the Vienna Convention is that interpretation must give
meaning and effect to all terms of the treaty. An interpreter is not free to adopt a reading that would result in
reducing whole clauses or paragraphs of a treaty to redundancy or inutility.” Appellate Body Report, Japan -
Alcoholic Beverages, pp. 11-12, citing Appellate Body Report, United States - Gasoline, p.23.

72 See, Brazil - Measures Affecting Desiccated Coconut, WT/DS22/AB/R, adopted 21 February 1997,
p.16, where the Appellate Body stated that “[t|he SCM Agreements do not merely impose additional substantive
and procedural obligations on a potential user of countervailing measures. Rather, the SCM Agreements and
Article VI together define, clarify and in some cases modify the whole package of rights and obligations of a
potential user of countervailing measures.” (Emphasis added.)

3 In Korea's view the EC attempts to avoid “conflict” between the provisions of the agreements by
comparing Article X1X:1(a) to Article 2 of the Agreement on Safeguards, which can, on their face, be read
complementary to each other. The conflict that brings the Interpretative Note into application, however, is
between Article X1X:1(a) and Article 11:1(a) of the Agreement on Safeguards, which requires that safeguard
measures be applied according to the Agreement on Safeguards (that does not include the “unforeseen
developments” condition).
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Article 2 of the Agreement on Safeguards mandates the interpretation that the condition of
“unforeseen developments’ is not included in the new “package of rights’ in effect under WTO law.

4182 Korea considers that its interpretation of the WTO safeguards regime reflects the object and
purpose of the Agreement on Safeguards together with Article XIX. The preamble to the Agreement
on Safeguards includes the following as its object and purpose:

to improve and strengthen the internationa trading system based on GATT; and

to clarify and reinforce the disciplines of GATT, and specifically those of its
Article XI1X..., to re-establish multilateral control over safeguards and eliminate
measures that escape such control.

4.183 Korea considers that its interpretation of the Agreement on Safeguards and Article XIX is
aso consistent with the object and purpose of the WTO Agreements as a whole. The Appellate Body
has noted that “[t]he authors of the new WTO regime intended to put an end to the fragmentation that
had characterized the previous system.” This intent is evident in the preamble to the WTO Agreement,
which states, in pertinent part:

“Resolved, therefore, to develop an integrated, more viable and durable multilateral
trading system encompassing the General Agreement on Tariffs and Trade, the results of
past trade liberalization efforts, and al of the results of the Uruguay Round of
Multilateral Trade Negotiations.”

4184 Thus, the object and purpose of the provisions a issue, and of the WTO Agreements
generdly, is to introduce changes to the GATT regime that improve and strengthen the multilateral
trading system.

4185 The object and purpose of the provisions a issue is further illustrated by practice of the
parties under Article X1X and the Agreement on Safeguards.”®  Practice under Article XIX confirms
that the GATT Contracting Parties did not consider that the condition of “unforeseen developments’
was required. For example, as early as 1951, the United States did not apply the “unforeseen
developments’ condition in determining whether to impose safeguard measures.”

4186 Significantly, the lack of subsequent practice under Article XIX reflects the view held by
many Contracting Parties that Article XIX’s provisons were unredlistic and unusable. The
proliferation of “grey area’ measures since the inception of GATT 1947 is widely attributed to
Contracting Parties' perception that the political and economic reality attendant to safeguard measures
could not be accommodated under Article XI1X.

4187 Evenif itisconsidered that “unforeseen developments’ were required under GATT 1947, but
were simply not complied with, practice by the parties confirms that “unforeseen developments’ are
not required under the Agreement on Safeguards. Safeguards practice subsequent to the WTO
Agreements’ entry into force is generally limited to Members implementation of laws and regulations
consistent with the Agreement on Safeguards, especialy since the instant case is the first dispute to be
brought under the Agreement on Safeguards. According to the notifications of legidation submitted
to the Committee on Safeguards pursuant to Article 12.6 of the Agreement on Safeguards, the laws

4 Article 31, Paragraph 3 of the Vienna Convention provides that in interpreting a treaty, “[t]here shall
be taken into account, together with the context:... (b) any subsequent practice in the application of the treaty
which establishes the agreement of the parties regarding its interpretation[.]”

> In 1951, the US Congress passed the Trade Agreements Extension Act, which eliminated the
“unforeseen conditions’ requirement from US safeguards law.
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and regulations of the parties and third party to this dispute do not include the condition of

“unforeseen developments’®”

4,188 Under the presumption that these WTO Members have implemented the measures required
under the Agreement on Safeguards in good faith, Korea submits that the absence of the “unforeseen
developments’ condition indicates that such condition in their domestic legidation is not considered
to exist under the Agreement on Safeguards.

4189 The object and purpose of the Agreement on Safeguards, as illustrated by the parties
practice, is to improve and strengthen the multilateral trading system by introducing effective means
for applying safeguard measures. This object and purpose would be completely undermined by the
inclusion of the “unforeseen developments’ condition.

4190 Korea considers that the relevant texts clearly do not require the condition of “unforeseen
developments.” To the extent that the texts are deemed ambiguous or unreasonable, however, Korea
notes that preparatory work to the Agreement on Safeguards reinforces the negotiators' intent that the
condition of “unforeseen developments’ does not apply under the Agreement on Safeguards.”’

4191 The preparatory work to the Agreement on Safeguards provides additional guidance on the
meaning of the texts and the object and purpose of the relevant agreements. In addition, Korea
considers that the EC imposition of the “unforeseen developments’ condition on Korea, but not on
itself, would lead to a manifestly absurd and unreasonable result.”® which is not tolerated under the
Vienna Convention rules, and should be rejected by the Panel.

4192 In reviewing the preparatory work to the Agreement on Safeguards, Korea first looks to the
language of the disputed provision. Asindicated above, the Agreement on Safeguards reiteratesevery
provison of Article X1X:1(a) except those regarding “unforeseen developments’ and “obligations
incurred by a contracting party under [GATT], including tariff concessons.” The Agreement on
Safeguards negotiating drafts aso reflect that the negotiators considered, and rejected, the
“unforeseen developments’ requirement.

8 The European Communities - G/SG/N/L/EEC/1; the Republic of Korea - G/SG/N/U/KOR/1; the
United States of America - G/SG/N/1/USA/1. Since the entry into force of the Agreement on Safeguards, the
United States has conducted the following safeguards investigations, in which “unforeseen developments” were
not considered: Broom Corn Brooms, Inv. Nos. TA-201-65 and NAFTA 302-1, USITC Pub. 2984 (Aug. 1996);
Fresh Tomatoes and Bell Peppers, Inv. No. TA-201-66, USITC Pub. 2985 (Aug. 1996); and Wheat Gluten, Inv.
No. TA-201-67, USITC Pub. 3088 (March 1998).

" For an example of the Appellate Body’ s recourse to treaty preparatory materials, see United States -
Shrimp-Turtle Appellate Body Report, footnote 152, and accompanying text.

8 Similarly, the Oral Statement of the United States notes that requiring the “unforeseen
developments” condition would lead to yet another unreasonable result. In particular, the United States opines
that

“[ilt issimply not credible to suggest that a trade Minister would negotiate a particular concession
if it could be foreseen that such a concession would result in increased imports that, in turn, would
seriously injure an industry in the country granting the concession. A Minister who engaged in
such conduct would, quite properly, berelieved of hisor her post.”

In this regard, Korea takes note of the United States' comment that the modification of Article X1X to
delete the condition of “unforeseen developments’ was “necessary in order to reflect actual practice.” Oral
Statement of the United States, p. 6, n8. (See, aso discussion of safeguards practice under GATT at note [7],
supra.)

" See, MTN.GNG/NGO/W/25, 27 June 1989; MTN.GNG/NG9Y/W/25/Rev.1, 15 January 1990;
MTN.GNG/NG9/W/25/Rev.2, 13  July 1990; MTN.GNG/NG9/W/25/Rev.3, 31  October 1990;
MTN.GNG/NG9/19, paragraph A.3.
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4193 Severad authors provide insight on the relationship of the Agreement on Safeguards and
Article XIX under the new WTO safeguards regime. Professor Thiébaut Flory has opined that
Article XIX “functioned for many years in a defective manner - moreover the Community has only
triggered the safeguard clause under Article XIX twenty times since the beginning of the 1980's. This
very low number of inquiries displays the defective nature of the functioning of the safeguard clause
under Article X1X of the General Agreement of 1947...”% In the context of safeguard negotiations
during the Uruguay Round, Pierre Didier has observed with respect to the “unexpected, sudden, and
large” conditions contemplated by the negotiating group on safeguards, that “both the US and EU
rejected this terminology as being too difficult to apply.”®*

4194 Regarding the outcome of the Uruguay Round negotiations, Marco Bronckers notes that
“exporting interests have aso lost on a couple of points in the agreement, for example: - the
triggering condition of injury no longer needs to be attributable to ‘unforeseen developments or to
‘GATT obligations....”®* In addition, Janet A. Nuzum, former Commissioner of the US International
Trade Commission, has noted the change from Article XI1X’s requirements that the Agreement on
Safeguards does not require “unforeseeable developments and of the effect of obligations incurred by
a contracting party under [GATT] including tariff concessions....”® Finally, Edmond McGovern has
expressed the view that “[t]he requirements in Article XIX:1 that the injury should occur “as a result
of unforeseen developments and of the effect of obligations incurred... under this Agreement” were
not repeated in the 1994 Agreement because they were no longer of practical significance.”® Thus,
learned commentary on the matter in dispute also leads to the conclusion that the “unforeseen
developments’ condition required under the “defective” Article XIX does not apply under the
Agreement on Safeguards.

4195 Korea submits that the new “package of rights’ in effect under the Agreement on Safeguards
and Article XIX of GATT does not include the condition of “unforeseen developments.”

(e) Rebuttal arguments made by the European Communities
4196 The European Communities made the following arguments in rebuttal:

4197 Initsreply to the Pand's question on Article XIX, Korea correctly refers to the interpretative
criteria set out in Article 31 of the Vienna Convention.®* Their application, to the extent that it is
correct, does not however improve Kored' s case.

8 The Agreement on Safeguards in The Uruguay Round Results, A European Lawyers Perspective
(European Interuniversity Press 1996), pp. 265-66. In support of his opinion, Prof. Flory cites to an extensive
list of GATT/WTO publicists, including: T. Flory, Le GATT, driot international et commerce mondial (LGDJ,
1968); J. Jackson, World Trade and the Law of GATT (The Bobbs-Merrill Company, 1969); J. Jackson, The
World Trading System (MIT, 1989); M.C.E.J. Bronckers, Selective Safeguard Measures in Multilateral Trade
Relations (Kluwer Law and Taxation, 1985); Edmond McGovern, International Trade Regulation (Globefield
Press, 1985), pp. 291-310.

81 pierre Didier, Les principaux accords de I’OMC et leur transposition dans la Communauté
Européanne (Bruyland, 1997) pp.271-272.

82 Marco C.E.J. Bronckers, Voluntary Export Restraints and the GATT Agreement on Safeguards, in
The Uruguay Round Results, A European Lawyers' Perspective (European Interuniversity Press 1996).

83 The Agreement on Safeguards, U.S. Law Leads Revitalization of the Escape Clause, in World Trade
Organization, the Multilateral Framework for the 21st Century and U.S. Implementing Legislation (American
Bar Association, 1996) p. 413.

84 |nternational Trade Regulation (Globefield Press, 1998 update) p. 10.21-2.

8 Article 33 of the Vienna Convention on the Law of Treaties (1155 U.N.T.S332) reads: “1. A treaty
shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose.”
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4198 When examining the text of the provisions to be interpreted, Korea, which seems to focus
exclusively on that of the Agreement on Safeguards, reiterates the same basic position: because the
“unforeseen developments’ requirement was not repeated in the Agreement on Safeguards, it cannot
be applied “in accordance with” that Agreement and therefore has been modified (hence repealed) by
the “new package’ of rules resulting from the Uruguay Round negotiations.

4199 The European Communities submit that lack of repetition does not amount to modification or
abrogation, certainly not in the current WTO system. The Appellate Body has reconstructed the
relationship between GATT and the other Annex 1A Agreements and has set the threshold below
which a Member cannot arbitrarily diminish its obligations under the WTO, notably under GATT.

4200 The European Communities consider that lack of repetition rather means that the Agreement
on Safeguards has not elaborated on this particular requirement, which did not need special
“clarification and reinforcement” in accordance with the agreement’'s avowed objectives. The
Agreement on Safeguards does not, by its terms, represent the exclusive source of the WTO
safeguards regime and the “unforeseen developments’ requirement remains in force elsewhere in the
WTO system.

4201 With respect to the provisions of the Agreement on Safeguards upon which Korea specifically
relies the European Communities asserted that the full text of Article 2.1, which is referred to by
Kores, can clarify its real meaning:

“1. A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out below, that such product is being imported
into its territory in such increased quantities, absolute or relative to domestic production,
and under such conditions as to cause or threaten to cause serious injury to the domestic
industry that produces the like or directly competitive products.” (emphasis added)

If some of the requirements of Article XIX of GATT are not even referred to it is hardly surprising
that they are not elaborated upon in the provisions of the Agreement on Safeguards “set out below”.
Article 2.1 therefore adds nothing to Korea's case and by quoting it Korea fals in a rather circular
argument.

4.202 With respect to the object and purpose of the provisions in question, Korea, again focusing on
the Agreement on Safeguards, equally fails to support its case.

4203 Korearightly recals that the objectives of that Agreement are to "improve and strengthen the
safeguard regime”, and effectively summarizes them as "to introduce changes to the GATT regime
that improve and strengthen the multilateral trading system”. The European Communities argue that,
Korea has not yet demonstrated, how elimination of a requirement for the imposition of safeguard
measures would weaken, rather than strengthen, the multilateral safeguards regime and would
“completely undermine” the abovementioned objectives.®

4204 Asto the “practice’ of some WTO Members the European Communities first observes that in
order to reconstruct the “object and purpose’ of a treaty in terms of the Vienna Convention that
practice isirrdlevant. The “practice in the application of the treaty” is relevant under Article 31.3(b)
of the Vienna Convention as an autonomous interpretative tool, not to identify object and purpose.

4,205 Furthermore the practice which is relevant under the Vienna Convention is the one “which
establishes the agreement of the parties’ on the interpretation or the application of a given treaty

8 Eliminating the “unforeseen developments’ requirement would rather frustrate the other Agreement
on Safeguards’ objective to “re-establish multilateral control over safeguards and eliminate measures that escape
such control.” (see the Agreement on Safeguards, Preamble, para 2).
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provision. Korea has instead only quoted implementing legidation of a fev WTO Members®’
Moreover, that unilateral practice does not establish the agreement of al WTO Members on the
alleged reped or “disappearance” of the “unforeseen developments’ requirement. Domestic
implementing legislations of other Members expressly refer to that requirement.®®

4,206 Last, the European Communities recaled that they are not chalenging Kored s legidation per
se, but rather the application of a safeguard measure in a specific case, and inasmuch as it understands
that Kored's legidation does not require Korean authorities to violate Article XIX requirements the
European Communities took no position on their conformity with that Article.

0] The relationship between GATT and the other Annex 1A Agreementsin the WTO system

4207 The European Communities argue that the relationship between GATT and the other
Annex 1A Agreements provisions has, on the one hand, been regulated in the WTO system itself, and,
on the other hand, al the forms of this relationship have aready been addressed in dispute settlement.
Both WTO provisions and Panel and Appellate Body Reports make clear that asarule GATT and the
other Annex 1A Agreements apply cumulatively. It has also been made clear that to this effect it is
not necessary that an Agreement in Annex 1A either repeat or specifically provide that a given
provision of GATT is applicable athough not repeated in itstext. Thus, the rule is rather the opposite
of that put forward by Korea in its First Written Submission.

4208 The European Communities consider that already the Brazl - Dessicated Coconut Panel
Report, upheld by the Appellate Body, supports their view that an express provision is not required,
but rather that GATT and the Agreement on Safeguards

“represent an inseparable package of rights and disciplines that must be considered in
» 89

conjunction”.

On the status of GATT in the WTO system, the same Pandl considered:

“It is evident that both Article VI of GATT and the SCM Agreement have force, effect
and purpose within the WTO Agreement. That GATT has not been superseded by other
Multilateral Agreements on Trade in Goods (“MTN Agreements’) is demonstrated by a
generd interpretative note to Annex 1A of the WTO Agreement. (footnote omitted) The
fact that certain important provisions of Article VI of GATT are neither replicated nor
elaborated in the SCM Agreement further demonstrates this point.>

87 The EC would note in respect of its domestic legislation, quoted by Korea as an example of
derogation from Article XIX of GATT, that Article XIX is repeatedly recalled in the preamble of Council
Regulation (EC) No 3285/94 of 22 December 1994, inter aliain the following terms: “Whereas the Agreement
on Safeguards meets the need to clarify and reinforce the disciplines of GATT, and specifically those of
Article XIX” (para 4 of the statement of reasons).

8 See, eg., Japan (WTO Doc. G/SG/N/UJPN/2, 17 July 1995); Costa Rica (WTO Doc.
G/SG/N/L/CRI/1, 30 March 1995); Norway (WTO Doc. G/SG/N/I/NOR/3, 2 February 1996); and also a more
recent Member, Panama (WTO Doc. G/SG/N/L/PAN/1, 9 April 1998). That not all WTO Members accept that
the “unforeseen developments” clause is no longer in force is clear when some of those Members ask other
Members about the reasons for not including the requirement in their legislations and the implications thereof
(See, eg., WTO Doc. G/SG/QL/IND/8, Follow-up Questions Posed by JAPAN regarding the Notification of
INDIA, 25 September 1998).

8 Panel Report, para 227, recalled in Appellate Body Report, p. 14 (emphasis added). The Panel
concluded for the non-separability of Article VI of GATT and the SCM Agreement in para 257 of its Report.
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% For example, the SCM Agreement does not replicate or elaborate on Article VI:5 of
GATT, which proscribes the imposition of both an anti-dumping and a countervailing
duty to compensate for the same situation of dumping and export subsidization, nor does
it address the issue of countervailing action on behaf of a third country as provided for
in Article VI:6(b) and (c) of GATT. If the SCM Agreement were considered to
supersede Article VI of GATT atogether with respect to countervailing measures, these
provisions would lose all force and effect. Such aresult could not have been intended.”*°

The European Communities submit that with the interpretation of the Agreement on Safeguards which
they proposes Korea is unduly restricting the scope of its obligations under the whole of the WTO
1 pmkweﬂ .

4209 Asthe Appellate Body observed still in the Brazl - Dessicated Coconut case:

“The Genera Interpretative Note to Annex 1A was added to reflect that the other goods
agreement in Annex 1A, in many ways, represent a substantia elaboration of the
provisons of the GATT, and to the extent that the provisons of the other goods
agreements conflict with the provisions of the GATT 1944, the provisions of the other
goods agreements preval. This does not mean, however, that the other goods
agreementsin Annex 1A, such as the SCM Agreement, supersede the GATT” **

4210 Thus, the Appellate Body recognized that in the relationship between GATT and the other
goods agreements in Annex 1A, the prevalence of the latter is only to the extent of the conflict and
that otherwise this entails no "supersession’. This is otherwise consistent with the principle of
effective interpretation of treaties, which was aso recognized by the Appellate Body, according to
which every provision should be given its meaning and effect.

4211 InBrazl - Dessicated Coconut the Pandl had aready stated that failure to repeat a provision
is not dispositive and does not alow a departure from cumulative application of GATT and other
Annex 1A Agreements®® The Appellate Body in EC - Bananas made this point further clear when it
had to decide whether both Article X:3(a) of GATT and Article 1.3 of the Agreement on Import
Licensing Procedures applied to the European Communities import licensing procedures’
Notwithstanding the fact that the Appellate Body found that “there are distinctions between [the] two
articles’ (that is, that the two provisions read differently), and at the same time that they have
“identical coverage’® (that is, regulate the same aspect of the same case in point), the Appellate Body
did not consider that they conflicted and thus that the Interpretative Note to Annex 1A applied. Asa
consequence, it found that both Article X of GATT and Article 1.3 of the Agreement on Import
Licensing Procedures were applicable.®

4212 The European Communities submit that the hypothesis considered in the Appellate Body
Report in EC - Bananas is different from the one at issue in the present dispute. In fact the
Agreement on Safeguards and Article XIX of GATT do not overlap, in the sense that the “unforeseen
developments’ requirement is additional and therefore complementary to the matter regulated in the
Agreement on Safeguards. In any event, even if these provisions overlapped, the EC - Bananas case
law makes clear that the GATT provision is not eliminated by the system, but rather remains in force
and is applicable cumulatively with the Agreement on Safeguards.

0 panel Report, para 227.
91 See, Brazil — Measures Affecting Desiccated Coconut, WT/DS22/AB/R, 21 February 1997, p. 14
(italicsin original, emphasis added).
921d., para 227.
93 See, Appellate Body Report on EC - Bananas, 9 September 1997, WT/DS27/AB/R, paras 199 ff.
24
Id., para 203.
%1d.
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4213 The Appdlate Body in EC - Bananas aso addressed the relationship between Article XIII of
GATT and the Agreement on Agriculture® notably to decide “whether the provisions of the
Agreement on Agriculture alow market access concessions on agricultural products to deviate from
Article XI11 of GATT”.*” The European Communities had argued in this respect that concessions
made pursuant to the Agreement on Agriculture prevailed over Article XIII of GATT, based on
Articles 4.1 and 21.1 of the former agreement® The Appellate Body however upheld the Panel’s
conclusion that the Agreement on Agriculture

“does not permit the European Communities to act inconsistently with the requirements
of Article XIII of GATT.” *®

4214 The European Communities submit that, likewise, the Agreement on Safeguards does not
authorize Korea to act inconsistently with the requirements of Article XI1X of GATT. Indeed the
contrary is the case since Article 11.1(a) requires Members to apply measures “in accordance with
this Agreement.”

4215 The reasoning of the Appellate Body sheds light as to what is required for finding a
derogation from GATT in another Annex 1A Agreement. When reviewing Article 4.1 of the
Agreement on Agriculture, the Appellate Body observed:

“we do not see anything in Article 4.1 to suggest that market access concessions and
commitments made as a result of the Uruguay Round negotiations on agriculture can be
inconsistent with the provisions of Article XIII of the GATT. (...) If the negotiators had
intended to permit Members to act inconsistently with Article Xl1II of the GATT, they
would have said so explicitly. The Agreement on Agriculture contains severa specific
provisions dealing with the relationship between articles of the Agreement on Agriculture
and the GATT. For example, Article 5 of the Agreement on Agriculture allows Members
to impose special safeguards measures that would otherwise be inconsistent with
Article X1X of the GATT and with the Agreement on Safeguards In addition, Article 13
of the Agreement on Agriculture provides that, during the implementation period for that
agreement, Members may not bring dispute settlement actions under either Article XVI
of the GATT or Part 1l of the Agreement on Subsidies and Countervailing Measures.
With these examples in mind, we believe it is significant that Article 13 of the Agreement
on Agriculture does not, by its terms, prevent dispute settlement actions relating to the
consistency of market access concessions for agricultural products with Article XIlIl of
the GATT. Aswe have noted, the negotiators of the Agreement on Agriculture did not
hesitate to specify such limitations elsawhere in that agreement; had they intended to do
so with respect to Article XIIl of the GATT, they could, and presumably would, have
done so. We note further that the Agreement on Agriculture makes no reference to ...
any ‘common understanding among the negotiators of the Agreement on Agriculture
that the market access commitments for agricultura products would not be subject to
Article X111 of the GATT.” *®

4216 By this reasoning the Appellate Body set the standard which is required to find a derogation
from GATT: unless express derogating terms are found in an Annex 1A Agreement, no action
inconsistent with GATT is allowed, even if “pursuant to” an Annex 1A Agreement. This is exactly
the opposite of what Korea proposes when arguing that failure to repeat the “unforeseen
developments’ requirement in the Agreement on Safeguards authorizes to disregard such requirement.

%|d., paras 153 ff.

971d., para 155.

%d., para 153.

%1d., para158.

19014, para 157 (italicsin original, underlined added).
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4217 The Appellate Body went further and aso provided genuine examples of derogation from
GATT found in the Agreement on Agriculture, all of which are drafted in explicit terms, very
different from those of the Agreement on Safeguards. The European Communities note that the
Appellate Body considered that measures authorized under one of these derogations, the special
safeguard clause, would otherwise have been inconsistent with both Article XIX and the Agreement
on Safeguards.

4218 In the light of the foregoing, the European Communities consider that the language of the
Agreement on Safeguards is not explicitly derogating from GATT, and therefore the standard set out
by the Appellate Body is not met in the present case. Accordingly, Korea is not alowed to “act
inconsistently with the requirements of” Article X1X of GATT, even if its measure had been adopted
“pursuant to”, or “in accordance with”, the Agreement on Safeguards.

4219 The Appellate Body further considered™™ Artide 21.1 of the Agreement on Agriculture,
which expresdy regulates the relationship with GATT in the following terms:

“The provisions of GATT and of other Multilateral Trade Agreements in Annex 1A to
the WTO agreement shall apply subject to the provisions of this Agreement.” (emphasis

adlded)

In spite of the explicit and strong language of that provision, the Appellate Body could still reach the
conclusion that the Agreement on Agriculture does not permit a WTO Member to act inconsistently
with the requirements Article X111 of GATT.

4220 The European Communities submit that a different conclusion cannot be warranted in the
present case. The provisions of the Agreement on Safeguards referred to by Korea do not even
include language as strong as the one emphasized above'®?, and aim more at restricting Members
conduct (Article 2.1, Article 11.1) or at setting out the general scope of the Agreement (Article 1) than
at regulating the relationship with GATT.

4221 In the light of the foregoing the European Communities reiterate that the Agreement on
Safeguards does not include an express derogation from GATT. Therefore, it does not authorize
WTO Members, including Korea, to act inconsistently with the requirements of Article XIX, ad
notably with the “unforeseen developments’ requirement.

4222 The fourth form of relationship between the provisions of GATT and those of other
Annex 1A Agreementsis one of conflict, not solved a priori by the system itself by a derogation rule.
The General Interpretative Note to Annex 1A governs al cases not expresdy regulated in the
following terms:

“In the event of a conflict between a provision of the Genera Agreement on Tariffs and
Trade 1994 and a provision of another agreement in Annex 1A ... , the provision of the
other Agreement shall prevail to the extent of theconflict” (emphasis added).

4.223 The Appellate Body had most recently an opportunity to clarify the meaning of this criterion
of relationship — conflict — in Guatemala — Anti-Dumping Investigation Regarding Portland Cement
from Mexico. The Appellate Body made clear, in respect of dispute settlement provisions, that

10114, para155.

192 |n the EC - Bananas case the United States argued that the language of the Agreement on
Agriculture could not authorize a Member to act inconsistently the requirements of GATT, and is now arguing
that mere failure to repeat the “unforeseen development” clause in the Agreement on Safeguards or the
reguirement to adopt measures “in accordance with” such agreement is sufficient to entail “subsumption” of
Article XIX of GATT. The EC considered it difficult to see how these positions can be reconciled.
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“[a] specid or additiona provision [laid down in a*“covered agreement”] should only be
found to prevail over a provision of the DSU in a situation where adherence to the one
provision will lead to a violation of the other provision, that is, in the case of a conflict
between them”.  “[i]t is only where the provisons of the DSU and the specia or
additional rules and procedures of the covered agreement cannot be read as
complementing each other that the special or additional provisions are to prevail.” **

4.224 In the EC view, it is precisdly in terms of “prevalence” and “conflict” that the General
Inter pretative Note to Annex 1A to the WTO Agreement is drafted.

4225 The European Communities maintain that Korea has not shown how Article X1X:1(a), to the
extent that it requires that the increase in imports and the conditions thereof must result from
“unforeseen developments’, could be said to be in conflict with the provisions of the Agreement on
Safeguards.  Clearly, the drafters of Article XIX thought that it was possible to meet al these
requirements, since they cumulated them in the same provision.

4.226 In a case where a conflict cannot be shown, the Appellate Body confirmed that special and
additional provisions apply together with the basic GATT provisions and complement each other!%*
Accordingly, it reversed the Panel’s finding that Article 17 of the Anti-Dumping Agreement "provides
for a coherent set of rules for dispute settlement specific to dumping cases ... that replaces the more
general approach of the DSU."*

4227 In summary, in the EC view, the relationship between GATT and other Annex 1A
Agreements is exhaustively regulated in WTO rules, as interpreted in Panel and Appellate Body
decisons. That relationship can be expressed in terms of cumulation (the normal sSituation);
differences (specidlity); express derogation (conflict solved a priori by the Drafters of the WTO
Agreement); conflict. Only in the latter two hypotheses listed do the provisions of other Annex 1A
Agreements prevail over those of GATT. The use of the term “subsumption” merely confuses the
issue. If thisterm means derogation or conflict, then the Agreement on Safeguards prevails. If not, it
does not. In the case of the Agreement on Safeguards and Article XIX of GATT no case of
derogation or conflict has been identified and therefore Article XIX and the Agreement on Safeguards
apply cumulatively. Korea has not demonstrated that a conflict exists, and therefore that it was
justified in not examining whether the increase in imports of SMPP was the result of “unforeseen
developments’. Accordingly, the Panel should find that it violated Article XIX:1(a) of GATT as it
did not proceed to that examination before imposing the safeguard measure on SMPP at issue in this
dispute.

)] Rebuttal arguments made by Korea
4,228 K oreamakes the following rebuttal arguments:

4229 Korea considers that the applicable law in this dispute is the Agreement on Safeguards.
Korea considers that the provisions in Article XI1X of GATT regarding “unforeseen developments”
and “of the effect of the obligations incurred” are no longer part of the package of rights and

103 see, Appellate Body Report on Guatemala — Anti-Dumping Investigation Regarding Portland
Cement from Mexico, WT/DS60/AB/R, 2 November 1998, para 65 (italicsin original, underlined added).

104 The Appellate Body addressed another specific derogation clause embodied in the WTO system —
namely Article 2.1 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (“the
DSU”), regulating conflicts between the DSU and specific dispute settlement rules procedures in the “covered
agreements’. Asiit found that the criterion laid down therein (the existence of a “difference” between general
and special rules) was not met, it confirmed that general and special rules and procedures had to “apply
together” (para 65 of the Report).

105 see, the Appellate Body Report, para 68 (underlined added).
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obligations applicable to the imposition of safeguard measures. For the reasons set out in
Paragraphs 4.170-4.195.

4230 Koreaexpressed puzzlement with the EC statement that:

“Unlike increased imports, other conditions, injury and causation, the existence of
unforeseen circumstances is something within the knowledge of governments and does
not require investigation involving economic operators. It is of interest to note that the
requirement that the increased imports result from trade liberdization is aso not
mentioned in the Agreement on Safeguards(liberalization is also of course a matter
within the knowledge of governments). Both these factors either exist or do not and do
not need an investigation to be established.”

4231 Korea noted that, under the EC logic, “unforeseen developments’ or “of the effect of the
obligations incurred” either exist or do not exist, are strictly within the “knowledge’ of each Member,
and do not need an investigation to be established. Under this articulation, presumably, the only basis
for the Pandl to find that Korea violated Article X1X of GATT isif the factors “do not exist.” Asan
alternative argument, Korea respectfully submits that such factors exist:

@ the increased imports resulted from *“unforeseen developments’ because Korea did
not foresee that the European Communities would take the unprecedented step of
emptying its inventories of SMPP on the Korean market in order to take advantage of
the lower Korean tariff on SMPP versus milk powder negotiated pursuant to the
Uruguay Round; and

(b) the increased imports resulted from “the effect of the obligations incurred” because
they resulted from the tariff concessions negotiated under the Uruguay Round and
GATT baance-of-payments ("BOP") process.

(9 Additional arguments by the European Communities made at the second meeting of the
Panel with the parties

4232 At the second meeting of the panel with the parties, the European Communities observed
that:

4233 Korea both dismissed the “unforeseen development” requirement as repedled by the
Agreement on Safeguards, and tried to justify its measure under that clause. As the European
Communities have constantly said, and Korea has not challenged, it is hard to see how a deep
imbalance in the tariff bindings of two competing products like SMPP and milk powder would not
lead to ardative change in imports. The European Communities would also recal in this connection
that in cases where a WTO Member miscalculated its concessions and is facing difficulties as a result
of its tariff commitments it is entitled to negotiate and modify its schedule under Article XXVIII of
GATT. It may not however use safeguard measures to achieve this result where the conditions for
their application are not met.

4234 As to the negotiating history of the Agreement on Safeguards, the European Communities
observed the following.

4235 Koreds view is that the requirement of unforeseen developments in Article XIX was in
conflict with the Safeguards Agreement and therefore not applicable was supported by Mr Didier in a
book published in 1997 where he reported that an early draft contained a provision “that there has
been an unexpected, sudden and large increase in the quantity of such product being imported” but
that this was later dropped.
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4236 Mr Didier considered that this provison related to the requirement of unforeseen
developments in Article XIX. Korea argues from this that there was an intention to delete the
requirement of unforeseen developments. It is interesting to note that later in the same contribution
Mr Didier develops his thesis further. He considers that there is a need for a requirement of
unforeseen developments since it cannot be any increase of imports which can be argued to cause
injury which should be allowed to justify safeguard measures, but only increases which result from
abnormal or unexpected situations.'%®

4.237 Infact, a closer ook at the deleted draft text demonstrates that it had nothing to do with the
requirement of unforeseen developments. Mr Didier was mistaken and could have saved himself the
trouble of trying to invent a replacement for “unforeseen developments’. The draft in fact referred to
an unexpected increase of imports not of unforeseen developments leading to an increase in imports.

4238 One way of understanding the requirement of unforeseen developments is to consider the
continuum of causality starting with trade liberalisation, running into unforeseen developments which
result in increased imports which occur under conditions which are such that serious injury results.
This starts with loss of sales, continues with loss of sales and production, falling capacity utilisation,
losses and finally unemployment.

4239 In fact one might say that unforeseen developments is a defining feature of safeguard
measures since it defines the circumstances in which they may become justified. As Korea said,
Article 1 of the Safeguard Agreement expresdy refers Article XIX as defining what a safeguard
measure is.

4240 In other words, Article XIX tells you what a safeguard measure is and the Safeguard
Agreement tells you how to apply it. The consequence of this was however not mentioned by Korea.
It is that the Safeguard Agreement is not exhaustive.

(h) Additional arguments by Korea made at the second meeting of the Panel with the
parties

4241 At the second meeting of the panel with the parties, K or ea further advanced its arguments
under Article X1X:1(a) asfollows:

4242 Korea has pointed out that this requirement was omitted from the Agreement on Safeguards,
and maintains that it no longer applies. The European Communities refer to Article X1X GATT, and
claims that the obligation to show “unforeseen developments’ still exists.

4243 First, if one looks at the Agreement on Safeguards, it is clear that it was meant to strike a new
baance and move beyond Article XI1X GATT, which had proved to be difficult to apply in practice.
Initsfirg Article, the Agreement states that it:

“egtablishes rules for the application of safeguard measures which shall be understood to
mean those measures provided for in Article XIX of GATT."*”’

In other words, Article X1X GATT tells one what a safeguard measure is, and this new Agreement
tells one how ('the rules for the application’) to take those measures.

108 pigrre Didier, Les principaux accords de I'OMC et leur transposition dans la Communauté
Européanne (Bruyland, 1997) p. 272, where reference is made to the need to “limiter la prise de mesures aux
cas sinon anormaux, du moinsimprevus’.

107 see, Article 1 of the Agreement on Safeguards.
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4.244  Second, in furtherance of the above purpose, Article 2 of the Agreement then goes on to lay
out the 'conditions for taking safeguard measures. Interestingly, it repeats amost verbatim what was
sadin Article X1X:1(a) GATT, except that:

(a@ it removes some language, specifically the *“unforeseen developments’ language and
the requirement to show that the difficulties were the “result of . . . the effect of the
obligations incurred by the contracting party under this Agreement, including tariff
concessions’; and

(b) adds some other language: that the increase in quantities of imports can be either
“absolute or relative to domestic production”; and

(©) makes explicit that the measures must be non-discriminatory, i.e., the safeguard
should apply to imports from all sources.

4,245 Where atext is adopted amost word-for-word, but makes certain omissions and additions to
it, it stands to reason that those omissions and additions were ddliberate. The preparatory work to the
Agreement on Safeguards further supports this conclusion. According to the respected academic
Pierre Didier, "a 1990 draft of an agreement included [ 'unforeseen developments] and amplified it by
imposing the obligation to establish an 'unforeseen, sudden and significant increase. Both the
United States and the EU rejected this terminology as being too difficult or restrictive to apply."*®®
The entire reference to “unforeseen developments’ was then dropped. However, now the European
Communities want to characterize omission of the “unforeseen developments’ criteria as a mere
“failure to repeat” that language. Why would this deletion have happened, and why would the
European Communities argue that it was too difficult and restrictive to apply if the obligation to
consider “unforeseen developments’ remained via Article XIX?

4,246 Third, contrary to the EC assertions, Korea considers that the removal of the obligation
regarding “unforeseen developments’ was intended to strengthen the multilateral safeguard regime.
The European Communities contend that Korea has not demonstrated why this would be the case. As
stated above, both the United States and the EU considered that the “unforeseen developments’
requirement was too difficult and restrictive to apply, and Korea serioudy doubts whether it il
served in state practice.  The inability of Members to determine the scope of their rights under
Article XIX led to the proliferation of “grey area’ measures. By improving the safeguard regime and
eliminating unworkable obligations, the drafters intended to strengthen the safeguard regime by
ensuring that Members resorted to emergency action under the Agreement on Safeguards, rather than
use trade-disruptive and non-transparent “grey area’” measures.

4.247 Fourth, the European Communities assert that if the drafters had wanted to deviate from
Article XIX, they had to do so expresdly, and cites the EC - Bananas® Appellate Body report as
support for this contention. Korea notes that EC - Bananas case dedlt with a different agreement, the
Agreement on Agriculture, in which the drafters made express derogations. An example is Article 5
of the Agreement on Agriculture, athough, Korea noted that Article 5 only makes an express
derogation from Article 11:1(b) GATT, not from Article XIX and the Agreement on Safeguards.

4.248 However, nowhere in the Agreement on Safeguards is there an express derogation.  While the
Agreement is full of fundamental changes (see, for example, the requirement to wait three years
before retaliating against certain safeguard measures™® (which is contrary to Article X1X:3(@)), or the
requirement not to reduce the quantity of imports below that of a representative past period (which is

198 | es pricipaux accords de L’OMC et leur transoposition dans la Communaute Europeene
(Bruyland, 1997) pp.271-272

109 Appellate Body Report on EC - Bananas, WT/DS27/AB/R, 9 September 1997, at para. 155.

10 Article 8(3) of the Agreement on Safeguards.
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contrary to Article XI1X:1(a))'**, the Agreement did not need to expressly signal every derogation.
Any doubt as to the precedence of those provisions over the provisions of Article XIX GATT is
resolved by the General Interpretative Note to Annex 1A of the WTO. Indeed, if express derogations
were required, one would wonder why this Interpretative Note was included.

4.249 Furthermore, the European Communities fail to mention that the Appellate Body in EC -
Bananas only addresses the situation where the relevant WTO Agreement does not specifically deal
with the subject matter of the relevant Article under GATT. In its Second Submission, the European
Communities quoted a lengthy paragraph from the Appellate Body's report in EC - Bananas. The
European Communities, however, tellingly omitted the second sentence of the paragraph that states
that '[t]here is nothing in Articles 4.1 or 4.2, or in any other Article of the Agreement on Agriculture,
that deals specifically with the allocation of tariff quotas on agricultural products.’ In other words,
no Article of the Agreement on Agriculture addressed the subject matter of Article XIIl of GATT.
The Appdlate Body went on to conclude 'Therefore, the provisions of the GATT, including
Article XIII, apply to market access commitments concerning agricultural products, except to the
extent that the Agreement on Agriculture contains specific provisions dealing specifically with the
same matter.' *** (emphasis added).

4250 Here, the Agreement on Safeguards does explicitly deal with the conditions for adopting
safeguard measures, under the very heading “conditions’. The Agreement on Safeguards specificaly
lays out the conditions for adopting a safeguard. “Unforeseen developments’ is not one of them.

4251 Furthermore, if one reads the relevant texts according to the European Communities position,
there would be a conflict between Article X1X and the Agreement on Safeguards. |f one adheres to
Article 2 of the Agreement on Safeguards and adopts a safeguard measure without meseting the
“unforeseen developments’ requirement, one would be in conformity with the Agreement on
Safeguards but in violation of Article XI1X. The General Interpretative Note to Annex 1A of the WTO
clearly provides that in case of conflict between the GATT and an Agreement (like the Agreement on
Safeguards), it is the Agreement, not the GATT, that takes precedence.

4.252 Inthat regard, this caseis not the same as Guatemala - Anti-dumping Investigation Regarding
Portland Cement from Mexico™, to which the European Communities refer. That case involved the
overal rules applying to dispute settlement in the WTO and the specific rules applying to anti-
dumping, and the Appellate Body found that both sets of rules fit together to form a ‘comprehensive,
integrated dispute settlement system for the WTO Agreement.*** Even there, the Appellate Body said
that if there were a conflict between the two sets of rules, the specia anti-dumping rules would prevail
in case of conflict. The Appellate Body clarified that a conflict would exist where * adherence to one
provision will lead to a violation of the other provision” .**> Korea believes that here, such a conflict
exists.

4.253 Findly, Korea questioned whether the European Communities even really believed in its own
argument, noting that it did not include the *unforeseen developments’ requirement in its own rules
for the application of safeguard measures'® Its officials proceed with a set of rules that tell them
everything they need to show in order to adopt a safeguard measure, yet that regulation does not
mention or even refer to a couple of extraimportant requirements.

11 Article 5(1) of the Agreement on Safeguards.

112 Appellate Body Report on EC - Bananas, WT/DS27/AB/R, 9 September 1997, at para. 155.

113 Appellate Body Report on Guatemala - Anti-dumping Investigation Regarding Portland Cement
from Mexico, WT/DS60/AB/R, 2 November 1998.

114 Appellate Body Report on Guatemala - Anti-dumping Investigation Regarding Portland Cement
from Mexico, WT/DS60/AB/R, 2 November 1998, para. 66.

115 Appellate Body Report on Guatemala - Anti-dumping Investigation Regarding Portland Cement
from Mexico, WT/DS60/AB/R, 2 November 1998, para. 65.

16 EC Regulation 3285/94 on the common rules for imports, OJEC 1994 L 349/53.
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4.254 To shift attention from the discrepancy between its argument now and its own implementation
of the Agreement on Safeguards, the European Communities refer to the legidation of a few other
countries in which the “unforeseen developments’ requirement was included. However, it is not
disputed that WTO Members are permitted to adopt rules that are more redrictive of their use of
safeguard measures than required by the WTO rules. What is at issue is what those WTO rules
require. Korea maintains that those rules do not condition adoption of a safeguard measure on a
showing of “unforeseen developments.”**’

D. CLAIM UNDER ARTICLE XIX:1(a) OF GATT AND ARTICLE 2.1 OF THE AGREEMENT ON
SAFEGUARDS

@ Claim by the European Communities

4.255 The European Communities claim that by failing to analyse the conditions under which the
imported products enter the import market Korea has violated its obligations under Article X1X:1(A)
of GATT and Article 2.1 of the Agreement on Safeguards. The following are the EC arguments in
support of this claim:

4256 Recdling and developing Article X1X:1(a) of GATT, Article 2.1 of the Agreement on
Safeguards provides that

“A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out below, that such product is being imported
into its territory in such increased quantities, absolute or relative to domestic production,
and under such conditions as to cause or threaten to cause serious injury to the domestic
industry that produces like or directly competitive products.” (emphasis added).

4.257 In this respect the European Communities observe that, as they did with the “unforeseen
developments’ clause, by including a reference to the conditions of importation in the text of
Article XIX:1(a) and of Article 2 of the Agreement on Safeguards, the drafters of both agreements
have excluded that the volume and rate of increase of the imports be in itself sufficient to justify
safeguard action.

4.258 However, Korea limited its consideration to the increase in imports and falled to examine
under which conditions these occurred and in particular the prices at which the product was imported.
The European Communities therefore submit that Korea failed to comply with its obligations under
Article XIX:1(a) and Article 2 of the Agreement on Safeguards, to address whether the conditions
under which importation of the products being investigated occurred were of such nature as to cause
serious injury to the domestic industry producing like or directly competitive products.

4259 At the first meeting of the pand with the parties, the European Communities further
advanced their arguments under Article X1X:1(a) of GATT and Article 2.1 of the Agreement on
Safeguards as follows:

4260 By requiring that serious injury result both from an increase in imports and from the
conditions under which this increase takes place, Article 2 of the Agreement on Safeguards clearly
indicates that those “conditions’ also need to be assessed. Among them, the European Communities
asserted that import prices and their impact on domestic prices are clearly in the forefront.

17 However, “unforeseen” factors were present in this case, as the K orean Government did not foresee
that the EC would dramatically shift the balance of exports from milk powder to SMPP in order to take
advantage of the Korean tariff structure. According the EC’'s formulation of “unforeseen circumstances’, the
existence of such factors is simply a question of fact, and will justify the imposition of a safeguard measure
provided all other required conditions are present.
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4261 In its April Notification to the Committee on Safeguards Korea attempts to dispose of this
requirement in two lines reading “Although the sales price of imported products rose by 381 Won/kg
during the period under investigation, the sales price of domestic milk powder dropped by
360 Won/kg.”  When reviewing the price conditions in its First Submission the European
Communities, meant that in the EC view this was insufficient and Korea had failed to indicate
whether and how import prices depressed or otherwise adversely affected those of domestic products.

4.262 In response to a question by the Pane"*®, the European Communities further clarified that
they believe that among the conditions to be considered under Article 2.1 price is paramount but other
conditions such as superior quality or advertising can also be imagined in certain cases.

(b) Response by Korea

4263 In response to a question by the Panel'*® Korea argued that the "under such conditions’
language contained in Article 2.1 of the Agreement is merely part and parcel to the causaity
requirement that must be demonstrated under Article 4 of the Agreement on Safeguards. This
language does not impose any separate or distinct obligation.

4,264 The specid safeguard provision of the Agreement on Textiles and Clothing (ATC) supports
this interpretation. Article 6 of the ATC states that a Member must demonstrate that “a particular
product is being imported into its territory in such increased quantities as to cause serious damage, or
actual threat thereof, to the domestic industry.” The drafters did not consider it necessary to add the
term “under such conditions,” although a finding of causation is presumably till required. In
addition, the superfluous nature of the language “under such conditions’ is also supported by the fact
that the Guide to GATT Law and Practice prepared by the GATT/WTO Secretariat refers to al other
language except “under such conditions’ in analyzing identical language under Article XIX of GATT
1947.

4,265 The object and purpose of the Agreement on Safeguards is to accord Members the right to
impose a safeguard measure as a last resort when increased imports are causing injury or threat of
injury to a particular domestic industry. The Agreement does not specify that causation must be based
solely on price undercutting or on any other factor. Increased imports may displace competing
domestic products, and cause injury to a particular domestic industry, for a wide range of reasons,
including image, quality, style, structure of the industry, technical assistance, etc. A Member could
also find causation when the prices of imports are increasing, because the prices of domestic products
may ill be sdling at aloss or a a level that gives insufficient return on investment. Provided a
Member demonstrates that increased imports are causing serious injury or threat thereof to the
domestic industry and provided it discounted injury potentially caused by other factors, the panel
should find that such Member satisfied its obligations under Articles 2 and 4 of the Agreement on
Safeguards.

(c) Rebuttal arguments made by the European Communities
4266 The European Communities made the following arguments in rebuttal:

4267 Korea has not rebutted EC claim that it did not analyse the impact of import prices on the
domestic prices of raw milk and milk powder and, to the extent that it gathered information in this

118 The Panel recalls that the question was: "What factors, other than price, can be considered under
the proposition ‘under such conditions asto cause or threaten to causeinjury . . . ', mentioned in paragraph 2.1 of
the Agreement on Safeguards?’

19 The Panel recalls that the question was: "What factors, other than price, can be considered under
the proposition ‘under such conditions asto cause or threaten to causeinjury . . . ', mentioned in paragraph 2.1 of
the Agreement on Safeguards?’
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respect, this information could not support a finding that the conditions under which imports increased
were such as to cause serious injury. Furthermore, Korea did not indicate any other prevailing
“conditions’ that it considered relevant under Article 2.1 of the Agreement on Safeguards, but smply
omitted to review whether that provison was fulfilled. In its reply to the Pand’s questions, the
European Communities has indicated what those factors, in addition to prices, can be, for instance, the
quality of the imports or their promotion on the importing market could aso be relevant, as could e.g.,
the rapidity of market penetration (as opposed to market share).

4268 Although there is a table in Korea's Notification of 24 March giving prices of domestic milk
powder and imported SMPP, Korea has failed to conduct any analysis of these prices. The European
Communities consider that it is not sufficient smply to compare these prices. The products involved
in this case, raw milk, milk powder and SMPP are substitutable and competing to some extent but still
have different characteristics and different uses. Indeed, Korea asserts that, "most Korean users of
milk powders state ... that the domestic products are of higher quality than the imported SMPP."
Furthermore, the KTC investigation report highlights the differences between these products in
relation to their end uses. It is stated in the report that the Food Industry Handbook allows different
end uses for them. No analysisis given of the proportion of the market held by the products for which
SMPP can be used, in comparison with the products for which milk powder can be used or with those
produced from raw milk. The conclusion is that a direct comparison cannot be made between milk
powder and SMPP, firstly because of the different characteristics of the products and secondly
because of the different opportunities for their end use. Korea is wrong to assume price undercutting
on the part of SMPP imports smply because they were available at a lower price than domestic milk
powder. No mention is made in Korea' s Notification or the KTC Report of how the differences in the
two products, both in terms of inherent characteristics and end use, were taken into account in the
price comparison. Indeed, comparing the price differences between domestic milk powder and
imported SMPP is ana ogous to comparing prices between butter and margarine. In many markets the
price of these competing and substitutable products will be very different.

4.269 In the response to questions by the Pane® posed at the second meeting, the European
Communities further clarified their arguments as follows:

4.270 The "under such conditions’ requirement must primarily be related to the imported products
and not to the domestic market. Semantically, the term “under such conditions’ in Article 2.1 relates
to the imported product and not to the state of the domestic market or the industry which are
susceptible to be affected by the increased imports. One of the conditions of imports which is aways
present and always relevant is price.

4271 It is clear from the presence of the word “and” in Article 2.1 that “under such conditions’
congtitutes a separate requirement from imports being “in such increased quantities’.

4.272 The conditions under which the imports occur, together with increased imports, are at the
beginning of the causality continuum which terminates in the injury. In fact they are not quite at the
beginning, they come after trade liberalization and unforeseen developments. The important point is
that the increased imports and the “such conditions’ causaly precede the injury. Accordingly, the
criteria which are relevant for establishing the conditions under which imports take place are not the
same as the ones determining the causal link. In other words, the criteria examined under this concept
of “under such conditions’ relate to the objective existence of certain conditions whereas causality
requires a reasoned anaysis of cause and effect between increased imports and those conditions on

120 The Panel recalls that the questions were: "Article 2 of the Safeguard Agreement refers to ‘under
such conditions. Does 'under such conditions' refer to criteria related to the imports? the domestic market? or
both?" "Does 'under such conditions' constitute a separate requirement from the increased imports causing
injury?' "What is the difference between the criteria examined under the concept ‘under such conditions and
those to be examined under the causal link?
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one side and injury on the other side. Concretely, the examination of the concept of “under such
conditions” will require an examination of prices whereas an examination of the causal link will
require an examination of the way in which those prices cause injury to the domestic industry. The
existence of low-priced imports by itsaf is not injury, it is only a circumstance susceptible to lead to

injury.
(d) Rebuttal arguments made by Korea
4.273 Koreamakes the following rebuttal arguments:

4.274 Article 2 of the Agreement on Safeguards (Conditions) provides that a Member may apply a
safeguard measure to a product if:

“that Member determineg[s], pursuant to the provisions set out below, that such product is
being imported into its territory in such increased quantities, absolute or relative to
domestic production, and under such conditions as to cause or threaten to cause serious
injury to the domestic industry that produces like or directly competitive products.”
(Emphasis added)

4275 Korea complied with the conditions established under Article 2 because it complied with
Articles 4.2(a) and (b) in making its determination of serious injury and causal link, with Article 5in
applying the safeguard measure, and with Article 12 in properly notifying and consulting with the
Committee on Safeguards and interested Members.

4.276 In response to questions by the Panel™* posed at the second meeting, K or ea further clarified
its arguments as follows:

4277 In Kored's view the language “under such conditions’ can only be interpreted as relating to
imports.

4.278 Koreaconsiders that “under such conditions’ is part and parcel of the causality anaysis. This
language does not impose any separate or digtinct obligation on the investigating authorities.

4279 Koreais of the view the criteria examined by the investigating authorities under the concept
“under such conditions’ are not different from those examined under causdl link. In other words, it is
the conditions under which imports enter a market that link such imports to the serious injury to the
domestic industry.

E. KOREA'SAPPLICATION OF SA\FEGUARD MEASURES TO AGRICULTURAL PRODUCTS
@ Submission by Korea

4280 Koreamakes the following submission concerning the nature of the Korean dairy industry,
and the application of a safeguard measure to an agricultural product:

4281 The Agreement on Safeguards is the genera safeguard mechanism under the WTO system,
and its provisions are applicable to most products covered by the WTO system. Other safeguard
measures are applicable to sectors that raise specific or unique issues, most notably, textiles and
agricultural products. These other safeguard measures are designed to provide the appropriate degree

121 The Panel recalls that the questions were: "Article 2 of the Safeguard Agreement refers to ‘under
such conditions. Does 'under such conditions' refer to criteria related to the imports? the domestic market? or
both?" "Does 'under such conditions' constitute a separate requirement from the increased imports causing
injury?' "What is the difference between the criteria examined under the concept ‘under such conditions and
those to be examined under the causal link?
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of sengitivity required by those sectors or products. The Agreement on Safeguards inevitably does not
afford the same sensitivity to the agricultural sector as the Agreement on Agriculture.

4282 Artide 5 of the Agreement on Agriculture recognizes the unique nature of agricultura
markets and how even short term and relatively minor increases in imports can produce dramatic
didocations in the relevant industry. As a consequence, Article 5 has a much lower threshold for
action than the Agreement on Safeguards. However, Korea was unable to invoke Article 5 of the
Agreement on Agriculture to remedy serious injury to its dairy markets caused by increased imports.
Instead, Korea followed the procedures under the Agreement on Safeguards and till concluded that
serious injury had been caused to its domestic industry, even though the standards for the imposition
of safeguard measures under the Agreement on Safeguards are higher than those under the Agreement
on Agriculture.

(b) Response of the European Communities
4.283 The European Communities respond to Korea's submission as follows:

4.284 The European Communities consider that evaluating whether Korea's measure would have
been consistent with the Agreement on Agriculture, and notably its Article 5, falls outside the terms of
reference of this Panel. In any event, Korea cannot compensate the fact that it could not invoke the
safeguard provision of the Agreement on Agriculture by arbitrarily lowering the standard of
Article XIX of GATT and of the Agreement on Safeguards. Furthermore, quantitative measures, and
for four years, are clearly not contemplated in Article 5 of the Agreement on Agriculture.

(c) Rebuttal response of Korea:
4,285 Koreamakes the following rebuttal arguments:

4286 As the genera system of rules for imposing safeguard measures, the Agreement on
Safeguards will be applied to a number of different product sectors and, thus, has a degree of
flexibility built into its structure and individua terms.

4.287 Certain injury criteria relevant to industrial or manufactured products may not be relevant
when applied to agricultural products because those criteria are not of an objective and quantifiable
nature having a bearing on the situation of the particular agricultural industry, i.e., they do not reflect
the unique nature of the agricultural sector.'*

4.288 If particular criterialisted in Article 4.2(a) of the Agreement on Safeguards are not relevant to
a specific agricultural sector, Members should be accorded the flexibility to examine other listed
criteria that more fully take into account the unique or specific nature of the products and industry
under examination. Members should also be alowed to take into account unlisted criteria that are
relevant to the industry under examination. **®

4.289 At the second meeting of the pane with the parties, Korea further advanced its arguments
regarding the Agreement on Agriculture as follows:

122 Article 4.2(a) requires an evaluation of “all relevant factors of an objective and quantifiable nature
having a bearing on the situation of that industry”. This appears to permit an investigation that takes into
account the specific nature of the industry.

1231n light of the fact that Article 4.2(a) of the Agreement on Safeguards uses the term “in particular”,
factors other than those set forth in Article 4.2(a) may be used to determine injury to a particular sector, such as
agriculture.
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4290 Kored s purpose in referring to the Agreement on Agriculture, and Article 5 in particular, was
to show that:

@ in any investigation of any industry under the Agreement on Safeguards, the products
and industry in question need to be carefully considered and any specific aspects
identified need to be factored into the relevant determinations of serious injury and
causation. Certain injury criterion may be relevant in one case but not in others. This
view is shared by the Government of the United States

(b) due to circumstances beyond its control, Korea was required to investigate the dairy
industry under the Agreement on Safeguards, as opposed to the Agreement on
Agriculture. The Government of Korea undertook a full and proper investigation of
its dairy industry under the Agreement on Safeguards, but would under normal
circumstances have been able to use the specific provisions of the Agreement on
Agriculture. Korea does not clam that it could replace the higher investigation
standards of the Agreement on Safeguards with the lower standards of the Agreement
on Agriculture, and the Panel must be clear that the Korean competent authorities
complied fully with the requirements of the Agreement on Safeguards, and in no way
referred to the standards applicable under the Agreement on Agriculture.

F. CLAIM UNDER ARTICLE 4.2(a) OF THE AGREEMENT ON SAFEGUARDS
@ Claim by the European Communities

4291 The European Communities clam that Korea violated Article 4.2(a) of the Agreement on
Safeguards by failing to show that serious injury occurred to the domestic industry. The following are
the EC arguments in support of that claim:

(i) The definition of the * domestic industry”
4,292 Article 4.1.(c) of the Agreement on Safeguards provides that:

“in determining injury or threat thereof, a "domestic industry” shal be understood to
mean the producers as a whole of the like or directly competitive products operating
within the territory of a Member, or those whose collective output of the like or directly
competitive products constitutes a major proportion of the total domestic production of
those products.”

4.293  For the purposes of its safeguard investigation, K orea defined™** the “domestic industry” as:

“the industry that produces raw milk and milk powder. These products are directly
competitive with the imported products under investigation. Raw milk producers consist
of dairy farming households and milk processing companies which directly operate their
own dairy farms, milk powder producers are livestock co-operatives and milk
processing companies, including producers, who commission processing to third parties
because of the absence of facilities for manufacturing milk powder.”

4294 The European Communities agree with Korea that this is an appropriate definition of the
domestic industry. Production of raw milk and milk powder are interconnected and complementary
activities. Not only does each depend on the other to be able to conduct its own business, but many

124 see, Paragraph 111.2 of the Notification of 1 April 1998, G/SG/N/10/KOR/1/Suppl.1
(Exhibit EC-10).
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raw milk producers are also milk powder producers or own milk powder producers (the livestock
cooperatives are owned by dairy farmers).

4,295 The European Communities however take issue with the fact that Korea did not apply this
domestic industry definition consistently for its determination of serious injury. Some injury factors
were either examined only for the raw milk industry and others only for the milk powder industry. In
many cases there is not even any explanation as to why only part of the domestic industry was
examined and the only apparent explanation is that examination of the other part would not have
supported a finding of seriousinjury. In other cases, the evaluation of the injury factors is flawed for
other reasons. The incomplete examination of the injury factors arising out of the inconsistent
application of the domestic industry definition and the other errors committed by Korea in the
evaluation of injury factors renders the determination contrary to Article 4.2(a) of the Agreement on
Safeguards.

(i) Failure to examine correctly all relevant factors of an objective and quantifiable nature
having a bearing on the situation of the domestic industry

4296 Article 4.2.(a) of the Agreement on Safeguards requires that the serious injury investigation
evaluate al relevant factors of an objective and quantifiable nature having a bearing on the situation
of the domestic industry, in particular the rate and amount of the increase in imports of the product
concerned in absolute and relative terms, the share of the domestic market taken by increased imports,
changes in the level of sales, production, productivity, capacity utilization, profits and losses, and
employment.

4,297 This provison lays down the principle that an injury investigation must be complete (“ all
relevant factors’). Only factors that are not relevant, or not objective or quantifiable, or do not have a
bearing on the situation, may be excluded. Clearly, it is necessary to examine afactor before it can be
considered that it is not relevant, or not objective or quantifiable, or does not have a bearing on the
situation. The European Communities note that this position has been supported in two recent Panel
reports'® which dealt with the standard of “serious damage’ set forth in Article 6.3 of the ATC.**®
Both Panel reports stressed the obligation to examine each of the enumerated injury factors. In the US
- Underwear case, the Pandl criticized the United States for providing inconsistent and inadequate
information. The Pand in the US - Shirts and Blouses case stated that “at a minimum, the importing
Member must be able to demonstrate that it has considered the relevance or otherwise of each of the
factors listed [..]”.**" Since the United States did not examine eight of these factors in the context of
the particular industry without giving any explanation for not doing so, the requirements of Article 6
of the Agreement on Textiles and Clothing were not respected.*?®

4.298 Even though the wording of Article 6.3 of the Agreement on Textiles and Clothing is dightly
different from Article 4.2 (a) of the Agreement on Safeguards, both provisions nevertheless contain a
list of injury factors which shall be evaluated by the investigating authority. Therefore, in accordance
with the rationale stated in the above Pand reports, the European Communities submit that, at a
minimum, a serious injury determination under the Agreement on Safeguards must demonstrate that
the relevance or otherwise of each of the factors listed in Article 4.2(a) of the Agreement on

125 See, Panel report in US - Shirts and Blouses, 6 January 1997, WT/DS33/R; US - Underwear,
WT/DS24/6, 8 November 1996. Both Panel reports were subject to review by the Appellate Body which did,
however, not rule on the standard of serious damage.

126 «1n making a determination of serious damage, [...] the Member shall examine the effect of those
imports on the state of the particular industry, as reflected in changes in such relevant economic variables as
output, productivity, utilization of capacity, inventories, market share, exports, wages, employment, domestic
prices, profits and investments; none of which, either alone or combined with other factors, can necessarily give
decisive ?ui dance.” (emphasis added)

%7 See, US- Shirts and Blouses, para. 7.26.

128 See id. at para. 7.52.
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Safeguards was considered. The European Communities would further submit that that provision
requires each injury factor to be properly anaysed unless it is explained for what reason the injury
factor may be disregarded.

4.299 With respect to each of the factors set out in Article 4.2(a), the European Communities made
the following arguments:

(a) Rate and amount of the increase in imports in absolute and relative terms

4300 This factor was not fully examined by Korea with regard to the products which were finaly
covered by the measures Paragraph 1V.2 of the Notification of 1 April 1997, merely explains that
there was an increase in absolute and relative terms for products within the headings of the
Harmonized Tariff Schedule of Korea 0404.90.0000 and 1901.90.2000. However, Korea excluded
certain products from the scope of the measure such as milk minera (calcium) concentrated product,
Chilean specia products and raw material for production of Cerelac of Nestlé. No alowance is made
for these excluded productsin ng the increase of imports. Indeed, during the dispute settlement
consultations, Korea stated that it was not even in a position to give a reasonable estimate of the
volume of the excluded products during the investigation period. Furthermore Korea did not consider
the increase in imports in relation to the decline in imports of milk powder, which is alike product.

(b) Share of the domestic market taken by increased imports

4301 This requirement was examined by Korea in Paragraph 1V.3.4. of the Notification of
1 April 1997 where it is explained that the total market share of domestic raw milk and milk powder
declined some 5.7 percentage points from 91.1 per cent to 85.4 per cent during the investigation
period. Although thisis one of the factors on which Korea subsequently relies to conclude that there
was serious injury in its conclusion (Paragraph 1V.4 of the Notification of 1 April 1997), there is no
explanation of why such a small decrease in market share should be a cause for concern, let alone
supportive of a seriousinjury finding. The only comment made in the Notification of 1 April 1997 is
designed to excuse the smal increase in market share from 1995 to 1996 as being “a temporary
phenomenon triggered by sales of milk powder below manufacturing cost in order to reduce
inventories which was incurring storage costs and expenses’.

(c) Changesin the level of sales

4302 This factor was to some extent examined in Paragraph 1V.3.3 of the Notification of
1 April 1997 in the form of an examination of “consumption of domestic raw milk (including milk
powder)”. Again this was remarkably stable at 1,844,463 tons in 1993, 1,947,128 tons in 1994,
1,947,965 tons in 1995, and 984,934 tons during the first half of 1996 (presumably equivaent to
2 times 984,934, that is 1969,868, tons for afull year). Korea dates that there was a decrease in 1996,
but this seemsto be an error on its part.

(d) Production

4303 Thisfactor was examined by Korea. As explained in Paragraph IV.3.1 of the Notification of
1 April 1997, production of raw milk and milk powder increased 3.2 per cent in 1994, 4.2 per cent
in 1995 and 4.4 per cent during the first half of 1996. Korea does not attempt to present this as
“serious injury” but merely to explain it away by stating that

“the production of raw milk cannot be temporarily reduced without resorting to the
daughter of dairy cows. Rather than reducing the size of their herds - the average size of
which is quite small - Korean dairy farmers continue norma levels of raw milk
production even during periods of weak demand, since excess raw milk is supplied to the
livestock co-operatives for conversion into milk powder.”
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4304 In the EC view Koreas explanation is not credible. Korea is not describing a “temporary”
increase in production but a continuous increase over a period of three years. Not only can production
be adjusted by varying the use of feed and additives and other technology, dairy cows have in any
case a useful life of eight to ten years which means that 10 to 12 per cent are inevitably retired or
daughtered every year. Production can be reduced when necessary even in dairy farms and the fact
that it nonethel ess continues to increase in Korea demonstrates that there can be no serious injury.

(e Productivity

4305 This factor was examined only concerning the raw milk industry.  According to
Paragraph 1V.3.2 of the Notification of 1 April 1997, productivity of dairy farmers has "dightly
increased”. In fact, productivity in Korean dairy farms has been quite significant. Again, Korea
attempts to explain this away with some remarkable reasoning, stating that :

“This indirect indication of increased productivity is found to be the result of advancesin
technology, not of changes in the market condition. The fact that the domestic industry
stagnated in spite of increased productivity, indicates that the injury to the domestic
industry was caused not by its internal factors but by externa factors, i.e., increased
imports.”

In effect, Korea assumes the conclusion to which it wishes to arrive at (injury or “stagnation”) in
order to explain away a positive factor and attribute the assumed stagnation to imports.

4306 A further defect in this Paragraph of the Notification of 1 April 1997 is that productivity was
not evaluated at al regarding the milk powder industry but an “explanation” is given for its absence
since it is stated that

“Because the production of milk powder is greatly affected by the supply and demand of
raw milk, and as production facilities cannot accommodate drastic changes in the short
term, areview [of] productivity can be replaced by areview of the production level.”

This explanation is, however, in the EC view insufficient, because, contrary to this explanation,
productivity is a distinct factor listed in Article 4.2.(a) of the Agreement on Safeguards. The
examination of this factor cannot be replaced by the examination of another factor.

4.307 In redlity, the productivity of the milk powder industry can be expected to have increased

sinceits total production has increased and there is no indication that the installed production capacity
has been increased.

4.308 In the EC opinion examination of the injury factor of productivity does not support a serious
injury finding, but rather the reverse.

(f) Capacity utilization

4309 This factor was aso addressed only concerning the raw milk industry. According to
Paragraph 1V.3.2 of the Notification of 1 April 1997, “capacity utilization was aways 100 per cent in
the raw milk industry since raw milk is produced by dairy cows, which cannot be left idle like some
other form of production.”

4310 The European Communities maintain that this is not a serious examination of the injury
factor. A farm which can support 100 cows can choose to only have 80, if economic conditions
require this. Capacity utilization in the milk powder industry is not even mentioned. In redlity, Korea
has simply not examined capacity utilization for the domestic industry at all.
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(9 Profitsand losses

4311 Profitability of the raw milk industry was examined by Korea in terms of the profit or loss per
unit of production in Paragraph 1V.3.9 of the Notification of 1 April 1997 and in the form of a
“financia analysis’ in Paragraph 1V.3.10 of the Notification of 1 April 1997, but in both cases only in
respect of the milk powder industry.

4312 Korea conddered exclusvely the financia condition of the co-operatives and the milk
powder operations of the milk processing companies and neglected to consider the profitability of
dairy farmers. This gives a mideading picture because one of the most significant factors governing
the profitability of the dairy cooperatives and milk processing companies is the price which they must
pay for their raw material, and this price is inversaly related to the profitability of the dairy farmers.
For example, a 20 per cent increase in the guaranteed milk price would give a considerable increase in
profitability to the dairy farmers but would severely squeeze the operating margins of the dairy
cooperatives milk and processing companies.

4313 The*“financia anaysis’ in Paragraph 1V.3.10 of Korea s Notification of 1 April 1997 reviews
the turnover and operating profit/loss of two large co-operatives and four milk processing companies.

4314 The profitability of these companies varies enormoudy. Of the two co-operatives referred to
by Korea in its Notification of 1 April 1997, Seoul Dairy was making large and increasing profits,
whereas Pusan-Kyungnam Dairy Co-operative was making large and increasing losses. If the figures
for Seoul dairy were combined with those of any co-operative other than Pusan-Kyungnam Dairy Co-
operative the picture would have been of large and increasing profits.

4315 Similarly, in the case of the milk processing companies, Korea has omitted from its sample
the second and third largest amongst them in terms of milk powder production, Maeil and Namyang,
which coincidentally are extremely profitable.

4316 The European Communities therefore conclude that Korea's examination of the profitability
of the domestic industry is not in conformity with Article 4.2(a) of the Agreement on Safeguards since
it does not examine the whole of an interconnected industry.

(h) Employment

4317 This factor was only examined by Korea with regard to raw milk producers in
Paragraph 1V.3.6 of the Notification of 1 April 1997, where it is shown that the number of dairy
farmers is dowly decreasing. The European Communities would observe however that within the
context of increasing production of dairy farms, this is indicative of a heathy consolidating industry
and certainly not of seriousinjury.

4318 There is no evauation of the employment injury factor with regard to the milk powder
industry. Korea merely states that employment of milk powder industry is difficult to evaluate.
However, this statement is clearly insufficient since at least a reasonable estimate would have to be
provided in an acceptable serious injury investigation; the investigating authority is obliged to collect
such data or explain why reliable collection is impossible.

0] Other factors

4319 Koreaexamined and referred to other factorsin its conclusion that are not contained in the list
in Article 4.2(a) of the Agreement on Safeguards.
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4320 The firgt of these is sdes prices, which is examined by Korea in Paragraph IV.3.7 of the
Notification of 1 April 1997, but only with regard to milk powder, it being stated that the price of raw
milk is kept stable by the government (in fact it is regularly increased).K orea states that:

“The sales price of milk powder by the livestock cooperatives (periodic average price)
fdl from 5354 Won/kg in 1993 to 5,294 Won/kg in 1994, increased dightly to
5,388 Worvkg in 1995, and decreased sharply to 4,994 Wor/kg during the first four
months of 1996. There was no correlation between such change and seasond factors.”

4321 Ohbjective examination of these figures shows remarkable stability in the price obtained, there
being an increase over the three years 1993 to 1995. Only in 1996 is there a decrease  Korea forgets
to mention in this regard the special factor which it stressed when explaining away the increased
market share of the domestic industry in 1996 — that this was “a temporary phenomenon triggered by
saes of milk powder below manufacturing cost in order to reduce inventories which was incurring
storage costs and expenses’ **° Thus the European Communities conclude that it is apparent that sales
prices of raw milk are increasing and the sales price of milk powder is stable, except for “atemporary
phenomenon” in 1996. This does not support a serious injury finding.

4322 The second additiond injury factor considered by Korea in its conclusion is the level of
inventory of domestic milk powder.

4323 The evolution of inventory is described in Paragraph 1V.3.5 of the Notification of
1 April 1997. It is explained that:

“Inventories of domestic milk powder totalled 4,509 tons at the end of 1993, 1,517 tons
in 1994, 6,565 tons in 1995 and 14,994 tons a the end of June of 1996, reflecting
inventory ratios of 2.4 per cent in 1993, 0.8 per cent in 1994, 3.3 per cent in 1995, and
13.0 per cent during the first half 1996 vis-avis the total demand. The tota value of
inventories of milk powder at the end of June 1996 was estimated at 92,633 million Won
(about US$122 million).”

Thus inventories increased from a low level from the end of 1995, the total in 1996 being still only
13 per cent. Korea does not say on what basis these figures are calculated but assumes they al relate
to an annud figure for total demand for milk powder (not just milk). Thisis still only about one and a
half month’s milk powder supply and the European Communities consider this not to be a high level
and certainly not indicative of seriousinjury. No explanation is given by Korea as to why this level of
inventory should be considered undesirable. In fact at their peak level in May 1996 milk powder
stocks were equivalent to less than one month's domestic milk production.

4324 According to Article 4.1(a) of the Agreement on Safeguards, serious injury shal be
understood to mean a significant overall impairment in the position of the domestic industry.

4.325 Inthe EC view Kored s determination of the existence of serious injury cannot be justified by
the injury factors which it cites in this regard, even if they could be considered complete and to the
extent that they may be considered correct.

4326 Kored's conclusion on serious injury is set out in Paragraph 1V.4 of the Notification of
1 April 1997 asfollows:

“It was determined that the domestic industry was suffering serious injury based on, inter
alia, the following facts. the market share of domestic raw milk decreased
between 1993 and June 1996: inventory of domestic milk powders grew from 4,509 tons

129 para. 1V.3.4. of the Notification of 1 April 1997.
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in 1993 to 14,994 tons in June 1996; sales price witnessed a drop while manufacturing
costs increased; livestock cooperatives ordinary income steadily decreased and
registered a huge loss in the first half of 1996; seven livestock cooperatives had a debt to
equity ratio exceeding 1,000 per cent while six cooperatives depleted ther
pad-in-capital; and employment decreased.”

4,327 With respect to the factors cited by Korea the European Communities make the following
arguments:

Market share - The European Communities submit that a decline of 5.7 percentage points from
91.1 per cent to 85.4 per cent during the investigation period cannot be considered supportive of a
finding of seriousinjury.

Increase in inventory - The European Communities do not consider, and find no explanation by
Korea why, an inventory level equivaent to one and a half months total demand can be
considered supportive of a finding of serious injury. The increase of inventory occurred at the
end of 1995.

Sales price drop while manufacturing costs increased - The European Communities assume that
Korea is not suggesting that the increase in manufacturing costs can be blamed on imports,
according to Korea's own data, sales prices of raw milk are increasing and the sales price of milk
powder is stable, except for what it has termed a “temporary phenomenon” in 1996. This is
therefore also not supportive of a finding of serious injury. In this connection the European
Communities would stress that the price of imported SMPP or a price difference between it and
domestic milk powder are not identified as an element of aleged serious injury. Indeed, it could
not have been since Korea, for its own reasons, did not investigate prices or price differences or
indeed the price relationship between SMPP and the different categories of milk powder
(skimmed and whole). The prices which are given in the table on page 11 of the Notification of
1 April must represent some kind of average of various categories of product and are in any event
not comparable between imports and domestic products.

The financia situation of certain livestock co-operatives. The European Communities note that
the situation of these livestock co-operatives cannot be considered to support a finding of serious
injury for the domestic industry as a whole which consists not only of the livestock co-operatives
but also of milk processing companies and dairy farmers.

Decrease in employment. The European Communities note that this finding relates exclusively to
the dairy farmers and, since their production has increased, is indicative of a healthy consolidating
industry and certainly not of serious injury.

4.328 Koreadoes prefaceits list of injury factors on which it based its determination with the words
“in particular”. However, none of the other factors support the determination. Indeed, the limited
data supplied by Korea does not show an industry in distress. Severa injury indicators in fact pointed
a a positive devel opment and were disregarded by Korea

4329 The domestic industry in this case is characterized by increasing production and productivity.
The only information available on employment is the gradual decrease in the number of dairy farmers,
which is a positive indicator in the light of increasing production and is aso an objective of Korean
government policy. Furthermore, since production and prices of raw milk increased, domestic sales
must have increased in 1995 and the first half of 1996. Market share of raw milk and milk powder
fell by only 5.7 percentage points from 1993 until 1995 but increased again in 1996. Korea itself
stated that this was only a temporary phenomenon, but, in any event, such a small decrease cannot be
accepted as an indicator of asignificant overall impairment of the industry.
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4330 The only clearly negative factor is the difficult financia situation of some of the dairy
cooperatives. However, the financial position of these companies appears to be very variable and in
any case is of lesser importance than the raw milk industry, even according to the incomplete and
inconsistent investigation conducted by Korea.

4331 The European Communities consider that on the basis of the limited data provided by Korea,
the picture that emergesis that even if the domestic industry is consolidating (a feature which it shares
with many other OECD countries), it is nonetheless hedlthy. There is no evidence of a “significant
overal impairment of the domestic industry” which would be required to support a finding of serious
injury.

4332 Therefore the European Communities conclude that Korea violated Article 4.2(a) of the
Agreement on Safeguards by making a determination of serious injury which is unsupported by the
facts.

(b) Response by Korea
4.333 Korearespondsto the EC arguments as follows:

4334 In order to impose a safeguard under Article 2 of the Agreement on Safeguards, Korea must
show that:

(i) aproduct is being imported into its territory in such increased quantities;
(i)  asto cause or threaten to cause serious injury;

(i) toadomestic industry;

(iv) producing alike or directly competitive product.

4335 In its atempts to depict the Korean dairy industry as being healthy, the European
Communities provide the Panel with incorrect or mideading facts and unsubstantiated allegations.
The European Communities even engage in the sdlective use of evidence and aso discards the
relevant parts of the evidence when they do not suit its purpose.

4336 When it cannot produce evidence in support of its contention, the European Communities
conveniently claim that Korea did not consider various serious injury criteria. In the view of Korea,
the EC claim that Korea did not take into account certain injury criteria may stem from its failure to
examine the investigation report*** and related documents*** which were made publicly available at the
time of the public hearing. However, it is clear that during the course of the Article 12 and
Article XXII negotiations, al the issues considered by Korea in its investigation, and reported to the
Committee of Safeguards and the Members, were exhaustively discussed with the European
Communities.

4337 A review of the investigation report and the interim report shows that Korea considered all
relevant factors «of an objective and quantifiable nature having a bearing on the situation of that
industry.» As the industry in question was an agricultural one and given the unique nature of

130 K orea made the results of the injury investigation publicly available and the EC obtained a copy
thereof. The Korean version was translated into English by the EC and was referred to many times during the
consultations. Korea even took the step to point out numerous translation errors for the benefit of the EC during
the prior consultations.

131K orea made public the interim investigation report which was used and distributed at the public
hearing to determine whether a safeguard measure should be applied, at which the Netherlands Embassy
official, Agriculture Counsellor A C van Arnhem was present.
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agriculture recognized by the WTO Members, Korea examined the following criteria during its
investigation. These elements taken together as a whole, pointed to an industry suffering serious
injury.

() Domestic industry and like or directly competing products

4338 Korea determined that the "domestic industry” under investigation was the industry that
produces raw milk and milk powder. These products are directly competitive with the products under
investigation'*. As established by the relevant Korean law, and consistent with the Agreement on
Safeguards, the investigation discounted the import activities of the "domestic industry”. Korea notes
that the European Communities agree with this definition of "domestic industry” and does not appear
to dispute its definition of "directly competitive products’.

(i) Increase in imports

4.339 During the investigation period (January 1993 - June 1996), imports of SMPP increased as
follows:*®

IMPORTS OF SMPP
Year Amount (tonnes) Per cent
Increase
1993 3,217
1994 15,561 384%
1995 28,007 80%
1996 (1-6) 16,320 16.9%

Based on the above data, Korea found that imports increased in absolute terms during the period of
investigation.

4340 There was also a significant increase in imports of SMPP relative to domestic production of

raw milk, as evidenced by the following:***

IMPORTS OF SMPP RELATIVE TO DOMESTIC PRODUCTION

Year Annual Growth Rateof | Annual Growth Rate
Raw Milk Production of Imports of SMPP
1994 3.2% 384%
1995 4.2% 80%
1996 (1-6) 4.4% 16.9%

(i)  SeriousInjury

)] Profit and loss of the domestic industry, declining prices, and sales below production costs
4341 During the period of investigation, the livestock cooperatives incurred an operating loss of
755 million Won in 1993, 622 million Won in 1994, 1,244 million Won in 1995, and 681 million

Won in the first four months of 1996 from their milk powder operations, representing an annual loss
rate (defined as operating loss over net revenue) of -6.3 per cent, -6.5 per cent, -10.7 per cent, and -

132 see, Notification, paragraph 111.2.
133 see, Notification V.2,
134 See, Notification, paragraphs V.2 and IV.3.1.
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29.5 per cent, respectively. Given that dairy farmers owned and capitalized the livestock cooperatives,
these losses reflect injury to the dairy households.

4342 Similarly, the processing companies experienced losses from their milk powder operations.*®
The difference between sales price and production cost per kilogramme (periodic average price) was

as follows:**®

PROFIT\LOSSFROM MILK POWDER BUSINESS

Year Profit\Loss per kg
(Won)
1993 196
1994 -130
1995 -472
1-6/1996 -1,184

4.343

In the raw milk sector, Korea suggests a reference price for raw milk to promote fair

transactions between individual dairy farmers and large users, such as the processing companies.
Using the suggested reference price as a surrogate, however, the dairy farms experienced a declining
profit margin during the investigation period.

PRICE AND PRODUCTION COST OF RAW MILK

1993 1994 1995 1996
Reference Price (Won/100kg) 41,400 41,400 41,400 | 45,600
Prod. Cost (Won/100kg) =’ 40,084 38861 41,255 | 46,499
Difference 1,316 2,539 145 -899

The above figures show that the difference between the suggested reference price and production cost
had declined until 1996 when this price did not even cover production costs. The combination of this
declining profit margin and the compensatory practice of providing 70-80 per cent in cash and the
rest in kind for purchases of raw milk by the cooperatives during difficult periods aggravated the
weak financial condition of the dairy farms.

4344 In the milk powder sector, the price is set by market forces. During the period of
investigation, with the exception of 1993, domestic milk powder prices were less than production
costs. Thisloss grew larger each year.

PRICE AND PRODUCTION COST OF KOREAN MILK POWDER

1993 1994 1995 1996
Sales Price (Won/kg) 534 5,296 5,388 4,994
Prod. Cost (Won/kg) 5,158 5,426 5,860 6,178
Profit\Loss 196 -130 -472 -1,184

Koreais not suggesting that the increase of manufacturing cost can be blamed on imports. However,
the low price of imports had a suppressing effect on the price of domestic raw milk and milk powder,
suppressing the price of raw milk to levels that in 1996 did not even cover the production costs.

135 see, Notification 1V.3.10.b.i.
136 See, Notification 1V.3.7, and the table on page 11 thereof.
137 Source: NLCF. These production costs were obtained by surveying 150 dairy farms.
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4345 Korea determined that these sales below costs indicated serious injury to the domestic
industry, especiadly given that both milk powder producers and dairy farmers (by virtue of their
ownership of the cooperatives) share in the losses from such sales.

(b) Increase in inventory

4,346 Korea determined that inventories of milk powder increased and remained at high levels
during the period of investigation. **®

INCREASE IN INVENTORY

Year I nventory (tonnes) Per cent Inventory Ratio
Increase in Months'®
1993 4,509 4.4
1994 1,517 -66.4% 15
1995 6,565 332.8% 7.4
1996 (1-6) 14,994 342.7% 8.1

The total value of inventories as of June 1996 was estimated at 92,633 million Won (about
US$122 million).**

4347 Given the unique nature of dairy industries generally and the Korean dairy industry
specificaly, as discussed in detail above, Korea considered that the accumulation of inventories
indicated serious injury to the domestic industry.

(c) The rise in unemployment

4348 During the period of investigation, the number of dairy farms declined by approximately
20 per cent, from 28,219 in 1993 to 22,725 in 1996. This decline occurred even though Korea sought
to assist the domestic industry by providing long-term loans of up to 300 million Won*** per farm to
improve the industry’ s competitiveness. Unemployment rose despite the fact that virtudly al 28,219
dairy farms obtained long-term loans.**

(d) Debt-to-equity ratio and capital depletion

4,349 Prior to the increased imports of SMPP in 1993, the domestic industry derived profit from
selling raw milk, and producing milk powder. As aresult of the circumvention of the 220 per cent
agreed tariff rate on milk powders, and the import into Korea of SMPP at a 40 per cent tariff rate, loss
began to accumulate rapidly in the Korean livestock cooperatives. The table below shows the losses
accruing to livestock cooperatives from production of milk powder, and its overall contribution to
their annual debt.

138 See, Notification, 1V.3.5.

139 Inventory ratio is defined as the inventory amount divided by the production of milk powder.

140 see Notification, 1V.3.5.

141 A pproximately US$220,000 based on October 1998 exchange rates.

142 source: MAF. The objective of the loan programme was not to «consolidate» or «rationalize» the
industry, since Korea provided financial assistance to keep dairy farms in the business. The long-term loans
were not provided, for example, to encourage the dairy farmers to relocate and find other livelihood, given that
the loans were earmarked solely for dairy business purposes and that the farmers had to repay the loans even if
they ceased to operate in the dairy business.
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PERCENTAGE OF DEBT INCURRED BY COOPERATIVESFROM THEIR MILK
POWDER OPERATIONS
(Unit: million Won)

1991 1992 1993 1994 1995 1996
Annual Debt (A) 12,010 |10364 |82560 | 43,630 | 42267 32,543
Profit and Losses from Milk | 1,814 2,240 482 -330 | -1,651 -12,502
Powder Business (B)
Ratio (B/A) 151% |216% | 0.6% -0.8% -3.9% -38.4%
(e Inability to invest in research and devel opment

4350 The continued loss by cooperatives caused by SMPP further exacerbated and accelerated the
underinvestment in new facilities at a time when the cooperatives needed to upgrade facilities and
equipment to remain competitive. Their inability to attract investment is what led Korea to provide
financid assistance through the Livestock Development Fund*® under the Dary Cow
Competitiveness Enhancement Programme.

4351 Because the livestock cooperatives were unable to operate at a reasonable profit level, they
could not make the necessary investments in research and development. Thus, the domestic industry
produces only two types of milk powder (skimmed and whole) and has not been able to expand into
the production of the other diverse forms of milk powders and milk powder preparations which are
produced by exporting nations.

(f) Loss of market share

4352 The share of the domestic market occupied by both domestic raw milk and milk powder
producers fell during the period of investigation from 91.1 per cent to 85.4 per cent, with only a dight
increase in the first half of 1996 attributable to below cost sales of domestic milk powder made as a
defensive measure to aleviate the financia burden.

4353 Given the unigue nature of agricultural sectors generally and the Korean dairy industry
specifically, Korea considered that the decline in market share for both raw milk and milk powder
during the period of investigation indicated serious injury to the domestic industry. ***

4354 When the market share figures of raw milk and milk powder are disaggregated, the proportion
of the consumption of milk powder in Korea taken by SMPP increased dramatically.

MILK POWDER MARKET SHARE OF SMPP

Year Market Share
1993 10.7%
1994 38.4%
1995 60.6%
1996 (1-6) 69.4%

4,355 It isimportant to note that any increase in market share of SMPP must be correlated to the
rate of increase in milk powder consumption in Korea. In this regard, tota consumption of milk

143 Funds are established and operated by the government to provide assistance to specific sectors

which cannot attract investments.

144 For reference, see the recent US International Trade Commission report in Wheat Gluten, Inv. No.
TA-201-67, USITC Pub. No. 3088 (Mar. 1998) at 1-16 and 11-25, where the US ITC found serious injury even
though the overall increase in the market share of imports was 8.8 per cent.
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powder increased by 34.3 per cent in 1994, 14.1 per cent in 1995, and 14.5 per cent for the first
sx months of 1996."*° Given the low prices of imported SMPP and their functional substitutability
with Korean raw milk and milk powder, an increase in Korean consumption effectively only benefits
suppliers of the cheaper imported SMPP.  As the increase in imports of SMPP displaces both
domestically-produced raw milk and milk powder, it is to the direct detriment of the Korean
cooperatives and dairy farmers.

(9 Consumption

4356 The consumption of domestic raw milk (including milk powder) was 1,844,463 tonnes
in 1993, 1,947,128 tonnes in 1994, 1,947,965 tonnesin 1995, and 984,934 tonnes during the first half
of 1996, reflecting a distinct decreasing trend from 5.6 per cent in 1994, to 0.0 per cent in 1995, and to
-2.0 per cent during the first half of 1996. Consumption of domestic milk powder decreased relative
to the total milk powder consumption during the period of investigation. The domestic milk powder
consumption rate was 40 per cent in 1993, 30 per cent in 1994, 23 per cent in 1995, and 28 per cent in
the first six months of 1996,

4,357 The consumption of white milk (only produced from Korean raw milk), the predominant end
use of raw milk fel, with the exception of 1994, during the investigation period, from
1,287,000 tonnes in 1993, to 1,374,000 tonnes in 1994, to 1,319,000 tonnes in 1995, and to 610,000
tonnes for the first six months of 1996. The fall in consumption resulted in a decline of market share
of white milk by nearly 10 per cent from 63 per cent to 53.7 per cent between 1993 and the first six
months of 1996.%*

4.358 On the other hand, the consumption of flavoured and fermented milk (which primarily use the
cheaper imported SMPP) increased during the investigation period. Flavoured milk increased from
123,000 tonnes in 1993, to 176,000 tonnes in 1994, to 255,000 tonnes in 1995, and to 133,000 tonnes
for the first ax months of 1996, representing an increase rate of 43.5 per cent in 1994, 44.6 per cent
in 1995, and 10 per cent in the first six months of 1996. The market share of flavoured milk increased
from 6 per cent to 11.7 per cent during the period of investigation. The consumption of fermented
milk surged from 466,000 tonnes in 1993, to 525,000 tonnes in 1994 to 539,000 tonnes in 1995 to
297,000 tonnes in the first sx months of 1996. The annua increase rate was 12.7 per cent in 1994,
2.8 per cent in 1995, and 7.3 per cent in the first six months of 1996. The market share of fermented
milk increased from 22.8 per cent in 1993 to 26.2 per cent in the first sx months of 1996. Korea
determined that the import of the cheaper SM PP was the primary reason for the processing companies
to increase the production of flavoured and fermented milk and curtail the production of white milk
that can only be produced from domestically-produced raw milk. **®

4,359 Korea considered that the data above indicated that consumption of downstream products
made from Korean raw milk and milk powder were declining, resulting in an overall decline in the
consumption of domestic raw milk and milk powder.

15 source: MAF.

146 see, Notification 1V.3.3. The consumption of domestic milk powder increased in the first half
of 1996 because the price fell from a high of 5,388 Won/kg in 1995 to a ow of 4,994 Won/kg in the first
sixmonths of 1996. The fall in the price is attributable to an acute rise in inventory from 6,565 tonnes in 1995
to 14,994 tonnes in the first half of 1996, an increase of 342.7 per cent, caused by the single largest increase
between 1995 and 1996. The sharp increase in inventory amount compelled the cooperatives to sell milk
powder at below production cost. Source: MAF.

147 Source: MAF

148 Source: MAF
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(h) Productivity and capacity utilization

4360 Korea asserted that capacity utilization is an example of an injury criterion which is relevant
to industrial goods but is not necessarily useful in assessing serious injury to an industry in the
agricultural sector. In the case of industrial goods such as autos, a high capacity utilization ratio of
plants would be regarded as a positive indicator for the industry. This, however, is not the case in the
raw milk/milk powder industry.

4361 Koreaemphasized that capacity utilization of both the raw milk and milk powder sectors was
fully considered in the serious injury determination. Korea fails to understand the basis on which the
European Communities claim that there is "no examination of capacity utilization™ in view of the fact
that the interim investigation report explicitly dealt with that issue.**°

4362 After considering capacity utilization for the milk powder sector, Korea determined that this
element did not accurately reflect the condition of the domestic industry because the unused portion of
raw milk became larger as SMPP replaced raw milk, livestock cooperatives and processing
companies intake of the unsold raw milk quantity for conversion into milk powder increased, thereby
increasing the milk powder industry’s capacity utilization; however, despite the increase in capacity
utilization, the raw milk converted into milk powder became unsaleable inventory. Thus, capacity
utilization was not a suitable criterion for injury determination purposes and the investigating
authority placed less emphasis on this factor than other injury elements.

4.363 In connection with capacity utilization of raw milk, the investigating authority found that the
rate of utilization was 100 per cent, since all cows had to be milked. Here again, however, like the
milk powder sector, high capacity utilization does not signal a healthy industry. Raw milk had been
substituted for by cheaper SMPP imports and the excess (i.e, unsold) raw milk, due to its
perishability, was turned into unsaleable milk powder inventory.  Accordingly, after due
consideration, Korea discounted capacity utilization in determining the existence of serious injury to
the domestic industry.

() Production

4364 Korea considered the raw milk and milk powder production data in its injury anadysis and
concluded that it was not an appropriate measure for determining the state of the domestic industry. It
is true that raw milk production rose by 3-4 per cent during the investigation period. However, the
excess raw milk was not consumed and thus became milk powder inventory.

4365 The demand for flavoured and fermented milk products aso increased, but such products
were largely made from the cheaper imported SMPP which displaced the domestically-produced raw
milk and milk powder.

4366 In response to a question by the Panef™°, K or ea further clarified certain aspects of the injury
investigation concerning the calculation of the manufacturing costs for the domestic industry:

4.367 The figures of the production costs of raw milk were calculated by adding the costs for feed,
hired labour, depreciation, family labour, interest, and for miscellaneous items such as veterinary
sarvices and medicines, and by subtracting income from by-products. The annually published and

149 see Exhibit Korea-5. A copy of the interim investigation report was publicly available to everyone
and was distributed to al attendants of the public hearing, including the Agriculture
CounsellorA C Van Arnhem of the Netherlands Embassy.

150 The Panel recalls that the question was: “In Korea's first submission, you refer to “production costs
of raw milk.” Could you please provide evidence on how these calculations were performed. Could you also do
the same for “ production costs of Korean milk powder”."
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publicly available “Annual Report of Livestock Production Cost Survey” by NLCF contains detailed
figures for the production costs of raw milk. These figures are as follows:

PRODUCTION COST OF RAW MILK (WON/100K G)

1993 1994 1995 199
Feed 18,209 18,730 20,028 22432
Hired labour 303 362 536 612
Depreciation 7,067 7,256 7,395 7,538
Family labour 14,382 13,264 13,975 14,816
Interest 6,188 5,116 5,935 6,472
Miscellaneous 3,012 3,322 3,604 3934
By-products 9,077 9,189 10,218 9,305
Production costs 40,084 38,861 41,255 46,499

4368 Data for production cost of Korean milk powder was calculated by the tota manufacturing
cost over amount of production of milk powder produced by the NLCF, which appear in pages 46 and
54 of the OAI Report. Tota cost of manufacturing consists of raw material cost, labour cost and other
expenses as is shown in the following Table, reproduced from pages 46 and 54 of the OAI Report.

TOTAL MANUFACTURING COST OF THE NLCF (UNIT: MILLION WONS, WON/KG)

1993 1994 1995 1996.1.-4.

Total manufacturing cost (A) 16,917 13,576 20,491 18,911

- raw material cost (B) 13,996 11,428 16,992 16,209

- labour cost (C) 1,181 961 1,451 772

- other expenses (D) 1,740 1,187 2,047 1,931
Raw material cost/total 82.7 84.2 82.9 85.7
manufacturing cost (%, B/A)

Amount of production (E, tonnes) 13,512 9,495 15,719 10,401
Per unit manufacturing cost (F) 5,158 5,426 5,860 6,178
Sales price (G) 5354 5,294 5,388 4,994
Differencein prices (G-F) 197 -132 -472 -1,184

4369 With regard to the exclusion of certain products from the final measure Koreain answer to a
question by the Panel*** made the following arguments:

4,370 The precise amount of products excluded and the methodology used to exclude them are set
out on page 7 of the OAl Report. The European Communities obtained a copy of the OAIl Report at
the KTC's Public Hearing on 20 August 1996. The European Communities provided the Government
of Koreawith atrandation during the consultations. Thus, the European Communities has aready had
access to the figures at issue.

4371 Based on the analysis of the exporters responses, the OAI concluded that certain items falling
under the same HS code number as that of the SMPP should be excluded from the application of the
safeguard measure on the ground that:

151 The Panel recalls that the question was: "In paragraph 51 of Korea's oral statement to the first
meeting of the Panel, you appear to refer to some products which would have been excluded from the
application of the final safeguard measure. Isthis statement accurate? Were any of these products (or any other
products) excluded by Korea when it conducted its investigation, in particular, for the injury analysis? If so,
please explain the methodology Korea used in doing so as well as the criteria it used to perform such
assessment."
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- they were not smple mixtures of whey powder or starches with milk powder
prepared solely for the purpose of evading comparatively high tariffs;

- they were commonly traded products, and not exclusively targeted at
countries with high negotiated tariffs such as Korea; and

- the import volume was very small.

4372 Alsoin response to a question of the Panel"®* K or ea offered the following clarification on the
relation between SMPP imports and milk powder imports:

4373 Kored's notification of 24 March 1997 and the OAl Report provide the import figures for
SMPP at the second paragraph of section 1V.2. It also provides the equivaent figures for imports of
milk powder in paragraph V.2.2 of the same Notification.

Imports of milk Importsof | Tota imports | SMPP s share of
powder SMPP total imports
1993 14,843 3,217 18,060 17.8%
1994 11,581 15,561 27,142 57.73%
1995 7,576 28,007 35,583 78.78%
1996 (1-4) 583 16,320 16,903 96.6%

4374 The volume of total imports of milk powder and SMPP increased by approximately 90 per
cent over the investigation period, and within that total increase, SMPP's share increased from
17.8 per cent to 96.6 per cent. Therefore, the conclusion that the increase in imports of SMPP far
outweighs the decrease in imports of milk powder is evident.

4375 The Panel aso asked™® Koreato clarify its arguments on the composition of the domestic
industry and to summarize how the serious injury factors were considered for the whole domestic
industry. The following constitutes K orea's response:

4376 Article 2-1 of Korea's Regulation on Relief of Injury to Domestic Industry Caused by Imports
states:

“(i) ‘Domestic industry’ shall mean al the domestic producers who produce products of
the same kind as or products having directly competitive relations with imported goods
concerned; or a group of the domestic producers of the above product whose collective
production accounts for a major portion of the total domestic production.

(i) If a domestic producer concurrently takes part in the import of the product
concerned, only his domestic production shall be included in the domestic industry. If a
domestic producer turns out more than one product, only the production of the product
concerned shal be considered as domestic industry under consideration.”

4377 The OAIl Report in delineating the domestic industry states.

152 The Panel recalls that the question was: "Please provide supporting evidence that the increased
SMPP “far outweighed” the drop in imports of milk powder paying the agreed tariff rate.”

153 The Panel recalls that the question was: "Please provide the panel with a detailed explanation of the
factors you used to identify one single domestic industry (composed of raw milk and milk powder). In addition,
Article 4.1(a) provides “’serious injury’ shall be understood to mean a significant overall impairment in the
position of the domestic industry”. Please provide a summary and clarification as to how the factors considered
led to adetermination of seriousinjury to the whole of the domestic industry.”
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“Domestic industry cited in this survey means natura milk industry and powdered milk
industry which produce natura milk and powdered milk having direct competitive
relations with imports. Natural milk producers include dairy farms and dairy firms that
directly run ranches. Powdered milk producers are the NLCF and dairy firms and
include those who have no powdered milk production facilities and produce powdered
milk on a piecemeal basis.”

4378 The OAI’s position is also reflected in the Notification of 24 March 1997."** In making this
conclusion, the OAl considered overlapping commercial use among raw milk, milk powder, and
SMPP, and resulting commercia competition among those products. The detailed analysis is aso set
out in the OAI Report.

4.379 In determining whether the whole domestic industry was suffering serious injury by reason of

increased imports of SMPP, the competent authorities considered the relevant factors set out in

Article 4.2(a) for the whole domestic industry. In instances where a factor was not relevant to a
particular sector of the domestic industry (because it was not of an objective and quantifiable nature
having a bearing on the state of that industry), the competent authorities explained the basis for

disregarding this factor or the reason why this factor still provided an indication of injury to the whole

domestic industry.

4380 Korea evauated the following factors as summarized in its first submission and explained in,
inter alia, the OAI Report and the 24 March Notification:

@ the rate and amount of the increase in imports of the product concerned in absolute
and relative terms; ™

(b) the share of the domestic market taken by increased imports'®;
(c)  changesinthelevel of sdes™’

(d  production;*®

() productivity;'*

() capacity utilization;*®

1

rofits and losses;*®* and
@ p

(h) employment.*®?

154 G\SG\N\10\K OR\1\Suppl.1, page 7.

155 OAl Report at Section V, Notification at Section 1V.2.

156 OAI Report at Sections V1.2 (a) and (b), Notification at Section 1V.3.4.

157 OAI Report at Sections V1.2 (a) and (b) (sales were compared for the livestock cooperatives given
the non-availability of salesfor individual dairy farmers), Notification at Section 1V.3.9 and 10.

158 OAI Report at Sections V1.2 (a) and (b), Notification at Section 1V.3.1.

159 OAl Report at Section V1.2 (a), Notification at Section 1V.3.2.

160 see Exhibit Korea-5 for the discussion of this in the OAI’s Interim Report circulated at the public
hearing. Further, the Notification of 1 April 1997 made it plain that capacity utilization was unhelpful in
analyzing the serious injury to both the raw milk and milk powder sectors, and so was discounted.

161 OAI Report at Section V1.2 (a) and (b) (the profits and losses were compared for the livestock
cooperatives given the non-availability of profits and losses for individual dairy farmers), Notification at
Section 1V.3.10.

162 OAI Report at Sections V1.2(a)(2) and (b)(5), Notification at Section IV.3.6.
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The competent authorities also considered additional relevant factors indicating serious injury
including:

@) inventory;'®®

(i) investment;*®*

5

(i)  price™ and

(iv) other financial indicators including debt-to-equity ratios and capital depletion.*®

4381 Based on their evaluation of the above factors, the competent authorities considered that the
whole domestic industry was suffering serious injury.

(©) Additional arguments by the European Communities made at the first meeting of the
Pand with the parties

4382 At the first meeting of the pand with the parties, the European Communities further
advanced their arguments under Article 4.2(a) as follows:

(i) Industry definition

4383 Korean dairy farmers are characterized by having small farms (average 25 cattle per farm),
high costs and low productivity and being subject to a high level of government intervention. In
recent years there has been a decline in the number of dairy farms, but an increase in the number of
cattle and in milk production, both absolutely and per head. This shows that the Korean dairy farmers
are undergoing a process of consolidation, similar to that of many other dairy producers in the most
advanced economies, whereby the smallest, least efficient farms are being absorbed and investment
for improvements is being targeted on the remaining larger, more efficient farms.

4,384 This process of rationalization and consolidation is encouraged by the Korean Government.
Financia stimulus is given by the Dairy Cow Competitiveness Enhancement Programme introduced
in 1994, under which the Korean Government gives loans to dairy farmers to improve their facilities.
Korea has declined to give details of the level of expenditure committed to this programme.
However, the success of governmental intervention can be seen by the facts: between 1993 and 1996
the number of dairy farms decreased by 22 per cent, but the number of dairy @ttle increased by
1.6 per cent and milk production by 9.5 per cent.

4385 Despite the fact that the Korean dairy farmers are still rather inefficient by international
standards, Korean milk production has increased almost continuously for the past 20 years and rose
by 17 per cent in the most recent five-year period for which figures are avallable (1991-96).
Production is continuing to rise and it is anticipated that it will increase by a further 2-3 per cent
in 1998.

4386 These production increases are rendered possible by the system operated by the Korean
Government, under which producers are guaranteed a very high price for their raw milk, for unlimited
guantities and irrespective of domestic demand. Like the production, this guaranteed price has also
regularly increased over the course of the last 20 years, so that Korean milk producer prices at the

163 OAI Report at Section V1.2 (a) and (b), Notification at Section 1V.3.5 (inventory in the raw milk
sector was estimated by examining inventory in the milk powder sector).

164 OAl Report at Sections V1.2(a)(3) and (b)(4).

185 OAI Report at Sections V1.2(b)(3), Notification at Section 1V.3.7 (given the non-availability of sales
transaction price for raw milk, sales transactions of milk powder were used as a surrogate).

166 OAI Report at Section V1.2, Notification at Section 1V.3.10.
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time of the safeguard investigation were among the highest in the world, second only to Japan during
the period of investigation. Korea has admitted that the price of raw milk “is maintained at a stable
level fixed by the government” and that the price of raw milk was aso increased twice during the
investigation reference period.’®’  Although Korea terms these prices as “suggested’, they are
identical to the ones that it submitted to the OECD as domestic prices within the framework of OECD
Members' reporting obligations.

(i) Failure to examine correctly all relevant factors of an objective and quantifiable nature
having a bearing on the situation of the domestic industry

4.387 The European Communities consider that the evaluation of injury factors conducted by Korea
is incomplete in the following respects:

for the raw milk industry, Koreafailed to evaluate the profits and losses of the raw milk industry

with regard to the milk powder industry, Korea did not examine productivity, and employment
thereisin reality no examination at al of capacity utilization.
4.388 In addition, the evaluation of many other factorsis seriously flawed. These are:

the rate and amount of the increase in imports of the product concerned in absolute and relative
terms (inclusion of excluded products),

changesin the level of sales (incorrect calculation),
profits and losses (failure to exclude effects of other activities of the co-operatives)

sales prices (failure to take account of the fact that 1996 below cost sales were a “temporary
phenomenon”)

inventory (no reason why inventory levels indicated should be a cause for concern). Thisis a
matter which the European Communities will clarify below.

4389 Therefore the European Communities conclude that Korea violated Article 4.2(a) of the
Agreement on Safeguards by making an incomplete and flawed evaluation of the injury factors.

€)] Profitability

4390 The European Communities noted that Korea supplied for the first time some data on
profitability of dairy farmersin its First Written Submission. The European Communities considered
that: first, Korea s late submission of information demonstrates that those data could indeed have been
gathered and supplied, contrary to what Korea had claimed when the European Communities made
their objections during the consultations, and second, the information which is now supplied confirms
the EC case.

4,391 The European Communities asserted, based on Kored' s data, that in 1994, which witnessed
the imports sharpest increase, farmers profitability was aso a its peak. The absence of correlation
between increase in imports and profitability further demonstrates the absence of causal link between
profitability and the increase in imports. In redity the profitability of Korean dairy farmers is
determined by government decisions on the “reference price”. Koreds table on price and production

167 See, WTO Doc. G/SG/N/10/K OR/1/Suppl.1, 1 April 1997, p. 10, paragraph 1V.3.7 (Exhibit EC-10).
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cost of raw milk shows that the decrease in profitability is due to an increase in production costs
which of course has nothing to do with imports of SMPP.

(b) Inventory
4392 Apart from the size of the stocks, the other important point is the timing of the increase. The

European Communities presented the following graph:

Evolution of Milk Production and Consumption and Milk Powder Stocks in Korea
January 95 to June 96
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4.393 The European Communities argued this graph shows very clearly that the increase in stocks
occurred in November 1995 immediately following the serious decrease in consumption caused by the
“pus milk” scandal. Moreover, the graph shows clearly that the increase in stocks coincided with
steadily increasing milk production. In the light of the above, the European Communities reiterate
their conclusion that the inventory level reported by Korea could not be considered “excessive’, and
that its origin is to be found in a cause which is very different from imports of SMPP.

(© Employment

4394 The figures given by Koreain connection with employment in fact only relate to the numbers
of dairy farm households - which the European Communities take to mean farms. This of course is
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not a measure of employment, especialy in a period where farms are consolidating and increasing in
Size (a development encouraged by Korean government policy).

4.395 The European Communities reiterated that employment is an injury factor expresdy listed in
Article 4.2 Agreement on Safeguards and Korea has completely failed to investigate it.

(d  Debt

4,396 The European Communities note with equal interest that in order to emphasize the problems
of one part of its industry - farmers - which it omitted to consider in its determination, Korea is now
able to supply data on their debt, and even comparing the household debt increase rate of dairy
farmers with that of other farmers. The comparability of the debt level of dairy farmers and the other
farmers is expressed in the graph below submitted by the European Communities:

Average Indebtedness
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This graph, drawn from Korea's own data, shows that although there was an increase of indebtedness
in 1994 (ayear of high profits for the Korean dairy industry as we have just seen), the indebtedness of
the dairy industry is following exactly the same trend as Korean farming generally.

4.397 The European Communities too recalled that an incentive to accumulate debt can also stem
from the favourable credit conditions that Korea admits its dairy industry can enjoy as a result of the
Dairy Cow Competitiveness Enhancement Programme.

4.398 In the EC view the figures in the table on the percentage of debt incurred by cooperatives
from their milk powder operations submitted show a declining trend in indebtedness throughout the
investigation period of 1993 to 1996 which is a hedthy trend. Also, the evolution of profits and
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losses shows no correlation to indebtedness. The figures do not correspond for example, the high
profits in 1992 were followed by an increase of debt in 1993. But more fundamentally, Korea is
comparing apples and pears by caculating aratio of profits and losses from milk powder business by
annual (that is presumably accumulated) debt corresponding to al business sectors of the co-
operatives. The information is simply mideading and in no measure supports Korea s findings.

(e Research and Devel opment

4399 Inthe EC view Kored s First Written Submission contains a new and remarkable argument —
that the ability of the domestic industry to invest in research and development was being impaired.
There is no basis for this in the Notification and indeed no figures for such investment are given. The
European Communities submit that this new attempt of justification of the finding of serious injury
must be disregarded.

(f) Lossof Market Share

4400 It is dways possible to make figures appear more impressive by reducing the denominator
and this is what in the EC view what Korea does in its First Written Submission by expressing
imports of SMPP as a percentage of the milk powder market. The domestic industry definition
covered al milk production and therefore the appropriate figures are for this market. The total market
share of domestic raw milk and milk powder declined some 5.7 percentage points from 91.1 per cent
to 85.4 per cent during the investigation period. The European Communities do not see how this can
be considered indicative of seriousinjury.

(9 Consumption

4401 In the EC view, Korea makes an admission in its First Written Submission when it stresses
the importance of the switch in Korea from the consumption of “white milk” to the consumption of
flavoured and fermented milk and that the latter is directly at the expense of the former. Korea
suggests that since flavoured and fermented milk can be more easily manufactured using imported
SMPP, this demonstrates serious injury. This is not the case The trend identified by Korea
demonstrates that the decrease in domestic milk production was at least partialy caused by a change
in consumer preferences in Korea. This is an additional factor contributing to the situation of the
domestic industry which Korea failed to take into consideration under the second sentence of
Article 4.2(b). Thisisan additiona violation.

(h) Capacity utilization

4402 Korea asserts that evidence of its investigation into this factor can be found in the KTC's
Interim Report. This might be true, but it smply overlooks the point that the factors leading to the
imposition of a safeguard measure should be at the basis of the final decision, which is at issue in this
procedure on “Definitive Safeguard Measures on Imports of Certain Dairy Products’. In the absence
of even a reference to the interim report on this aspect in the final measure, the European
Communities fail to see how it could have been understood that the preliminary determination would
not be, precisaly a preliminary one but a definitive one

(d) Additional arguments by Korea made at the first meeting of the Pand with the parties

4403 At thefirst meeting of the panel with the parties, K or ea further advanced its arguments under
Article 4.2(a) asfollows:

4404 As to the more general substantive points raised by an examination of serious injury and
causation, Korea maintains:
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@ the Agreement on Safeguards does not require application of all the specific injury
criteria set out in Article 4, but refers Members to criteria that should be considered if
relevant, and of an “objective and quantifiable nature’

(b) the Agreement on Safeguards does not provide any indication as to how these criteria
of injury are to be assessed. In the view of Koreg, it is not possible to chalenge a
safeguard measure by examining individual injury criteria, since individual criteria
need to be correlated to general trends and to other relevant criteria. For example,
could an examination of changes in domestic production indicate anything about
serious injury unless correlated to data concerning changes in imports and
consumption?, and

(©) the Agreement on Safeguards does not require that a Member show causation in
specific manner.

4405 WTO Members should be allowed to set more onerous standards than the Agreement on
Safeguards for the imposition of safeguard measures (as indeed the European Communities do).
Korea only has to comply with Agreement on Safeguards. In its view, the consideration of this case,
and the notification and consultation procedures were in full conformity with that Agreement.

4406 Looking at the injury criteria it considered as relevant, objective and quantifiable, the Korean
investigation concluded that the imports of cheap SMPP had increased, that serious injury had been
suffered by the domestic industry, and that the serious injury was caused by the increased imports.
The Korean investigation took into account a number of factors demonstrating a causal link between
the increased imports and serious injury, and discounted factors that had an insignificant or limited
effect.

4407 More specificaly, there was an increase in imports both in absolute and relative terms.
In 1993, the amount of SMPP imported was 3,217 tonnes. The amount increased to 15,561 tonnes
in 1994, 28,007 tonnes in 1995 and 16,320 during the first half of 1996. Based on the above data,
Korea found that imports had increased during the period of investigation.

4408 There was also a significant increase in imports of SMPP relative to domestic production of
raw milk. While the annual growth rate of raw milk production was 3.2 per cent in 1993, 4.2 per cent
in 1995, and 4.4 per cent in the first half of 1996, the annua growth rate of SMPP was 384 per cent
in 1994, 80 per cent in 1995, and 16.9 per cent in the first half of 1996.

4409 Korea aso undertook a profit and loss analysis of the Korean industry, which also showed
serious injury. Both the raw milk and milk powder sectors of the Korean industry incurred heavy
losses during the investigation period. As to the raw milk sector, the European Communities claimed
in its First Submission that the dairy farmers of Korea are guaranteed a “very high price” by the
Government. However, the reference price was only suggested and not guaranteed, and did not even
cover the cost of production. For example, in 1996, the production price per 100 kg was 899 Won
above the suggested reference price. The milk powder sector also showed a great loss.  The dight
profit of 196 Won per kg in 1993 turned into a heavy loss of 1,184 in 1996. There was also a
significant rise in unemployment in the domestic industry due to the imports of cheap SMPP.

(e) Rebuttal arguments made by the European Communities

4410 The European Communities made the following arguments in rebuttal:
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() The Requirements of Article 4.2(a) Agreement on Safeguards

4411 In essence, the European Communities complain that Korea should have investigated al the
relevant facts, and not, as put forward by Korea, “the facts before it”. The investigating authority
must gather al the facts which are available in order to conduct an assessment of the facts as a whole.
This is necessary to meet the requirements of Article 4.2 of the Agreement on Safeguards, notably
that the authority must conduct an evauation (“ detailed analysis of the case under investigation”) and
that, in addition to it, it must engage in a“demonstration of the relevance of the factors examined”).'*®

4412 Korea omitted consideration of certain of the injury factors listed in Article 4.2(a). Also,
certain conclusions drawn by Korea could not be supported by the facts listed, or could not logically
follow from them. As a previous Panel once had the opportunity to note, it is not sufficient for an
authority to refer to the evidence it considered and state its conclusion:

“It was incumbent upon the investigating authorities to provide a reasoned opinion
explaining how such facts and arguments had led to their finding.” **°

4413 In addition, Article 4.2(a) of the Agreement on Safeguards and the precedents quoted in the
EC First Written Submission'”® confirm that the standard of review is for the Panel to verify whether
the investigating authority considered “al relevant facts’, not “the facts before the investigating
authorities’.

4414 Korea cannot excuse its falure to consider al the relevant facts and al the injury factors
mentioned in Article 4.2(a) Agreement on Safeguards by claiming that it need only provide an
adequate explanation of how the facts before it as awhole supported its determination. The European
Communities submit that it is necessary, at a minimum, for a serious injury determination under the
Agreement on Safeguards to demonstrate that the relevance or otherwise of each of the factors listed
in Article 4.2(a) of the Agreement on Safeguards was considered. The European Communities would
further submit that that provision requires each injury factor to be properly andysed unless it is
explained for what reason the injury factor may be disregarded. It is true that no injury factor “in
isolation” can establish seriousinjury but that does not excuse afailure to examine them all.

(i) Failure to examine correctly all relevant factors of an objective and quantifiable nature
having a bearing on the situation of the domestic industry

@ Profitability and prices

4415 The 24 March 1997 Naotification of Korea provided no information as to the profitability of its
dairy farmers. It was only in its First Written Submission that Korea, for the first time, supplied data
in this respect, and subsequently stated, in answer to a question by the European Communities, that
surveys on production cost are implemented every year, including during the period of the KTC
investigation. This, in the first place, shows that contrary to what Korea has said, it was possible to
gather those data and meet the obligation to consider them in the investigation.

168 oee Article 4.2(c) of the Agreement on Safeguards, summarizing this.

169 See. Panel Report on Brazil — Imposition of Provisional and Definitive Countervailing Duties on
Milk Powder and Certain Types of Milk from the European Economic Community, adopted by the Committee
on Subsidies and Countervailing Measures on 28 April 1994, SCM/179, and Corr.1, para 286.

170-5ee, Panel Report in US - Shirts and Blouses, 6 January 1997, WT/DS33/R; US - Underwear,
WT/DS24/6, 8 November 1996.
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() Raw milk prices

4416 The European Communities have explained their view that the “suggested price” for milk in
Korea, athough arguably not formally binding, has considerable practical force. The European
Communities based its assumption on Korea s statement, in its 24 March Notification, that

“The price of milk powder is subject to change according to market forces of supply and
demand, dthough that of raw milk is maintained a a stable level fixed by the

» 171

government” .

4417 Additionaly, the Dairy Industry Promotion Act states:
"Article 3 (the Dairy Committee)

a) The Dary Committee, which belongs to the Minister of Agriculture and
Forestry, shall be established to deliberate on important matters for dairy
industry promotion.

b) The organisation, tasks and operations of the Dairy Committee shal be
determined by Presidential Ordinance."

"Articlel3 (maintenance of prices)

(1) The Minister of Agriculture and Forestry is able to decide specifications and
appropriate prices of raw milk in consultation with the Dairy Committee.”

"Article 14 (mediation of disputes)

(2) In case there is a dispute concerning raw milk transactions, both parties or one party
of the dispute are able to apply for mediation to the Minister of Agriculture and Forestry.

(2) In case there is an application for mediation in accordance with the previous
provision, the Minister of Agriculture and Forestry shall make a mediation and decision
in consultation with the Dairy Committee.

The details such as methods and procedures of the mediation stipulated in the previous
provision shal be determined by Ordinance of the Ministry of Agriculture and Forestry."

4418 Furthermore, if a particular milk processor is paying to dairy farmers less than the prices
decided by MAF, dairy farmers have the legal right to take the milk processor to court on the basis of
the Dairy Industry Act. In fact, agroup of dairy farmers are presently carrying out legal action against
Haitai Dairy on the grounds that they did not receive the guaranteed raw milk price decided by MAF
under the Dairy Industry Act!"

171 See GISG/IN/10/K OR/1/Suppl .1, 1 April 1997, Section 1V.3.7, p. 10 (emphasis added).
172 For example, the following article appeared in the Agriculture, Fisheries and Livestock News of
October 19, 1998 (Exhibit EC-23).

"Subject : The Ministry of Agriculture and Forestry (MAF) urged Haitai Dairy Co., Ltd. to pay
unpaid prices of raw milk, 12.3 billion won (approx. US$ 9.8 million) as soon as possible.

MAF has urged Haitai Dairy, which applied for the court mediation for rescheduling of debt
repayment to the Suwon District Court, to pay raw milk prices, which are generally recognised as
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4419 The European Communities argue that Korea admits that the "suggested prices’ are
sufficiently reliable to justify a conclusion on the profitability of the raw milk producers, that is, dairy
farms. Further strong supporting evidence that the price set by Ministry of Agriculture and Forestry
("MAF") is a guaranteed minimum price is found in the satigtics for the production cost of milk
powder supplied by Korea in answer to a question by the Panel. These were not previoudy made
available.

4420 Taking the 1993 figuresin Korea' s table as an example:

The manufacturing cost for milk powder (F in the table) is stated as 5,158 Won/kg.

The proportion of this cost which is accounted for by the raw materia is stated as 82.7 per
cent, giving a price of 5,158 x 82.7 per cent = 4,266 Worvkg.

Korea has stated that the ratio between milk powder and raw milk is 1:10 (i.e., 10 units of raw
milk are needed to produce 1 unit of milk powder).

The price a which the raw milk producers sold to the milk powder companies can therefore
be shown to be 4,266 + 10 = 427 Wor/kg.

The MAF price for raw milk in 1993 was 394 Won/kg, so the milk powder companies were
paying on average 8 per cent above the MAF price.

4421 Performing this calculation for all of the relevant years gives the following results:

SELLING PRICE OF RAW MILK FOR MILK POWDER PRODUCTION, 1993-9%

1993 194 1995 1996 (1-4)
Manufacturing cost (W/kg) 5,158 5,426 5,860 6,178
Raw materia as % of total 82.7% 84.2% 82.9% 85.7%
Raw milk selling price 427 457 486 529
MAF price (W/kg) 3A 3A 414 431
Premium for raw milk sold + 8.3% + 16.0% + 17.4% + 22.7%
for milk powder over the
MAF price

4.422 based on this information, the European Communities observed:

Firstly, actua raw milk sales prices, do respect the MAF prices and on average are higher.'”
Since the sale prices of raw milk for milk powder production would be expected to be at the lower
end of the market, (Korea has dtated that it is surplus raw milk production which goes for milk
powder) prices for other purposes can be expected to be higher.

wages, as soon as possible. On October 15, 1998 Mr. Nam-Chul Kim, Director of the Livestock
Administration Division of MAF stated ‘Raw milk prices have to be generally recognised as
wages and ‘when the payment of raw milk prices is continuously deferred, dairy farmers will
have difficulties in keep a normal level of living, and will have difficulties in paying for animal
feed, and will be eventually bankrupt.

If Haitai Dairy does not pay for the prices of raw milk appropriately, the Government will be
forced to take appropriate measures. In relation to this matter MAF asked the Suwon District
Court to give cooperation so that the prices of raw milk for which payment is deferred will be paid
regardless of the application for the court mediation for rescheduling of debt repayment.”
173 See, WTO Doc. G/SG/N/10/KOR/1/Suppl.1, 1 April 1997, Section V.2.4, p. 17, where Korea
describes the price set by the government as a“ base price”.
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Secondly, the Korean Government did in fact have available to it information on raw milk
transaction prices, at least on an overal basis, which would have enabled it to include an
examination of thisin the safeguards investigation.

(2 Dairy farm profitability

4423 Regarding the profitability of dairy farms, Korea indicated in the bilateral consultations with
European Communities that this could not be examined by the KTC investigation because this
information was not available. In its First Written Submission Korea contradicts this by seeking to
demonstrate the poor level of profitability of its dairy farms by using on the one hand the government
“suggested” prices as a “surrogate” for actua transaction prices, and on the other hand production
costs, which it now admits are “annually published and publicly available’ in the ‘Annua Report of
Livestock Production Cost Survey’.

4424 The EC assertion that "producers are guaranteed a very high price for their raw milk™ is borne
out, and even extended, by the additional information supplied by Korea. It is stated that “the MAF
suggests the raw milk price reflecting changes in the production cost”. This implies that MAF has
knowledge of the production costs each year and uses them to set a “suggested price” which will
guarantee a profit to dairy farmers.

4425 Korea uses profitability figures to show the supposed injury caused to dairy farmers.
However, these profitability figures are based only on MAF reference prices which, as has been
shown above, are a minimum rather than a norm to be followed.

4426 The European Communities maintain that the figures provided in Korea's table on price and
production costs of raw milk may be miseading. The cost of raw milk production is compared there
only with the MAF reference price. However, if the cost of production is compared with the price
received for milk powder production, avery different picture emerges.

PROFIT MARGIN OF DAIRY FARMERS SELLING RAW MILK FOR MILK
POWDER, 1993-96

1993 1994 1995 1996
Reference price (W/kg)" ™ 3% 3% 414 431
Production cost (Won/kg) 401 389 413 465
Sale price for milk powder 427 457 486 529
Difference: profit (W/kg) + 26 + 68 +73 +64
Profit as % of production 6.5% 17.5% 17.7% 13.7%
price

4427 Based on this table, the European Communities assert that, at least as far as sales of raw milk
for milk powder are concerned, these remained very profitable for the dairy farms throughout the
KTC investigation period. In fact, at the very time when imports of SMPP increased significantly,
in 1994 and 1995, the profitability of dairy farmsin this area increased significantly too.

4428 Therefore, not only was the profitability of dairy farmers significantly greater than Korea has
indicated, but aso there is no evidence of injury at the time when SMPP imports were increasing.
Not only did Korea not properly investigate this issue when this was perfectly feasible, but it is aso
clear that the result of this investigation would have been that no injury was being caused to dairy
farms.

74 The reference prices shown in Korea's First Submission do not coincide with those submitted by
Koreato the OECD. In thistable the latter figures have been used.
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4429 Koreds reply to a question by the European Communities indicate the magnitude of
government loans for each dairy farm — this also is newly supplied information.

KOREAN GOVERNMENT LOANS TO DAIRY FARMS, 1993-96

No of dairy farms % of total dairy Tota value of Average loan per
receiving loans farms receiving loans (million household (Won)
loans \Won)
1993 19,306 68.4% 3,911 202,000
1994 19,549 76.2% 69,402 3,550,000
1995 20,052 85.3% 72,936 3,637,000
1996 13,353 60.4% 91,959 6,887,000

This table shows that the vast majority of Korean dairy farmers™ are in receipt of very generous
loans, a atime when their operations were rather profitable. Also, there seems to have been a clear
shift in government policy in 1996, lending substantially more money, but to only two-thirds of the
number of farmers compared with the previous year.

(3 Milk powder prices and profitability

4430 As regards milk powder prices, which are provided in the 24 March Notification'’®, the
European Communities recall that they show a remarkable stability and that the decrease in the first
four months of 1996 is explained by Korea itself as a “temporary phenomenon”, which therefore
cannot, explain the reduction in profitability.

4431 The table on the sdlling price of raw milk for milk powder production 1993-96, in the EC
view clearly demonstrates that the problems facing the milk powder companies during the period of
the KTC investigation stem principaly from the increasingly high prices which they were having to
pay for their raw material, prices which were increasing even faster than the guaranteed MAF price.
This shows that any decline in profitability of the milk powder companies can be directly related to a
corresponding increase in the profits of the dairy farmers, since the cost of the raw material accounted
for between 82.7 per cent and 85.9 per cent of manufacturing costs in the period 1993-96.

4432 Referring to the basic economic laws of supply and demand, one would conclude that this
increase in the price of raw milk for milk powder production must be due to a shortage of supply of
the raw material. This entirely reasonable hypothesis would serve to explain why Korean dairy
companies increased their imports of SMPP during the KTC investigation period.

4433 Infact, Korea states that “the shortage of milk began to be eliminated from the end of 1994”.
This begs the question as to when the shortage actualy ended (when was the end rather than the
beginning of the end?) It also fails to explain why raw materia prices for milk powder continued to
rise so much after the end of 1994 and why over 7,500 tonnes of milk powder was imported in 1995,
in addition to the increased imports of SMPP.

4434 |In conclusion, it is obvious to the European Communities that neither the imports of a given
product nor their trends have any relation whatsoever with the production costs of the competing
domestic products and therefore with any decrease in profitability resulting from an increase in such
costs. Korea milk powder companies profits are crucialy dependent on the cost of the raw material.
In the period 1993-96 they were paying a price significantly higher than the MAF price for their raw

175 1t should also be noted that the above figures contradict the assertion by Korea that it sought to
assist the domestic industry by providing virtually all 28,219 farms with loans to improve their competitiveness.
At no time in the four years indicated above did the government provide loans to more than 20,052 farms, only
69.6 per cent of the total 28,219 farms quoted —thisis, in the EC's view hardly “virtually all”.

176 See, WTO Doc. G/SG/N/10/K OR/1/Suppl.1, 1 April 1997, Section IV.3.7, p. 10.
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material. Profitability could have been very easily restored by reducing their raw milk purchase price,
and it is not clear why this step was not taken.

(b) Employment

4435 The European Communities observed that, in relation to dairy farms the only evidence
brought forward is the decline in the number of farms. In its view, the European Communities have
put forward to demondrate that this is largely due to a consolidation and rationalization in the
industry. None the less the questions remain. In Kored's reply to a question by the European
Communities it is stated that “there is no difference between the terms ‘dairy fams and ‘dairy
households”. A number of points remain unclear, due to Korea's asserted failure to investigate basic
data on this point, in particular:

the number of people in the households who are actually employed on the farms;

the number of people outside of the households who are employed on the farms;

the number of peoplein the ‘households who can be considered as full-time farmers;

the number of people in the households who are not full-time but generate the mgjority of
their income from the farms;

the age structure of the dairy farmers

4436 Without an investigation of such data it is impossible to reach an appropriate conclusion on
employment patterns in the dairy farms.

(c) Cheese imports

4437 Another possible causa factor which was not examined in any way by Korea is the level of
cheeseimports. This s rather surprising in view of the statement in the OAI Report notes that cheese
imports have “direct influence on consumption of domestic raw milk.”*"” This is followed by the
equally puzzling assertion that “ considering the characteristics of the analysis, data on cheese imports
was excluded”, without giving any justification for such an exclusion.

® Rebuttal arguments made by Korea
4438 K oreamakes the following rebuttal arguments:

4439 As an initid matter, Korea notes that in conducting its anaysis, the Korean authorities
explained that:

“[b]ecause the raw milk and milk powder are inextricably linked, it is useful to analyse
both industries as a whole, and then examine the milk powder separately. Towards this
end, the investigation team will first analyse the raw milk industry which includes milk
powder industry and then conduct a separate analysis of the milk powder industry for the
sake of clarity.”*"®

177 see, OAI Report, p. 16, footnote.

178 OAl Report at 37. The competent authorities determined that milk powder and SMPP are not like
products due to the differences in physical characteristics as SMPP contains on average 80 per cent milk
powder. However, they are directly competitive products. The Government of Korea respectfully suggests that
the Panel should compare SMPP with milk powder on a1 to 1 basis, not just in relation to 80 per cent of SMPP
as the EC contends in its First Submission. SMPP cannot be divided, whether commercially or actually, into
milk powder and other ingredients.
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0] Imports of SVIPP in absolute and relative terms.

4440 Under Article 4.2(Q) of the Agreement on Safeguards, the competent authorities must
examine the rate and amount of the increase in imports of the product concerned in absolute and
relative terms.  The competent authorities stated that “[i]t is essential to examine whether the import
of SMPP subject to investigation increased absolutely or whether they increased relatively compared
to domestic production.”*”® The Korean authorities examined imports of SMPP in absolute terms:

IMPORT OF SMPP SUBJECT TO INVESTIGATION®*®
(unit: tonnes, thousand dollars, %)

1993 1994 1995 Jan.-Aug. 1996
Increase Increase Increase
rate(%) rate(%) rate(%)
Quantity 3,217 15,561 384 28,007 80 22,140 16.9
Vaue 7,037 32,851 366 59,837 82 55,021 40.7

Source: Korealnternational Trade Association (KITA)

4441 The Korean authorities noted an absolute increase from 3,217 tonnes in 1993 to 15,561 tonnes
in 1994, 28,007 tonnesin 1995 and 22,140 tonnes in 1996 (Jan.-Aug.), reflecting an increased rate of
384 per cent in 1994 from the previous year, 80 per cent in 1995 and 16.9 per cent in the first six
months of 1996.

4442 The Korean authorities then examined imports of SMPP in relative terms:

RELATIVE CHANGE OF IMPORT SHARE IN DOMESTIC DEMAND*®
(unit : tonnes)

1993 1994 1995 Jan.-Jun. 1996
Increase Increase Increase
rate(%) rate(%) rate(%)
Total Demand (A) 2,025,063 2,218,738 9.6 2,303,795 38 1,153,964 -2.3
Production of raw milk 1,857,873 1,917,398 3.2 1,998,445 4.2 1,069,224 44
Import of SMPP (B) 3,217 15,561 384 28,007 80 16,320 16.9
Market Share of SMPP 1.6 7.0 - 12.2 - 141
(B/A, %)

Source: MAF and KITA
Notes: Market share is computerized by using the figures calculated in terms of imported raw milk.

The table above indicates the relative increase in imports of SMPP was 384 per cent as compared to
3.2 per cent increase in the production of raw milk in 1994, 80 per cent as compared to 4.2 per cent
in 1995, and 16.9 per cent as compared to 4.4 per cent in the first half of 1996.

179 OAI Report at 32.

180 OAI Report at 32. See, also Notification 1V.2. Contrary to the EC's claim that Korea failed to
remove the volume of “excluded” products before doing its calculations, Korea refers the Panel to the OAI
Report at 7.

181 OAI Report at 35. See, also Notification at V.2 and 1V.3.1.
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(i) Profits and losses

4443 The Korean authorities determined that it was not feasible to accurately calculate the income
of al 23,000 Korean dairy households, which are, for the most part, small and unsystematic.'®
Because profits and losses of the dairy households were not available'®, the competent authorities
used profit and loss information from the cooperatives milk processing activities as a surrogate for
the profits and losses of the domestic industry covering dairy households and livestock cooperatives.
The aggregate ordinary profit of all 14 livestock cooperatives in milk processing activities decreased
from 6,720 million Won in 1993, 4,721 million Won in 1994, 209 million Won in 1995 to
-17,546 million Won during the first half of 1996, while the ratio of ordinary income (loss) to sales
(expenditure) decreased from 1.4 per cent, 0.8 per cent, 0.0 per cent to -5.3 per cent, respectively.'®
As explained by the Korean authoritiesin the OAI Report:

“[s]ince the livestock cooperatives, which are comprised of dairy households producing
raw milk, distribute their profits to their members, the livestock cooperatives' profits and
losses are directly linked to the raw milk producers income.*®

4444 The Korean authorities examined whether the livestock cooperatives made sales below
manufacturing costs and determined that the sales price of milk powder was higher than the
manufacturing costs by 196 Wor/kg in1993. However, the cooperatives incurred losses of
132 Won/kg in 1994 and the negative margin gew larger to 472 Won/kg in 1995 and further to
1,184 Worvkg in the January-to-April period of 1996.'%°

PRICE AND PRODUCTION COST OF KOREAN MILK POWDER
(unit: Won/kg)

1993 1994 1995 1996(1-4)
SalesPrice™ " 5,354 5,204 5,388 4,994
Production Costo° 5,158 5,426 5,860 6,178
Profit\L o™ 196 -132 -472 -1,184

4445 To complete the analysis of profit and loss of the entire domestic industry, the Korean
authorities also examined the profit and loss statements for milk processing companies that produce a
majority of milk powder within this sector. Additionaly, they reviewed profit and loss data for two
“V&(ﬁlf cooperatives which also account for a maority of milk powder production within this
sector .

182 Notification at 1V.3.10.a

183 Ysing the suggested reference price as a surrogate for the raw milk price, it should also be noted that
dairy households experienced declining profit margins during the investigation period.

184 Notification at 1V.3.10.a.

185 OAI Report at 41. See, also Notification at 1V.3.10.a. In its response to a question by Korea, the
EC states that the price paid by the cooperatives for milk powder isinversely related to the profitability of dairy
farmers. Korea submits that where, as in this case, the cooperatives are required to purchase raw milk from
dairy farmers at a price that is unprofitable for the farmers (either because the price is below cost or because the
payment is in part in the form of milk powder) and convert the raw milk into unsaleable inventory, no such
inverse relationship exists.

186 OAl Report at 54. See, also Notification at 1V.3.8-.9.

187 OAI Report at 47.

188 OAl Report at 53

189 Id.

19 OAI Report at 50. See, also Natification at 1V.3.10.b. Contrary to the EC’s erroneous observations
in its First Submission where it states that ‘ Korea's examination of the profitability of the domestic industry is
not in conformity with Article 4.2(a) of the Agreement on Safeguards since it does not examine the whole of an
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4446 The authorities examined sales and gross profit(loss), operating loss, and ordinary loss.™*
Non-confidential information regarding this examination included (a) a decreasing trend in the two
cooperatives net turnover from milk powder operations from 11,937 million Won in 1993,
9,533 million Won in 1994, 11,589 million Won in 1995, and to 2,310 million Won during the first
four months of 1996'%, (b) a decrease in the turnover from milk powder operations of the milk
processing companies from 21,010 million Won in 1994 to 19,750 million Won in 1995, (c) an
increase in operating losses from the milk powder operations of the livestock cooperatives from 755
million Won in 1993, 622 million Won in 1994, 1,244 million Won in 1995, and 681 million Won in
the first four months of 1996, and (d) an increase in corresponding operating losses sustained by
milk processing companies from 680 million Won in 1994 to 1,330 million Won in 1995.*%°

4.447 In conclusion, the competent authorities considered the profit and loss of the dairy households
by looking at the profit and loss of the livestock cooperatives to which they belong and of which they
are shareholders. Because livestock cooperatives are owned by dairy farmers who contribute to the
paid-in capital, the health of the dairy households may be considered through the financial position of
the livestock cooperatives. Facts set out in the OAl Report indicated that the livestock cooperatives
incurred serious losses during the investigation period. Therefore, the OAI found that the depression
in domestic prices caused by the imports of cheap SMPP prevented the livestock cooperatives from
increasing their sales prices™® By the same token, milk processing companies incurred losses
because their milk powder was more expensive than SMPP™’.

(i)  Salesand salesprice

4448 As the European Communities correctly indicated in their first submission, the competent
authorities examined changes in the level of sdes based on an examination of consumption
information for domestic raw milk. The consumption of domestic raw milk was:

“1,844,463 tons in 1993, 1,947,128 tons in 1994, 1947965 tons in 1995, and
984,934 tons in the January-June period of 1996. The consumption increase rate was
5.6 per cent for 1994, 0.0 per cent for 1995, and -2.0 per cent for the January-June period
of 1996.%%%”

4449 The Korean authorities also examined prices for the entire domestic industry. Because Korea
recommends a reference price for raw milk, while the price for milk powder varies in accordance with
changes in supply and demand in the market,” **° the Korean authorities reviewed the price of milk
powder. However, it should be noted that any impact of declining domestic milk powder prices
adversdly affected the entire domestic industry, since raw milk producers own the livestock
cooperatives”®® The authorities identified the following trend in nominal prices:**

interconnected industry’, the Korean authorities carried out a profit and loss analysis covering the entire
domestic industry.

191 OAI Report at 50.

192 Notification at 1V.3.10.b.i.

193 Id

194 Notification at 1V.3.10.b.ii.
195 Id

196 OAI Report at 62.

197 Id.

198 OAl Report at 38. See, also Notification at 1V.3.3.

199 OAl Report at 48. See, also Notification at 1V.3.7.

200 K orea refers the Panel to the more detailed discussion of pricesin the context of causal link below.

291 |n its Response to a question by Korea, the EC states that “it does not entirely understand what is
meant by Korea with the term ‘real price’. The real price of a product is its price adjusted by the rate of
inflation which reflects, for example, increases in production costs. In developing countries like Korea, which
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CHANGESIN SELLING PRICESOF DOMESTIC MILK POWDER?**?
(unit: Won/kg.)
1993 1994 1995 1996. 1-4
Prices 5,354 5,294 5,388 4,994

Data Provided by NLCF to the KTC.
Note  According to the Dairy Handbook, whole milk powder price, which stood at 5,100 Won/kg. in 1993 declined to
4,700 Wor/kg. in 1994.

4450 The Korean authorities also examined price data from May to August 1996 and determined
based on confidential data that the most recent prices for domestic whole milk powder ranged from
2,900 to 4,500 Worvkg and skimmed milk powder from 3,800 to 4,200 Worvkg.**® The OAl Report
considered and evauated the decline in prices, but given the confidentiality attached to actua sales
prices could only publish the following table:

TREND OF DOMESTIC MILK POWDER PRICES™™

Date Seller (Cooperative) Buyer (Firm) Price (Won/kg.) Volume (kg.)
Whole 96-8-24 Seoul Milk Producers Urimil Co. X, XXX XX
Milk
Powder
96-7-29 Chongju Milk Producers Haptong Co. X, XXX X, XXX
96-4-27 Kwangju/Chonnam Puch'on Co. X, XXX X, XXX
96-7-4 Kwangju/ Ugwang Co. X, XXX XX, XXX
Chonnam
96-5-31 Kyongnam Dairy Sobu Co. X, XXX X, XXX
96-7-29 Kyongnam Dairy Sobu Co. X, XXX X, XXX
96-5-29 Taebaek Sejin Co. X, XXX XX, XXX
Skimmed
Milk
Powder
96-8-26 Umsong Namyang co. X, XXX XX, XXX
Data Provided by NLCFtothe KTC.

4451 In concluson, the Korean authorities determined that the decline in sales of domestic
products would have been much higher and more rapid had the Korean milk powder producers not
sold milk powder a below production cost.

4452 Regarding the suggested reference prices for raw milk Korea stated that the NLCF recognizes
the suggested reference price for raw milk established by the Government of Korea. This scheme in
no way guarantees the Korean dairy farmer a profit®®. Indeed, in certain years, the price suggested by
the Government of Korea was lower than the average production cost of the Korean dairy farmer”™.

have annual inflation rates of several percent, what really matters is the trend of the real price, rather than its
nominal price. Real price of domestic milk powder declined substantially during the investigation period.

202 OA| Report at 48. See, also Notification at 1V.3.7 (including the price comparison table).

203 OA| Report at 48.

204 Id.

25 See  Notification Pursuant to Article 12.1.(C) of the Agreement on Safeguards,
G/SG/N/10/KOR/1/Suppl. 1, (1 April 1997), Paragraph V.2.4. See also EC’ s First Submission, Exhibit EC-10.

2% |t is important to note that the prices suggested by the Government of Korea, while slowly
increasing, do not fully reflect the increase in the prices within Korea. Therefore, the real price equivalent hasin
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Further, in times of difficulty, it is normal for the livestock cooperatives to pay dairy farmers partialy
in kind. This usually takes the form of 70-80 per cent cash and up to 20-30 per cent milk powder®®’.

4453 Korea considers that the EC's statement that "producers are guaranteed a very high price for
their raw milk" is mideading. The price suggested by the Government of Korea, particularly when
compared to the production cogt, is not very high. Furthermore, the Korean government does not
impose a guaranteed price, but only provides a suggested reference price to facilitate afair transaction
between individual dairy farmers and large users of raw milk, such as processing companies. This
price is forecasted by the government taking into account inflation and production costs. It does not
necessarily result in aprice that covers production costs, which was the case in 1996.

4454 The Korean government does not set a guaranteed price, but only provides a suggested
reference price. In addition, dairy farmers may sdll a virtually unlimited quantity of their production,
but when the market for milk powder declines and inventories rise, as was the case during the
investigation period, cooperatives often pay for raw milk in a combination of cash and milk
powder™®,

(iv) Employment

4455 The Korean authorities found that the number of dairy households declined during the
investigation period as seen in the following table:

fact declined. For the period 1982-1996, farmers, including dairy households saw an increase of 81.1 per cent in
the cost of their inputs (as a result of inflation), while the government suggested price for raw milk only
increased by 37.7 per cent. See Korean National Statistical Office, Major Satistics of the Korean Economy,
1998.3, p.151.

207 See, for example, the Livestock Farming Newspaper dated 30 April 1996 (see Exhibit Korea-1)
noted that:

"Financial difficulties facing small-scale dairy cooperatives have been aggravated due to the
increased milk stockpile, so that most of them are paying partly in milk powder for purchases of
raw milk’, said an official of the NLCF.

He added ‘For example, recently Kyungnam Dairy Cooperative and Pusan-Kyungnam Milk
Cooperative are making payments in kind for up to 20 per cent of their purchases of raw milk. If
the milk powder stockpile continues to increase, dairy cooperatives will have to pay in milk
powder and not in cash.’

In addition, he urged the Government to establish policy measures for reducing the current huge
milk powder stocks.”

208 The percentage increase in the membership of the NLCF increased during the investigation period.
This increase was a direct result of the increase in imports of SMPP, since as these replaced Korean raw milk,
farmers that had sold raw milk directly to processing companies were now faced with stiff competition from
SMPP. In order to get rid of the raw milk, they had to sell to cooperatives, and in order to sell to cooperatives,
they had to be members of those cooperatives.
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CHANGESIN THE NUMBER OF DAIRY HOUSEHOLDS®
1993 1994 1995 1996. 1-6
Increase Ratel Increase Rate Increase Rate
(%) (%) (%)
Number of Dairy 28,219 25,667 -9.4 23,519 -8.4 22,725 -3.9
Households

4456 Contrary to the EC claims, the reduction in the number of dairy households is not a result of
any Korean Government programmes. Indeed, the dairy households were provided with loans from
the Livestock Development Fund to maintain their competitiveness:**°

4457 With respect to domestic milk powder production, the Korean authorities stated:

“As the milk powder production became automated, the number of workers employed in
milk powder production decreased over the years. Currently, very few people are fully
employed for the exclusive purpose of engaging in milk powder production. Workers
producing other dairy products are used temporarily, when needs arise, to engage in milk
powder production. Accordingly, employment and wage are insignificant factors in
operating milk powder business.*"”

4458 Therefore, because unemployment increased in the raw milk sector and was an insignificant
factor in the milk powder sector, the Korean authorities considered that employment declined during
the period of investigation for the whole domestic industry.?*?

(V) Inventory

4.459 For the domestic industry as a whole, the Korean authorities examined changes in the level of
inventory. The authorities stated:

“The amount of domestic milk powder in inventory was 4,509 tons at the end of 1993,
1,517 tons at the end of 1994, 6,565 tons at the end of 1995, and 14,994 tons at the end of
June 1996. As such, the inventory rate of raw milk which dightly decreased from 2.4 per
cent in 1993 to 0.8 per cent in 1994 increased to 3.3 per cent in 1995 and further to
13.0 per cent in the January-June period of 1996. The total value of raw milk inventory
as of June 1996 is 92,633,000,000 Won.”***

209 OA| Report at 40. See, also Notification at 1V.3.6.

210 | oans were not provided to consolidate or rationalize the industry since these loans were not
provided to encourage dairy farmers to relocate and find other means of livelihood. The loans were paid
exclusively for dairy business purposes and the farmers had to repay the outstanding loans amounts once they
left the dairy industry. The EC’s reference to the Dairy Industry Plan which sought to reduce the size of the
Korean dairy industry by 5.9 per cent is irrelevant since the Plan only took effect in August 1997 and the
investigation of the dairy industry in this case ended in October 1996.

211 OAl Report at 49. See, also Notification at 1V.3.6.

212 Contrary to the EC’s contentions, the Korean authorities did investigate employment for the whole
domestic industry and considered that declining dairy farming households properly represented declining
employment in the Korean dairy industry. In response to a question by Korea, the EC tells Korea how to
interpret its data on dairy households and essentially refers to any examination of afactor that differs from how
the EC would have examined such factor as the failure to examine the factor at all. Korea considers that the
Panel should not evaluate this case based on the EC’s view of how the EC itself would have conducted the
investigation.

213 OAl Report at 38. See, also Notification at 1V.3.5.
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4460 Increase of milk powder inventory is clear evidence of serious injury in this case not only to
the milk powder industry, but also to the entire domestic industry. As explained above, raw milk that
is not consumed has to be converted into, inter alia, milk powder. Conversion only increases supply
and inventory of milk powder. Therefore, increased milk powder inventory not only indicates
oversupply of milk powder but also demonstrates displacement of domestic raw milk by cheap
imported SMPP, thus signifying serious injury to the entire domestic industry.

4461 The Korean authorities then presented the supply and demand for raw milk (including milk
powder) asfollows:

SUPPLY AND DEMAND OF RAW MILK (INCLUDING MILK POWDER)**

1993 1994 1995 1996. 1-6
Increase Increase Increase
Rate (%) Rate Rate(%)
(%)
Total Demand (A) 2,025,063 2,218,738 9.6 2,303,795 3.8 1,153,964 -2.3
Domestic Raw Milk 1,844,463 1,947,128 5.6 1,947,965 0.0 984,934 -20
Consumed (B)
Production (D) 1,857,873 1,917,398 32 1,998,445 4.2 11,069,224 4.4
Inventory (E) (in terms of 4,509 1,517 -65.4 6,565 |332.8 14,994 342.7
Raw Milk) (45,090) (15,170) (65,650) (249,940)
Inventory Rate (E/A, %) 24 0.8 33 13.0
Domestic Raw Milk's Market 91.1 87.8 84.6 854
Share (B/A, %)
Data: MAF
Notes: 1) Total demand reflects demand for raw milk, imported milk powder, SMPP, and milk powder in stock.
2 Inventory, inventory rate and the consumption amount are calculated based on the amount of milk

powder calculated in terms of the conversion ratio when converting milk powder to raw milk.

4462 The increased inventory incurred a significant amount of costs®*® Even if depreciation is

disregarded, the cost of inventory amounted to 17.3 hillion Won (approximately US$21.6 million)
during the investigation period. The inventory costs during the first sx months of 1996 alone were
5.8 billion Won (approximately US$7.3 million), and the domestic producers were compelled to incur
the full inventory cost because, unlike the European Communities, Korea does not subsidize the
inventory costs of milk powder.

(vi) I nvestment

4463 The Korean authorities evaluated investment in the raw milk and milk powder sectors of the
domestic industry. The only investment information for the raw milk sector was based on the amount
dlocated to dairy farmers by the Dairy Cow Competitiveness Enhancement Programme**®  This
project was necessary because of the inability of the raw milk sector to attract investment.*’ The

214 OAl Report at 39.
215 Notification at 1V.3.4

218 OAI Report at 40.
217 |d
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authorities also evaluated investment in the livestock cooperatives as an indicator of injury to the
whole industry, given the ownership of the cooperatives by the raw milk producers®® The
authorities evaluation showed, inter alia, that total investment, which includes research and
development, declined significantly over the investigation period and that there was virtualy no
investment made in the milk powder industry for purposes of expanding production facilities?*®

(vii)  Share of the domestic market taken by SVIPP

4464 The Korean authorities examined the share of the total domestic market (consisting of
domestic raw milk, domestic milk powder, imported milk powder, and imported SMPP), and found
that the share of the domestic market taken by SMPP increased by 12.5per cent during the
investigation period. **°

4465 Korea would like to clarify one point that may have caused confusion in interpreting the
actual market share of SMPP in the Korean domestic market. According to the figures set out on
page 58 of the OAl Report, the market share of SMPP increased from 1.6 per cent in 1993 to 7per
cent in 1994, 12.2 per cent in 1995 and 14.1 per cent in the first sx months of 1996. This represents a
net increase in the market share of 12.5 per cent during the investigation period. Because the product
under investigation is only SMPP, the table at page 58 of the OAl Report represents an accurate
measure of SMPP's share of the tota market. While the market share of SMPP increased from
1.6 per cent to 14.1 per cent during the investigation period, the market share of imported milk
powder and SMPP increased by 5.7 per cent®*(although the market share of SMPP increased by
12.5 per cent the market share of imported milk powder decreased by 6.8 per cent). This is reflected
in the Table on page 17 of the OAl Report. However, as the product under investigation is SMPP,
only the market share of SMPP must be emphasized, not the combined market share of imported milk
powder and SMPP.

(viii)  Capacity utilization

4466 The Korean authorities examined capacity utilization for both the raw milk and milk powder
sectors of the domestic industry in the interim injury investigation report. In both sectors, capacity
utilization was discounted in determining serious injury because it was considered of limited
relevance, i.e., it was not “of an objective and quantifiable nature having a bearing on the state of that
industry”, and was therefore omitted from the final OAI Report. For the raw milk sector, “[c]apacity
utilization was aways 100 per cent since raw milk is produced by dairy cows, which cannot be |eft
idle like some other forms of production.”#**

218 OAI Report at 49.

219 1d. Contrary to the EC’'s Oral Statement, page 49 of the OAI Report shows that consideration of
investment was not “ new and remarkable”.

220 OAl Report at 58. Korea agrees with the United States comment in its third party oral submission
that “Article 4.2(a) contains no numerical test or threshold requirement for market penetration, explicit or
implied. Instead, Article 4.2(a) requires that the competent authority evaluate ‘al relevant factors,” of which the
percentage share of the domestic market is only one.”. Korea cited the United States Wheat Gluten case in its
first submission to highlight the fact that a low market penetration rate does not preclude competent authorities
from making an affirmative serious injury finding based on all relevant factors and such alow rate may even be
significant based on “the nature of the product and the nature of competition in the market.

221 The EC simply alleges, whether erroneously or intentionally, that a decline of 5.7 per cent points (in
market share) cannot be considered supportive of afinding of seriousinjury. The alegation is totally wrong in
that the number of 5.7 per cent refers to the imported milk powder and SM PP combined, not the product subject
to injury investigation, namely the SMPP.

222 Notification at 1V.3.2. See, also OAI Report at 36 (“The collection of raw milk from dairy farmers
does not change simply because there is a change in demand.”). The EC states that the Korean authorities
examination of capacity utilization was, in its view, not “serious” because a Korean dairy farmer with 100 cows
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4467 For the milk powder sector, the authorities examined capacity utilization in their interim
report®*® but determined that this factor had limited relevance because:

“Raw milk, milk powder and SMPP can be used as raw materials to produce fermented
milk, flavoured milk, ice cream and other marketable milk products. An increase in
SMPP affects the amount of domestic milk powder consumed and also impacts the milk
powder inventories and prices. An increase in the import of SMPP aso affects the
amoun}zgf raw milk consumed which in turn affects the milk powder inventories and
prices.”™

4468 In other words, “the absolute increase of [SMPP] led to a drastic increase in the surplus of
raw milk, al of which was then converted into milk powder.” ** The necessity of converting excess
rawv milk to milk powder means that high capacity utilization rates do not necessarily indicate an
absence of injury, especialy when the milk powder remains as unsold inventory. Therefore, capacity
utilization was considered to have only limited relevance as an injury factor.

(ix) Production and productivity

4469 The Korean authorities examined production information for the whole domestic industry,
stating that:

“[t]he production amount of domestic raw milk [including milk powder] was
1,857,873 tons in 1993, 1,917,398 tons in 1994, 1,998,445 tons in 1995, and 1,069,224
tons in the January-to-June period of 1996. The increase rate was 3.2 per cent for 1994,
4.2 per cent for 1995, and 4.4 per cent for the January-June period of 1996.”%%°

4470 The authorities reasoned that an increase in production in the domestic industry does not
necessarily indicate the existence or absence of injury. Asthey stated:

“The production of raw milk cannot be temporarily reduced without resorting to the
daughter of dairy cows. Rather than reducing the size of their herds - the average size of
which is quite smal - Korean dairy farmers continue norma levels of raw milk
production even during periods of weak demand, since excess raw milk is supplied to the
livestock cooperatives for conversion into milk powder.?*’

4471 Milk processing companies decreased their purchases of raw milk from dairy households,
while increasing their purchase of cheaper SMPP. As milk processng companies curtailed their
purchases of domestic raw milk, Korean dairy households were forced to turn to the livestock
cooperatives, which were obliged to collect the unsold raw milk produced by their member dairy
households. In short, the absolute increase of SMPP led to a drastic increase in the surplus of raw
milk, al of which was then converted into milk powder.?*®”

“can choose to only have 80, if economic conditions require this.” Korea does not consider that the slaughtering
of 20 per cent of Korea's dairy cows is a viable remedy to the serious injury caused by increased imports of
SMPP from the EC.

223 gee, Exhibit Korea-5.

224 OAI Report at 37.

225 Notification at 1V.3.1. Contrary to the EC’s contention, the Korean authorities examined the
relevance of capacity utilization during itsinvestigation

226 OAl Report at 38. See, also Notification at 1V.3.1.

221 Notification at 1V.3.1.

228 Notification at IV.3.1. See, also OAl Report at 36-38. In its First Submission, the EC argues that
the Korean competent authorities' reasoning is, in its view, not credible. The EC contends that technology
(feed, additives, etc.) existsto vary production and 10-12 per cent of dairy cows are retired or slaughtered every
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4472 Asto productivity, given the nature of the industry, the authorities evaluated this criterion in
terms of production for the whole domestic industry.?*® Productivity alone was considered of limited
relevance because the increase of “productivity” in the raw milk sector (i.e., increased production of
rav milk despite the declining number of dairy households) was attributable to advances in
technology®*® and because the increased “productivity” in the milk powder sector (i.e., increased
production compared to stable factors of production) was attributable to the fact that increased
amounts of raw milk were required to be converted into milk powder, which remained as unsold
inventory.®** In the dairy industry, increased productivity in the milk powder sector, in fact, suggests
injury to the whole domestic industry.

4473 Contrary to the EC clams, the authorities examined productivity for the whole domestic
industry. Moreover, the authorities did not “ replace the examination” of one factor with another. The
authorities examined productivity and determined that it was not dtrictly relevant §.e,, not of an
objective and quantifiable nature having a bearing on the situation of that industry).

4474 Thus, the Korean authorities considered production and properly concluded that changes in
productivity were not appropriate indicators of serious injury because it was not possible to curtail
production of raw milk without slaughtering cows, and so any surplus had to be converted, inter alia,
into milk powder.

(9 Additional arguments by the European Communities made at the second meeting of the
Panel with the parties

4475 At the second meeting of the panel with the parties, the European Communities further
advanced their arguments under Article 4.2(a) as follows:

()  Profitability

4476 The European Communities reiterated their view that Korea did not investigate the
profitability of dairy farmers during its investigation, only the profitability of the milk powder
producers.

4477 In reply to the EC complaints during the consultations, Korea claimed both then and
subsequently in its Notification of 24 March 1997°%, that it could not carry out a profitability anaysis
for the dairy farmers because they were too numerous. However, in its first written submission it
produced for the first time a comparison of prices and production costs based on a survey of 150 dairy

year. Through these means, the EC considers that dairy farms can reduce production whenever necessary.
Korea considers that the EC is again simply conducting its own unsubstantiated investigation of Korea's dairy
industry. The EC ignores the fact that in Korea's relatively underdeveloped dairy industry composed of
approximately 23,000 individual dairy households, any potential technological advancement is used to increase
production, and dairy cows cannot be slaughtered “when necessary” in response to increased SMPP imports.
Moreover, although it is feasible to reduce the production capacity of cows through reduction of feed, the EC
fails to point out that once a cow’s output has been reduced in this way, it is almost impossible to increase it
again.

229 5ee, OAI Report at 38; Notification at 1V.3.2.

230 Technological advancements include, inter alia, construction of open sheds equipped with fan
ventilation systems to keep temperatures at an optimum level, use of milking machines to collect milk, including
installation of pipelines to collect milk, and use of total mixed ration (TMR) system to provide adequate
nutrition to cows. Dairy cows are very sensitive to temperature and their production varies according to their
surrounding temperature. At a temperature ranging between 4 and 27 degrees Celsius, dairy cows produce an
optimum amount of milk, approximately 25 kg. If the temperature increase to 30 degrees or above, output is
reduced to 80 per cent. At 40 degrees or above, it fallsto 40per cent. See, United States Feed Grains Council,
Dairy Feeding Guide at 117.

231 Id.

232 See, paragraph 3.10(a) at page 12.
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farmers which showed high profits in 1994 declining to a small loss in 1996 because a steadily
increasing reference price did not keep up with the increase in production costs. Furthermore Korea
admitted that production costs are calculated and published on an annua basis (in the * Annual Report
of Livestock Production Cost Survey’) and that the “suggested reference price” is set with the aim of
covering the costs of production.

4478 In the EC view this proves that Korea did have access to the information and therefore could
have investigated profitability of dairy farmers.

4479 The European Communities do not accept Korea's reasoning, that the livestock co-operatives
profits and losses are directly linked to the raw milk producers income because the dairy farms own
the cooperatives. In fact, the livestock cooperatives profits have an inversely proportional
relationship to the income of the dairy farmers. If the price of raw milk increases, dairy farmers make
more profit and milk powder producers and livestock cooperatives make less.

4480 Koreaaso provided data showing the manufacturing cost of milk powder and the percentage
represented by raw milk. This alows caculation of the average price obtained for this raw milk by
the dairy farmers. This calculation shows that dairy farmers were obtaining more than the suggested
price and that this positive margin was increasing over the period a hedlthy situation for dairy farmers.
Of course the figures can be adjusted to take into account other costs but, they will still show amargin
over the suggested price.

4481 Admittedly these deduced prices only relate to sales for milk powder production. But Korea
itsalf ingists that only surplus milk which cannot be disposed of in sales of fresh milk is sold for milk
powder. Accordingly, the dairy farms must have been obtaining even better prices for their other milk
sales.

4482 The EC table on the profit margin of dairy farmers selling raw milk for milk powder shows
the profit levels of the dairy farms for saes of raw milk for milk powder, which would tend to
represent the lowest price received for raw milk. Rather than a profit situation degenerating into loss,
as Korea has claimed in its own figures, this Table shows precisely the opposite, that dairy farms were
becoming increasingly profitable during the investigation period.

4483 From another perspective the tables on sdlling price of raw milk for milk powder, above at
paragraph 4.426, production and profit margin of dairy farmers sdlling raw milk for milk powder,
show that the steadily increasing profit levels obtained by the dairy farms were squeezing the margins
of the milk powder companies and reducing their profitability.

4484 By only looking at the profitability of the small part of the domestic industry that was losing
money to the larger part which was profiting at its expense, Korea has failed to properly examine
profitability and its injury finding cannot be considered in conformity with the Agreement on
Safeguards.

(i) Employment

4485 In he EC view the number of dairy farms cannot be taken as a measure of employment as
Korea has done. This is especially so in view of the fact that the number of cows per farm and
productivity were increasing — i.e., the industry was consolidating. As the European Communities
pointed out thisis a perfectly healthy development.

4486 Korea has not responded to this objection and persists in confusing the number of dairy
households (that is farms) with employment levelsin dairy farms.

4487 Inthe EC view, therefore Korea has not properly examined employment.
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(i) Investment

4488 Investment was not identified as an injury factor in Korea's 24 March Notification but the EC
comments on it because it features in Korea' s submissions to the Pandl.

4489 There are numerous inadequacies in this attempt to justify a finding of injury ex post facto on
the basis of investment. For example, Korea states that the |osses suffered by cooperatives led to their
inability to attract investment and this led Korea to provide financial assistance through the Livestock
Development Fund. However, Korea later states that “the only investment information for the raw
milk sector was based on the amount alocated to dairy farmers by the Dairy Cow Competitiveness
Enhancement Programme. (footnote omitted) This project was necessary because of the inability of
the raw milk sector to attract investment.” In the EC view the economic data relied upon by Korea
seems to change from one submission to the next.

(iv) Livestock cooperatives' volume of raw milk collected

4490 Korea claims that dairy farms were forced to turn to the livestock cooperatives, which were
obliged to collect the unsold raw milk. Membership of NLCF increased from 85 to 99 per cent over
the investigation period.

4491 In fact, analysis of the figures provided by Korea shows that the increased purchases of raw
milk by the livestock cooperatives were due primarily to increases in their membership, and that the
proportion of their members milk which they actualy collected declined steadily between 1993
and 1996, as shown in the table below.

1993 194 1995 1996
Proportion of dairy farmers 85.5% 91.2% 93.3% 99.9%
who are NLCF members (A)
Proportion of raw milk 41.36% 42.80% 44.30% 45.30%
production collected by
NLCF (B)
Proportion of NLCF 48.4% 46.9% 47.5% 45.3%
members milk collected by
NLCF (=B+A)

The percentage of milk collected by cooperatives is calculated as a percentage of total milk
production and increases from 41.36 per cent to 45.3 per cent over the reference period. This is in
fact a lower proportionate increase than the increase of the Membership and therefore demonstrates
that the proportion of milk collected by the cooperatives was declining. Consequently there cannot
have been any change in the ability of dairy farms to dispose of their milk to other purchasers at prices
well above the suggested price. Again in the EC view this does not suggest injury but rather the
contrary.

(v) Production and productivity

4492 The European Communities refer to Koreds second written submission where Korea states
that

“Productivity alone was considered of limited relevance because the increase of
“productivity” in the raw milk sector (i.e., increased production of raw milk despite the
declining number of dairy households) was attributable to advances in technology and
because the increased “productivity” in the milk powder sector (i.e., increased production
compared to stable factors of production) was attributable to the fact that increased
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amounts of raw milk were required to be converted into milk powder, which remained as
unsold inventory. In the dairy industry, increased productivity in the milk powder sector,
in fact, suggests injury to the whole domestic industry.”

4493 In the EC view this paragraph shows injury (if such it is) caused by one part of the industry
(the raw milk producers who were increasing production) to another (the cooperatives who were
obliged to buy milk at fixed prices).

4494 This injury (if such it is) is not caused by imports but technologica advances, according to
Korea.

4495 This technological advances increase the production and profitability of dairy farms and
contributes to producing a surplus of milk a a time of declining consumption at least in 1995-96.
Thisin turn iswhat has led to an increase in milk powder inventories.

4496 The effect of increasing production of raw milk colliding with its decreasing consumption and
a stable level of imports of SMPP has been graphicaly illustrated by the European Communities. A
remarkable coincidence is evident between the decrease in consumption starting in November 1995
and the increase in stocks.

(vi) Price relationships

4497 A fundamenta criticism of Koreda's determination is that it has not conducted an investigation
into the prices of the imported products and their possible effect on the domestic industry.

4498 Korea claims that it did examine prices and “undercutting” and refers to page 62 of the OAI
Report (English version). The figures presented there show SMPP at half the price, tonne for tonne,
of domestic milk powder. But, In the EC view this is like comparing the prices of butter and
margarine. It is clear that the characteristics and uses of a product like the domestic one, pure milk
powder, cannot be the same as that of a product like the imported one, SMPP, which is only a mixture
containing milk powder. Indeed Korea asserts that “most Korean users of milk powders state ... that
the domestic products are of higher quality than the imported SMPP.” Not only are the characteristics
of the products different but so also are their uses Korea admits that "SMPP was an effective
subgtitute for domestic raw milk and milk powder in most industrial uses', but not in all.

4499 These differences clearly have an impact on pricing decisions for both products. However
Korea made no analysis of the extent to which substitution may take place or what the proper price
relationship should be.

4500 It isaccepted that the products compete but so for example do Whisky and Sochu. That does
not make them of equal value.

(h) Additional arguments by Korea made at the second meeting of the Panel with the
parties

4501 At the second meeting of the panel with the parties, Korea further advanced its arguments
under Article 4.2(a) as follows:

4502 Korea asserted that the European Communities raised two fundamentaly inconsistent
arguments:

@ that the OAI Report is not the appropriate source of relevant information for review
of Korea's obligation, yet the European Communities seek to make arguments in
relation to Korea' s failure to comply with Articles 2 and 4; and
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(b) that this report “has only been made recently available”.

If the OAI Report is not a relevant source of materia for its review, why does the European
Communities complain that they have only just received that Report (which Korea maintains is
untrue), and what relevance do arguments under Articles 2 and 4 relating to establishment of the
increase in imports, serious injury and causal link between the two have if the investigation
undertaken by the Korean authoritiesis not at issue?

4503 Regarding the EC specific arguments on Article 4.2(a) and (b), Korea notes the perils inherent
in permitting a Member to substitute its own analysis and conclusions for that already undertaken by
the investigating authority of another Member. Such investigations require an analysis of complicated
factual, legal and economic issues, and these are smply not amenable to second-guessing by any third
party, least of al a complainant.

4504 In Koreds view the European Communities build a major part of their Rebuttal Submission
around their calculation of the price of raw milk from the price of milk powder produced by the
NLCF. Thisanalysis calls for anumber of comments:

(a@ First and most importantly, there is no reliable way of arriving a an accurate or
appropriate transaction price for raw milk in Korea, since there are more than
20,000 vendors. As noted a page 41 of the OAI, Section 1V.3.10a of the
Notification, this is why the OAI did not undertake such a calculation. Korea is not
seeking to arrive at a more accurate selling price for raw milk than that arrived at by
the European Communities, but is simply seeking to show that it is not possible to
arrive at an accurate figure, and any attempt will not be abasis for arationa analyss;

(b) However the European Communities make their calculations, the redity is that it is
not feasible to produce “actua raw milk sales prices’. Such prices are only found in
the individua contracts between the dairy farmers and their purchasers, and are not
disclosed to third parties. It strains credibility for the European Communities to
assart that “the Korean Government did in fact have available to it information on
raw milk transaction prices, at least on an overal bass’;

(c) Even if the Pand considers that it is possible to adopt the broad methodology
attempted by the European Communities, which Korea does not, then looking
specificaly at the EC table on the sdling price of raw milk for milk powder
production, see paragraph 4.420, Korea notes that the European Communities have
assumed, incorrectly, that the NLCF's “raw material cost” is identical to the cost of
raw milk. The NLCF's “raw material” cost includes severa elements of cost which
were incurred after the purchase of raw milk from the farmer, and so cannot form part
of the farmers selling price. In order to begin to work back from the NLCF's
manufacturing cost to the price of raw milk paid to the farmer, these subsequent costs
would need to be deducted. The two most significant costs are collection (including
transportation from the farm to the NLCF's production facility), and the cost of
packaging the finished milk powder. 1n 1993°*, for example, the NL CF reported that
its collection cost (including transportation) of raw milk from the farm to its milk
powder production facilities was 40.6 Won/kg. Further, in the same year, the NLCF
packaging cost was 5.9 Worn/kg. In order to eiminate these two elements from the
“raw material cost” of the NLCF, it is necessary to deduct approximately a further
10.9 per cent from the “raw material cost”. After such deduction, and on the basis of
the EC methodology (which Korea reiterates is not an appropriate method to derive

233 K orea understands that this method would need to be applied to all other years.
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the salling price of raw milk), the prices paid by the NLCF to farmers for their raw
milk often did not exceed the MAF suggested reference price; and

(d) Finally, farmers occasionaly are paid by the NLCF in milk powder as opposed to
cash. While such payments in kind reduce the farmers feed costs, they aso affect
their cash flow derived from the selling price, and so this also needs to be taken into
account in assessing the vaidity of the EC calculations.

4505 Further, the errors in methodology noted above in relation to calculation of price are then
brought forward into the discussion on profitability, where further assumptions Korea views as
spurious are added into the process As Korea has consistently pointed out, there is no reliable data
available on the profitability of Korean dairy farmers The information provided in Korea's First
Submission, and seized upon by the European Communities as some form of ex post facto reasoning,
was only provided to rebut the EC claims about “guaranteed profits’ for dairy households. It cannot
be construed as a basis for caculating the profitability of Korean dairy farmers. In quoting Korea's
answers to the Pand's questions, and in its suggestion that either Korea engaged in ex post facto
analysis, or failed to use dl available evidence, the European Communities appear to have forgotten
or omitted to refer to Korea's answers to the EC questions, which aso deal with profitability where
Korea clearly and unequivocally states that:

“Korea provided the information on production costs to rebut the EC characterization of
the suggested reference price as a price ‘under which producers are guaranteed a very
high price for their raw milk, irrespective of how much they produce and irrespective of
domestic demand'.”

4506 The European Communities assert that they understand the data better than the Korean
authorities, arguing that “MAF has knowledge of production costs each year.” This is untrue.
Through the NLCF, the MAF has access to an annua survey of 150 dairy farmers production costs.
However, thisis not a comprehensive data series, and certainly not one that the Korean authorities felt
they could use in investigating serious injury caused by imports of SMPP. Korea wonders whether,
had it used this sample of 150 dairy farms, the European Communities would now be arguing that 150
farms was unrepresentative.

4507 Further on profitability, the European Communities assert that “this increase in price of raw
milk for milk powder production must be due to a shortage of supply of the raw material.” Korea
notes:

(a@ that inflation, a common phenomenon in a number of countries, including in EU
Member States caused increases in actual price. Even if the nomina price of raw
milk increased, its real price adjusted by the overdl inflation rate might have falen,
reflecting excess supply of raw milk as a result of the increase in imports of SMPP;
and

(b) milk powder inventory levels never fell below 1.5 months of supply, and were usually
much higher.

Therefore, in Korea's view the EC conclusion is entirely inaccurate.

4508 Finally, on profitability, the European Communities appear to argue that the milk powder
producers could have reduced or eliminated the serious injury by reducing their raw milk purchase
price. While, this sounds easy, it would have involved increasing the serious injury to Korean dairy
farmers, and Korea finds it unacceptable to be offered advice on operation of free markets in dairy
products from the regulator of one of the most protected dairy markets on earth.
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4509 The European Communities attempt to show that the suggested reference price for raw milk
in Korea is more than a mere suggestion, and cites various examples. As Korea has consistently
stated the Government price for raw milk is a suggested reference price and is not binding upon any
parties. The European Communities cite Article 13 of the Dairy Industry Promotion Act. This
merely establishes the framework in which the suggested reference price can be established. It does
not provide any compulsion or impose any sanction on any party that fails to follow such a suggested
reference price. Therefore, while the DIPA establishes that a suggested reference price can be set,
dairy farmers and milk processing companies remain free at al times to establish their own prices at
which they buy and sell raw milk.

4510 In Koreds view the European Communities seek to re-investigate the issue of milk powder
stocks. The European Communities graph on milk powder inventories”** is based on three erroneous
arguments:

@ Although the milk powder stocks increased abruptly during November 1995 to
December 1995, the increase since January 1996 reflected other factors including the
effects of increased imports of cheap SMPP;

(b) actual consumption of milk returned to around the historic three year average as from
early 1996;

(c) the statistical and econometric models used by the OAI showed that the effect of the
“milk quality” controversy disappeared as from January 1996. Use of the
econometric causality tests showed that the import of cheap SMPP was the cause of
the increase in milk powder inventory during the entire investigation period.

4511 During the investigation, the OAI concluded that, although the “milk quality” controversy had
an impact on milk powder inventory for a few months, it was the import of cheap SMPP that caused
the increase in inventory during the investigation period.

4512 In Koreds view, the European Communities purport to understand the status of loans to dairy
farmers better than the Korean Government. Korea reiterates that during the course of the
investigation period “virtualy al” farms received the loan. Korea provided information on the loans
provided to dairy farmers during the period of investigation. During this period, the Livestock
Development Fund made almost 72,000 individua loans to 28,000 dairy households. The recipients
of loans in one year do not necessarily need or apply for aloan in subsequent years. Therefore, while
there was no year in which loans were made to al 28,000 households, during the period of
investigation, loans were made to “virtualy al” households. Further, loans were not given to dairy
farms for the purpose of leaving the dairy industry, but to virtudly al dairy households for the
purpose of improving their competitiveness, thus ensuring they have an option to remain in the
Korean dairy industry.

4513 The European Communities again seek to fulfil the role of investigating authority by arguing
that Korea “failed to tackle [employment] in an adequate manner.” As Korea has noted repeatedly,
data on changes in the employment of individuals in the Korean dairy industry is smply not available,
and so the Korean authorities used changes in the number of dairy households as a surrogate. The EC
suggested analytical framework is smply not applicable to the Korean dairy industry. The
framework, while possibly appropriate for a large-scale dairy farm in the Netherlands or Denmark,
ignores the fact that Korean dairy farms are on the whole small scale family businesses, and represent
one part of the economic activity of some members of that family. It is not possible to determine how
much time each person spends working on that business, and what proportion of that time is devoted

234 Exhibit EC-26
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to dairy production, and therefore Korea believes that the EC arguments do nothing to prove that
Koreafailed to comply with its obligations under Article 4.

4514 Korea understands the European Communities to be arguing that, in addition to the
comparison of any quality differences between milk powder and SMPP in edtablishing “like’ or
“directly competitive product”, the Korean authorities were also required to take any differences in
quality into account in assessing price undercutting. Korea notes that the Korean authorities took the
qudity differences into account in deciding that milk powder and SMPP were directly competitive,
which the European Communities appear not to dispute. Had Korea found that the products were not
directly competitive, no further investigation would have taken place.

4515 During the course of the second meeting of the parties, Korea provided two rebuttals to the
inferences drawn by the European Communities from the table in paragraph 4.491 relating to the
volume of raw milk collected by livestock cooperatives. First, the figures provided cannot be used to
provide any reliable conclusion, since the figure of 45.3 per cent provided for in the second row for
1996 is a half-year figure, whereas all other figures provided are full year figures. Second, even if the
figures could provide areliable basis for the analysis proposed by the European Communities, they do
not reflect the EC conclusion. The proportion of NLCF members milk collected by the NLCF does
not “ decline steadily between 1993 and 1996, since the figures for 1995 show an increase over 1994.

G. CLAIM UNDER ARTICLE 4.2(b) OF THE AGREEMENT ON SAFEGUARDS

@ Claim by the European Communities

4516 The European Communities claim that Korea violated Article 4.2(b) of the Agreement on
Safeguards because it failed to show the existence of a causal link between the increased imports and
the serious injury to the domegtic industry. The following are the EC arguments in support of this
clam:

() The inadequacies of Korea's analysis under the first sentence of Article 4.2(b) of the
Agreement on Safeguards

4517 Inthe EC view, Korea s attempted demonstration of causal link was as follows:

@ It described the risng market share of SMPP out of tota domestic consumption
(domestic raw milk (including milk powder), imported milk powder, and SMPP) and
the even more rapidly risng market share when compared with domestic and
imported milk powder and SMPP. (Paragraph V.1.1 of the 1 April 1997 Notification).

(b) It recalled the stable level of prices for imported SMPP and the alegedly faling prices
for domestic milk powder using the same figures as in Paragraph 1V.3.7 of the
Notification (which are discussed in Section C.3(c)(ix) above) and claimed that as the
share of imported products in total consumption increased, the sales price of domestic
milk powder dropped and that therefore increased imports of the products subject to
investigation caused the price of domestic milk powder to drop. (Paragraph V.1.2 of the
1 April 1997 Natification).

(©) It next described the dow increase in the share of livestock co-operatives raw milk
collection in Korea increased (from 40.56 per cent in 1990 to 41.14 per cent in 1991,
40.19 per cent in 1992, 41.36 per cent in 1993, 42.80 per cent in 1994, 44.30 per cent
in 1995, and 45.30 per cent for the first four months of 1996) and alleged that this was
because milk processng companies reduced purchases of domestic raw milk and
purchased more imported products. It concluded that increased imports of the products
subject to investigation had an adverse effect on the “white market milk” sector.
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(d) It finally alleged that the price difference between the imported and domestic products
forced domestic producers to decrease their price to the point of sades below cost, and
to stockpile excess inventory of unsold milk powder. For good measure it aleges that
increasing competition from imported products caused the number of dairy farmers to
decrease.

(a) The rising market share of SVIPP

4518 It istrue that the market share of SVIPP as measured by Korea was rising. The figures given
are however, in the EC view misleading because the total production used to calculate market share
(the denominator of the fraction in the calculation) included in each case imported milk powder.
Much of the increase of imports of SMPP was at the expense of imported milk powder. Including
imported milk powder in the denominator means that a smple substitution of SMPP for imported
milk powder with no loss of sales or market share for domestic products would give a result showing
an increase of market share for SMPP. A more accurate presentation is that given by Korea in
Paragraph 1V.3.4 of the 1 April 1997 Notification.

(b) Thefalling pricesfor domestic products

4519 The price of imported SMPP was stable during the reference period as was the price of
domestic milk powder except for what Korea itself describes the temporary phenomenon at the
beginning of 1996. Kored's claim that increased imports of SMPP coincided with falling price of
domestic products and its deduction that the first caused the second are in the EC view demonstrably
false.

4520 The European Communities recalled Kored s precise reasoning:

“Anaysis showed that as the share of imported products in total consumption increased,
the sales price of domestic milk powder dropped from 5,354 Worn/kg in 1993 to
4,994 Won/kg for the four months of 1996. Thus, increased imports of the products
subject to investigation caused the price of domestic milk powder to drop.”

Kored s caseis that increased market share for SVIPP caused a decrease in the price of domestic milk
powder. It is not arguing that low pricesfor SMPP caused a decrease in the price of domestic milk
powder. Thisislogical to the extent that it did not identify low prices for SMPP as an injury factor in
its examination or its conclusion in Paragraph IV.4 of its Notification of 1 April 1997. To have
established low or faling prices for imported SMPP as an injury factor, Korea would have had to
carry out a price investigation which it did not for its own reasons.

4521 Itistruethat the share of imported products (that is SMPP) increased. However, this increase
occurred throughout the period whereas the sales price of domestic milk powder only dropped at the
end of the period. Therefore Korea s statement that they dropped at the same time is incorrect.

4522 According to Koreda' s own figures, the price in 1995 was 5,388 Won/Kg, which represents an
increase over 1993 and 1994. The whole decrease on which Koreaiis relying occurred in the first four
months of 1996, during what it fas itself termed a “temporary phenomenon”. The deduction of
causdity which relies purely on the supposed smultaneity of the effects described is therefore
incorrect and unjustified. In fact in the EC view the correct conclusion is the opposite: that is there is
no causal relation between the increase in market share of imported SMPP and the decrease in price in
domestic milk powder which occurred at the beginning of 1996.
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(© Theincrease in the share of livestock co-operatives raw milk collection in Korea

4523 The figures given by Korea on this point show a dowly but steadily rising proportion of raw
milk collection by co-operatives from 1990 to 1996. This establishes the opposite of what Korea
seeks to prove because increases in imports of SMPP did not affect a trend which already existed
before their liberalization.

(d) Imports forced domestic producers to decrease their prices to below cost and reduce the
number of dairy farmers

4524 The prices of domestic milk powder as well as imported SMPP were stable except for the
temporary phenomenon at the beginning of 1996. The fact that domestic sales came to be made
below cost is entirely due to the increase in the cost of production which obviously has nothing to do
with imports (but was due to government imposed price increases for raw milk from dairy farmers).

4525 There is a suggestion for the first time in Paragraph V.1.4 of the Notification that a “price
difference’ between imported SMPP and domestic milk powder was relevant to the analysis of the
causa link. This is inconsistent with al the previous arguments of Korea and in particular with its
failure to identify the prices of SMPP or even a price difference between SMPP and domestic milk
powder as an injury factor.

4526 Also, imports had no effect on the number of dairy farmers since they received guaranteed
and rising prices for their milk and increased their production and productivity. The reduction in
numbers was due to healthy consolidation and the increase in the size of farms in accordance with
Korean government policy.

(i) The problems of the domestic industry were due to other factors — second sentence of
Article 4.2(b) of Agreement on Safeguards

4527 The European Communities consider that any problems the domestic industry may have had
were due to other factors than imports of SMPP and most notably the high and increasing price
guaranteed to Korean dairy farmers for their milk by the Korean Government. Korea clams to
examine these factors in Paragraph V.2 of its Notification of 1 April 1997. However, in the EC view,
Kored's examination of other factors that could have caused or contributed to any problems of the
domestic industry is incomplete, the European Communities also believes Korea should have
considered the extent to which Korean domestic industry itself imported SMPP and benefited
therefrom. Korea's assumption that such imports by the domestic industry could be considered to
cause injury to that same domestic industry requires at the very least a justification — which Korea has
nowhere provided.

€)] Milk quality scandal
4528 Koreadedswith thisissuein Paragraph V.2.1 of its Notification of 1 April 1997 asfollows:

“After examining the facts related to the controversy which occurred from October to
November 1995, it was acknowledged that this incident did reduce the demand for
market milk, though only temporarily. It was determined that the controversy ceased to
be a cause of reduced market milk demand in January 1996. The quality dispute affected
only three months of consumption out of an investigation period totalling 42 months. No
evidence was submitted by any of the parties concerned which demonstrated that the
injury caused by the quality dispute was as serious or persistent as that caused by
increased imports.”



WT/DS98/R
Page 99

However, in the EC view there was a much greater and more persistent effect on consumption of milk
in Korea and stocks than claimed by Korea. The rise of inventory occurred at exactly the time the
milk quality scandal erupted and that therefore the milk quality scandal was the mgor cause of the
increase in milk powder stocks in Koreain early 1996.

4529 The European Communities note that even Korea admits that there was an effect both on
consumption and stocks. It rejects the analysis of these effects by other parties but fails to make any
analysis itsalf or to make any alowance for them in its own determination and in particular to
examine how it might have effected the state of stocks and sales of milk powder in the first four
months of 1996 on which Korea relies so heavily throughout its Notification (a price decrease and
increased sales of milk powder by domestic producers which Korea describes as a “temporary
phenomenon”).

(b) Effect of reduced imports of milk powder

4530 Korea examines this issue in Paragraph V.2.2 of its Notification of 1 April 1997. It
congtitutes in effect an attempt to dea with the objections to Korea's presentation of the "increasing
market share of SMIPP".

“It has been noted that the increase in imports of the products under investigation
contributed to a reduction in imports of milk powder from 14,843 tons in 1993,
11,581 tons in 1994, 7,576 tonsin 1995, to 583 tonsin the first half of 1996. However, it
has also been noted that there is an important difference between the imports of the
products under investigation and those of milk powder. The milk powder imported by
ROK in 1993-1994 was to supplement the shortage of domestic raw milk and milk
powder, and was alocated to users at reasonable prices.”

Thus, Korea admits a simultaneity between the decline of imports of milk powder and the increase in
imports of SMPP but attempts to show that the imports of milk powder were not damaging while
imports of SMPP were  However, it is fundamental to Korea's safeguard measure (see
Paragraph 111.1 of the Notification of 1 April 1997) that SMPP is a “directly competitive product” for
raw milk and milk powder and that it was used for the same purposes. If imported milk powder was
apt to “supplement the shortage of domestic raw milk and milk powder” then so should imported
SMPP.

4531 Korea aso aleges that milk powder “was dlocated to users at reasonable prices’, and
suggests that SMPP was not. However, Korea's Notification is noteworthy for its absence of any
price analyss and the Korea's injury determination in Paragraph IV.3.4 of the Notification of
1 April 1997 makes no reference to low prices for SVIPP. Korea cannot therefore rely on differences
of prices which it has not investigated in its consideration of causal link.

(c) Review of demand

4532 In paragraph V.2.3.6 of the Notification of 1 April 1997 Korea examines demand. The
European Communities disagree that the demand trends for processed products can be dismissed as
Korea doesin that paragraph V.2.3.6. A substantial part of the increased imports may well have been
used for processing into other dairy products such as ice cream, confectionery, yoghurt, cheese
because of increased demand for these products. Korea admits that production and consumption of
certain dairy products increased during the investigation period, but has declined to give precise
figures, s0 this cannot be comprehensively verified Instead Korea rather peremptorily concludes that,
“no connection could be established between the effect on these dairy products and injury to domestic
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industry”.?** The logic behind this conclusion is not clear, since it is based on the prior assumption
that the raw milk and milk powder industry has suffered serious injury.

(d) Review of government price decisions

4533 The brevity of Korea's examination of this issue in Paragraph V.2.4 of the Notification of
1 April 1997 belies its importance. It can be quoted in full:

“The price of raw milk is determined by the government by taking into account
production costs, influence on domestic commodity prices, domestic supply and demand,
etc. The price set by the government is not an obligatory price but rather a base price for
contracts between dairy farmers and milk processing firms. Therefore, this did not affect
the domestic industry adversely. If the government had not set a base price and the
livestock cooperatives had refused to collect raw milk, dairy farmers would have been
directly injured.”

4534 The point about government price increases for raw milk is that they are likely to increase
costs and supply beyond what the market for milk powder can bear and will give rise to precisaly the
difficulties of increasing stocks and pressure on margins for processng companies that are in
evidence here. That iswhy the issue should have been examined seriously by Korea.

4535 The European Communities do not know what Korea means by the term “base price”. It has
aways understood the price set by the Korean Government to be aways followed in practice.
However, Korea has itself stated elsewhere in the same Notification that the price of raw milk “is
maintained at a stable level fixed by the government” and that the price of raw milk was aso
increased twice during the investigation reference period.**

4536 The European Communities submit that the last sentence of this Paragraph V.2.4 appears to
be an admission that dairy farmers have not been injured since the government has set a base price
and the livestock cooperatives have not refused to collect raw milk.

(e Other factor - Imports of SVIPP by the domestic industry

4537 Korea did not consider the effect of imports of SMPP by the domestic industry during the
period of investigation. This is an essential condition for establishing a causal link. Since Korea
falled to address this issue it cannot be determined whether, even if it is assumed that injury was
suffered by the Korean industry, a causal link can be established between increased imports and the
condition of the domestic industry.

4538 The European Communities submit that any problems that domestic industry may have been
suffering are not caused by imports of SMPP but by other factors and in particular by the inevitable
conflict between a government policy of fixing and regularly increasing the domestic price for raw
milk paid to dairy farmers causing increased production and a higher cost of milk for milk processors
and co-operatives with insufficiently rising domestic demand. By wrongly attributing these problems
to imports of SMPP on the basis of an inadequate and incomplete investigation of causal link, Korea
has violated Article 4.2(b) second sentence.

(b) Response by Korea

4539 Korearespondsto the EC arguments as follows:

235 Notification of 1 April 1997, p.17, para. 2.3.6.
236 Notification of 1 April 1997, p. 10, paralV.3.7.
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0] Consideration of causation

4540 Korea established a clear and strong causal link between the increased imports of SMPP and
the serious injury suffered by the domestic industry.?*” This link relies on an understanding of the
relationship between the supply of raw milk and the production of milk powder. Korea found that the
increased imports of the cheaper SMPP replaced raw milk and domestic milk powder in a number of
key uses. Demand for domestic products decreased as a result of an increase in the import of cheaper
SMPP, which in turn suppressed the sales price of domestic products. Further, the reduction in
demand for domestic products resulted in more raw milk having to be collected by the livestock
cooperatives to be turned into milk powder. As the demand and price of milk powder had been
suppressed by the imports of SMPP, both losses and inventory increased, with the consequent
inability to operate at a reasonable level of profit, increase of debt, and failure by the cooperatives and
farmers to invest in the dairy industry.

4541 Korea determined that increased imports of SMPP gained a significant proportion of the
Korean milk powder market at the expense of domestic milk powder.**®

MILK POWDER MARKET SHARE OF SMMP

1993 1994 1995 1996 (1-6)
Total Consumption in the Milk 30,181 40,532 46,254 23,532
Powder Market (tonnes) (A)
Imports of SMPP (tonnes) (B) 3,217 15,561 28,007 16,320
SMPP’s Share of the Milk 10.7 38.4 60.6 69.4
Powder Market (%)(B/A)

4542 Korea aso determined that increased imports were significantly undercutting the prices of
domestic producers?>*®

PRICE COMPARISON BETWEEN DOMESTIC PRODUCTSAND SM PP

1993 1994 1995 1996 (1-4)

Price of Raw Milk** (Won/kg) 4,100 4,100 4,100 4,560

(A)

Price of Domestic Milk Powder 5,354 5,296 5,388 4,994
(Won/kg) (B)

Price of SMPP in Korea 2,590 2,500 2,530 2,971
(Won/kg) (C)

Difference (C-A) -1,510 -1,600 -1570 -1,589
Difference (C-B) -2,764 -2,796 -2,858 -2,023

This wide price differential between domestic milk powder and imported SMPP forced Korean
producers to lower their price of domestic milk powder to levels that eventually could not even cover
costs.

4543 In addition to the suppression of prices for both raw milk and domestic milk powder and the
attendant losses connected with this suppresson, SMPP imports increasingly displaced domestic
inputs in the production of downstream products. During the investigation period, Korea determined

237 See, Notification V.

238 See, Notification V.1.1.

239 see, Notification V.1.2.

240 The price of raw milk was calculated by taking into account that 10 units of raw milk are used to
produce one unit of milk powder.
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that consumption of flavoured and fermented milk, which use the cheaper imported SMPP, increased
at the expense of white milk, which can only be made from domestic raw milk ***.

CHANGE IN MARKET SHARE FOR MILK PRODUCTS

1993 1994 1995 1996.1-6
White Milk 63.0% 61.4% 57.8% 53.7%
Flavoured Milk 6.0% 7.9% 11.2% 11.7%
Fermented Milk 22.8% 23.5% 23.6% 26.2%

Prior to the market liberalization in 1993, the production of flavoured milk remained constant. It is
only after the surge in imports of SMPP into the Korean market that the production of flavoured milk
increased at the expense of white milk. Looking at the production ratio of Korean white milk and
comparing it to the increase in production of flavoured milk, the effect of SMPP imports on
consumption of domestic raw milk is pronounced.**?

CHANGESIN MARKET SHARE OF WHITE MILK

AND FLAVOURED MILK
1990 1991 1992 | 1993 1994 1995 1996(1-6)
White Milk 92.9% | 924% | 924% | 91.3% | 88.6% | 83.8% 82.1%
Flavoured Milk 71% | 7.6% 76% | 87% | 11.4% | 16.2% 17.9%

Indeed, the usage rate of imported SMPP by the five leading processing companies which

manufacture final dairy products using SMPP showed a significant increase?*®

USAGE RATE OF SMPP BY PROCESSING COMPANIES

Year Usage Rate
1993 3%
194 23.8%
1995 2%
1996 (1-4) 53.3%

The impact of SMPP's replacement of domestic raw milk and milk powder can aso be witnessed in
the decreased profitability of the livestock cooperatives, which are owned by dairy farmers. Their
decreased income had repercussions on other elements affecting the overal health of the domestic
industry, including, for example, profitability, inventory, employment and the inability to invest in
research and development.

4544  Further, during the period of investigation, imports of SMPP increased at a more rapid rate
than the decline in imports of skimmed and whole milk powder.

241 sourcer MAF
242 gea Notification V.1.3.
243 source: MAF
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DIFFERENCESIN THE VOLUME OF IMPORTED
MILK POWDER AND SMPP
(UNIT: TONNES)

Year Imported Milk Powder | SMPP“** | Difference
1993 14,843 3,217 -11,626
1994 11,581 15,561 3,980
1995 7,576 28,007 20,431
1996 (1-6) 583 16,320 15,737

4545 Agangt this background, Korea reached the conclusion that serious injury to the Korean dairy
industry had been clearly caused by the increased imports in that:

(@)
(b)

(©)

@

(€)

(f)

@

Korean market share of raw milk and milk powder decreased;

Market share of Korean white milk (which can only be made from domestic raw
milk) declined, while market share of flavoured and fermented milks (which can, and
did, use imported milk powder) increased,

Under normal market conditions, milk processing companies purchase raw milk and
domestic milk powder as inputs for the production of end products. Because raw
milk is perishable, excess raw milk not sold to the domestic market, or used by the
processing companies, must be sold to the cooperatives for conversion into milk
powder. During the investigation period, the processing companies increasingly
replaced raw milk and domestic milk powder with much cheaper SMPP. As aresult,
excess raw milk was converted into unsaleable milk powder which remained in
inventory and accumulated to high levels;

As inventory levels increased, the livestock cooperatives were compelled to sdll the
milk powder stock at prices below their production costs and saddled with a heavier
debt load that in turn contributed to the higher leverage ratio and further depletion of

capital;

The membership of the NLCF increased during the investigation period. This
increase was a direct result of the increase in imports of SMPP, since, as these
replaced Korean raw milk, farmers that had previoudy sold raw milk directly to
processing companies were now unable to do so because they were faced with stiff
competition from the cheaper imported SMPP. In order to find an outlet for the raw
milk, they had to sell to cooperatives, and in order to sdll to cooperatives, they had to
be members of those cooperatives,

As Korea has no developed export market for the accumulated milk powder, and in
any case would be price-uncompetitive when compared to the subsidized or dumped
milk powder available in the world market, there was no effective outlet for this
inventory, thus only having a suppressive effect within Koreg;

The losses incurred by Korean milk powder producers were substantial and increased
over the investigation period. These losses were in large part attributable to price
suppression and displacement of raw milk and milk powder by the imports of the
cheaper SMPP,

244 oo, Notification 1V.2.
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(h As a direct result of the above, average household debt of dairy farmers doubled
during the investigation period, and despite the long-term loans (which were
unrelated to an increase or decrease in production) provided to virtualy al dairy
farmers, employment of Korean dairy farmers fell by approximately
5,500 households. The decrease in the number of farms was propelled by the
cooperatives inability to compensate fully the dairy farmers for their raw milk,
because SMPP was replacing domestic products, causing a rise in inventory and
decreasing profits. During difficult periods, including during the investigation period,
the livestock cooperatives are required to purchase raw milk from dairy farms and
pay 70-80 per cent in cash and the remainder in milk powder, further exacerbating the
harm to operating margins of the dairy farms;**®

0] The severe revenue problems suffered by the cooperatives were in large part passed
onto the farmers. These problems caused disnvestment and severely limited
investment in dairy production techniques and R&D in the milk powder sector,
which produces only two types of milk powder, as compared to the multitude of milk
powder types produced by the mgjor exporting countries.

(i) Other potential causal factorsanalysed and discounted

4546 In addition, Korea considered other factors which could have been a cause of the serious
injury noted above®*® Korea undertook an extensive analysis of the effect of the «milk quality»
controversy on inventory. It rgjected the analyses suggested by both the KFIA**" and the exporters,
and used its own, which led it to conclude that the effect of the controversy lasted three months and
ceased to be a cause of reduced raw milk demand by January 1996.%*®

4547 Korea aso considered whether the increase in imports of SMPP during the period under
investigation had led to a decrease in the overdl imports of milk powder.*** Imports of milk powder
were within the import framework for milk powders negotiated by Korea as part of the Uruguay
Round. Under this framework, milk powder (as opposed to SMPP) was subject to an agreed tariff rate
of 220 per cent which permitted its import to be controlled in an agreed and transparent manner.
However, imports of SMPP circumvented this structure and were able to be imported a a much lower
tariff rate than milk powder. The increased imports of SMPP far outweighed the drop in imports of
milk powder paying the agreed tariff rate, and so there was no reason to conclude that the effect of the
increase in imports of SMPP was offset by the decrease in milk powder.

4548 Inrelation to demand, Korea considered whether the serious injury was caused by changesin
domestic demand, and concluded that such changes did not cause serious injury. The European
Communities dispute Korea's conclusion that "no connection could be established between the effect
on these dairy products and injury to the domestic industry®®." However, it is clear that there is no
necessary connection between an increase in production and consumption of products using SMPP on
the one hand, and injury to the domestic industry on the other. As noted above, no individua criteria
of serious injury can be determinative on its own, and must be considered in conjunction with all

other relevant criteria

245 Spe, Exhibit Korea-1.

246 See. Notification at Paragraph V.2

247 See, Notification at Paragraph V.2.1.a.
248 gee Notification at Paragraph V.2.1.
249 See, Notification at Paragraph V.2.2
250 see, Notification at V.2.3.6.



WT/DS98/R
Page 105

(c) Additional arguments by the European Communities made at the first meeting of the
Pand with the parties

4549 At the first meeting of the pand with the parties, the European Communities further
advanced their arguments under Article 4.2(a) as follows:

(i) Invocation of new arguments

4550 The European Communities based their analysis of the lack of causa link first on the
reasons given by Korea in its Notification of 1 April 1997 and second on a consideration of factors
which Korea had failed to consider or make alowance for.

4551 Inthe EC view Korea in its First Written Submission seeks to rely on a completely different
reasoning in order to try to establish causation. There is little similarity between Koreas First Written
Submission on this point and Section V.1 of the Natification and Korea is clearly trying to justify its
measure ex post. Most notable are arguments for the first time about the increasing membership of
the NLCF, the unavailability of any export market, “price suppression”, the “displacement” of
domestic milk and milk powder by imported SMPP, the doubling of dairy farm debt and finaly
disnvestment and limited investment in Research and Development. The European Communities
submit that the safeguard measure must be judged in the basis of the reasons given in the Notification
and that ex post rationalizations are not admissible.

4552 |In particular the European Communities take issue with Korea's contention that it determined
that increased imports were significantly undercutting domestic production.  There was no
investigation of this matter and no consideration of the proper relationship between the prices of
imported SM PP and domestic milk powder.

4553 In any event, The European Communities believe that the new reasoning also does not
establish any causal link. However, regarding the notion that imports forced an increase in the
membership of the NLCF and therefore injury, the European Communities note with interest the
affirmation by Korea that the membership of the NLCF now accounts for 99 per cent of dairy farmers
and that the NLCF has committed itself to pay the Korean Government recommended prices.
Assuming this to be true, the European Communities do not see how it helps to establish causdlity.
This high membership demonstrates that the dairy farmers are shielded from any possible adverse
effects. The cause of the increased stock levels of NLCF members would seem to be saes to it by
dairy farmers. This would therefore represent one part of the Korean industry (dairy farmers) causing
injury to another part (co-operatives) and establishes no direct link with imports.

(i) The consequences of the “ pus milk” scandal

4554 Inthe EC view the rea cause of the increase in stocks in late 1995-1996 was, the “pus milk”
scandal. At the end of 1995, the Korean public reduced ts milk consumption when certain dairies
started to accuse others of supplying “pus milk” from cows with mastitis. There was no doubt no
truth in these allegations but they were made and did have an effect. The European Communities
submitted a press Article describing the background to this issue.

4555 Koreaisfairly brief on this matter in its First Written Submission. Its explanation is worth
quoting:

“Korea undertook an extensive analysis of the effect of the «milk quality» controversy on
inventory. It rejected the analyses suggested by both the KFIA and the exporters, and
used its own, which led it to conclude that the effect of the controversy lasted three
months and ceased to be a cause of reduced raw milk demand by January 1996"
(footnotes omitted).
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No detail is given of the analyses which led to this conclusion.

4556 The Notification of 1 April 1997 had stated that the KFIA had failed to take account of the
seasonal variations. The graph below, submitted by the European Communities, show a clear seasona
variation in milk consumption in Korea with a substantial decrease in winter. It also shows that milk
consumption was increasing in each period. In 1995-96 there is a sudden dramatic drop which
exceeds the previous seasonal variations and brings consumption back to levels of three years earlier.
It is easy to understand why this, against a background of increasing dairy production and inflexible
supply dueto de facto assured prices would have led to the increase of stocks.
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4557 The European Communities therefore maintain that the situation of the Korean industry could
not be considered to be one of “significant impairment” necessary to establish “serious injury” and in
any event had nothing to do with rising imports of SMPP but was instead the result of the “pus milk
scanda” in conjunction with rising and inflexible production caused by high quasi-guaranteed prices.

4558 The European Communities submitted a graph (reproduced below) illustrating their
conclusion on this matter. It shows the development of imports of SMPP and the evolution of stocks.
Increased stock levels is a problem which arose from November 1995. It shows no correlation at all
with imports of SMPP but very much so with the “pus milk scandal”.
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(d) Rebuttal arguments made by the European Communities
4559 The European Communities made the following arguments in rebuttal:

4560 Korea' s measure cannot be justified on the basis of reasons which were not considered by the
investigating authorities and are not reflected in Korea' s 24 March Notification. In any event those
put forward by Koreain its First Written Submission do not establish a causal link between imports of
SMPP and the injury allegedly suffered by the Korean domestic industry. In particular, the European
Communities recall that Korea did not demonstrate any causal effect between prices of imported
SMPP and those of domestic milk powder or raw milk.

4561 Furthermore, as regards the effects of the milk qudity scandal, the European Communities
note that Korea alleges to have relied on three econometric models to dismiss the importance of the
quality scandal in explaining the situation of its domestic industry. Having examined the information
included in the “OAI Report” which Korea has referred to, the European Communities consider that
such information does not provide the explanation that Korea claims and that it has therefore not
established that the “Pus Milk” Scandal did not cause or contribute to the injury.

4562 First of dl, the caculations of those models are based on production of milk, not on
consumption.”** The European Communities assume that production refers to white milk since only
this, and not production of raw milk would approximate to consumption of white milk, because of the
short shelf life of white milk. It is aso remarkable that Korea considers that “there are various factors
that can influence milk consumption, such as, among others, the change of consumption patterns,
weather, etc.” This statement is used to explain away the relevance of the milk quality scandal, but
these factors are nowhere considered when examining the impact of imports of SMPP.

4563 But the most important point is that Korea's deductions from its own figures and models %%
involve completely circular reasoning. Each of the three graphs deriving from the econometric
models shows a decrease in milk production lasting through June 1996 (and possibly beyond, as no
figures are given beyond that date): in June 1996 a decrease of between 13,000 and 17,000 tonnes of
milk production is till evident (depending on which mode is considered). These results are
dismissed by the statement, “The gap shown from February 1996 is attributable to factors other than
quality dispute.”*>* Which other factors? Were these investigated? And where are the results of such
investigation given?

4564 The OAI Report aso notes that “The investigation authority drew this conclusion on the basis
of the nature and short duration of the quality dispute.”*** The issue at stake is not the duration of the
dispute, but the duration of its remaining in the public consciousness so as to affect consumption of
milk — thisis likely to be considerably longer than the dispute itself, but Korea failed to conduct any
research to establish the length of this latter period of time. Thus Korea's conclusion that the “Pus
Milk” Scanda did not have a lasting effect on stocks is not supported by its own models and is
derived from and peremptory statement that it was of short duration. As stated above the reasoning is
circular.

4565 The European Communities affirm that Korea' s attempted ex post justifications are not based
on the investigation and therefore not admissible. In addition the further information Korea has
supplied to attempt to dismiss the “Pus Milk” Scandal as a factor shows circular reasoning and simply
confirms that this factor was not properly considered.

251 See, the OAI Report, Exhibit Korea-14, p. 68-70.
252 See, the OAI Report, graph on p. 70.

253 See, the OAI Report, p. 69.
254 |d
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(e) Rebuttal arguments made by Korea
4566 K oreamakesthe following rebuttal arguments:

4567 Based on its examination of the dairy industry, the Korean authorities concluded that the ease
with which imported SMPP could replace domestic raw milk and milk powder meant that SMPP was
an effective subgtitute for domestic raw milk and milk powder in most industria uses. This was
evidenced by the increased amount of SMPP used by the magor food processing companies. Given
this fundamental fact, the Korean authorities then examined the price a which the SMPP was
imported into Korea and found that it considerably undercut the domestic price of both raw milk and
milk powder. This price undercutting not only caused a drop in the consumption of domestic milk
powder but also reduced raw milk consumption. Conversely, the market share of SMPP in uses such
as flavoured and fermented milks increased dramatically at the expense of domestic milk powder and
raw milk. Also, the absolute increase in imports of SMPP far outweighed any drop in the imports of
milk powder.

4568 The price undercutting caused an increase in inventory of milk powder. A further
consequence of the imports of cheap SMPP was that the percentage of raw milk collected from dairy
farms by livestock cooperatives for conversion into milk powder increased as processing companies
which traditionaly purchased raw milk from dairy households opted to buy the cheaper imported
SMPP. The increase in inventory, combined with the relatively limited shelf-life of milk powder,
caused the market price of milk powder to become depressed still further.

4569 Strong competition from cheap imported SMPP aso caused a drop in the revenue and
profitability of the dairy households, the cooperatives, and the processing companies. The dairy
households now had more limited sales opportunities for their raw milk, which out of necessity had to
be turned into milk powder, thus increasing the supply of milk powder and inventory, and depressing
itsprice. The losses on sales of milk powder affected the revenue and profitability of the processing
companies and the cooperatives, and as the cooperatives are owned by the Korean dairy farmers, these
farmers bore part of their losses.

4570 Decline in profitability of the entire domestic industry also caused an increase in
unemployment and a drop in the level of investment in dairy farming, including, inter alia, research
and development.

4571 In particular, Korea considers that the investigation demonstrated the existence of a causal
link®® based on the K orean authorities examination of the following:

(i) Substitution of domestic product by SVIPP

4572 The authorities examined the extent to which cheap SMPP imports replaced domestic
products and stated that:

“[aln analysis of the written answers submitted by Lotte Confectionery and four other
manufacturers shows SMPP replaced domestic product as the share of SMPP used by
these companies grew from 3.0 per cent in 1993 to 53.3 per cent in the January-April

25 K orea again reminds the Panel that the EC has accepted that the competent authorities published (a)
“a report setting forth their findings and reasoned conclusions reached on all pertinent issues of fact and law”
and (b) “promptly, in accordance with the provisions of Article 3, a detailed analysis of the case under
investigation as well as a demonstration of the relevance of the factors examined.”
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period of 1996. The decrease in the purchase of domestic product by users affected the
level of inventory of domestic milk powder.**”

SUBSTITUTION OF SMPP*’
(UNIT: TONNES)

93 94 95 Jan.-Apr
1996
Lotte SMPP - X, XXX X, XXX XXX
Domestic | Raw milk XXX XXX XXX XXX
Milk powder X, XXX X, XXX XXX XXX
L otte Samgang SMPP - XXX - -
Domestic | Raw milk XX - - XXX
Milk powder XXX XXX XXX XXX
Crown SMPP XXX XXX XXX XXX
Domestic | Raw milk - - - -
Milk powder - - - -
Haitai SMPP XX XXX X, XXX XXX
Domestic | Raw milk XXX XXX - -
Milk powder XXX XXX X X
Korean Y akult SMPP - - XXX X, XXX
Domestic | Raw milk XX, XXX XX, XXX XX, XXX XX, XXX
Milk powder X, XXX X, XXX X, XXX XXX
SMPP 341 3,298 3,777 2,382
(calculated in terms of raw milk, (3,410) (32,980) (37,770) (23,820)
A)
Domestic 46,305 50,036 47,310 12,635
6,351 5,551 4,523 821
Raw milk 109,815 105,546 92,540 20,845
Milk powder
Total (calculated in
terms of raw milk,
B)
Share(A/<A+B>, %) 3.0 23.8 29.0 533

Source :  Written answers of users provided to the KTC
Note: 1. Thetda amount of raw milk, milk and skimmed milk
2.The share is computerized by using the figures calculated in terms of domestic raw milk.

(i) Effect of the increased import of SMIPP on domestic prices

4573 The Korean authorities next determined the effect of the increased imports of SMPP on
domestic prices. The authorities examined the following:

“Import price (Won/kg) of SMPP was 1,750 Won in 1993, 1,689 Won in 1994,
1,709 Won in 1995, and 2,008 Won in the January-April period of 1996. Its sales price
(Won/kg) was 2,590 Won in 1993, 2500 Won in 1994, 2530 Won in 1995, and
2,971 Won in the January-April period of 1996°>.”

26 OA| Report at 66.
27 OAl Report at 28.
258 OAI Report at 62. See, also Notification at 1V.3.7.
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As for the domestic milk powder, the sdes price (Won/kg) was 5,354 Won in 1993, 5,294 Won
in 1994, 5,388 Won in 1995, and 4,994 Won in the January-to-April period of 1996.%°

PRICE COMPARISON BETWEEN IMPORTS AND DOMESTIC PRODUCTS™®

(unit: Worn/kg, Won, %)

93 9% 95 96.1-4
SMPP Import Price (CIF) 1,750 1,689 1,709 2,008
Domestic Sales Price (A) 2,590 2,500 2,530 2,971
Domestic Sales Price (B) 5,354 5,294 5,388 4,994
Products
Manufacturing Cost (C) 5,158 5,426 5,860 6,178
Difference (B-C) 196 -132 - 472 -1,184
Price Gap B-A 2,764 2,794 2,858 2,023
SMPP's Domestic Market Share( %) 16 7.0 12.2 14.0
Notes. 1) US$=800 Won
2 Domestic Sales Price = Import Price + (Import Price x Customs Duty (40 per cent)) + (Import Price x
Expenses and Profit (8 per cent))
3) Domestic Products are based on milk powder.
4) SMPP Market Share = Amount Imported/Amount Consumed
5) Sales Priceis average sales price of milk powder produced by the livestock cooperatives.
6) Manufacturing cost is the average manufacturing cost of milk powder produced by the livestock
cooperatives.
7 Asof August 1996, domestic skimmed milk powder sells at 3,800 Won/kg and the imported SMPP sells

at 2,956 Won/kg, the margin being 844 Won/kg.

4574 The Korean authorities then explained:

(@

(0)

(©)

©

“The sales price of SMPP undercut the sales price of the domestic milk powder by
2,764 Won in 1993, 2,796 Won in 1994, 2,858 Won in 1995, and 2,023 Won in the
January-April period of 1996. Because the sales price of SMPP was approximately
haf the price of domestic milk powder, the volume of import of SMPP increased
rapidly during the period of investigation.

Because SMPP penetrated the domestic market by taking an increasingly large
market share and significantly undercutting the price of domestic milk powder, the
price of domestic milk was depressed from 5,354 Won in 1993 to 4,994 Won in the
January-April period of 1996.

As the increased import of SMPP depressed domestic price of milk powder, domestic
producers losses grew larger as the domestic sales price could not be increased to
keep pace with the rate of production cost increase. These losses were 196 Won
in 1993, turning to aloss of 132 Won in 1994, alarger loss of 472 Won in 1995 and a
further loss of 1,184 Won in the January-April period of 1996.

In sum, it is apparent that the increase of SMPP and its rapid rise in the market share
caused a depression of the domestic sales price which fell below the production cost
as of 1994. The large losses have been increasing and this combined with domestic
sales price below production cost are causing injury to the domestic industry. °*”

259 OAl Report at 63. See, also Notification at V.1.2.
260 DAl Report at 63. See, also Notification at V.1.2.
51 OAl Report at 63. See, also Notification at V.1.2. Korea submits the following regarding the EC's

arguments:
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4575 Therefore, the Korean authorities found that the sales prices for imports of SMPP were
significantly undercutting the sales prices of domestic milk powder. As a result, the price of domestic
milk powder was severely depressed causing serious injury to the domestic industry.

(iii) Livestock cooperatives volume of raw milk collected

4576 The Korean authorities also examined the effect of the low price of SMIPP imports on the
amount of raw milk collected by the livestock cooperatives. The authorities stated:

“The livestock cooperatives volume of raw milk collected from dairy households was
4056 per cent in 1990. The rate grew to 41.36 per cent in 1993, to 42.80 per cent
in 1994, to 44.30per cent in 1995, and to 45.30per cent in January-June period
of 1996.”%%

“The increased import of SMPP caused the livestock cooperatives to increase their
purchase of raw milk from dary households, because processing companies that
traditionally purchased raw milk from dairy households opted to purchase the much
cheaper SMPP. The increased collection of raw milk by the livestock cooperatives
caused the deterioration of their business operation, because the displaced raw milk had
to be converted into milk powder inventory (see VI.2.A. first paragraph).”®”

LIVESTOCK COOPERATIVES VOLUME OF RAW MILK COLLECTED*®

(UNIT:%)
1990 1991 1992 1993 1994 1995 1996.1-6
Cooperatives' Portion 40.56 41.14 40.19 41.36 42.8 44.3 45.3
Compared Against Basis Y ear 100 101.4 99 101.9 105.5 109.2 112

Data Provided by the MAF and NLCF tothe KTC
Note: Basisyear 1990

4577 In Koreds view, the above table refutes the EC argument that raw milk collection by the
cooperatives was “dowly but steadily rising” and the increases in SMPP imports “did not affect a
trend.” Asthe table shows, the cooperatives portion actually declined to below its 1990 leve in 1992
and the portion increased substantially during the investigation period by approximately 12 per cent
from 1990 to June 1996 and by 10 per cent from 1993 to June 1996.

(iv) Production of white milk and flavoured milk
4578 The Korean authorities also examined the extent to which the cheaper SMPP caused the shift

from the production of white milk (which can only use domestic raw milk as an input) to the
production of flavoured milk. The authorities stated:

Inits First Submission, the EC contends that the competent authorities limited their analysis to whether
increased market share caused a decrease in domestic milk powder price. Korea, however, directs the Panel to
the price information for SMPP on page 63 of the OAI Report and in section V.1.2 of the Natification.

In its First Submission, the EC argues that the competent authorities focused solely on the decline in
domestic milk powder prices at the end of the investigation. To the contrary, the competent authorities
examined the decline in price at the end of the period, the declining pricein real terms (i.e., price adjusted by the
overall inflation rate) compared to increases in production costs, and the significant difference in price levels
between imports of SMPP and domestic milk powder.

Inits First Submission and in its Oral Statement, the EC makes several statements that demonstrate it
has, intentionally or unintentionally, ignored the OAI Report and the Notification. Korea refers the EC to the
OAI Report at 63 and the Notification at 1V.3.7 and V.1.2.

252 OAI Report at 64.

263 OAI Report at 64. See, also Notification at V.1.3.

264 OAI Report at 64.
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“Of the total amount of milk produced, white milk accounted for 92.9per cent in 1990,
92.4per cent in 1991 and 92.4per cent in 1992, maintaining aimost the same level.
However, the share of white milk decreased with the rapid increase in import of SMPP.
The share of white milk fell to 91.3 per cent in 1993, to 88.6per cent in 1994, to 83.8 per
cent in 1995, and to 82.1 per cent in the January-June period of 1996.

The decline in the production of white milk occurred because the domestic producer
chose to use the cheaper SMPP to produce flavoured milk which was favoured by the
wholesalers and retailers for the product’ s higher profit margin.

The decline in the share of white milk which can only be produced from domestic raw
milk depressed the demand for domestic raw milk.®*”

PORTION OF WHITE MILK IN RELATION TO FLAVOURED MILK PRODUCED

(UNIT : %)
1990 1991 1992 1993 1994 1995 1996.1-6
White Milk 92.9 924 924 91.3 88.6 83.8 82.1
Flavoured Milk 7.1 7.6 7.6 8.7 114 16.2 17.9
Data Provided by the MAFtotheKTC

4579 Thus, the cheap SMPP caused a shift of production from white milk to flavoured milk. This
shift led to a decline in the use of raw milk by the milk processing companies which in turn led to the
increased collection of raw milk by the livestock cooperatives for conversion into milk powder.
Contrary to the EC contention, the Korean authorities considered that the shift to flavoured milk
production was not the result of consumer preferences but because the cheaper SMPP alowed for the
redization of higher profit margins. The European Communities are simply expressing their
disagreement with the judgement of the Korean authorities without any evidence. However, the
Korean authorities must be accorded due deference in interpreting the data collected rather than being
second guessed by athird party.

(V) Impact of SMPP on the sale of domestic products

4580 The Korean authorities examined the impact of cheap SMPP imports on the sale of domestic
products. First, with respect to the decline in price, the authorities stated that “[t]he comparatively
cheaper priced SMPP and the increased volume of SMPP caused the sales price of domestic milk
powder to fall [in real and nomina terms], resulting in the loss of sales revenue in the [specified
amounts from 1993 to] the first four months of 1996." Second, with respect to the loss of sades
revenue due to loss of customers, “[b]ecause the imported SMPP is cheaper than the domestic raw
milk and milk powder, [two entities] incurred a loss in sales revenue amounting to a total of X,xxx
million Won in the period of 1995 to April 1996 as a consequence of their erosion of the customer

base™."
(vi) Market share of SVIPP against total demand

4581 With regard to the market share taken by the increased imports of SMPP, the Korean
authorities found that:

“Import of SMPP amounted to 3,217 tons in 1993, 15,561 tons in 1994, 28,007 tons
in 1995, and 16,320 tons in the January-to-June [period] of 1996. In terms of the

265 OAl Report at 64. See, also Notification at V.1.4.
256 OAI Report at 66.
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increase rate, it was 384.0per cent in 1994, 80.0per cent in 1995, and 16.9 per cent in the

January-June period of 1996.

The market share of SMPP against total demand was 1.6 per cent in 1993, 7.0per cent
in 1994, 12.2 per cent in 1995, and 14.1per cent in the January-June period of 1996, the

rate growing larger every year.?®

7

CHANGESIN MARKET SHARE OF SMPP

(UNIT: TON)
1993 1994 1995 1996.1-6

Increase Increase Increase

rate(%) rate(%) rate(%)
Total Demand (A) 2,205,063 | 2,218,548 9.6 2,303,795 3.8 1,153,964 -23
Production (B) 1,857,873 | 1,917,398 3.2 1,998,445 4.2 1,069,224 4.4
Import of SMPP 3,217 15,561 384.0 28,007 80.0 16,320 16.9
©
Market 1.6 7.0 - 12.2 14.1
Share of SMPP
(CIA, %)

Data provided by MAF and KITA tothe KTC

4582 Therefore, the Korean authorities found that SMPP' s share of total demand (which includes
domestic raw milk, domestic milk powder, imported milk powder and imported SMPP) increased
during the investigation period from 1.6per cent in 1993 to 14.1per cent in the first half of 1996,
representing a net increase in market share of 12.5 per cent.

4583 The Korean authorities determined the extent to which increased imports of SMPP replaced
decreased imports of milk powder. The Korean authorities noted:

“As the import of SMPP increased, its market share in the milk powder sector rose from
10.7per cent in 1993 to 38.4per cent in 1994, further to 60.6per cent in 1995 and to
69.4 per cent in the January-June period of 1996.”2%

As the import of SMPP increased, however, the amount of milk powder imported decreased from
14,843 tons in 1993 to 11,581 tons in 1994, to 7,576 tons in 1995, and further down to 583 tons in the
January-June period of 1996.%%°

267 OAI Report at 58 and 59. See, also Notification at V.1.1.
268 DAl Report at 60.
269 OAI Report at 61. See, also Notification at V.1.1.
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CHANGESIN MILK POWDER PRODUCTSDOMESTICALLY CONSUMED?”
(UNIT: TONNES)

1993 1994 1995 1996.1-6
Increase Increase Increase
rate(%) rate(%) rate(%)
Milk Powder Consumed (A) 30,181 | 40,532 34.3 46,254 14.1 23,532 145
-Domestic  Milk  Powder
Consumed 12,191 12,468 2.3 10,690 -14.3 6,629 11.6
Supply | Production (B) 13,512 9,495 -29.7 15,719 65.6 15,058 93.3
18,060 27,142 50.3 35,583 30.9 16,903 5.0
Amount Imported
-Milk Powder 14,843 11,581 -220 7,576 -35.0 583 -84.0
- SMPP (C) 3,217 15,561 384.0 28,007 80.0 16,320 16.9
Total 31,572 36,637 16.0 51,302 40.0 31,961 259
Inventory 4,509 1,517 -66.4 6,565 332.8 14,994 342.7
SMPP' s Market Share (C/A) 10.7 384 |- 60.6 - 69.4

Data: provided by MAF, KITA to theKTC

4584 The imports of milk powder essentially entered at a tariff rate exceeding 200per cent, while
imports of SMPP entered at a rate of only 40 per cent>* Given the tariff differentia, imports of
SMPP replaced the entire volume of imported milk powder during the investigation period and also
captured al of the 90 per cent increased volume of total milk powder and SMPP imports.?”® Thus, the
European Communities claim argument that “much of the increase” of SMPP was at the expense of
imported milk powder ignores the fact that the Korean authorities determined that the imports of
SMPP far outweighed the decline in milk powder imports.*”

(vii)  The Korean authorities considered the extent to which other factors were causing injury to
the domestic industry

4585 The Korean authorities evaluated the following other factors:
(a) The milk quality dispute

4586 The Korean authorities evauated the arguments presented by interested parties, including the
Korea Food Industry Association (“KFIA”) and the Korea Dairy Cow Breeding Association
(“Breeding Association”).?”* The KFIA contended that the milk quality dispute contributed 87.17 per
cent to the rise in the milk powder inventory and the increase in SMPP contributed 4.80 per cent.”’
The Breeding Association contended that increased imports of SMPP contributed 61.9per cent to the
increased milk powder inventory and the milk quality dispute contributed 17.0per cent*"®

4587 The Korean authorities rgjected the analysis of the KFIA based on flaws in its data and
analysis®’ The authorities also rejected the Breeding Association’s analysis because it failed to
submit basic materials to support its claims®®  Instead, the authorities developed three statistical and

270 OA| Report at 61.
271 Id

2721d. See, OAI Report at 61; Notification at V.2.2 (“the imports of products under investigation grew
by 24,790 tons, while those of milk powder fell by 7,267 ton.

273 OAl Report at 61; Notification at VV.2.2.

274 OAl Report at 67-68. See, also Notification at V.2.1.

275 OAl Report at 67. See, also Notification at V.2.1.a

2’% OAl Report at 67.

27" see, OAl Report at 68; Notification at V.2.1.a.

2’8 see, OAI Report at 68.
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econometric models for estimating the volume of milk production for the period covering
November 1995 to June 1996, assuming the quality dispute had not occurred.*”® The authorities
concluded that “[b]ased on the results of three models, the figures reflecting the difference between
estimated and actual volume of milk production indicate that the quality dispute no longer had effect
as of January 19962 As part of the OAI’s investigation to determine causality, the OAl aso
employed a commonly-used econometric technique called the “Granger causality test”. The test
results, checking up to six lags in variables to maximize accuracy, indicated that the increased imports
of SMPP caused serious injury to the domestic industry.®®*  Taken together, the Korean authorities
determined that while the milk quality dispute had an effect for a few months, the imports of SMPP
had a negative effect on the domestic industry throughout the entire investigation period.

(b) Influence of reduced imports of milk powder

4588 The Korean authorities evauated the influence of reduced imports of milk powder in its
causation analysis. The Korean authorities essentially determined that:

“[d]uring the period of 1993-1995 the imports of products under investigation grew by
24,790 tons, while those of milk powder fell by 7,267 tons. Therefore, the decreased
imports of milk powder had a very dight, albeit positive, impact on the injury to the
domestic industry compared with the increased imports of the products under
investigation.”®*”

(©) Review of demand

4589 The Korean authorities also examined other factors potentialy causing serious injury to the
domestic industry relating to demand for domestic raw milk and milk powder. With respect to
consumption, they stated that “given the overal increase in consumption, the injury to the domestic
industry is not attributable to a decrease in consumption.” ?** With respect to whether the shift to
flavoured milk from white milk was based on changing consumer preferences, the authorities found
that the shift was “attributable to milk processors seeking to change the production structure in order
to maximize their profits through the use of cheaper imported products, as opposed to changes in
consumer preference.” ** With respect to consumption of final dairy products, they determined that
dairy products consumption increased during the period from 1993 to June 1996, and “[t]herefore, it
was not regarded as a cause of injury to the domestic industry.”?®°

4590 With respect to the effect of the situation in other dairy products sectors, the Korean
authorities examined the white milk, milk powder preparation, evaporated milk, butter, and cheese
sectors. Because the production and consumption of these dairy products increased during the period

27 1d. In its First Submission, the EC contends that the competent authorities “fail[ed] to make any

analysis’ of the effects of the milk quality dispute. In its Oral Statement, the EC states that “[n]o detail is given
of the analyses which led to this remarkable conclusion” and that the milk quality dispute was “lightly
dismissed.” Korea again suggests that the EC review the OAI Report of which it has had a copy in English at
least since early 1997.

280 OAI Report at 69.

281 The Granger causality test indicated for example, that the increased imports of SMPP caused an
increase in milk powder inventory at 5 per cent level of significance. In hypothesis testing 5per cent level of
significance means that the level of confidence of the test result is 95per cent (see, for example,
Damodar N. Gujarati, Basic Econometrics, 2. Edition, McGraw Hill: NY, 1988, p. 99).

282 Notification at V.2.2.

283 Notification at V.2.3.1.

284 Notification at V.2.3.2. In its Oral Statement, the EC disagrees with the competent authorities
judgement on this issue. Korea considers that the EC should not be allowed to assume the role of the
investigating authority.

28 Notification at V.2.3.3.
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of the survey and because their use of domestic raw milk and domestic milk powder also increased,
the authorities found that “no connection could be established between the effect on these dairy
products and injury to [the] domestic industry.” 2%

(d) Review of price decision by the government

4591 Finaly, the Korean authorities evaluated any potential injury caused by the suggested
government price for raw milk. The authorities found that the suggestion of such a price did not
adversaly affect the domestic industry because it was not obligatory and was intended as a suggested
reference price for contracts between dairy households and milk processing firms.*®’

)] Additional arguments by the European Communities made at the second meeting of the
Panel with the parties

4592 At the second meeting of the panel with the parties, the European Communities further
advanced their arguments under Article 4.2(b) as follows:

4593 The European Communities point to the flaws in the conclusions drawn from by Korea from
its econometric models. The models do show a shortfall in consumption continuing until June 1996
but it is then stated at pages 68 to 70 of the OAI Report that this cannot be due to the milk quality
dispute as this ended in February. No other explanation is advanced for the shortfal. This is
perfectly circular reasoning.

4594 Koreaadlegesit performed a*“Granger causality test”, without in any way explaining where it
is to be found in the OAI Report, how this test works, precisely what its results demonstrated, what
variables were used in relation to “checking lags’, what level of statistical accuracy was demonstrated
in the test results, etc. This test has never been mentioned before by Korea and cannot be taken
seriously without considerably more information being given asto its nature and its application to this
situation. Indeed, the European Communities asked, what happens when it is gpplied to the milk
quality scandal?

(9 Additional arguments by Korea made at the second meeting of the Panel with the
parties

4595 At the second meeting of the panel with the parties, K or ea further advanced its arguments
under Article 4.2(b) as follows:

4596 The European Communities argue that the econometric models used by the OAI were flawed
in that they examined production, instead of consumption. Korea notes that:

@ The OAI assumed that production is equal to the consumption of milk, which is a
redistic assumption, and the difference between production and consumption data
was s0 small asto be dtatistically insignificant;

(b) The datistical and econometric models actually focussed on the difference between
actual and forecasted production, and not production itself; and

(c) Finaly, and most importantly, the Granger Causdlity test, which checked the
causality from increase of imports of SMPP to increase in inventory did not use data
such as production or consumption.

286 Notification at \V.2.3.6.
287 ope, Notification at V.2.4.
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4597 In responseto a question by the Panef®®, K or ea explained that in order to establish any causal
relationship between the imports of SMPP and the increase in inventory, the OAIl used the
econometric technique referred to as “Grainger Causdlity” test. The following parameters or
technigues were applied:

The period of the data covered January 1993 to June 1996;

The statistical software “Eviews’ was used

X-11 Arima multiplicative method was used to remove seasondlity;

Since the level terms of most variables are non-stationary, a unit root test was applied, this
being an augmented Dickey-Fuller test, with constant and no-trend term;

Akaike information criterion was adopted to get optimal lags in the right-hand variable; and

Lags up to six were checked on the right-hand side of the equation used in the Augmented
Dickey-Fuller test.

The calculated ADF statistics were the following:

level of import of SMPP was -1.163, which is not significant at any reasonable level of significance;

level of inventory of milk powder was 0.284 , which is not significant at any reasonable level of
significance;

first differentiated value of import of SMPP was —8.159 , which is significant at 1 per cent level of
significance; and

first differentiated value of inventory was —2.976, which is significant a 5 per cent level of
significance.

4598 Therefore the calculated ADF datistics showed that the import of SMPP and inventory of
milk powder are integrated of order one, like most other macroeconomic time series. As the first
differenced variables were reveded to be stationary, they were used to obtain the result of causality
tests. The most commonly used causdity test is the Granger test, and this was used to obtain the
result. Pairwise Granger causality tests, checking lags up to 6, revealed that imports of SMPP caused
an increased in inventory of milk powder at 5 per cent in four out of six cases and a 10 per cent in
one case. The causation was negated at 10 per cent only in one out of six cases. The calculated F
statistics were the following:

one lag case: F(1,36) = 1.850;
two lag case: F(2,34) = 2.733;
three lag case: F(3,32) = 3.583;
four lag case: F(4,30) = 5.681;
five lag case: F(5,28) = 4.314;
six lag case: F(6,26) = 5.394.

4599 Therefore, on the basis of the above, the OAI concluded that the econometric causality tests
reveadled a causal relationship running from the import of SMPP to the increase in inventory of milk
powder.

4.600 In response to a question by the Panef®®, K or eaclarified the substitutability of raw milk, milk
powder and SMPP. As stated in Section 11.2 of the OAl Report, SMPP can substitute domestically

288 The Panel recalls that the question was: “How was the ‘ Granger’ test applied in this case?”

289 The Panel recalls that the question was: "In Koreasfirst submission, it is stated that SMPP products
are competing directly with domestically-produced raw milk and pure milk powders. Could Korea elaborate?
Does this mean that 1 unit (say 1 Kg) of SMPP can substitute 1 unit of milk powder and/or 1 unit of raw milk
for the production of downstream products? Please provide the Panel with exact figures for each of the
downstream product (e.g., yoghurt, flavoured milk, ice-cream, cheese etc...). Was the Korean Trade



WT/DS98/R
Page 121

produced raw milk and milk powder to produce flavoured milk, fermented milk, ice cream and
cookies. Based on the import clearance document submitted by foreign exporters, the Korean
authorities verified that SMPP can be used to produce milk based beverages, ice cream and cookies.
That the imported SMPP and domestic milk powder are in directly competitive relationship is
evidenced by the fact that the primary difference between the two products is that the former contains
75 per cent to 85 per cent milk powder and 15 per cent to 25 per cent whey or malt concentrate.”°
Moreover, for commercia purposes, the imported SMPP and domestic products share common end
uses. Imported SMPP and domestic products can be used to produce flavoured milk, fermented milk,
ice cream and cookies”** As a further indication that the imported SMPP and domestic products are
directly competitive products, the Korean authorities found that, of the total purchase of basic
materials, five dairy processing companies increased their purchases of SMPP from 3 per cent in 1993
to 23.8 per cent in 1994, 29 per cent in 1995 and 53.3 per cent in January-April 1996,

4601 In producing flavoured milk and cookies, one unit (1 kilogram) of SMPP can subgtitute one
unit(1 kilogram) of milk powder or ten units of raw milk. In producing ice cream and fermented milk,
one unit of domestic milk powder can be replaced by anywhere between 0.8 to 1.2 units of SMPP,
depending on the dairy processing company. The Korean authorities decided that the use of one to
one substitution rate between imported SMPP and domestic milk powder to produce ice cream and
fermented milk was appropriate because, based on the data collected, the usage rate would average
out to one unit to one unit rate.

4602 The Korean authorities were aware that (1) the domestic products and the imported SMPP
had physical differences but shared common end uses and (2) substitutability between the imported
SMPP and domestic milk powder was on a one unit to one unit basis and that ten units of raw milk are
needed to produce one unit of milk powder. The conversion rate of ten raw milk units to one milk
powder unit is reflected in various places of the OAl Report. For instance, charts in Sections I11.5.A
and VI.2.A reflect this conversion rate. The substitution rate of one unit to one unit between SMPP
and milk powder is reflected in the Note at the bottom of the chart in Section I11.5.A which states “for
computation of demand and self sufficiency rates, the amounts of SMPP and imported milk powder
caculated in terms of domestically produced raw milk were used.” Although this is not the most
eloquent trandation, it indicates that the Korean authorities were familiar with the fact that ten units of
domestic raw milk were equivaent to one unit of SMIPP or one unit of imported milk powder.

H. CLAIMSUNDER ARTICLE 5.1 OF THE AGREEMENT ON SAFEGUARDS

(@ Claim by the European Communities

4,603 The European Communities clam that Korea violated Article 5.1 of the Agreement on
Safeguards by failing to show that the measure was necessary to prevent or remedy serious injury and
to facilitate adjustment; by failing to demonstrate that a quota was the most suitable to prevent or
remedy serious injury and to facilitate adjustment; and by imposing a quota lower than the average of
imports in the last representative three-year period preceding the application of the measure for which
statistics were available. The following are the EC arguments in support of these claims:

4604 Article 5.1 of the Agreement on Safeguards provides that

“A Member shal apply safeguard measures only to the extent necessary to prevent or
remedy serious injury and to facilitate adjustment. If a quantitative restriction is used,

Commission aware of these facts at the time of its investigation? Did it take them into account in its report and
if so how, and where isit indicated in the OAl Report?

29 see OAI Report at Section 11.4

291 See, OAI Report at Section 1V.1.B.(4).(a)

292 See, OAI Report at Section 1V.1.B.(4).(B).(i)
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such a measure shdl not reduce the quantity of imports below the level of arecent period
which shall be the average of imports in the last three representative years for which
datistics are available, unless clear justification is given that a different level is necessary
to prevent or remedy serious injury. Members should choose measures most suitable for
the achievement of these objectives’.

Even if Korea's analysis of serious injury and causation were correct, the European Communities
submit that Korea violated Article 5.1 of the Agreement on Safeguards by failing to show that the
guota which it applied was necessary and the most suitable to remedy the injury and facilitate
adjustment.

4605 The fact that safeguard measures are “limitative and deprivational in character or tenor and
impact upon Member Countries and their rights and privileges and upon private persons and their
acts” was clearly recognized by the Appellate Body in its report in US - Underwear 2*® In the light of
that characterization, the Appellate Body drew the conclusion that an importing Member should not
be alowed “an enhanced ability to restrict the entry into its territory of goods in the exportation of
which no unfair trade such as dumping or fraud or deception of origin is aleged to be proven” by
taking safeguard action beyond the strict limits laid down in the relevant WTO provisions, which

would result in "excluding more goods from the territory of the importing Member". **

4606 Some of the limits built in the WTO safeguard measures regime relate to the measures
themselves, notably to their scope, level and type. Those limits are laid down in Article 5.1. Besides
recaling that safeguard measures must be necessary to remedy serious injury, as provided for in
Artide X1X:1(8),>*® Article 5.1 of the Agreement on Safeguards further requires that the temporary
protection from foreign competition must be necessary to facilitate adjustment.?®® The rationae for
this provision is clearly that protection of an inefficient industry sector with no recovery prospects by
means of safeguard measures should be excluded.

4.607 It follows from the foregoing that a Member of the WTO seeking to take a measure under the
Agreement on Safeguards must show that such a measure is, in its scope and level, necessary to
remedy the injury suffered by the domestic industry and necessary to facilitate its adjustment. In this
respect the European Communities note that Korea failed to provide any justification as to the reasons
why the quantitative restrictions applied were necessary to remedy the aleged serious injury and to
facilitate adjustment. In particular, Korea did not submit any information as to adjustment plans to
restore the domestic industry’s competitiveness while temporarily shielding it from foreign
competition. On the contrary, Korea took safeguard action in the context of a protected market. It is
clear to the European Communities by omitting to give any consideration to adjustment plans, a
fortiori Korea has failed to examine how that measure could be necessary, or even helpful, to their
implementation.

4.608 For these reasons, the European Communities submit that Korea violated its obligations under
Article 5.1, first sentence of the Agreement on Safeguards.

zgj See, Appellate Body report inUS - Underwear, 10 February 1997, p. 9.
Id.

29 Article X1X:1(a) refers, in virtually identical terms, to the “extent and time necessary to remedy the
injury”.

29 See, also the Preamble of the Agreement on Safeguards, second to last paragraph, “[r]ecognizing the
importance of structural adjustment and the need to enhance rather than limit competition in international
markets” .
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() The most suitable measuresto remedy serious injury and facilitate adjustment

4609 Article 5.1, last sentence, of the Agreement on Safeguards, further building upon the remedial
character and the adjustment objective of safeguard measures, also requires Members to "choose
measures most suitable for the achievement of these objectives." The ordinary meaning of this clause
aready suggests that both the objective to remedy the injury and the objective to facilitate adjustment
aso limit the type of measure which a Member may adopt, in addition to its level or scope. This
construction is further reinforced in the light of the principle of effective interpretation of treaties,
based on which where a treaty provision can be subject to several possible interpretations, preference
should be accorded to the one giving that provision its effect”®’ In fact, if the second sentence of
Article 5.1 were adso to be interpreted as a limit to the level or scope of a measure, rather than as

including some additiona element, it would be redundant in the light of the first sentence.

4610 The conclusion that the choice of the type of safeguard measure is limited under Article 5.1 of
the Agreement on Safeguards is confirmed if that provision is interpreted in its context. In fact the
Agreement on Safeguards includes a partidly different regime for quotas and tariff measures. In the
firg place, a maximum limit to the level of protection, additional to the injury level and the
adjustment required, is imposed by Article 5.1, second sentence, providing that “if a quantitative
restriction is used, such a measure shall not reduce the quantity of imports below the level of a recent
period which shall be the average of imports in the last three representative years for which statistics
are available.” Second, in case of provisond measures Article 6 of the Agreement on Safeguards
limits the possibility of action to tariff measures only. Also, the different nature and impact of the
various protection measures has been expressly recognized in the regulatory framework established by
the WTO Agreement and its annexes. Specifically, Members recognized that “price-based measures’,
that isz‘;gneasjreﬁ with an impact on the price of imported goods’ “have the least disruptive effect on
trade”.

4611 It follows from the foregoing that if a WTO Member seeks to take a safeguard measure, the
choice of the type of measure also needs to be justified in terms of its adequacy to remedy injury and
facilitate adjustment. The European Communities therefore conclude that, by failing to consider
whether other types of measure than a quota would be the most suitable to remedy serious injury and
to facilitate adjustment, Korea further violated its obligations under Article 5.1 of the Agreement on
Safeguards.

(i) Quota lower than average of imports in the last representative three-year period preceding
the application of the measures for which statistics were available

4612 Articde 5.1, second sentence, of the Agreement on Safeguards provides that

“if a quantitative restriction is used, such a measure shall not reduce the quantity of
imports below the level of a recent period which shall be the average of imports in the
last three representativeyears for which statistics are available, unless clear judtification
is given that a different level is necessary to prevent or remedy serious injury.”
(emphasis added).

297 The principle of effectiveness in treaty interpretation was recognized as an appropriate interpreting
principle bg the Appellate Body in US- Underwear, p. 5.

29 See, the Under standing on the Balance-of-Payments Provisions of the General Agreement on Tariffs
and Trade 1994, para. 2. Para. 3 is even more explicit in providing that “Members shall seek to avoid the
imposition of new quantitative restrictions for balance-of-payments purposes unless, because of a critical
balance of payments situation, price-based measures cannot arrest a sharp deterioration (...). In those casesin
which aMember applies quantitative restrictions, it shall provide justifications as to the reasons why price-based
measures are not an adequate instrument to deal with the bal ance-of-payments situation.”
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4613 The average of imports into Korea for July 1993-June 1996 was lower than the average for
the period January 1994-December 1996. The European Communities submit that, by calculating the
quota level on the basis of import data relating to the period July 1993-June 1996, rather than to the
period January 1994-December 1996, the Korean authorities violated Article 5.1 of the Agreement on
Safeguards, second sentence, since July 1993 - June 1996 data did not relate to the “last three
representative years for which statistics are available” and the resulting quota was lower than allowed
by that provision, without justification being provided.

4614 In order to demonstrate this claim the European Communities first examine the meaning of
Article 5.1, second sentence of the Agreement on Safeguards, and then turns to the three years which
are relevant under that provision.

@ Article 5.1 of the Agreement on Safeguards

4615 Artice 5.1 of the Agreement on Safeguards is clearly intended to avoid the quota being set at
a level unrelated to historical import flows prior to its imposition, which would prove particularly
disruptive for exporters. By limiting in principle the minimum quota level to the average of the last
three representative years the Agreement on Safeguards establishes a presumption that for quotas such
level is the maximum restriction which would be justifiable as “necessary” within the meaning of
Article 5.1 Agreement on Safeguards. It is only if the Member seeking to apply a safeguard measure
in the form of a quotais able to show that a quota level based on those data is not sufficient to remedy
the serious injury in a specific case that a lower quota may be imposed. Since Korea has not
considered the issue of necessity at al, it has taken no steps to rebut this presumption.

(b) The last three representative years for which statistics are available

4,616 In order to determine the “last three representative years’ which Korea should have used in
setting the quota leve, the following issues must be addressed: (i) the starting time from which to
caculate the three years, (ii) the availability of satistics for those three years and (iii) the
representativity of those data.

(1) Satingtime

4617 As regards the relevant time to decide which are the last three years available import
statistics pursuant to Article 5.1 Agreement on Safeguards, the ordinary meaning of the provision
already makes clear that it is the moment when a decision to take a measure in the form of a quota has
been taken and the quota level is to be decided. The context of the second sentence of Article 5.1
further reinforces that interpretation. In fact the first sentence of Article 5.1 makes clear that the
provision relates to the time when a Member “applies’ safeguard measures. The Appellate Body
Report US - Underwear removed any doubt as to the meaning of the term, by pointing out that the
word "apply”, when used as here in respect of a governmental measure - whether a statute or an
administrative regulation — means, in ordinary acceptation, putting such measure into operation.” **°
Thus, the European Communities submit that the starting time for the assessment of the “last three
years’ is the moment when action in the form of a quota was taken and the quota was calculated.
Therefore, it is from that moment that a country should look retrospectively at imports trends until it
finds three representative years of data. A final decison on a definitive safeguard measure in the
form of a quota was taken by Korea on 7 March 1997.%%

299
Id, p. 8.
300 e, WTO Doc. G/ISG/N//10/K OR/1/Suppl/1, 1 April 1997, p.1 (Exhibit EC-10).
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(2 Availability of the data relating to the relevant period

4618 The import dtatistics considered by the KTC in determining the appropriate level of the
quantitative restriction relate to the period July 1993 through June 1996.%"* While data relating to that
period were certainly “available” within the meaning of Article 5.1 when the quantitative restriction
level was s, it remains to be clarified whether more recent information was also available. In this
respect the European Communities submit that, as made clear from Koreds Statistical Y earbook of
Foreign Trade for 1996°, import data rdating to the whole 1996 were available to the Korean
authorities before the amount of quota was finally calculated and that these data should therefore have
formed the basis for calculation of the quota level.

(3  Representativity

4619 The European Communities submit that Korea completely failed to address, either expressly
or impliedly, the issue of whether the statistics on which it relied to set the quota level were indeed
“representative’. The ordinary meaning of the term and its context make clear that “representative’
refers to import trends. The aim isto avoid the inclusion of periods where trade flows were abnormal.
However, no such evaluation of the quality of the data relied upon is included in any of Korea's
notifications to the WTO.

4620 Moreover, the European Communities further contend that, if such evaluation had been
carried out, it would have led to exclude data relating to the second semester of 1993 as not
“representative” within the meaning of Article 5.1 of the Agreement on Safeguards. As indicated in
Korea's Schedule of concessions, imports of item 1901.90.2000 (“food preparations’) into Korea
were gtill subject to Balance-of-Payment restrictions during that period.** Therefore, athough the
relevant tariff rates had been lowered to 40 per cent as of the beginning of 1993, their imports did not
take place under conditions which would have made them “representative’. This is an additional
reason to conclude that Korea should have based its quota on the period January 1994-
December 1996. In the light of the foregoing the European Communities consider that Korea based
its calculation of the quota level on data that did not relate to the last three representative years
available within the meaning of Article 5.1 of the Agreement on Safeguards.

4.621 In response to a question of the Pane®® the European Communities further clarified their
arguments under Article 5:

4622 The first and second sentences of Article 5.1 contain complementary obligations which al
have to be respected. The first and third sentences of Article 5.1 apply on their face to al safeguard
measures The second sentence contains an additional obligation which only applies to quantitative
restrictions.

4623 Alsoin response to a question of the Panef® the European Communities further argued:

301 see, Exhibit EC-8.

302 5ee, Exhibit EC-20.

303 see, Exhibit EC-17.

304 The Panel recallsthat the question was: " If a quota is established based on the level of imports for
the three representative years, does the importing country still have an obligation to prove that such level was
necessary? In other words does the level established pursuant to the three representative years constitute a
minimum quota, the level of which must still be proven to be "necessary"? Please comment and discuss the
relationship between the first and second sentence of Article 5.1 of the Agreement on Safeguards.

305 The panel recalls that the question was: "If there is no such period of three representative years
because good under investigation have been the object of restrictions (GATT/WTO compatible or not) how
should the importing country proceed to assess such necessary level of quota?"
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4624 The second sentence of Article 5.1 contains an additional obligation for quantitative
restrictions. If there is no representative three year period the Member must then base its measure on
“the level necessary to prevent or remedy serious injury”, according to the second part of that
sentence Theruleinthefirst part may ill be relevant as a guide.

(b) Response by Korea
4625 Korearespondsto the EC arguments as follows:

4626 Korea based its quota level on the average of imports for the three years from July 1993-
June 1996. Korea initiated its safeguards investigation in May 1996. After that date, imports of
SMPP would be expected to increase abnormally, as foreign exporters and their Korean customers
increase their volume of imports in anticipation of a safeguards measure. In fact, the use of three
«representative» years was intended to prevent foreign exporters from manipulating quota levels by
flooding the market with imports just prior to the decision to impose a safeguard measure. Therefore,
Korea considered that the second half of 1996 was not «representative,» and it excluded imports from
this period in calculating the quota level. Korea considered that the quota levels chosen were the most
suitable for achieving the “objectives’ identified in Article 5.1, i.e., preventing or remedying the
serious injury and facilitating adjustment to the domestic industry in Korea®®

4.627 Pursuant to a question by the Pane™®’ K or ea further darified its arguments under Article 5 as
follows:

4628 Intheview of Korea, the first two sentences of Article 5.1 of the Agreement on Safeguards do
not impose a general obligation on Members to demonstrate that the specific level of quota that they
decided to impose as a safeguard measure is necessary to prevent or remedy serious injury and to
facilitate adjustment. Such an obligation only arises if the level of such quota is lower than the
average imports during the three most recent representative years for which datistics are available.
As the wording of the second sentence of Article 5.1 makes clear, Members must only justify the level
of quotas if it is different (i.e., lower) than the average imports during the three most recent
representative years.

4629 The firg clause of Article 5.1 does not impose any obligation but merely states a basic
principle regarding the application of safeguard measures. This basic principle is that Members
should apply safeguard measures only to the extent necessary to achieve the objectives of safeguard
measures (i.e., to prevent or remedy serious injury and to facilitate adjustment). This basic principle
is generally applicable whether the safeguard measure imposed is a tariff, a tariff-quota, or a quota.
The firgt clause of Article 5.1 cannot be read as imposing an obligation on Members to demonstrate
that a particular level of tariff or quota is necessary to prevent or remedy serious injury and to
facilitate adjustment. Article 5.1 does not identify objective criteria that may be used to calculate the
level of tariff, tariff-quota, or quota that would “remedy” serious injury or “facilitate adjustment”
under the unique circumstances facing particular industries.

4630 The second sentence of Article 5.1 only applies when a Member imposes a safeguard measure
in the form of a quota. To give Members useful guidance, the drafters of this sentence established a

306 5ee, Exhibit Korea-8 in which only one of the seven KTC commissioners considered that a tariff
rate quota was the more appropriate measures for dealing with the serious injury caused by the increased
imports.

PO sor The Panel recalls that the question was: "If a quota is established based on the level of imports for
the three representative years, does the importing country still have an obligation to prove that such level was
necessary? In other words, does the level established pursuant to the three representative years constitute a
minimum quota, the level of which must still be proven to be 'necessary'? Please comment and discuss the
relationship between the first and second sentence of Article 5.1 of the Agreement on Safeguards.”
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minimum quota level that would be deemed necessary to achieve the objectives of imposing a
safeguard measure. This leve is set at the average of imports during the three most recent
representative years for which statistics are available. To the extent that the quota is set at that level
or a ahigher level, Members are not required to prove that this quota leve is necessary. Thisis not a
strict minimum quota, however because the second sentence of Article 5.1 permits a Member to set a
quota a a lower level than the average imports during the three most recent representative years,
provided it presents clear justification that such lower level is necessary. If a Member decides to
impose a quota that is not lower than the average imports during the three most recent representative
years, it is not required to provide any explanation or justification as to the necessity of this quota
level.

4631 With regard to tariff-based safeguard measures, Article 5.1 does not obligate Members to
provide any explanation or justification of the level of such measures. It is not for Korea to speculate
why the drafters felt that a benchmark was necessary for quotas but not for tariff-based measures.
The fact that the second sentence of Article 5.1 only refers to quotas, however, can only mean that
there is no requirement to demonstrate that the leve of a tariff-based measure is necessary to achieve
the objectives pursued. In Korea's view, the obligation to justify the level of the safeguard measure
only exists if the measure is a quota and if such quotais set a alevel lower than the average imports
during the three most recent representative years for which statistics are available.

4632 In this case, Korea determined that application of a safeguard measure was necessary to
remedy serious injury and facilitate adjustment because “[w]hile it was determined that the domestic
industry has been suffering from serious injury caused by increased imports, the injury has not been
relieved even by the continuing efforts of the relevant authorities and the petitioner. In this regard, it
is agreed that the appropriate relief measures should be taken to resolve the problem.” **® Based on
the guidance provided in the second sentence of Article 5.1, Korea rejected the alternatives suggested
by the petitioner and recommended a quota at a level based on the three most recent representative
years for which statistics were available.*®

4.633 In response to another question by the Panef’™® K or eaalso argued that:

4634 In the view of Korea, Article 5.1 does not impose an obligation on Members to demonstrate
that a particular level of a tariff (or tariff-quota) is necessary or that it is the most suitable means to
remedy injury and facilitate the adjustment. In this respect, it is important to distinguish between two
issues: (i) whether the particular type of safeguard measure (i.e., tariff, quota, tariff-quota) is the most
suitable means for achieving the objectives sought, and (ii) whether the level of the tariff, quota, or
tariff-quota imposed (as the most suitable measure) is necessary to achieve such objectives. In this
regard it is necessary to consider the first and third sentences of Article 5.1. The first sentence states
the basic principle that a safeguard measure should be applied only to the extent necessary to prevent
or remedy serious injury and to facilitate adjustment. The third sentence of Article 5.1 provides there
is no obligation to demonstrate that a tariff (or tariff-quota) is the most suitable measure to achieve
these objectives, nor to demonstrate that the level of such tariff (or tariff-quota) is necessary or
appropriate to achieve these objectives.

4635 In this casg, it is noteworthy that the KTC Commissioners examined the relief measures
requested by the petitioner, including:

%98 See, Exhibit Korea-8, at 3.

3094,

319 The Panel recallsthat the question was: "Do you consider that under Article 5.1 of the Agreement
on Safeguards the importing country needs to show that a safeguard measure, in the form of atariff (or tariff-
quota), is necessary and the most suitable means to remedy the injury and facilitate the adjustment? Do you
need to show that the level of the tariff (or tariff-quota) was appropriate?"
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reclassify the tariff treatment of SMPP into the same category of dutiable items as skimmed
or whole milk powder;

increase the customs duties on SMPP to the level of milk powder for four years, and

restrict the import volume to 10,000 tons per year for four years>'*

4636 The KTC stated that:

[b]efore recommending the relief measures, the KTC commissioners agreed that close
considerations should be made beforehand for each relief measure on its impacts on the
domestic dairy industry, national economy, and bilateral/multilateral trade. In this
regard, the KTC examined the information investigated by the OAI, the relevant articles
of the multilateral regulations, the opinions of authorities concerned, and the relief
measures stipulated in the Foreign Trade Act and the Enforcement Decree of the Act.
Based on all these examinations, the KTC reviewed the petitioner’s request for relief

measures.**?

Korea also examined whether a tariff-quota would be more appropriate and what the appropriate
duration for the application of the measure should be®® Based on its examination, the KTC
recommended that the appropriate duration of the measure was four years and that the measure should
be in the form of a quantitative restriction in the amount not exceeding the average of the import
levels for the three most recent representative years for which statistics were available.**

4637 In another response to a Panel question, Korea further clarified its arguments on the
"representative” three-year period for purposes of Article 5.1:

4,638 Korea considers that each of the three years prior to the filing of a safeguards petition is
normally representative of the import levels on which a quota restriction may be based, absent clear
justification otherwise and notwithstanding the existence of import restrictions during any particular
year. The “representative’ nature of imports under Article 5.1 of the Agreement on Safeguards must
be determined with reference to the normal level of imports for the particular Member concerned,
regardless of any import “restrictions’ then in force. Notably, “representative” under Article 5.1
cannot reasonably be interpreted to mean “fully liberalized” or absent any tariff or non-tariff
restriction potentialy affecting imports.

(c) Additional arguments by the European Communities made at the first meeting of the
Panel with the parties

4639 At the first meeting of the panel with the parties, the European Communities further
advanced their arguments under Article 5.1 asfollows:

4640 The European Communities noted that in their endeavours to justify the exclusion of the
second semester of 1996 by saying that in that period imports would have “increased abnormally” in
anticipation of the measure. The European Communities would like to recall that in 1996 imports
recorded an increase of approximately 15 per cent as compared to 1995, which increase appears much
less “abnormal” i.e, more “representative’, than the increases of approximately 384 per cent
from 1993 to 1994 and 80 per cent from 1994 to 1995. The European Communities would aso
recall that, as demondtrated by its Exhibit EC-20 and not contested by Korea, full 1996 data were
available when the quota was finally decided.

311 see Exhibit Korea-8, at 3.

312 1d. at 3-4.

3131d. at 4-5 (see minority opinion of Jeong Mun-Su).
4d. at 4.
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(d) Additional arguments by Korea made at the first meeting of the Pand with the parties

4641 Atthefirst meeting of the panel with the parties, K or ea further advanced its arguments under
Article 5.1 asfollows:

4642 Korea not only fully complied with its obligations under Article 5 of the Agreement on

Safeguards, but also exercised its good faith in expanding the amount of the quota based on requests
during consultations from the European Communities and other WTO Members. In its decision of

2 December 1996, the KTC Commissioner evaluated the appropriate relief measures, stating that
“[b]efore recommending the relief measures, the KTC commissioners agreed that close considerations

should be made beforehand for each relief measure on its impacts on the domestic dairy industry,

national economy, and bilateral/multilateral trade.” **> The KTC then listed the information examined
regarding the range of proposed relief measures. A magority of the KTC Commissioners then
determined that a quota was the most suitable relief measure, with one commissioner offering a
minority opinion that a tariff-rate quota would be preferable.

4,643 Koreadoes not understand the EC argument that Korea failed to consider whether other types
of measures would have been more suitable®® In Kored's view, the European Communities are
smply wrong.

4644 The volume of the quota was based on the average level of imports of the three most recent
representative years for which statistics were then available, from June 1993 to June 1996. Korea
refused to increase the quota further by including the remainder of 1996 in the historical bases for
caculating the quota. This period was not representative because exporters can be expected to
increase artificially the volume of their exports in anticipation of the safeguard measure.

4645 During consultations under Article 12.3 of the Agreement on Safeguards, the European
Communities objected to the caculation of the quota level. After considering the European
Communities concerns, Korea decided, in good faith, and without being obligated to do so, to raise
the quota level by amost 5,000 tons.

(e) Rebuttal arguments made by the European Communities
4646 The European Communities made the following arguments in rebuttal:

4647 In the EC view a “necessity” requirement is embodied in Article 5.1 of the Agreement on
Safeguards, which requirement must be met in order for a measure to be authorized under that
provison. A genera “necessity” requirement is laid down in the first sentence. Furthermore, there is
a specification of that requirement for safeguard measures in the form of quantitative restrictions to
the effect that, in principle, quota level lower than the average of imports in the three representative
years is not (never) necessary, unless clear justification is given in this respect. Of course, this
principle cannot entail at al that whichever is in compliance with that threshold is automatically
necessary.

4648 The European Communities further maintain that the years used by Korea to caculate its
guota level were not the “last three representative available”. In the case at issue in this dispute,
Korea has neither caculated the quota consistently with this required threshold nor, a fortiori, has
been able to show that it did.

4649 Theinterpretation of Article 5.1 of the Agreement on Safeguards, in the light of its wording,
context and purpose and in accordance with the principle of effective treaty interpretation, mandates

315 gee, Exhibit Korea-8.
316 Id
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this conclusion: each provision was drafted with its own meaning and must be given its autonomous
meaning when being interpreted. On the contrary, by denying the binding character of the necessity
requirement except within very strict limits, Korea is trying to unduly reduce the scope of its
obligations under the WTO Agreements, and thus the rights arising thereunder to the European
Communities. Reduction or modification of rights and obligations is emphatically not alowed under
the WTO>"

0] Necessity is a requirement laid down in Article 5.1, first sentence in respect of all safeguard
measures
(a) Wording

4650 The European Communities reiterate that the term “necessity” is binding language, both in
the first and in the second sentence of Article 5.1 of the Agreement on Safeguards. Both sentences
impose obligations upon WTO Members wishing to adopt safeguard measures to do so only to the
extent they are necessary to prevent or remedy serious injury and to facilitate adjustment, although the
second is a specification of the first one, applicable in respect of one type of measure only. As the
Appellate Body pointed out in US- Underwear , far from suggesting non-binding character,

“a contention of necessity may be seen to assume that no other recourse is available to
the importing country.” **®

4651 The European Communities find it curious that, in trying to unduly restrict its obligations and
EC rights under the Agreement on Safeguards, just as it does for its obligations arising under
Article XIX of GATT, Korea is using the opposite tactics. In the case of Article XIX, lack of
repetition of the “unforeseen developments’ requirement in the Agreement on Safeguards is deemed
to show its abrogation by the latter. In the case of Article 5.1 of the Agreement on Safeguards, in
Spite of repetition of the word “necessary” in two consecutive sentences of the same Article, Koreais
able to deny the binding character of the word in the first sentence but finds unexpectedly that it is
binding in the second sentence- be it by further limiting the scope of that more specific obligation.

(b) Context

4652 The same conclusion is compelled by the interpretation of the provision in its context. First,
the term “necessary” is reiterated in the second sentence of Article 5.1, which congtitutes the most
immediate “context” of the first sentence. Repetition of a term which is binding by its ordinary
meaning confirms that use of that term is not accidental or inaccurate, and instead represents a
deliberate choice of the drafters. Second, the same term is used elsewhere in the WTO system -
notably in provisions derogating from the liberalization principle embodied therein - with the same
binding meaning. Article XIX itself embodies virtualy identical language and authorizes safeguard
measures “to the extent and for such time as may be necessary to prevent or remedy serious injury”.
Furthermore, Article XX of GATT alows measures to be taken if e.g., “(8) necessary to protect public

moras’, “(b) necessary to protect human health”.

4,653 Comparison with other WTO Agreements regulating trade defence measures also shows that
when the drafters have wanted to be permissive as to the maximum level alowed for one of such
measures they have used much less strong language. Article 9 of the Agreement on Implementation
of Article VI of the General Agreement on Tariffs and Trade 1994 (“the Anti-Dumping Agreement”),

317 see, Article 3.2 and 3.9 of the DSU, respectively providing: “Recommendations and rulings of the
DSB cannot add or diminish the rights and obligations provided in the covered agreements” and “ The provisions
of this Understanding are without prejudice to the rights of Members to seek authoritative interpretation of
provisions of a covered agreement through decision-making under the WTO Agreement” (emphasis added).

318 see, Appellate Body Report in US- Underwear, 10 February 1997, WT/DS24/AB/R, p. 11.




WT/DS98/R
Page 131

provides on the one hand, that anti-dumping duties can never exceed the dumping margin. By
contrast, it further stipulates that:

“It is dedrable that the imposition [of an anti-dumping duty in cases where al
requirements for the imposition have been fulfilled] be permissive and that the duty be
less than the margin if such lesser duty would be adequate to remedy the injury to the
domestic industry.”

This provision shows that the drafters of the WTO Agreement have chosen a much softer language
when intending to express an absence of obligation. It also shows that there is a difference in the
regime adopted for dumping measures and for safeguard measures, which is otherwise logical having
regard to the different situation — unfair trade practices, fair trade - which dumping and safeguard
measures are respectively aimed to remedy.

(©) Purpose

4654 The purpose of the “necessity” requirement isto avoid that measures, which are recognized as
“limitative and deprivational in character or tenor and impact upon Member Countries and their rights
and privileges and upon private persons and their acts’, *'° not be abused. In the light of that
characterization, in US - Underwear, the Appellate Body drew the conclusion that an importing
Member should not be alowed “an enhanced ability to restrict the entry into its territory of goods in
the exportation of which no unfair trade such as dumping or fraud or deception of origin is aleged or
proven”*° by taking safeguard action beyond the strict limits laid down in the relevant WTO
provisions, if that action would result in “excluding more goods from the territory of the importing
Member.” ** Asaready noted, the aim of the Agreement on Safeguardsisto “clarify and strengthen”
and to “re-establish multilateral control” over safeguards®* rather than to broaden the authorization to

apply them.

4,655 That the safeguard measure at issue in this dispute was not “necessary” to remedy serious
injury flows from the fact that there was no such injury, and certainly not serious injury resulting from
the imports of SMPP. Furthermore, irrespective of whether a country is always obliged to introduce a
structural adjustment plan together with a safeguard measure, in this particular case Korea did, by its
own admission, introduce the Dairy Industry Plan “to facilitate adequate adjustment in the Korean
dairy sector”, but did not show the necessity of the measure to attain the adjustment objective. There
was no mention of the link between the measure and the adjustment objective within the broader
framework of actions taken in this connection. Accordingly, the European Communities reiterate
their conclusion that Korea did not show that the measure it adopted was “necessary”, thereby
violating Article 5.1 of the Agreement on Safeguards.

(i) The necessity requirement is strengthened in Article 5.1, second sentence in respect of
safeguard measures taking the form of quantitative restrictions

4656 AsKoreaitself admits, by virtue of the second sentence of Article 5.1 a necessity requirement
isimposed in respect of safeguard measures taking the form of quantitative restrictions. Article 5.1 of
the Agreement on Safeguards is clearly intended to avoid a quota being set a a level unrelated to

319 5ee, Appellate Body Report in US- Underwear, 10 February 1997, WT/DS24/AB/R, p. 9 (emphasis
added).

3204,

32114, (emphasis added).

3225ee, Preamble of the Agreement on Safeguards, second last para., whereby Members “[recognize]
the importance of structural adjustment and the need to enhance rather than limit competition in international
markets” .
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historical import flows prior to its imposition, which would prove particularly disruptive for
exporters. in other words, a quota which would afford an importing country

“an enhanced ability to restrict the entry into its territory of goods in the exportation of
which no unfair trade such as dumping or fraud or deception of origin is aleged to be
proven” 323

4657 The prohibitive, rather than permissive, language of the provision limits in principle the
minimum quota level to the average of the last three representative years the Agreement on
Safeguards and establishes a presumption that for quotas such level is the maximum restriction which
would be justifiable as “necessary” within the meaning of its Article 5.1 “such a measure shal not
reduce the quantity of imports below the level of arecent period”. Itisonly if the Member seeking to
apply a safeguard measure in the form of a quotais able to show that a quota level based on those data
is not sufficient to remedy the serious injury in a specific case that a lower quota may be imposed, and
then only if “clear judtification” is provided. Therefore, the second sentence of Article 5.1 embodies
an “enhanced requirement” of necessity when Members want to impose a safeguard measure in the
form of a quantitative restriction.

4658 That in principle a quota level below the three representative years is not (never) “necessary”
does not entail at al, and indeed is quite the opposite of, saying that whichever quotaisin compliance
with that threshold is automatically “necessary” and authorized. First, because the first sentence of
Article 5.1, which is binding, has genera scope (that is, applies to all measures). Second, because if it
could be admitted that a quota in accordance with the three-year threshold is “automatically”
necessary without demonstration (as suggested by Korea), one would arrive at the unreasonable and
absurd result that “necessity” must be shown in respect of a tariff measure, or any measure other than
quota, and not for a quota. Of course, Korea can arrive at this unreasonable and false conclusion
because it starts from awrong premise (i.e., that the first sentence does not impose any obligation on
WTO Members).

(i)  Korea hasimposed a quantitative restriction at a level which is below the average laid down
in Article 5.1, second sentence, without “ clear justification”

4.659 The European Communities maintain that the “three most recent years for which statistics are
available” are to be assessed reative to the moment when the quantitative measure is imposed.
Because Article 5.1 of the Agreement on Safeguards regulates the “application” of safeguard
measures, i.e., the moment when measures are taken, it is appropriate to consider that moment to
assess the relevant three years retrospectively.  Furthermore, that sentence uses the term “recent
period” in connection with the reference to imposition of the measure. It is otherwise logical that
calculation of the level of a measure follows the decision to adopt a measure.

4660 On the contrary, thereis no reference, in the second sentence of Article 5.1, to the initiation of
the proceeding. It is clear that referring to that moment could allow the importing country to
purposefully choose the initiation time of an investigation. As to availability of data, February 1997
data for all 1996 were available — a fact that is evidenced by Exhibit EC-20 and that Korea has not
challenged.

4661 As to representativity of the data, imports of the second semester of 1996 could not be
excluded on grounds of non-representativity, certainly not on the criterion invoked by Korea because
there is no “manipulation” by exporters in the sense (massive, or “abnormal” raise in imports) given
by Koreato the term. Theincrease in imports from 1995 to 1996 is lower than the increase from 1994
to 1995, yet Korea had no difficulty in considering “representative” both 1994 and 1995.

323 ee, Appellate Body Report in US- Underwear, 10 February 1997, WT/DS24/ABIR, p. 9.
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4662 In any event, Koreatook into account data relating to a period (June 1996) subsequent to the
initiation of the investigation®**, and itsalf contradicts the criterion which it now proposes. The
possible attempts of the exporters to increase exports ahead of the adoption of safeguard measures
either are presumed to materialize with opening, or are not. Moreover, in US - Underwear the
Appellate Body, after having referred to the binding character inherent in the word * necessity”, as
lack of alternatives available to the importing country, concluded that the need to prevent or deal with
a “flood of imports’, invoked by the United States to justify retroactive application of its measure,
could have been dealt with by measures alternative to such a supplementary restriction — for example
with the adoption of urgency measures. The European Communities note that analogous measures are
equally available under the Agreement on Safeguards. **°

4.663 The European Communities maintain that full 1996 data were more “representative’” **° than

the second semester of 1993, relied upon by Korea, and notes that there is no trace of explanation
about representativity in the Notice of 7 March 1997, by which Korea finaly imposed the safeguard
measure at issue in this dispute.®*” Therefore, even as regards the representativity of the data used to
calculate the quota, Korea's measure did not meet Article 5.1 requirements and should be found to be
in violation thereof.

(iv) Korea has not shown that the measures were the “ most suitable” for the achievement of their
objectives

4664 Regarding the “suitability” of the measure chosen, in the EC view Korea arrives at the fina
reduction of its Article 5.1 obligations, by denying the binding character of this requirement without
any reasoning. At the same time, Korea again refers to the OAI Report in support of its position. The
European Communities assert that the OAI Report is not an appropriate source of information to
evduate Korea's compliance with its obligations arising under Article XIX of GATT and the
Agreement on Safeguards. In connection with this specific requirement it would add that, just as for
the other requirements imposed by Article 5.1 of the Agreement on Safeguards, there is no
explanation of Korea's choice to impose a quantitative measure in the only document which followed
the 1 April Notification to the Committee on Safeguards, and by which Korea definitively imposed
the measure. As Korea changed the reference period for calculating the quota as compared to what it
had announced in January 1997, and did not refer to any other documents as possible sources of
explanation in its Notice, it did not come to a definitive reasoning in this respect. This further
confirms that its measure is inconsistent with the requirements of Article 5.1. The EC considers that it
is not sufficient for the investigation authorities to note the arguments and conclude. They must state
its reasons.  In particular, it is not sufficient and legitimate to examine only the measures requested
by a petitioner in order to comply with the requirement to choose the “most suitable measure”
pursuant to Article 5.1, third sentence of the Agreement on Safeguards. This represents an undue

324 see, WTO Doc. G/SG/N/6/KOR/2, 1 July 1996 (Exhibit EC-1)

325 see, Article 6 of the Agreement, reading: “In critical circumstances where delay would cause
damage which would be difficult to repair, a Member may take a provisional safeguard measure pursuant to a
preliminary determination that there is clear evidence that increased imports have caused or threaten to cause
seriousinjury.” To be noted that Article 6.11 of the Agreement on Textiles and Clothing is drafted in extremely
similar conditions: “11. In highly unusual circumstances, where delay would cause damage which would be
difficult to repair, [safeguard] action under paragraph 10 may be taken provisionally on the conditions that the
request for consultations and notification to the TMB shall be effected within no more than five working days
after taking the action”

32 The EC agrees with Korea's reply to a question of the Panel, that “representative” does not
necessarily means “fully liberalized”, it rather means “not abnormal”. For example, customs tariffs resulting
from bindings are not “extraordinary” restrictions in the WTO system, therefore it seems clear that their
presence would not deny representativity of a given period. On the contrary, measures taken for Balance-of-
Payment reasons are clearly exceptional measures and may possibly have a more uncertain impact.

327 see, Exhibit EC-9, corresponding to Exhibit-K orea-9.
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weakening of that requirement and would leave the decision within the hands of the very industry
seeking safeguard protection.

® Rebuttal arguments made by Korea
4,665 K oreamakesthe following rebuttal arguments:

4666 Inits Report, the OAI concluded with a section on remedies. This section, after setting out in
full the provisions of Articles 8 and 12 of the Agreement on Safeguar dsstated:

“In light of trade relations, if import is restricted by means of tariff rate increase or
quantitative restriction, EU member states, Australia and New Zealand, which are
leading exporters, may protest. Therefore, it is advised that, before a safeguard measure
is taken, bilateral consultations should be held with the major exporting countries.

After rendering a determination on injury to the domestic industry, the KTC must notify
the WTO Committee on Safeguards of such determination.

Meanwhile, the WTO Agreement on Safeguards stipulates that if a safeguard measure is
taken due to the absolute increase of import volume, as is the case in this investigation,
interested Members cannot take retaliatory measures within three years after the effective
date of the measure.”**®

4667 The KTC Commissioners then examined and rejected the relief measures requested by the
petitioner. In rgecting the aternatives suggested by the petitioner, and instead recommending to the
Minister of Agriculture and Forestry a quota at a level based on the three most recent representative
years for which statistics were available®*, the KTC stated that:

“[b]efore recommending the relief measures, the KTC commissioners agreed that close
considerations should be made beforehand for each relief measure on its impacts on the
domestic dairy industry, national economy, and bilatera/multilateral trade. In this
regard, the KTC examined the information investigated by the OAI, the relevant articles
of the multilatera regulations, the opinions of authorities concerned, and the relief
measures stipulated in the Foreign Trade Act and the Enforcement Decree of the Act.
Based on al these examinations, the KTC reviewed the petitioner’s request for relief
measures.>* ”

4668 The Korean authorities aso examined whether a tariff-quota would be more appropriate and
what the appropriate duration for the application of the measure should be®*' Based on its
examination, the KTC recommended that the appropriate duration of the measure was four years and
that the measure should be in the form of a quantitative restriction in the amount not exceeding the
average of the import levels for the three most recent representative years for which statistics were
available.®*

4669 The first notification by Korea, which referred to the nature of the safeguard measure, set out

the following amounts®®:

328
OAI Report at 74.
329 Id. epor
3304, at 3-4.
3Ld. at 4-5.
3214, at 4.
333 G/SGIN/10/KOR/1 (27 January 1997)
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Year 1
15,595 tonnes

Year 2
16,483.9 tonnes

Year 3
17,372.8 tonnes

Yea 4
18,261.7 tonnes

Following prior consultations in Geneva on 4 and 5 February 1997, between Korea on the one hand,
and the European Communities, Australia and New Zealand on the other, Korea decided to increase
the level of its quota as an act of good faith intended to provide some level of concessions to its
trading partners. In its fina Notification under Article 12.1(c) of the Agreement on Safeguards™*,
Korea set out the following quota amounts:

March 7 1997 - March 1998- March 1999- March 2000-
February 1993 February 1999 February 2000 February 2001
20,521 tonnes 21,691 tonnes 22,927 tonnes 24,234 tonnes

This represents an average increase of over 5,000 tonnes in the level of the quota in each of the four
years of the safeguard measure, and a total of 21,659 tonnes more imports than originally proposed in
accordance with the provisions of Article 5.

4,670 Korea recadled its answers to the Panel's questions regarding the nature of the safeguard
measure and the level of quotaif a quotais chosen, which can be found at paragraphs 4.634 and 4.628

4671 In Koreds view, provided the level of quota was equivaent to or not less than the average of
the import levels for the three most recent representative years for which statistics were available, the
Korean authorities were not required to show that the nature of the measure, or its level, were
“necessary”.

(9 Additional arguments by the European Communities made at the second meeting of the
Panel with the parties

4672 At the second meeting of the panel with the parties, the European Communities further
advanced their arguments under Article 5.1 as follows:

(i) Both the first and the second sentence of Article 5.1 impose obligations on Members, having
regard to their wording, context and object and purpose

4673 The European Communities assert that Korea has provided no explanation for its
interpretation that the first sentence of Article 5.1. is non-binding, except to say that the first sentence
does not include “objective criteria that may be used to calculate the leve of tariff, tariff quota, or
guotathat would ‘remedy’ serious injury or ‘facilitate adjustment.” It is hard to see from where Korea
has drawn this criterion to decide whether the language of the first sentence is binding or not. In any
event, in the first sentence of Article 5.1, too reference to injury and adjustment is made, and therefore
a threshold is set to determine the level of protection alowed. Also, several other “‘necessity’

clauses’ exigt both in GATT and in the other WTO Agreements. The binding character of those
clauses is not questioned even in the absence of precise or objective or objective criteria which might
be used to caculate the level of tariffs as Korea maintains.

4674 The European Communities recaled their arguments set out in paragraphs 4.650- 4.655
above.

334 G/SGIN/10/KOR/1/Suppl. 1 (1 April 1997), section 2,
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4.675 Inthe EC view what Korea should have assessed, and did not, is whether the measure chosen
was redly necessary. The only reference to this issue is in the passage of Exhibit Korea-8
(“Determination of a Relief Measure by the Korean Trade Commission”, which is the KTC's
Recommendation of relief measures to the Ministry of Agriculture) quoted by Korea in reply to a
guestion of the Panel: [w]hile it was determined that the domestic industry has been suffering from
serious injury caused by increased imports, the injury has not been relieved even by the continuing
efforts of the relevant authorities and the petitioner. In this regard, it is agreed that the appropriate
relief measures should be taken to resolve the problem”.

4676 As regards Exhibit Korea-8 in particular, the European Communities would observe the
following. Firgt, it is, by its nature, an interim, preparatory document, not a fina one. It is not fina,
as shown by the fact that the measures were eventually changed after the consultations with other
WTO Members. Second, it is not a decision, but merely a recommendation to the final decision-
making authority, notably the MAF, to take a given safeguard measure. Looking at the content of
Exhibit Korea-8, it smply states a conclusion as to the necessity of a measure, certainly does not
show the necessity. For instance, which efforts were ever undertaken to solve the difficulties in an
alternative way remains unclear.

(i) The second sentence of Article 5.1 imposes a specific obligation in respect of quantitative
measures

4677 The three-year period used by Korea was not the most recent available: as of February 1997,
al import data for 1996 were published in Korea's Statistical Yearbook of Foreign Trade (Exhibit
EC-20). Presumably, those data were available to the Korean authorities as interna information even
in advance of publication. In any event, the European Communities recall that it was precisely in
February 1997 that a new caculation of the quota level was performed, following the bilateral
consultations under Article 12.3 of the Agreement on Safeguards.

4678 The data used by Korea were less representative because they included a period where the
product at issue was under import restrictions for Balance-of-Payment reasons, which is a temporary
and exceptional measure and is not a normd tariff restriction. On the other hand, the import data for
the second semester of 1996 were not, as Korea argues, affected by exporters attempt to export
massively in advance of the imposition of the measure. Indeed the import increase from 1995 to 1996
was lower than, for instance, between 1994 and 1995, the data of which Korea had no difficulty to
retain as representative.

(iii)  Thethird sentence of Article 5.1 requires that the “ most suitable measure’ be selected

4679 The European Communities note that Korea, while referring extensively to the OAl Report,
which in the EC view does not represent Kored's fina position on the measures, reports that its
Korean authorities considered a certain amount of information and certain sources of information
(notably information investigated by the OAI, multilateral regulations, opinions of authorities
concerned, measures mentioned in its domestic legislation) when deciding the measure, and that they
concluded in a certain way. The European Communities consider that it is not sufficient for the
authorities to note the arguments and conclude. They must state reasons. In particular, it is not
sufficient and legitimate to examine only the measures requested by a petitioner in order to comply
with the requirement to choose the “most suitable measure” pursuant to Article 5.1, third sentence of
the Agreement on Safeguards. This represents an undue weskening of that requirement and would
leave the decision within the hands of the very industry seeking safeguard protection.
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(h) Additional arguments by Korea made at the second meeting of the Pand with the
parties

4680 At the second meeting of the pand with the parties, K orea further advanced its arguments
under Article 5.1 as follows:

4681 Korea is of the view that there is a requirement on the investigating authority under
Article 5.1 to invegtigate whether a quota or some other safeguard measure is the most appropriate
method of offsetting the serious injury caused by the increased imports. In this case, this obligation
was discharged by the KTC Commissioners®*® As to the level of any quota decided upon, Korea
reiterates that under Article 5.1 where a Member intends to impose a quota at a level equivaent to or
higher than the level of imports during the three most recent representative years for which statistics
are available, then it is not required to justify that level of quota. However, should a Member seek to
impose a lower level, then, but only then is a justification required as to why that lower level was
necessary.

4,682 The European Communities suggest that Korea is trying: “to unduly reduce the scope of its
obligations under the WTO Agreements, and thus the rights arising thereunder to the European
Communities.” In order to defend its position, Korea has to rebut the EC incorrect assertions. It is
inherent in the nature of disputes that the assertion of rights by one party affects the obligations of the
other party or parties. Itissimply not helpful for the European Communities to argue that by raising a
defence, Korea is seeking to deny the EC rights.

4683 Finally, Korea notes the rather curious reasoning used by the European Communities where
they dtate that:

“That the safeguard measure at issue in this dispute was not “necessary” to remedy
serious injury is flowing from the fact that there was no such injury, and certainly not
serious injury resulting from the imports of SMPP.”

The European Communities appear to be saying no more than that if serious injury is found, then the
safeguard measure was necessary. As the Korean authorities established serious injury, and set the

level of quota at or above the level of imports in relation to the three most recent representative years
for which statistics were available, this rather curious statement is redundant.

l. CLAIMSUNDER ARTICLE 12 OF THE AGREEMENT ON SAFEGUARD

@ Claim by the European Communities

4684 The European Communities claim that Korea violated its obligations under Article 12 of the
Agreement on Safeguards by failing to comply with the notification requirements and by failing to
provide adequate opportunity for prior consultations. The following are the EC arguments in support
of that claim:

() Violation of Article 12.1-2 of the Agreement on Safeguards- Failure to comply with
notification requirements

4685 Article 12.1 of the Agreement on Safeguards provides that:

“A Member shall immediately notify the Committee on Safeguards upon:

335 gee, Exhibit Korea-8.



WT/DSO8/R

Page 138
@ initiating an investigatory process relating to serious injury or threat thereof
and the reasons for it;
(b) making a finding of serious injury or threat thereof caused by increased

imports; and
(© taking a decision to apply or extend a safeguard measure.” (emphasis added)
Article 12.2 further provides:

“In making the notifications referred to in paragraphs 1(b) and 1(c), the Member
proposing to apply or extend a safeguard measure shal provide the Committee on
Safeguardswith all pertinent information, which shall include evidence of serious injury
or threat thereof caused by the increased imports, precise description of the product
involved and the proposed measure, proposed date of introduction, expected duration and
timetable for progressive liberdization. In the case of an extension of a measure,
evidence that the industry concerned is adjusting shall also be provided. The Council for
Trade in Goods or the Committee on Safeguards may request such additional information
as they may consider necessary from the Member proposing to apply ... the measure.”
(emphasis added)

4686 The European Communities submit that, in failing to provide immediately the Safeguards
Committee with the information required under Article 12.1-2 of the Agreement on Safeguards, Korea
violated its obligations arising thereunder. It further submits that Korea failed to comply with its
obligation laid down in Article 12.3 of the Agreement on Safeguards in respect of consultations.
Furthermore, it considers that the insufficient amount of the information provided in the natifications
was not justified on grounds of confidentiaity pursuant to Article 12.11 of the Agreement on
Safeguards.

4687 In order to demondtrate this claim the European Communities first reviewed the genera
meaning and objective of procedural obligations in the Agreement on Safeguards, and then discussed
the specific aspects relating to the violations of notification and consultation requirements.

(a) Objective and meaning of procedural obligationsin respect of safeguard measures

4.688 Inview of the limitative character of safeguard measures their inclusion in the WTO system is
accompanied by limits to their use, so that the interests of al the parties are protected. This is
particularly important as regards procedura requirements, like the notification obligations. As
observed in the Pandl report in Guatemala - Anti-Dumping Investigation Regarding Portland Cement
from Mexico in respect of the Agreement on Implementation of Article VI of the General Agreement
on Tariffs and Trade 1994 (AD Agreement) “[a] key function of the notification requirements in the
AD Agreement is to ensure that interested parties, including Members, are able to take whatever steps
they deem appropriate to defend their interests. Where a required notification is not made in a timely
fashion, the ability of the interested party to take such steps s vitiated”.**® Thus, the Panel made clear
that failure to comply with such requirements amounts, in itself, to a violation of a WTO Member’'s
obligations under the AD Agreement. The Panel went on to add that “merely that the AD Agreement
does not require some action following notification does not mean that nothing useful can take place
following a timely notification, and that the exporting Member has therefore no interest in timely
notification.”®*” A fortiori this applies to a case like the one at stake, where, as will be shown below,

336 See, Panel Report in Guatemala - Anti-Dumping Investigation Regarding Portland Cement from
Mexico, 19 June 1998, WT/DS60/R, para. 7.42.
3371d., at footnote 228.
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consultations are mandated by the Agreement following notification and must take place on the basis
of the information notified.

4689 The European Communities also asserted that the notification requirements under
Article 12.1-2 of the Agreement on Safeguards are clearly autonomous and additiond to the
transparency requirements imposed by Articles 3 and 4 of the agreement in respect of the domestic
investigatory procedures. This is explained by a variety of considerations, including the possibility
for the Members concerned to request consultations on the basis of that information and the general
interest of al WTO Members, and not only those more directly concerned by the procedure, in
monitoring compliance with the Agreement on Safeguards. Specifically as regards notifications under
Article 12.1(b) and (c), as made clear from Article 12.3 one specific purpose is to offer the Members
concerned an opportunity for adequate consultations. Effective exercise of these rights by WTO
Members calls for a minimum guaranteed level of information officialy transmitted in one of the
working languages of the WTO.**®* Therefore, compliance with Article 12 requirements must be
reviewed regardless of the conclusions which may be drawn in respect of the domestic procedure
documents and measures.

(b) Notifications under Article 12.1(a) and Article 12.1.(b) of the Agreement on Safeguards

4690 The European Communities consider that Korea failed to fulfil the obligations assumed under
Article 12.1(a) and (b) of the Agreement on Safeguards, both in terms of timeliness and of sufficiency
of its notifications.

4691 Insofar as timeliness is concerned, the European Communities recall that the need for timely
notifications is particularly stressed by the language of the opening clause of Article 12.1. In this
respect, the European Communities note that a delay of 14 days (28 May 1996-11 June 1996) between
the publication of the initiation decision and the date appearing on the relevant notification document
cannot in principle be said to comply with the requirement of “immediate’ notification “upon”
initiation.®*®  The same conclusion applies in respect of a delay of 40 days (23 October 1996-2
December 1996) between the publication of the injury finding and the date of the document which
was notified to the Safeguards Committee*°

4692 The European Communities concede that the expression “immediately upon” may need to be
interpreted also in the light of the type and amount of information to be provided and to the purposes
for which the information may be used. Nevertheless, it submits that Korea s notifications fell short
of the standard laid down in Article 12.1(a) and (b) even making allowance for those considerations.
The amount of information required for those notifications, which relate to interim stages of the
investigatory process, is limited and, in any event, Korea did not even provide that information in full.
The European Communities therefore conclude that Korea failed to notify “immediately” information
concerning the initiation of the safeguard procedure and the finding of seriousinjury.

4693 As regards the content of Korea's notifications, the European Communities observe, in
respect of the initiation notification®**, that no mention was made either of the conditions under which
imports occurred, or of whether and on which basis serious injury or threat thereof was alleged by
complainants in the domestic investigatory procedure, dthough, Article 12.1(a) includes an express
reference to injury and the reasons therefor. The conditions under which the products investigated

338 1t is clear in fact that the notifications serve, inter alia, the purpose of allowing review within the
Safeguards Committee as expressly provided by Articles 13.1(f) and 13.2 of the Agreement on Safeguards. In
this respect it should be recalled that Rule 35 of the Rules of Procedure for the Committee on Safeguards
provides that “ English, French and Spanish shall be the working languages” of that Committee.

339 5ee, WTO Doc. G/SG/N/6/KOR/2, 1 July 1996 (Exhibit EC-1).

340 5ee. WTO Doc. G/SG/N/8/KOR/1, 6 December 1996 (Exhibit EC-2).

341 see, WTO Doc. G/SG/N/6/KOR/2, 1 July 1996 (Exhibit EC-1).
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were imported should have likewise been mentioned, for their review equaly constitutes a
requirement for the adoption of a safeguard measure pursuant to Article 2 of the Agreement on
Safeguards. Y et no mention in this respect is included in the initiation notification.

4,694 Theinadequacy of the information provided by Korea is even more compelling relative to the
injury notification.®** The standard of notification in respect of injury findings is laid down in
Article 12.2, which requires that “al pertinent information” must be supplied. Furthermore, in respect
of the matters which are specifically mentioned as "pertinent information”, Article 12.2 determines
the particular type of information that is required. Thus, as regards “serious injury or threst thereof
caused by increased imports’, not any information, but evidence, must be provided in order to meet
that standard. In the light of the context of Article 12.2, the “evidence” referred to cannot be but that
mentioned in Article 4.2 of the Agreement on Safeguards, that is, in the first place, the “factors of an
objective and quantifiable nature having a bearing on the situation of” the industry which are listed
therein.

4695 The European Communities note that no information of any kind, or evidence, was provided
on the causal link between the increased imports and the serious injury. Asto serious injury or threat
thereof, the European Communities observe that most of the “factors’ listed in Article 4.2 were
neither mentioned, nor disregarded as not “pertinent”. As to the import trends and conditions, no
addition to the information aready provided in the initiation notification was made. Thus, the issue of
the “conditions’ under which the foreign products were imported was still not addressed.

4696 No justification for the incompleteness of the information submitted was provided in either
notification. In particular even assuming, arguendo, that the confidential nature of the information
received relative to serious injury or threat thereof and on the conditions under which the investigated
products were imported could have judtified a complete withholding of information, quod non, no
such explanation was made in either notification.

4697 In the light of the foregoing the European Communities consider that Korea violated its
obligations under Article 12.1(a) and (b) of the Agreement on Safeguards.

(c) Notification under Article 12.1(c) of the Agreement on Safeguar ds

4698 The European Communities consider that, as in the case of the notifications under
Article 12.(a) and (b) of the Agreement on Safeguards, that made pursuant to Article 12.1(c) was
neither timely nor complete. However, in order to discuss compliance with Article 12.1(c) the
document constituting the notification must first be identified. There appear to be at least three acts
self-qualifying as notification or that could in any event be relevant in order to assess whether
Article 12.1(c) was complied with.

On 21 January 1997 Korea forwarded a document termed as “notification pursuant to
Artidle 12.1(c)” that it “ proposes to apply a safeguard measure” **°

On 31 January Korea notified a "decision to apply a safeguard measure” pursuant to Article 9.1,
footnote 2 of the Agreement on Safeguards. It is, however, explained in the same document that
Korea is smply “considering relief to a domestic industry ... in the form of the imposition of
quantitative restrictions” .>**

342 5ee WTO Doc. G/SG/N/8/KOR/1, 6 December 1996 (Exhibit EC-2).
343 see, WTO Doc. G/SG/N/10/KOR/1, 27 January 1997, p. 1 (Exhibit EC-5).
344 see, WTO Doc. G/SG/N/11I/KOR/1, 21 February 1997, p.1 (Exhibit EC-6).
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On 24 March 1997 Korea notified a “supplement” to its 21 January notification.** In the
meantime, as indicated in this document, a definitive safeguard measure had been published on 7
March, with immediate effect.

4,699 The European Communities note that, irrespective of the title given to the various documents
mentioned above, the level of quantitative restrictions reported in the 24 March 1997 notification is
different from the one reported in the documents previoudy notified, and is presumably based on
different import statistics.®®  Furthermore, according to the 24 March document the measure
described therein had already entered into force on 7 March 1997. Therefore, that document is likely
to congtitute an autonomous and final notification distinguished from the one reported in the previous
documents and is based on partially different import statistics.

4700 The European Communities consider that inasmuch as the information included in the
document of 24 March 1997 regarding the date of entry into force of a safeguard measure in the form
of a quantitative redtriction is correct, Korea failed to notify it “immediately ... upon taking a decision
to apply ... asafeguard measure” in accordance with Article 12.1(c) of the Agreement on Safeguards.

4701 Besdes the lapse of time (17 days) between the entry into force of the safeguard measure
(7 March) and the date of the notification to the Safeguards Committee, the required content and the
purpose of this notification warrant the same conclusion. In fact this constitutes the final document on
the basis of which consultations can take place under Article 12.3 of the Agreement on Safeguards,
and therefore offers the last opportunity for informed bilateral consultations before possibly starting
dispute settlement consultations. Seen from this perspective, failure to meet the notification standards
has the specific consequence of impairing a Member’s provision of "adequate opportunity for prior
consultations” within the meaning of Article 12.3 of the Agreement on Safeguards. As regards the
required contents of the notification, the European Communities observe that in view of the length of
the investigatory process and the previous natification requirements, much of the information should
have been available even in English for long time, al the more so if aready on 21 January Korea was
able to announce "a decision to apply" a safeguard measure. This consideration further reinforces the
conclusion that Korea failed to notify in time and thus violated Article 12.1(c) of the Agreement on
Safeguards.

4702 Intheunlikely case that the 24 March document was considered to have been notified in time,
the European Communities consider that the Panel should also find that it did not include “all
pertinent information” and the notification was therefore not complete for purposes of Article 12.1(c).
There is no explanation as to the basis for the calculation of the quota, and in particular, no reference
to the last three representative years or to the necessity to depart from data relating to those years,
that data on employment in a part of the domestic industry (raw milk production) is not provided;**’
that for profits and losses, information for the same part of the domestic industry is aso not
provided.**® As with the notifications under Article 12.1(a) and (b), no justification was provided for
withholding the missing information, either on grounds of confidentiality or on other grounds. In any
event, confidentiality could obviously not have been invoked in respect of such information as the
import data forming the basis for the calculation of the quantitative restrictions.

34% see, WTO Doc. G/SG/N/10/KOR/1/Suppl.1, 1 April 1997 (Exhibit EC-10).

346 Both the 21 January and 31 January documents refer to import statistics for 1993-1995 as the basis
for calculating the quota level indicated therein. As the quota level included in the 24 March notification
corresponds to that mentioned in the Notification of the Ministry of Trade, Industry and Energy of
7March 1997 (Exhibit EC-9), the import data relied upon are presumably those mentioned in the 7 March
Notification.

347 See, WTO Doc. G/SG/N/10/KOR/1/Suppl.1, 1 April 1997, p. 10, para. 3.6 (Exhibit EC-10).

348 1d., para. 3.10.a
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4.703 If the notification dated 24 March 1997 was not to be considered the relevant notification
under Article 12.1(c), the European Communities submit, in the aternative, that neither the document
dated 21 January 1997 nor that dated 31 January 1997 were complete®*® Without the need to discuss
them in any greater detail, this is made clear by the fact that Korea was indeed able to provide a
significantly more detailed notification on 24 March 1997.

(i) Violation of Article 12.3 of the Agreement on Safeguards- Failure to provide adequate
opportunity for prior consultations

4704 Article 12.3. of the Agreement on Safeguards provides that:

“A Member proposing to apply ... a safeguard measure shall provide adequate
opportunity for prior consultations with those Members having a substantial interest as
exporters of the product concerned, with aview to, inter alia, reviewing the information
provided under paragraph 2, exchanging views on the measure and reaching an
understanding on ways to achieve the objective set out in paragraph 1 of Article 8.
(emphasis added)

Resulting from Korea's notification dated 24 March 1997, “in order to make its final decison on
safeguard measures, Korea circulated a notification (G/SG/N/10/KOR/1 of 27 January 1997) to
provide an opportunity for consultations with Member countries concerned in accordance with the
Agreement on Safeguards. Korea then held bilateral consultations with the European Communities,
Australia and New Zealand on 4 and 5 February 1997 in Geneva and aso attended a special meeting
of the Safeguards Committee on 21 February 1997”.>° The European Communities submit that
consultations eventually afforded by Korea after their reiterated requests™ failed to meet the
standards laid down in Article 12.3 of the Agreement on Safeguards, and therefore K orea breached its
obligations under that provision.

4705 The European Communities first note that Article 12.3 expresdy refers to a general standard
of “adequacy” of the opportunity to consult, which is then clarified by reference to the subject matter
of the consultations and their am. The text of Article 12.3 makes clear that the purpose of the
consultations is to foster an agreement between the WTO Members concerned or to ensure the
maintenance of the balance of concessions pursuant to Article 8.1 of the Agreement on Safeguards.
In particular Article 12.3, when specifying that it is for the Member “proposing to apply” to offer to
conault, inter alia, on the “proposed measure” 3 implies that consultations must take place before the
measure istaken (i.e., when it is still a"proposal”). This conclusion is reinforced if one has regard to
the subject matter on which consultations must be afforded. In order for the opportunity to consult to
be adequate pursuant to Article 12.3, consultations must take place on al the information provided
under Article 12.2 of the Agreement on Safeguards. As aready illustrated above, Article 12.2 in turn
mentions “al pertinent information”, including the evidence specified therein, as the one to be
supplied in the notifications of injury findings and of the results of the procedure. Therefore, any
consultations faling short of a review of al pertinent information would obvioudy not meet the
Article 12.3 standard. The purpose of Article 12.3 logicaly requires that such consultations must be

399 gSee, WTO Doc. GISGIN/I0/KOR/1, 27 January 1997 (Exhibit EC-5) and WTO Doc.
G/SG/N/1LU/KOR/1, 21 February 1997 (Exhibit EC-6).

350 5ee, WTO Doc. G/SG/N/10/KOR/1/Suppl.1, p. 6, para. 7 (Exhibit EC-10). See, also WTO Doc.
G/SG/11 of 18 March 1997, p. 1 (Communication from Korea on the results of consultations under Article 12.3
of the Agreement on Safeguards, Exhibit EC-7) and WTO Doc. G/SG/M/8, 10 June 1997, p. 2, para. 10
(Minutes of the special meeting of the Safeguards Committee held on 21 February 1997, Exhibit EC-8).

1 See, WTO Doc. G/SG/7, 12 December 1996 and WTO Doc. G/SG/8, 17 December 1996 (Exhibits
EC-3 and EC-4).

%2 It is only in the case of provisional safeguard measures that the Agreement on Safeguards
(Article 12.4) makes an exception by allowing consultations to take pace after adoption of the measure.
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held on the basis of dl the information required at a date prior to the application of the measure, so as
to have a possibility to avoid it or ensure that the balance of concessionsis preserved.

4706 The European Communities believe they have aready shown above that the documents
notified by Korea, either before or after the date of the consultations, including the one dated 24
March 1997, were far from complete. Even assuming that the latter document were sufficiently
detailed, the procedurd history reported by Korea in its 24 March document omits to underline a
crucial element, namely that consultations took place well before that document was supplied and
when only the extremely limited information included in WTO Documents G/SG/N//6/KOR/2
(initistion  notification), G/SG/N/8/IKOR/1  (serious injury finding), G/SG/N/10/KOR/1
(Article 12.1(c) notification), and G/SG/N/1U/KOR/1 (Article 9, footnote 2 notification) was
avallable. It follows that by failing to provide al pertinent information in its notifications, and
specificdly in the ones made under Article 12.1(b) and (c) of the Agreement on Safeguards, in
advance of consultations, Korea prevented WTO Members having a substantia interest as exporters
from engaging in meaningful consultations, thus failing to provide them with an adequate opportunity
in this respect. As a consequence, it aso frustrated the further objective of those consultations,
namely to reach an agreement or to ensure the maintenance of the balance of concessions as foreseen
in Article 8.1 of the Agreement on Safeguards.

4707 The European Communities further submit that if the document dated 21 January 1997 is
found to be a notification of a “decison to apply a safeguard measure’ within the meaning of
Article 12.1(c) of the Agreement on Safeguards, by affording consultations on 4 February 1997 Korea
frustrated the very purpose of the consultations under Article 12.3, which aim at finding a solution
alternative to the imposition of a safeguard measure or at the least at enabling the Members concerned
to influence the final decison. Thus, a fortiori in this case Korea should be found to have failed to
comply with its obligation arising under Article 12.3 of the Agreement on Safeguards.

(b) Response by Korea
4.708 Korearespondsto the EC arguments as follows:

4709 On 28 May 1996, Korea initiated the safeguards investigation at issue. On 11 June 1996,
Korea forwarded its notification of the initiation to the Committee on Safeguards under
Artide 12.1(a) of the Agreement on Safeguards®*® Consistent with the guidance issued by the
Committee on Safeguards™*, Korea identified the following in its notice: (1) the date of initiation of
the investigation (28 May 1996); (2) the dairy products subject to the investigation, as identified by
their HS numbers, and (3) the reasons for initiating the investigation, including that the investigation
was initiated on the basis of a petition filed under Article 33(1) of the Foreign Trade Act and that the
non-confidential evidence indicated the specified increase in imports. Notably, the Agreement on
Safeguards does not impose obligations regarding the scope of the reasons that are necessary to justify
the initiation of a safeguards investigation.

4710 Artice 12.2 of the Agreement on Safeguards provides that notifications under Article 12.1(b)
and (c) of the Agreement on Safeguards must include al pertinent information, including «evidence
of serious injury or threat thereof caused by increased imports, precise description of the product
involved and the proposed measure, proposed date of introduction, expected duration and timetable
for progressive liberdlization.» In the Technicad Cooperation Handbook on Notification
Requirements (the «Handbook»), the Committee on Safeguards adopted guidance for Members on
how to comply with these notification requirements, although it did not define, for example, the

353 G/SGIN/6/KOR/2 (1 July 1996).
354 Committee on Safeguards, Notification Under Article 12.1(a) of the Agreement on Safeguards on
Initiation of an Investigation and the Reasonsfor It, G/SG/N/6 (7 February 1995).
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amount of evidence that should be provided to comply with Article 12.2.%%°

Handbook, a Member should provide:

According to the

(@ evidence of seriousinjury or threat thereof caused by increased imports

(b) information on whether there is an absolute increase in imports or an increase in
imports relative to domestic production;

(c) precise description of the product involved;

(d) precise description of the proposed measure;

(e proposed date of introduction of the measure;

) expected duration of the measure;

()] proposed date for review if applicable;

(h) expected timetable for progressive liberalization, if applicable; and
@) other information if the measure is being extended.**°

4711 On 2 December 1996, Korea transmitted to the Committee on Safeguards its notification of a
finding of serious injury caused by imports under Article 12.1(b) of the Agreement on Safeguards>>’
The notification referred Members to the 23 October 1996 KTC finding, the report of which was
publicly available.  Consistent with the guidance in the Handbook, the notification aso
(1) summarized the evidence of serious injury caused by increased imports (2) provided information
on whether there is an absolute increase in imports or an increase in imports relative to domestic
production, (3) described the products involved, and (4) informed the Committee that no fina
decision had been made to impose a safeguard measure and, thus, no information was available on the
measure.

4712 After receiving two requests for consultations under Article 12.3 of the Agreement on
Safeguards, Korea provided a preliminary notification under Article 12.1(c) on 21 January 1997.%%®
Although such preliminary notification was not required under Article 12, Korea considered that for
prior consultations to be meaningful under Article 12.3, Members should have more information on
the proposed measure®® Thus, Kored's preliminary notification under Article 12.1(c) included the
information from the 2 December 1996 notification as well as information on the proposed measure.
Given its preliminary nature, Korea expresdy reserved the right to provide further relevant
information after the fina decison was made. In addition, the notification provided dates that the
Korean delegation was available for consultations and stated that the final decision was expected the
week of 24 February 1997, after consultations had been held.

>>> WT/TC/NOTIF/SG/1 (15 October 1996).
Id.

357 GISGIN/SIKOR/1 (6 December 1996). This notification was provided to the Committee on
Safeguards on the same day as the KTC issued its recommendations. See, Exhibit Korea-11.

358 G/SGIN/10/KOR/1 (27 January 1997).

39 Korea notes that it could have held consultations based solely on the notification under
Article 12.1(b), given that consultations under Article 12.3 must necessarily be held prior to the final decision to
impose a safeguard measure notified under Article 12.1(c). After the decision to impose the measure is made
and final notification is provided under Article 12.1(c), consultations would not be meaningful because the
consultations could not result in any consideration of Member’s concerns prior to the final decision.
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4713 On 4 and 5 February 1997, Korea held consultations with the European Communities,
Austraia, and New Zealand under Article 12.3 of the Agreement on Safeguards. These consultations
facilitated an exchange of views regarding the measure based on Korea's earlier notifications and on
the publicly-available OAIl Report.

4714 On 24 March 1997, Korea provided the Committee on Safeguards with its fina notification
under Article 12.1(c) of the Agreement on Safeguards>*® Given the concerns raised by the European
Communities and other Members regarding the scope of its earlier notifications, Korea, while not
regarding itself as obliged to do so, expanded its discussion in its final notification on virtually every

aspect of its 21 January 1997 notification.

4715 Korea is of the view that it fully complied with its obligations under Article 12 of the
Agreement on Safeguards. In fact, Korea took additional steps to ensure that Members were provided
additional information to facilitate meaningful consultations.

(c) Rebuttal arguments made by the European Communities
4,716 The European Communities made the following arguments in rebuttal :

(i) Violation of Article 12.1-3 of the Agreement on Safeguards - Failure to comply with
notification and consultation requirements

)] Notification requirements
() Contents of the notifications

4717 In this regard Korea aleges the consistency of its action with the “guidance issued by the
“Committee on Safeguards’ on the matter of notifications, notably the “Technical Cooperation
Handbook on Notification Requirements’ (“the Handbook”).*** However, by Korea's own admission,
this Handbook does not define “the amount of evidence that should be provided to comply with
Article 12.2 of the Agreement”.

4,718 The European Communities do not accept that Kored's notification is consstent with the
Handbook. In particular, the European Communities note that in Document. G/SG/1 quoted by
Koreg, it ismentioned, inter alia, that parties should “1. Provide evidence of serious injury or threat
thereof caused by increased imports.”***  As just noted, nowhere in the Handbook are the notions of
“evidence”, “serious injury”, “causation” defined. It istherefore only by referring to Article 12 of the
Agreement on Safeguards, as well as at the other provisions referred to therein, that these notions can
be interpreted. In perfect consistence with this conclusion is the express disclamer note at the
opening of Document G/SG/1, reading as follows: “These formats are without prejudice to the
interpretation of the relevant provisionsin the Agreement on Safeguards by the competent bodies.”**®

Interpretation obvioudy concerns the Agreement on Safeguards and will be conducted in line with

360 See, G/SG/N/10/K OR/1/Suppl.1 (1 April 1997)..

361 5ee, WTO Docs. WT/TC/NOTIF/SG/1, 15 October 1996 and G/SG/1, 1 July 1996; Korea's First
Submission, para 142.

%52 See, WTO Doc. G/SG/1, Section |1, itemL.

363 5ee, WTO Doc. G/SG/1, p. 1. The EC would further recall that in EC - Bananas the Appellate
Body made clear that a document not “endorsed by a formal decision of the CONTRACTING PARTIES’
“cannot be considered as an authoritative interpretation” (see EC - Bananas WT/DS27/AB/R, 9
September 1997, para200). The EC considers that the Appellate Body’s ruling in respect of GATT 1947 would
apply in the present case mutatis mutandis, that is, consistently with Article 1X:2 of the Agreement establishing
the World Trade Organization, pursuant to which: “The Ministerial Conference and the General Council shall
have the exclusive authority to adopt interpretations of this Agreement and of a Multilateral Trade Agreement in
Annex 1.”
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the provisions thereof. The Handbook can therefore be of no guidance in deciding whether the
information submitted to the Committee on Safeguards congtituted “all pertinent information” within
the meaning of the Article 12.2 of the Agreement on Safeguards.

(2 Timing of the notifications

4719 The European Communities disagree with Korea' s statement that Korea's Notification of 27
January 1997°** was not required under Article 12 of the Agreement on Safeguards if this is meant to
imply that there is no obligation under Article 12.1(c) to notify “all pertinent information” prior to the
application of a safeguard measure, with a view to, inter alia, holding consultations. This seems
otherwise to contradict what Korea's statement in its First Written Submission:

“Korea notes that it could have held consultations based solely on the notification under
Article 12.1(b), given that consultations under Article 12.3 must necessarily be held prior
to the fina decision to impose a safeguard measure notified under Article 12.1(c). After
the decison to impose the measure is made and fina notification is provided under
Article 12.1(c), consultations would not be meaningful because the consultations could
not result in any consideration of Member's concerns prior to the fina decison.”
(emphasis added)

4720 What Korea has overlooked in this striking admission is that meaningful consultations can
only take place if Members are provided al the necessary information, notably that required by
Article 12.2 of the Agreement on Safeguards™®®® Therefore, the consultation objective contributes to
define the timing of the notification and its content. Since consultations under Article 12.3 must
cover “the information provided for under paragraph 2°, including on “the proposed measure’,
Kored s notification under Article 12.1(b) could not have been the exclusive basis for consultations.**®
The European Communities would remind the Panel that Korea's 1 April Notification, which was the
most comprehensive document ever provided by Korea to the Committee on Safeguards under
Article 12.1(c), was forwarded 17 days after the entry into force of the safeguard measure.

(b) Consultations

4721 The foregoing observations on the content and timing of notifications aso confirm the EC
claim that Korea failed to provide “adequate opportunity for prior consultations’ within the meaning
of Article 12.3 of the Agreement on Safeguards. In fact, in view of the insufficient content and late
submission of Korea's natifications, consultations, which, by Korea's own admission, can only be
meaningful if preceding the adoption of the measure, could certainly not be based on “all pertinent
information” in terms of Article 12.2, and could not therefore be “meaningful” in terms of
Article 12.3. The European Communities therefore conclude that their clam of a violation of
Article 12.3 of the Agreement on Safeguards has not been rebutted by Korea and should be upheld by
the Pandl.

364 See, WTO Doc. G/SG/N/10/KOR/1, 27 January 1997 (Exhibit EC-5).

365 The EC also points out in this connection that the Notification Handbook does not address the issue
of the timing of notifications, except by repeating that they should be made “immediately” and by regulating the
relationship between the one under Article 12.1(b) and the one under Article 12.1(c) of the Agreement on
Safeguards. Therefore, in this respect too Korea, by referring to the Handbook, has certainly not rebutted the
EC’sclaim of violation of the requirement to “immediately notify”, whichislaid downin Article 12.1 in respect
of all three notifications mentioned.

366 see. WTO Doc. G/SG/N/8/KOR/1, 6 December1996 (Exhibit EC-2), para 4, which reads:
“Information on measure. The Korean Trade commission has not made a decision to apply a safeguard measure
yet. Therefore, there is no information on such a measure at this time. The KTC will recommend to the
relevant Minister an appropriate remedial measure within 45 days of the injury determination.”
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4722 At the second meeting of the panel with the parties, the European Communities further
advanced their arguments under Article 12, by presenting its own version of the sequence of events
leading up to dispute settlement consultations.

23 October 1996:

2 December 1996:

11 December 1996:

16 December 1996:

28 January 1997:

4 February 1997;

21 February 1997:

24 March 1997:

Finding of seriousinjury by KTC

First notification of serious injury under Article 12.1(c) of the Agreement on
Safeguards.

First request for consultations under Article 123 by the European
Communities.

Reiteration of the first request for consultations, since the European
Communities received information about a 30-day deadline running from the
date of the recommendation of the imposition of safeguard measures by the
KTC to the competent authorities within the Korean Government. Hence, the
suggested date for the consultations of 20 December. It should be noted that
Korea finaly agreed to hold consultations 73 days after the finding of serious
injury was made.

A set of written questions was sent by the EC Delegation in Geneva to the
Korean Delegation with a view to preparing consultations under Article 12.3
of the Agreement on Safeguards®’ The European Communities never
received a written reply to those questions. Furthermore during the
consultations, Korea equally failed to reply satisfactorily and simply promised
to provide further information on specific issues as requested by the European
Communities which, with one exception, it never did.*®

Article 12.3 consultations. During the consultations, the Korean Delegation
read out prepared answers to the questions sent by the European Communities
on 28 January. Korea refused to hand over the written answers to the EC
Delegation.

Special meeting of the Committee on Safeguards. This meeting was
requested by the European Communities based on Article 13 of the
Agreement on Safeguards which relates to certain particular functions of that
Committee, including genera vigilance with respect to Members actions
related to safeguards®® As can be clearly seen from the record of that
meeting, Korea did not provide any further pertinent information on that
occasion.

Korea submitted the amended and extended version of the notification under
Artide 12.1(c). In he cover letter®® sent by the Korean Delegation in
Geneva to the EC Delegation, the notification was described as being "aso
intended to serve as an overal response to the questions raised by the
European delegation during the bilateral consultations on this matter." Again,
the European Communities note that al pertinent information must be
notified prior to the adoption of a measure (i.e,, in the present case, prior to 7

367 see, Exhibit EC-27.
368 gee, Exhibit Annex EC 28.
39 see, WTO Doc. G/ISG/M/8 10 June1997, Minutes of the Special Meeting held on

21 February 1997, para 2.

370 gee, Exhibit EC-29.
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March 1997) with a view to alowing meaningful consultations, as set forth in
Artide 12.1-3.

3 September 1997:  The European Communities sent a second set of questions®* to Korea ahead
of the first round of dispute settlement consultations under Article XXI1:1 of
GATT on 10 September. The European Communities never received a
written reply.

19 September 1997:  The European Communities sent a letter’’* restating questions asked during
the first round of dispute settlement consultations under Article XXII:1 of
GATT and one question posed during the consultations under Article 12.3 of
the Agreement on Safeguards.

16 October 1997: Second round of dispute settlement consultations. Korea gave its sole written
response to any of the EC questions. It handed over one page showing atable
contained in the OAI Report concerning the development of production of
other dairy products in response to the question asked on 4 February 1997 and
restated on 19 September 1997, i.e., eight months after the information was
requested for the first time.

4723 The conduct of the consultations as set out above shows that Korea can not rebut the EC
clam that Korea violated its obligations under Article 12.1-3 of the Agreement on Safeguards in
particular because it did not provide al pertinent information before or during the consultations under
Article 12.3 of the Agreement on Safeguards, which could therefore not be "meaningful” in terms of
Article 12.3.

4724 In response to a question by the Pane’’”® the European Communities further clarified their
position on Article 12 notifications:

4.725 Although the absence of a notification is a clearer violation than a deficient notification, the
European Communities consider that the adequacy of a notification must be verified by the Panel in
the same way as any other aleged violation of the WTO Agreements. A violation of a procedural
obligation can in principle give rise to the same kind of finding as a substantive violation, and that is
what the European Communities are requesting in this case.

4726 There are however important distinctions to be made between some procedura and
substantive violations when it comes to implementing a Panel report. The violation of a procedural
obligation which only serves an objective of transparency, will not have the same consequences as the
violation of a procedura obligation which is an indispensable precondition for a measure €.g., the
obligation to conduct an investigation or to give adegquate opportunity for prior consultations in order
to review al pertinent information in the meaning of Article 12).

4727 Also in response to a question of the Pane’™ the European Communities clarified their
position on the issue of the content of the notification:

371 See, Exhibit EC-30.

372 See, Exhibit EC-31.

373 The Panel recalls that the question was: "With regard to Article 12.1 and 12.2, do the parties
believe that a distinction should be drawn between a complete or a deficient notification, or between the
existence or the absence of such notification? What should the consegquences be of the absence or the
incompl eteness of the notification with regard to the safeguard measure itsel f?"

374 The Panel recalls that the question was: "Is the concept of 'all pertinent information' an objective or
subjective standard? Please comment on how your answer should affect the Panel's conclusion with regard to
the consequences of such a standard not being met?’
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4.728 The European Communities are of the view that “al pertinent information” is an objective
standard because it is defined in Article 12.3 of the Agreement on Safeguards as including “evidence
of serious injury or threat thereof caused by increased imports, precise description of the products
involved and the proposed measure, proposed date of introduction, expected duration and timetable
for progressive liberalization.” The Member proposing to apply safeguard measures may be obliged to
provide further information since this list is not exclusive, but at least the items which are listed are
objective standards and subject to review by the panel. Further guidance for the interpretation of the
first item of thislist, “evidence of serious injury or threat thereof caused by increased imports’, can be
found in Article 4.2(a) and (b) of the Agreement on Safeguards.

4729 The consequence of a finding of violation is not a matter for the Panel, as the pand in the
Guatemala case correctly concluded.*”

4730 The Panel aso requested”® the European Communities to clarify their postion on the

documents that Korea provided the Pand at the second meeting of the Panel with the parties regarding

the consultations held with Korea®”” The EC answer was as follows:

4,731 The European Communities consider that the fact that the parties have provided details of the
consultations under Article 12.3 to the panel means that the pand should take them into account in
adjudicating this dispute and in its report in particular in reviewing whether Korea complied with
Article 12.3.
(d) Rebuttal arguments made by Korea
4732 Koreamakes the following rebuttal arguments:
4733 Koreareiterated its view that Korea's notifications were:

€) timely;

(b) adequate, in that they contained “al pertinent information”; and

(c) permitted the parties to reach an agreement.

() The Timeliness of Notifications and Consultations

4734 The notifications were timely in that they: Were provided to the Committee on Safeguards as
soon as practically possible after the conclusion of the procedura step that triggered such notification;
and permitted third parties sufficient time to prepare for and engage in meaningful prior consultations.

4735 Koreanotesthat asto timeliness:

@ On 11 June 1996, Korea notified the WTO Committee on Safeguards under
Article 12.1(a) of the Agreement on Safeguards regarding the KTC's initiation of a
safeguards investigation and the reasons supporting initiation;

(b) The notification identified the date that the investigation was initiated (28 May 1996),
the products subject to investigation (dairy products under the specified HS

375 See, Panel Report in Guatemala — Anti-Dumping Investigation Regarding Portland Cement from
Mexico, 19 June 1998, WT/DS60/R, para 8.3.

378 The panel recalls that the question was: "What judicial notice should the Panel now take of the
consultations?"

37" See paragraph 4.751
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(©)

©

(€)

(f)

()]

(h)

0]

(i) provided information on whether there is an absolute increase in imports or an

headings), and the reasons for the initiation (a petition filed under Article 33(1) of the
Foreign Trade Act providing evidence of increased imports);

Following 26 days public notice of the KTC hearing, and after having had the OAI’s
Interim Report for 8 days, representatives of EC Member States attended the KTC's
Public Hearing held on 20 August 1996 and made substantive comments,

Representatives of the European Communities then had amost 2 months to make
comments to the OAI concerning the material contained in the OAI’s Interim Report
and matters raised at the public hearing;

Dr. Besdler of DGL1 of the European Commission then had an exchange of letters with
the KTC, in which Director-Genera Kim again summarized the reason for the
initiation of the KTC investigation and noted the steps taken by certain EC Member
States to protect their commercial interests, inter alia, by attending the KTC hearing
and obtaining copies of the OAI’s Interim Report;*"

The KTC, after afull deliberation of the final OAI Report, made a determination of
serious injury on 23 October 1996, a summary of which was published in Kwanbo on
11 November 1996. It should be noted, inter alia, that the final three paragraphs of
the OAl Report note Kored's internationa obligations and the necessity of both
notification and prior consultation under the Agreement on Safeguards,

The European Communities raised the issue of the OAI’'s investigation at a regular
meeting of the Committee on Safeguards on 25 October 1996. The comments made
by the European Communities indicated that they were very well informed about the
nature of the invegtigation underway, and they asked for further particulars regarding
the conclusion of the OAI’s investigation 2 days earlier. The Korean delegate:

“indicated that his delegation was not in a position to furnish additional
information at the meeting. He asked any interested Members to address
their questions to the Korean delegation in writing, and indicated that his
delegation would do its best to provide the additional information requested,
s0 long as such information was not confidential.”*"®

On 2 December 1996, Korea transmitted to the Committee on Safeguards its
notification of a finding of serious injury caused by imports under Article 12.1(b) of
the Agreement on Safeguards®®® The notification referred Members to the
23 October 1996 OAIl Report which was publicly available. The notification under
Article 12.1(b):

summarized the evidence of seriousinjury caused by increased imports; ***

increase in imports relative to domestic production;

378 gee, Exhibits Korea-15 and 16.

379 See, GISGIM/7 (19 March 1997) at paragraph 24.

380 G/SG/N/8/IKOR/1 (6 December 1996). This notification was provided to the Committee on
Safeguards on the same day asthe KTC issued its recommendations. See, Exhibit Korea-11.

381The non-confidential evidence that Korea deemed pertinent for purposes of the notification included
evidence on (1) the increase of imports, share of domestic industry in consumption, and stock, (2) the sale price
of imported goods and domestic goods, and manufacturing costs of domestic goods, and (3) the reduction of the
number of dairy farming households and loss incurred by Livestock Cooperatives. Given that the KTC’s Report
was publicly available, Korea did not deem it necessary to delay its notification in order to translate the report.
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(iii) described the products involved; and

(iv) stated that no final decision had been made to impose a safeguard measure and,

thus, no information was available on the measure.

Korea s first notification under Article 12.1(c)*** was made in a preliminary form to
provide interested third parties with information about Korea's proposal to apply a
safeguard measure; 1t should be noted that the obligation to file a notification under
Article 12.1(c) arises upon “taking a decision to apply or extend a safeguard
measure” which, as noted at paragraph 7 of that notification, was due to be taken not
earlier than “the week beginning 24 February 1997.” However, as noted above,
Korea took the view that in order to provide for meaningful prior consultations under
Article 12.3, it should circulate information “before it makes a final decison on the
measure by the week beginning 24 February 1997”;°* This preliminary notification
was made 17 days prior to the actua consultations and 47 days prior to the actual
imposition of what is intended to be an emergency measure.

It is noteworthy that the European Communities in their second request for
consultations®* wished to provide only 4 days notice, which would not, in Korea's
view, have provided sufficient opportunity to prepare for meaningful consultations.
Further, the European Communities were able to provide Korea with 11 pages of
detailed questions within 7 days of Kored's preliminary Article 12.1(c) notification.
These are remarkably detailed questions and are obvioudly based on a close reading
of the OAIl Report. Korea answered within 6 days and before the consultations;
during the course of the consultations on 4 and 5 February, the European
Communities produced an English trandation of the OAI Report, which it provided to

the Korean delegation;

The European Communities had the opportunity to request, attend and address a
Specid Mesting of the Committee on Safeguards after its consultations but still prior
to the imposition of the measure. It is clear from that meeting that al parties
concerned had full access to al relevant information and that the matter was fully
ared.

It is worthy of note that the Committee has the power to “request such additional
information as they may consider necessary from the Member proposing to apply or
extend the measure” (Article 12.2) and “to find, upon request of an affected Member,
whether or not the procedural requirements of this Agreement have been complied
with in connection with a safeguard measure, and report its findings to the Council
for Tradein Goods® (Article 13.1(b)). The Committee did neither; and

Korea provided the Committee on Safeguards with an amended and extended version
of the notification under Article 12.1(c)** that fully set out al aspects of the
safeguard measure imposed.

The earlier 21 January notification was amended inter alia to take into account the
fact that, following on from consultations and as a demonstration of good faith, Korea
reconsidered the base years for the establishment of the quota, thus increasing its
amount by approximately 5,000 tonnes.

382 See, GISG/N/10/KOR/1 (27 January 1997).

383 Id

384 See, G/SG/8 (17 December 1996).
38 See, G/SG/N/10/K OR/1/Suppl .1 (1April 1997).
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(i) The Adequacy of Notification and Consultations
4736 Korea s notifications were adequate in that they:
(@ provided “all pertinent information” required by Article 12.2, i.e:
- evidence of seriousinjury or threat thereof caused by increased imports;
- a precise description of the product involved,;
- the proposed measure;
- the proposed date of introduction;

- the expected duration;

atimetable for progressive liberaization; and
(b) adhered to the format approved by the Committee on Safeguards®™®; and

(c) permitted the European Commission to reach a settlement of the dispute, albeit one
that was not accepted by the EC Member States.

4,737 Regarding the adequacy of information provided, Korea suggests that notifications under
Article 12 serve a different function from the publication of information relating to the investigation
by the Korean authority under Articles 3.1 and 4.2(c) of the Agreement on Safeguards, which state
respectively:

“The competent authorities shall publish a report setting forth their findings and
reasoned conclusions reached on al pertinent issues of fact and law.”

“The competent authorities shall publish promptly, in accordance with the
provisons of Article 3, a detailed analysis of the case under investigation as well
as ademongtration of the relevance of the factors examined.”

Notification is intended to provide the Committee on Safeguards with information which is to be
disseminated to Members to facilitate meaningful prior consultations under Article 12.3 and, where
appropriate, consultations under Article XXI1 GATT. This function is implied both by the structure of
Article 12, which includes both notification and consultation, and by the fina sentence of Article 12.2
which provides that “The Council for Trade in Goods or the Committee on Safeguards may request
such additional information as they may consider necessary from the Member proposing to apply or
extend the measure.” Clearly, if the purpose of Article 12 were to replicate the exacting standards of
Article 3 and 4.2(c), the final sentence of Article 12.2 would be redundant;

4.738 However, Korea does not view the notification procedure as a replacement for a third party
Member’s responsibility to be vigilant in international trade matters Once a third party Member has
been notified of the smple fact of the initiation of an investigation (and, where applicable, each of the
subsequent stages), it must bear some responsibility for monitoring developments and for protecting
itsinternationa law rights.

386 See, GISGIM/1, 24 May 1995 paragraphs 35 and 36, which endorsed the suggested formats set out
in the Note from the Chairman contained in G/SG/W/1 (23 February 1995). On 15 October 1996, the WTO
Secretariat provided Members with the Technical Cooperation Handbook on Notification Requirements,
WT/TC/NOTIF/SG1.
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4.739 Indeed, Korea notes that the European Communities were extremely vigilant in this respect in
that:

@ they attended the OAI public hearing on 20 August 1996;

(b)  they wroteto Dr. Kim of the KTC on 23 September 1996®" and received areply from
Director-General Kim on 11 October 1996.°® D-G Kim summarized the reason for
the initiation of the KTC invegtigation and noted the steps taken by certain EC
Member States to protect their commercial interests by, inter alia, attending the KTC
hearing and obtaining copies of the OAI’s Interim Report;

(© it raised issues concerning the nature of the KTC investigation at the regular meeting
of the Committee on Safeguards on 25 October 1996;

(d it requested prior consultations with Korea on 11 and 16 December 1996;

(e on 28 January 1997, it provided Korea with 11 pages of questions concerning various
aspects of Korea s investigation and the proposed safeguard measure;

() on 3 February 1997, it received full responses to all questions posed to Korea;

(9) it undertook prior consultations with Korea on 4 and 5 February 1997 in Geneva
where it provided Korea with an English trandation of the final OAI Report; and

(h it addressed a Speciad Meeting of the Committee on Safeguards on 21 February 1997
at which no further action was taken;

4740 Korea is of the view that “al pertinent information” can only reasonably be interpreted as
meaning all information required by Article 12.2 available at the time of the specific notification, that
is, “evidence of serious injury or threat thereof caused by increased imports, precise description of the
product involved and the proposed measure, proposed date of introduction, expected duration and
timetable for progressive liberadization”. "All pertinent information" does not and cannot, as the
European Communities imply, mean al information and analysis produced during the investigation
by the Korean authorities. In any thorough investigation, this information and analysis will run to
thousands of pages and will be summarized and reported during the course of the national
proceedings, as required by Article 3.1 of the Agreement on Safeguards, which again Korea notes the
European Communities have conspicuoudy failed to use as abasis for any claims.

4741 The requirement to provide “evidence of serious injury or threat thereof caused by increased
imports” does not imply that the notifying party has to: provide further analysis, whether detailed or

otherwise, of any evidence provided; or provide any separate analysis of causation®®;

4,742 In Koreds view, the Committee on Safeguards and the WTO Secretariat acknowledge that
certain lega systems may draw a distinction between “making a finding” (triggering a notification
under Article 12.1(b)) and “taking a decision” (triggering a notification under Article 12.1(c)).>%
Thus, in making a notification under both of these provisions, some information may not be available.

387 See, Exhibit Korea-15.

388 See, Exhibit Korea-16

389 See, G/SG/WI/L (23 February 1995) where, at Section VI, the obligation to “provide evidence of
serious injury or threat thereof caused by increased imports” is distinguished from the obligation to “provide
information on whether there is an absolute increase in imports relative to domestic production.” If evidence of
causation is a separate requirement, it would have been separated out as are serious injury and increase in

imports.
3904,
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In the case of Koreg, it made a good faith attempt to provide relevant information that would assist
prior consultations.

4,743 Finally, Korea notes that the notifications and prior consultations permitted the parties to
reach a settlement®®!. The European Communities in their Oral Statement argue that no binding
settlement was reached between the parties. However, the European Communities cannot deny that
an exchange of proposas leading to a settlement was made. If the notifications and prior
consultations were inadequate as the European Communities suggest, no such proposa could have
been made at all.

(i)  Conclusion

4744 Korea takes its obligations under Articles 3.3 and 3.7 of the Understanding on Dispute
Settlement to reach a“mutually acceptable’ solution very serioudly. It reiterates that it acted in good
faith during all consultations and is pleased that the European Communities acknowledged this in
their comments at the Oral Hearing. Korea aso reiterates that it unilaterally increased the amount of
its quota as part of its attempt to settle this dispute. However, Korea objects to the EC argument that
Korea' s notification and consultations were inadequate when the rea blame lies in the sectional
interests of its Member States.

4745 At the second meeting of the panel with the parties, K or ea further advanced its defence on
the EC clams under Article 12 asfollows:

4746 Notification and consultations are intended to provide the Committee on Safeguards with
information that is to be disseminated to Members to facilitate meaningful prior consultations under
Article 12.3, and where appropriate, consultations under Article XXII GATT 1994. Korea does not
view its obligations under Article 12 as a complete replacement for the duty of its trading partners,
including the European Communities, to be vigilant in international commercia matters, and to
monitor the activities of its trading partners. Korea notes that the European Communities and certain
other WTO Members were involved in every stage of the Korean investigation leading to the
imposition of the safeguard measure. This involvement demonstrates both adequacy of published and
publicly available information, and openness of the investigation procedure.

4747 The European Communities addressed a regular®®* and specia meeting®®® of the Committee
on Safeguards. While such meetings are not a replacement for the dispute settlement procedure, it is
clear that although the European Communities had a full and fair opportunity to air their grievances,
the Chairman of the Committee took note of the statements made, but made no recommendations and
requested no further action.

4748 Korea undertook extensive consultations with the European Communities, New Zealand and
Australia prior to imposition of the safeguard measure. This process included answering very detailed
guestions on Korea's investigation and on the process which would eventually lead to the imposition
of the safeguard measure.

4749 Each notification provided al the information available at the time of submission, and is
consistent with the pro forma drafted by a Working Group of the Committee, agreed by the
Committee on Safeguards in May 1995, and provided to al Members in a Handbook prepared by the
Secretariat. Korea cannot accept the EC argument that “the Handbook can therefore be of no
guidance in deciding whether the information submitted to the Committee on Safeguards constituted
‘dl pertinent information.”” If the European Communities felt that the formats were inadequate, and

391 See K orea's arguments in paragraph 4.6 above.
392 See meeting of 25 October 1996, G/SG/M/7 (19 March 1997).
393 See meeting of 21 February 1997, G/S/M/8 (19 June 1997).
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could not provide guidance to Members, it should have made these points at the time of their adoption
by the Committee on Safeguards rather than seeking to raise such objections when it suits its
arguments.

4750 Korea cannot accept as the European Communities appear to imply that “al pertinent
information” means al information and anaysis produced during the investigation by competent
authorities.  This information and analysis is to be found within the documents produced in
accordance with Articles 3 and 4.2(c), which the European Communities have chosen not to
challenge.

4751 The EC argument that no binding settlement of this case was reached wholly misses the point
of Korea's comments. clearly, the notification and prior consultations were sufficiently adequate to
permit settlement. The fact that this could not be finalized by the European Communities, as a result
of their interna procedures, isirrelevant. If the notifications and prior consultations were inadequate,
as the European Communities suggest, no proposa to its Member States would or could have been
made at all; Korea, mindful of the confidential nature of these consultations, had not provided the
Panel with proces verbal containing the terms of settlement and al correspondence between the
European Communities and Korea on this matter. Given the EC challenge to Korea to prove that a
settlement was almost concluded, K orea provided the Panel with the following documents®**

- the various versions of the exchanged proces verbal including the fina
settlement; and

- the relevant correspondence accompanying these documents.

4752 As the third sentence of Article 3.7 of the DSU unequivocally states “a solution mutualy
acceptable to the parties to the dispute and consistent with the covered agreements is clearly to be
preferred.” It was pursuant to this Article of the DSU that Korea entered into settlement negotiations
with the European Communities with a view to working out a mutually satisfactory solution. It was
the European Communities, and not Korea, that breached the outcome of these good faith negotiations
by failing to confirm this settlement with its Member States.

4753 In response to a question of the Pane’® Korea further clarified its position on Article 12
notifications:

4754 Koreais very clear that the complete absence of a notification must be distinguished from a
notification. Further, there is a distinction between a complete and incomplete notification. In
Kored's view, the incompleteness of the notification cannot affect the validity of the underlying
safeguard measure.

4,755 The European Communities suggested that a procedural violation, however insignificant or
immaterial, could cal in question the very existence of the safeguard measure. Further, Korea also
understood the European Communities to be implying that a procedural violation of Article 12 could
in some way also amount to a substantive violation.

4756 Koredsview isthat a procedura violation of Article 12 cannot be a substantive violation.

394 See, Korea Exhibit 18

39 The Panel recalls that the question was: "With regard to Article 12.1 and 12.2, do the parties
believe that a distinction should be drawn between a complete or a deficient notification, or between the
existence or the absence of such notification? What should the consequences be of the absence or the
incompleteness of the notification with regard to the safeguard measure itself?"
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4.757 Korea further notes that whether or not the safeguard had been implemented did not appear to
alter the issue of whether or how a deficient notification could be remedied. Korea stated that should
aMember be held by a pand to violate Article 12, then asis set out in Article 19.1 of the DSU, and as
is normally the case, the Member in breach should be requested to bring its measures into conformity
with the agreement under consideration. In a case such as this, the question has to be asked as to
exactly how a Member could bring its notification into conformity. If the Member has imposed its
safeguard measure, then entry into further (meaningful) consultations would not be pointless, but
could facilitate arevision in that safeguard measure (for example an increase in quota, or decreasein a
tariff). If the safeguard measure was otherwise wholly in conformity with the Agreement on
Safeguards, it would then be inappropriate for a Panel to suggest that a Member should be required to
withdraw that safeguard.

4758 Also in response to a question by the Panef®® K or ea clarified its position on the issue of the
content of the notification:

4759 Koreais of the view that “dal pertinent information” should be and is based on an objective
standard, that of the format. These replicate the structure and content of Article 12.2.

4.760 However, the European Communities appear to want a decision regarding the issue of what is
the precise content of the term “dl pertinent information”. Korea suggests that the precise nature of
“al pertinent information” will vary from case to case.

4761 The Panel aso requested®’ K or eato clarify its position on the documents that it had provided
the Panel regarding the consultations held with the European Communities. Korea's answer was as
follows:

4,762 Koreaisof the view that the evidential value of any fact supplied by the parties ultimately has
to be assessed by the Panel, and possibly the Appellate Body. Thisis a fortiori the case where the
parties appear to dispute those facts. Korea only notes that the documentation it has supplied
concerning the consultations was merely provided to establish that these consultations were adequate
enough to permit the European Communities and Korea to agree on the terms of settlement, abeit not
legally binding.

V. THIRD PARTY ARGUMENTS
A. UNITED STATES
51 The United States made the following arguments as third party:

(@ Standard of Review

5.2 The United States agrees with Korea's assertions concerning the standard of review
applicable in safeguard cases The United States recalls the pandl’ s determination in US- Underwear,
as cited by Korea, wherein the panel concluded that its function was not to engage in a de novo
review, but rather to examine the consistency of a Member's actions with its internationa
obligations>*® The US- Underwear panel decided to make an objective assessment of the written
decision of the US authorities embodying their determination and findings; this objective assessment

39 The Panel recalls that the question was: " Is the concept of "all pertinent information" an objective
or subjective standard? Please comment on how your answer should affect the Panel's conclusion with regard to
the conse%uences of such a standard not being met?"*

397 The panel recalls that the question was: "What judicial notice should the Panel now take of the
consultations?"

39¥\WT/DS24/R (8 November 1996)  7.12-7.13
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entailed an examination of whether those authorities had examined al relevant facts before them,
whether adequate explanation had been provided of how the facts as a whole supported the
determination made, and, consequently, whether the determination made was consistent with the
international obligations of the United States®*® Similarly, the pand on US - Shirts and Blouses
followed this standard of review in its assessment of another textile safeguard action by the United
States. The pand made a close examination of the written decision of the US authorities; it
commented on factors addressed in the written decision, and dealt as well with the decision’s failure
to address certain factors, and with the issue of causation. Findly, the panel made an overall
assessment of the US determination. However, a no time did the US - Shirts and Blouses panel
engage in a de novo review. The findings of these two panels cncerning the issue of standard of
review were adopted by the DSB without any modification by the Appellate Body.

5.3 The standard articulated above is aso the appropriate standard of review for disputes
involving the application of the Agreement on Safeguards in the context of safeguard determinations
made by national authorities. National authorities are in the best position to evaluate the facts and
determine the applicable weight to be accorded to various factors. As the Appellate Body properly
noted in European Communities -- Measures Concerning Meat and Meat Products ("Hormones"),
panels “are poorly suited to engage in such review.”*®® The appellate body further noted in Hormones
that the role of a panel is to make an objective assessment of the matter in dispute, both as to the facts
and the law, as mandated by Article 11 of the DSU.** The United States submits that a panel would
be assured of arriving at an “ objective assessment” of the matter in dispute if it applied a standard of
review, consistent with US - Underwear and US - Shirts and Blouses, that considers whether (a) the
domestic authority has examined al relevant facts before it; (b) adequate explanation has been
provided of how the facts as a whole supported the determination made; and (c) consequently,
whether the determination made is consistent with the internationa obligations of the Member.

(b) The Agreement on Safeguards has Subsumed the Applicable Provisions of Article XIX
of GATT

54 The United States disagrees with the EC assertion that a Member may only impose a
safeguard measure if, inter alia, the increase in imports results “from both unforeseen devel opments
and compliance with GATT obligations, including tariff liberalization according to a party’s
schedules of concessions.” Article X1X:1(a) of the GATT must now be read in accordance with the
rights and obligations set out in the Agreement on Safeguards, as required by Article 11.1(a) of that
Agreement. The Agreement on Safeguards has defined, clarified, and in some cases modified, the
package of rights and obligations of a potential user of safeguard measures, and Article 2 of the
Agreement on Safeguards makes clear that a demonstration of “unforeseen developments’ and a
causa nexus to GATT obligations are no longer prerequisites to the application of a safeguard
measure.

55 The Agreement on Safeguards clarifies and expands on the provisions of Article XIX, and
establishes procedures for the application of safeguards measures. Thus, the preamble to the
Agreement on Safeguards “recogniz[es] the need to clarify and reinforce the disciplines of GATT, and
specificaly those of its Article XI1X”, while Article 1 “establishes the rules for the application of the
safeguard measures . . . provided for in Article X1X of GATT.” The two agreements must be read in
tandemand, together, they create a new package of rights and obligations which are distinct from the
rights and obligations contained in the original GATT provison. The United States recdlls that the
Appellate Body arrived at a smilar determination in Desiccated Coconut, wherein the Appellate
Body, quoting the panel, asserted:

399 gee, US - Underwear at 7.13.
400 \WT/DS26/AB/R (16 January 1998), 117.
401 Hormones at 118.
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Article VI of GATT and the SCM Agreement represent a new and different package of
rights and obligations, as among WTO Members, regarding the use of countervailing
duties. . . . The SCM Agreements do not merely impose additional substantive and
procedural obligations on a potential user of countervailing measures. Rather, the SCM
Agreements and Article VI together define, clarify and in some cases modify the whole
package of rights and obligations of a potential user of countervailing measures.*®

5.6 In addition, the negotiators of the Agreement on Safeguards were specific in their intent to
subsume Article XIX under the new regime established by the Agreement on Safeguards. Thus,
Article 11.1(a) of the Agreement on Safeguards establishes the relationship between GATT
Article XIX and the Agreement as follows:

A Member shall not take or seek any emergency action on imports of particular products
as st forth in Article XIX of GATT unless such action conforms with the provisions of
that Article applied in accordance with this Agreement.

The phrase “applied in accordance with this Agreement” is significant in that it demonstrates the
intent of the negotiators to subsume Article X1X under the new rights and obligations created by the
Agreement on Safeguards. This intention is made even more apparent when the language in
Article 11.1(a) is contrasted, for example, with language in the Agreement on Subsidies and
Countervailing Measures (“SCM Agreement”) where there is not a smilar intent to subsume
Article VI of GATT under the SCM Agreement. Thus, Article 10 of the SCM Agreement provides.

Members shall take al necessary steps to ensure that the imposition of a countervailing
duty on any product of the territory of any Member imported into the territory of another
Member is in accordance with the provisions of Article VI of GATT and the terms of this
Agreement. (Emphasis added).

5.7 The explicit terms of the Agreement on Safeguards make clear that Article XIX does not
maintain an existence separate and apart from the Agreement; rather, those provisions of Article XI1X
that remain in force are incorporated into the Agreement on Safeguards. Moreover, the Agreement on
Safeguards does not merely establish a procedura framework for the application of GATT
Article XIX. Instead, the Agreement subsumes Article X1X under its umbrella and thereby creates a
new package of rights and obligations that defines, clarifies and, in some cases, modifies the rights
and obligations articulated in Article XI1X. In this instance, the Agreement on Safeguards modifies
the package of rights to ensure that a Member may impose a safeguard action without regard to the
question of whether the increase in imports (or threat thereof) was “as a result of unforeseen
developments and of the effect of the obligations incurred by a contracting party under this
Agreement, including tariff concessions . . .” as originaly articulated in Article X1X.*®® Under this
new regime, Article 2 establishes the threshold conditions a Member must satisfy before a safeguard
measure properly can be imposed. This interpretation is further borne out by the fact that the
negotiators of the Agreement on Safeguards conspicuoudly reiterated in Article 2 every sentence of
Article X1X:1(a) except the language regarding “ unforeseen developments’ and GATT obligations.

402 \WT/DS22ABIR (21 February 1997), at p.16 (emphasisin original).

403 Indeed, such a modification was necessary in order to reflect actual practice. It is simply not
credible to suggest that atrade Minister would negotiate a particular concession if it could be foreseen that such
a concession would result in increased imports that, in turn, would seriously injure an industry in the country
granting the concession. A Minister who engaged in such conduct would, quite properly, be relieved of his or
her post. Thus, the use of the term “unforeseen developments’ is surplusage because circumstances where
increased imports cause or threaten seriousinjury are, almost by definition, “unforeseen”.
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5.8 Accordingly, the United States respectfully submits the EC assertion that the safeguard
measure imposed by Korea violates the “unforeseen developments’ provision of Article X1X:1(a) of
GATT iserroneous because Article 2 of the Agreement on Safeguards contains no such requirement.

(c) Safeguard Measures Must Be Imposed in Accordance with the Requirements of
Article 4 of the Agreement on Safeguards

5.9 The United States agrees with the European Communities that a Member, in making its injury
determination, must examine al of the relevant factors bearing on the condition of the industry as a
whole, as required by Article 4 of the Agreement on Safeguards. To the extent that Korea examined
relevant factors only with respect to the condition of a portion of an industry without relating that
examination to the condition of the industry as a whole, Kored's determination is deficient.
Article 4.2(a) states that the Korean authorities in the Member “shall evaluate al relevant factors of an
objective and quantifiable nature having a bearing on the situation of that industry, in particular . . .”
(a ligt of factors follows). This requirement, read in conjunction with the definition of domestic
indudtry in Article 4.1(c) -- “the producers as a whole . . . or those whose collective output . . .
congtitutes a mgjor proportion of the total domestic production” -- indicates that the evauation should
be in terms of the whole industry, and not just one or another part of it. While injury to an industry
can be analysed in terms of a portion of an industry, the implication is that information relating to a
portion of the industry must be shown as relating to the condition of the industry as awhole. Thus, to
the extent that Korea failed to examine al the relevant factors set out in Article 4.2(a), its
investigation is deficient.

510 Similarly, the European Communities enumerate a number of factors that Korea alegedly
falled to evaluate in arriving at its affirmative injury determination. In response to this claim, Korea
furnished a number of tables and other information. It is unclear from Korea's submission, however,
whether this information was before the KTC and considered by the KTC when it made its
determination, or whether this information was compiled after the fact to support the KTC's
determination. There are no citations to the record of the KTC investigation or to the KTC's report
demonstrating that such information was evaluated by the KTC. While a decision on the merits of the
evidence submitted must be left to the discretion of the domestic competent authority, Article 4.2(a)
clearly requires that the competent authority evaluate al such relevant evidence. If the KTC did
indeed fail to evaluate relevant evidence, such an act would violate the explicit terms of Article 4:2(a).

(d) The Agreement on Safeguards Does Not Establish a Numerical Market Penetration
Threshold

511 Both Korea and the European Communities erroneously suggest that there is an implicit but
undefined numerica threshold in Article 4.2(a) relating to market share for determining whether
increased imports are causing or threatening serious injury. The European Communities indicate that
the 5.7 per cent decline in domestic market share of Korean raw milk and milk powder producers is
too smal to be a cause for concern, while Korea counters that the 5.7 per cent decline indicates
serious injury to the domestic industry. In support of its position, Korea cites to the March 1998
affirmative injury determination of the US Internationa Trade Commission (USITC) in Wheat
Gluten, in which the USITC found that imports increased their share of the US market by 8.8 per cent
during the period of investigation.

512 The United States submits that Article 4.2(a) contains no numerica test or threshold
requirement for market penetration, explicit or implied. Instead, Article 4.2(a) requires that the
competent authority evaluate “all relevant factors,” of which the percentage share of the domestic
market is only one. If the percentage share change were taken as the sole benchmark, it would be
contrary to the requirement that the competent authorities evaluate all relevant factors. As
demonstrated by the USITC determination in Wheat Gluten, at the pages in the USITC report cited by
Korea, the increase in market share held by imports was only one of several factors that the USITC
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considered in determining that increased imports were a substantial cause of serious injury in that
particular case.

513  Furthermore, no single number could logicaly serve as a benchmark for evauating the
significance of market penetration. The importance of any given change in market share will vary
from case to case. Whether a change of 5.7 per cent is significant or insignificant will depend in large
part on the nature of the product and the nature of competition in the market.

(e) The Agreement on Safeguar ds Does Not Require Adjustment Plans

514  The United States disagrees with the EC assertion that Korea violated Article 5.1, inter alia,
because it “did not submit any information as to adjustment plans to restore the industry’s
competitiveness. . .” and that “by omitting to give any consideration to adjustment plans, a fortiori
Korea has faled to examine how its safeguard measure could be necessary or even helpful to their
implementation.” The Agreement on Safeguards does not require that an industry submit an
adjustment plan, thus, the Panel cannot read such a requirement into the Agreement. Article 5.1
provides solely that “[a] Member shall apply safeguard measures only to the extent necessary to
prevent or remedy serious injury and to facilitate adjustment. . . .” Although submission and
consideration of an adjustment plan may be desirable as a means of substantiating that a Member has
satisfied the objective of Article 5.1, there is no specific requirementin the Article that either refers to
adjustment plans or requires that a member consider such plans.

V1. INTERIM REVIEW

6.1 On 17 March 1999, The European Communities and Korea requested the Panel to review, in
accordance with Article 15.2 of the DSU, certain aspects of the interim report that had been
transmitted to the parties on 3March 1999. The European Communities requested the Pandl to hold
an additional meeting. This additiona meeting of the Pand with the parties took place on
22 March 1999.

6.2  We have reviewed the arguments and suggestions presented by the parties, and finalized our
report, taking into account those comments by the parties which we considered justified. In doing so
we have ensured that no new arguments were introduced at this stage of the panel process. In this
context we have made slight modifications to certain paragraphs, including those made to paragraphs
4.325, 4.416 to 4.419, 4.449 and 4.452 of the descriptive part and paragraphs 7.16, 7.18, 7.23, 7.24,
7.30, 7.31, 7.46, 7.49, 7.55, 7.70, 7.72, 7.73, 7.75, 7.77, 7.78, 7.79, 7.86, 7.87, 7.96 and 7.116 of the
findings. In addition, we have made other minor modifications including linguistic and typographical
corrections.

VII.  FINDINGS
A. PROCEDURAL MATTERS

7.1 In the present section, we address two procedura objections raised by Korea in its first
submission. We also recall an ora ruling made at the end of the first substantive meeting of the Panel
with the parties regarding Koreas request to file the English version of its OAI Report, at a date
following the first substantive meeting of the Panel. Finadly, we address Koreas challenge of the
scope of this dispute, namely the consequences of the absence of any clam by the European
Communities under Article 3 of the Agreement on Safeguards.

1. Insufficiency of the EC Request for Establishment of the Panel

7.2 Korea requests the Panel to rgect the European Communities complaint in its entirety on the
basis of the insufficiency of its request for establishment of a panel, in violation of Article 6.2 of the
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Understanding on the Rules and Procedures Governing the Settlement of Disputes ("DSU"). Korea
argues that the EC panel request isin violation of Article 6.2 of the DSU asit smply lists four articles
of the Agreement on Safeguards, which, it argues, is insufficient "especialy in a request relating to
the determination of a domestic authority...". For Korea the pand request must contain a detailed
statement of the matter in dispute and the legal basis of the European Communities claims, in order to
permit the defendant to conduct an effective defense and the third parties to assess whether or not to
intervene. Korea requests this Panel to refrain from following the interpretation given by the
Appellate Body in the EC - Bananas'®case, where it was stated that it was sufficient under Article
6.2 of the DSU for a panel request to list the articles of the relevant agreements.

7.3 On this issue the European Communities refers the Panel to the conclusions of the Appellate
Body in EC -Bananas:

"[we] accept the Panel’ s view that it was sufficient for the Complaining Partiesto list the
provisions of the specific agreements alleged to have been violated without setting out
detailed arguments as to which specific aspects of the measures at issue relate to which
specific provisions of those agreements’. “>* (emphasis added)

7.4 Article6.2 of the DSU reads as follows:

"The request for the establishment of a panel shal be made in writing. It shall
indicate whether consultations were held, identify the specific measures at issue and
provide a brief summary of the legal basis of the complaint sufficient to present the
problem clearly”.

7.5 We consider that a request for establishment of a panel is sufficiently detailed if it contains a
description of the measures at issue and the claims, i.e. the violations aleged. *®°

7.6 We note that the EC request for establishment of a panel contains the following references:

"The contested safeguard measure was imposed in the form of an import gquota on
imports of certain dairy products (Korean CN codes 0404.90.0000, 0404.10.2190,
0404.10.2900 and 1901.90.2000) effective as of 7 March 1997 and made public through
notification in the revison of "Separated Notice of Export-Import” and in "Detailed
Principle of Import Licence on Imitation Milk Powder". ...

"Therefore, the EC requests that the panel consider and find that this measure isin breach
of Kored's obligations under the provisions of the Agreement on Safeguards, in particular
of Articles 2, 4, 5 and 12 of the said Agreement and in violation of Article XIX of GATT
1994."

7.7 We consider, therefore, that the EC request for establishment of a pand is sufficiently detailed
as it contains a description of the measures at issue and the claims, i.e. the violations alleged.

404 European Communities — Regime for the Importation, Sale and Distribution of Bananas ("EC-
Bananas"g, adopted on 25 September 1997, WT/DS27/AB/R.

405 EC - Bananas, Appellate Body Report, para. 141.

408 See for instance, the Appellate Body statement in EC - Bananas, Appellate Body Report, para. 141.
In the recent Report on Guatemala — Antidumping Investigation Regarding Portland Cement from Mexico
(adopted on 25 November 1998, WT/DS60/AB/R) (*Guatemala — Cement") the Appellate Body reiterated that
these were the two requirements prescribed by Article 6.2 of the DSU. We see no reason to depart from this
position.
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2. Lack of Economic I nterest

7.8 Korea dso clams that the European Communities admits having little or no commercial
interest in bringing this matter before the Panel. For Korea this admission, coupled with the failure to
settle the dispute during the consultations, suggests that the current proceeding is merely an attempt
by the European Communities to use the DSU to establish a precedent on safeguards by way of an
advisory opinion from the Panel. Korea argues that this goes against the spirit of the DSU which
provides that formal dispute settlement should be reserved for disputes where Members consider, in
good faith, that their interests are being impaired, and that Article 3.7 of the DSU specifically instructs
Members to exercise restraint in bringing dispute settlement cases and articulates a preference for
mutually agreed solutions over resort to formal dispute settlement.

7.9 The European Communities responds that in the EC - Bananas case, the Appellate Body, in
reply to asimilar objection by the European Communities, held that:

“a Member has broad discretion in deciding whether to bring a case against another
Member under the DSU. The language of Article XXII1:1 of the GATT 1994 and of
Article 3.7 of the DSU suggests, furthermore, that a Member is expected to be largely
sdlf-regulating in deciding whether any such action would be ‘fruitful’.” %

7.10 Koreaadso dleges that after intensive consultations the parties appeared to have settled their
dispute. For Korea, the fact that the European Communities later withdrew its acceptance of the
settlement proposed by Korea is evidence of lack of good faith on the part of the European
Communities.

7.11 Asto the aleged acceptance of a settlement offered by Korea, the European Communities
responds that there never was any formal proposal or acceptance of a mutually agreed settlement. For
the European Communities, each side negotiated in good faith in an effort to reach a mutualy
satisfactory solution in this case, but that solution did not materialise. The European Communities
concludes by sating that if Korea wants to chalenge the European Communities good faith in
negotiations and in bringing this dispute, it must bear the burden of proving its alegations.

7.12  First, we note that Korea is not clear as to what it wants the Panel to do in response to its
argument. Korea does not request the rejection of the complaint for lack of economic interest on the
part of the European Communities or for lack of good faith on the part of the European Communities
during the negotiations. However, assuming that Korea's position is that there is a requirement for the
European Communities to have some economic interest and that the European Communities has
failed to meet it, the Panel would have to decide what action is appropriate. We consider therefore
that we should rule on this issue.

7.13 Regarding Koreas reference to the lack of economic interest of the European Communities,
we consider that under the DSU there is no requirement that parties must have an economic interest.
In EC - Bananas, the Appellate Body stated that the need for a "legdl interest” could not be implied in
the DSU or in any other provisions of the WTO Agreement and that Members were expected to be
largely self-regulating in deciding whether any DSU procedure would be "fruitful”. We cannot read
in the DSU any requirement for an "economic interest". We also note the provisions of Article 3.8 of
the DSU, pursuant to which nullification and impairment is presumed once violation is established.

7.14 Even assuming that there is some requirement for economic interest, we consider that the
European Communities, as an exporter of milk products to Korea, had sufficient interest to initiate
and proceed with these dispute settlement proceedings.

07 See EC - Bananas, Appellate Body Report, para. 135.
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7.15 Concerning Koreds reference to the unsuccessful settlement negotiations, we can only note
that the European Communities considers that the offers by Korea were not acceptable to it, and both
parties admit that no forma settlement of the present dispute was ever reached and approved by the
relevant national authorities. The DSU favours the conclusion of mutually acceptable solutions. We
note that, for the present dispute, no mutually agreed solution was notified to the DSB. We can only
recall that when a WTO Member considers that its rights have been nullified by the actions of another
Member it is entitled®® (under Article 14 of the Safeguards Agreement and Articles XXI1 and XXII|
of GATT 1994) to initiate the dispute settlement procedures envisaged in the DSU.

3. Submission of the OAI Report

7.16 In its first submisson Korea refers to a report of the Korean Trade Commission (OAl
Report)*® of which it submitted only a version in the Korean language. At the outset of the first
substantive meeting of the Panel with the parties, the Panel stated that it was disappointed that Korea
had filed only a Korean language version of the OAl Report. Although the Panel understood the
difficulties involved with the trandation of the investigation report, the Panel suggested to Korea that
should it wish to refer to the OAl Report in support of its alegations, Korea should file a version of
the report in one of the official languages of the WTO. Korea raised doubts as to whether the OAI
report was relevant since in Korea's view the EC limited its complaints to the quality and depth of
Koreds notification under Article 12. The Panel was not addressing the issue whether it was for Korea
to submit such OAI Report but smply that any submission of evidence had to be done in one of the
official languages of the WTO.

7.17 At the end of the first meeting of the Panel, Korea informed the Panel that it would need an
additiona period beyond what was scheduled for answers and rebuttals to submit an English version
of the OAI Report.**°

7.18 The Pand informed Korea that if it intended to submit any piece of evidence, including the
OAI Report, it should do so by 20 November 1998, that is, the deadline given to the parties to answer
the questions posed to them during the first substantive meeting of the Pandl. In this way parties
would be able to submit full and useful rebuttals before the second meeting of the Panel. On 20
November 1998, Korea submitted, together with its answers to the questions submitted to it, an
English version of the OAI Report, as Exhibit Korea-6.

719 We based our ruling on paragraph 5 of the Additiona Rules of Procedure, adopted by the
Panel pursuant to Article 12.1 of the DSU, which provides that:

408 See Appellate Body Report on United States — Measures Affecting Imports of Woven Wool Shirts
and Blouses from India, adopted on 23 May 1997, WT/DS33/AB/R ("US— Shirts and Blouses"), at page 13.

99 Inits 2 December 1996 notification, G/SG/N/8/KOR/1, circulated on 6 December 1996 K orea stated
that the term “OAI Report” is equivalent to the “KTC Report”. Therefore, in our findings we shall refer to the
report of the KTC'sinvestigation as the "OAI Report".

419 |n response, the European Communities complained that it appeared to it that Korea had had ex
parte communications with the Panel during which, according to the European Communities, the Panel had
authorized Korea to submit an English version of the OAl Report after the rebuttals. The Panel immediately
informed the parties that no members of the Panel (nor any one from the Secretariat) had communicated with
Koreaon thisissue. The only reference to the filing of the OAI Report was contained in the transmission letter
that Korea sent to the Panel with its first submission and which was copied to the parties. The latter part of this
letter reads as follows: "Given the time constraint, Korea was unable to produce an official English version of
the investigation report of the Korea Trade Commission. Only the original version (Korean version) is attached
herewith. Korea will submit the English version as expeditiously as possible.” Clearly there had been no ex-
parte communication.
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"5. Parties shall submit al factua evidence to the Panel no later than during the
first substantive meeting, except with respect to evidence necessary for purposes of
rebuttals submissions or answers to questions. ... "

720 We aso condder that this is in line with the two stage approach advocated by the Appdllate

411

Body in Argentina — Measures Affecting Imports of Footwear, Textiles, Apparel and Other Items.

4, The absence of a claim by the European Communities under Article 3 of the Agreement
on Safeguards

721  Inits second submission, Korea argues that because the European Communities did not raise
any claim under Article 3 or Article 4.2(c), the European Communities must be deemed to accept that
the “competent authorities’ in Korea have published: “a report setting forth their findings and
reasoned conclusions reached on al pertinent issues of fact and law” (Article 3.1, final sentence). For
Korea, since the European Communities has failed to invoke Article 3 of the Agreement on
Safeguards, and has failed to raise clams under Article 4.2(c) of that Agreement, the European
Communities is, therefore, only chalenging the quality and depth of Korea's notifications under
Article 12 of the Agreement on Safeguards. The European Communities agrees with Korea that it is
not bringing a complaint under Article 3 of the Agreement on Safeguards, nor is it relying upon
Article 4.2(c) thereof. For the European Communities this does not affect its right to challenge the
substance of the OAI Report.

7.22  We agree with the European Communities that the absence of a claim under Article 3 of the
Agreement on Safeguards means at most that the European Communities agrees that the report is
WTO compatible for the purpose of Article 3.1 of the Agreement on Safeguards. The European
Communities has the right to raise more specific clams under Article 4 of the Agreement on
Safeguards and has done so. We consider that if a Member wants to challenge the WTO
compatibility of the manner in which an "injury” determination was performed, or the choice of an
appropriate measure to be imposed, this Member does not have to challenge the publication of the
final report as such.

B. BURDEN OF PROOF

7.23 Korea dleges that the burden of proof is on the European Communities and adds that this
burden "does not shift between the parties during the dispute’. The European Communities does not
submit any argument on the burden of proof.

7.24  In the context of the present dispute, which is concerned with the assessment of the WTO
compatibility of a safeguard measure imposed by a nationa authority, we consider that it is for the
European Communities to submit a prima facie case of violation of the Agreement on Safeguards,
namely, to demonstrate that the Korean safeguard measures are not justified by reference to Articles
2, 4, 5 and 12 of the Agreement on Safeguards*® We recall in this regard the statement of the
Appéllate Body in EC - Hormones™® that "... a prima facie case is one which, in the absence of
effectiverefutation by the defending party, requires a panel, as a matter of law, to rule in favour of the
complaining party presenting the prima facie case”. It is therefore for Korea to provide an "effective
refutation” of the European Communities case. |In the present casg, it is for Korea to effectively

411 See Appellate Body Report in Argentina — Measures Affecting Imports of Footwear, Textiles,
Apparel and Other Items, WT/DS57/AB/R, adopted on 22 April 1998, para. 79 ("Argentina — Measures
Affecting Apparel™).

12 see Appellate Body Report in Australia - Measures Affecting Importation of Salmon, adopted on
6 November 1998, WT/DS18/AB/R, ("Australia— Salmon"), paras. 257-261.

413 Appellate Body Report on European Communities — Measures Concerning Meat and Meat
Products ("EC — Hormones'), adopted on 13 February 1998, WT/DS26 and 48/AB/R, para. 104.
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refute the European Communities evidence and arguments, by submitting its own evidence and
arguments in support of its assertions that, at the time of its determination, Korea did respect the
requirements of the Agreement on Safeguards** As a matter of law the burden of proof rests with
the European Communities, as complainant, and does not shift during the panel process. As a matter
of process before the Panel, the European Communities will submit its arguments and evidence and
Korea will respond to rebut the EC claims. At the end of this process, it is for the Panel to weigh and
assess the evidence and arguments submitted by both parties in order to reach conclusions as to
whether the EC claims are well-founded.

725 In the present case, after consdering the extensive submissions of both parties, we must
weigh the evidence submitted by each of them and assess the value of their legal argumentsin view of
the provisions of the Agreement on Safeguards to determine whether the European Communities
clams are well-founded.

C. STANDARD OF REVIEW

726 We note there are no specific provisons on standard of review in the Agreement on

Safeguards. We consider, therefore, in line with the prescription of the Appellate Body in the EC -

Hormones dispute, that in the absence of a specific standard of review for the relevant WTO
415

multilateral trade agreement, the provisions of Article 11 of the DSU are applicable™™.

7.27  Article 11 of the DSU provides that "... a panel should make an objective assessment of the
meatter before it, including an objective assessment of the facts of the case and the applicability of and
conformity with the relevant covered agreements...".

728 Korea asks the Panel not to enter into a de novo review of its nationa authorities
determination to impose a safeguard measure. For Korea, the standard of review of Article 11
implies that the function of the Panel is to assess whether Korea (i) examined the relevant facts before
it a the time of the investigation; and (ii) provided an adequate explanation of how the facts before it
as a whole supported the determination made. Korea adds that a certain deference or latitude should
be |eft to the national authorities.

7.29  The European Communities agrees that the standard is that established in Article 11 of the
DSU and that the Panel should not perform a de novo assessment. In this context, the European
Communities claims that it is not contesting the basic economic data produced by Korea but only their
completeness and the conclusions drawn from them. The European Communities submits that the
“objective assessment of the facts’ referred to in Article 11 DSU cannot be satisfied by verifying what
conclusions the investigating authority came to but must aso include "how" it came to those
conclusions, that is to say the national authority must provide a reasoned opinion explaining how such
factors and arguments have led to its findings.

7.30 We consider that for the Panel to adopt a policy of total deference to the findings of the

national authorities could not ensure an "objective assessment” as foreseen by Article 11 of the DSU.

This conclusion is supported, in our view, by previous panel reports that have dealt with this issue*®.

414 \We note that this was the conclusion reached by the Panel in US — Shirts and Blouses (adopted on
27 May 1997, WT/DS33/R) para. 6.8: ... it was for Indiato submit a prima facie case of violation of the ATC,
namely, that the restriction imposed by the United States did not respect the provisions of Articles 2.4 and 6 of
the ATC. It was then for the United States to convince the Panel that, at the time of its determination, it had
respected the requirements of Article 6 of the ATC." Thiswas confirmed by the Appellate Body.

415 EC — Hormones, Appellate Body Report, para. 116.

416 \We recall that in United States - Restrictions on Imports of Cotton and Man-made Fibre Underwear
("US—Underwear"), (adopted on 25 February 1997, WT/24/R), paras. 7.53-54, a case dealing with a safeguard
action under the ATC, the panel reached the conclusions that the standard of review was that established in
Article 11 of the DSU and commented on the implications of such standard of review for safeguard measures.
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However, we do not see our review as a substitute for the proceedings conducted by nationa
investigating authorities. Rather, we consider that the Panel's function is to assess objectively the
review conducted by the national investigating authority, in this case the KTC. For us, an objective
assessment entails an examination of whether the KTC had examined all facts in its possession or
which it should have obtained in accordance with Article 4.2 of the Agreement on Safeguards
(including facts which might detract from an affirmative determination in accordance with the last
sentence of Article 4.2 of the Agreement on Safeguards), whether adequate explanation had been
provided of how the facts as a whole supported the determination made, and, consequently, whether
the determination made was consistent with the international obligations of Korea. Findly, we
consider that the Panel should examine the analysis performed by the national authorities at the time
of the investigation on the basis of the various national authorities determinations and the evidence it
had collected. In this case, this evidence is found mainly in the Report by the Office of
Adminidrative Investigation ("OAl Report") and the subsequent determinations by the relevant
Korean authorities™’. We note that the European Communities has initialy relied on the notifications
to the Committee on Safeguards to establish its claims. We are of the view that such notifications are
not necessarily complete evidence of what the Korean nationa authorities actualy did. Rather, the
full reflection of the Korean investigation can only be found in the investigation report or the final
determination by the Minister**®, and not (as argued by the European Communities at the first meeting
of the Panel) in the notifications to the Committee on Safeguards. In its rebuttals and at the second
meeting of the Pand with the parties, the European Communities, in support of its allegations, made
reference to the OAI Report as well.

731  We consider, further, that Members are required, in their recommendations or determinations
on the application of a safeguard measure, to explain how they considered the facts in their possession
or which they should have obtained in accordance with Article 4.2 of the Agreement on Safeguards
and why they concluded, at the time of the decision, that the measure to be applied was necessary to
remedy the serious injury and facilitate the adjustment of the industry. Thisis not to say that the Panel
interprets the Agreement on Safeguards as imposing on the importing Member any specific method
either for collecting data or for considering and weighing al the relevant economic factors upon which
the importing Member will decide whether there is need for a safeguard restraint.**® Korea remains free
to choose an appropriate method of assessing whether the state of its domestic industry was caused by
imports of SMPP, or by other factors, but it must be in a position to demonstrate that it did address the
relevant issues. We aso consider that this standard of review isin line with GATT/WTO practice

D. GENERAL PRINCIPLES OF INTERPRETATION

7.32 Inits examination of the Agreement on Safeguards, the Panel is bound by the principles of
interpretation of public international law (Article 3.2 of the DSU) which include Articles 31 and 32 of
the Vienna Convention on the Law of Treaties. As provided in these articles and as applied by pandls
and the Appellate Body, we shdl interpret the provisions of the Agreement on Safeguards on the basis
of the ordinary meaning of the terms of its provisions in their context, in the light of the object and
purpose of the Agreement on Safeguards, the GATT 1994 and the WTO Agreement. We note aso
Article XVI:1 of the WTO Agreement which provides that "... the WTO shal be guided by the

See also the Panel Report in Brazil — Countervailing Duty Proceeding Concerning Imports of Milk Powder from
the European Community, adopted on 28 April 1994, SCM/179: "It was incumbent upon the investigating
authorities to provide a reasoned opinion explaining how such facts and arguments had led to their finding.",
para. 286.

417 Evidence of what the Korean authorities did can also be found in the present case in: The
Determination to Initiate an Investigation (17 May 1996, Exhibit Korea-3 and Exhibit Korea-4), Public Notice
of Decision on Injury by the KTC (11 November 1996, Exhibit Korea-7), Public Notice of Implementation of
Relief Measure by the Ministry of Commerce, Industry and Energy (7 March 1997, Exhibit Korea-9).

“18 See Section 1V.B.2(b), supra.

“19 \We note that a similar conclusion was reached by the Panel in US— Shirts and Blouses, para. 7.52.
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decisions, procedures and customary practices followed by CONTRACTING PARTIES to GATT
1947 and the bodies established in the framework of GATT 1947".

E. CLAIMSUNDER ARTICLE XIX OF GATT

7.33  The European Communities initially makes two claims under Article X1X of GATT 1994. In
its first submission it claims that Korea failed to examine whether the import trends of the products
under investigation were the result of "unforeseen developments' as provided for in Article XI1X:1(a).
Korea responds that the text of the Agreement on Safeguards supports the interpretation that the
provisions therein established are now the sole articulation of the rules that must be followed in the
application of a safeguard measure. In its first submission the European Communities also argues that
Korea failed to comply with its obligations under Article XIX:1(a) of GATT and Article 2 of the
Agreement on Safeguards, to address whether the "conditions’ under which importation of the
products being investigated were of such a nature as to cause serious injury to the domestic industry
producing like or directly competitive products. In its second submission, the European Communities
argues that failing to examine under which conditions these increased imports occurred and in
particular the prices at which the products were imported is a violation of the provisions of Article 2.1
of the Agreement on Safeguards (and the European Communities made no further reference to
Artide XI1X:1(a) of GATT). Therefore, we shall examine the European Communities claim that
Korea failed to examine under which conditions these importations occurred only in relation to its
claims under Article 2 of the Agreement on Safeguards.

734 The clam of the European Communities regarding "unforeseen developments' under
Article XIX of GATT, the wording of which is not repeated in the Agreement on Safeguards,
necessitates that we examine the relationship between the provisions of Article X1X of GATT and
those of the Agreement on Safeguards.

735 The paties debated at length whether there is a conflict between the provisions of
Article XIX of GATT and those of the Agreement on Safeguards and how the Panel should interpret
the relationship between the terms of Article XIX:1 of GATT and the different terms used in
Article 2.1 of the Agreement on Safeguards.**°

7.36  Essentialy, Korea argues that there is such a conflict, which should be resolved in favour of
the exclusive application of the Agreement on Safeguards. The European Communities submits that
al WTO obligations are generally cumulative. For the European Communities, the provisions of
Article XIX of GATT, which are ill fully applicable because there is no conflict between the
provisions of the first paragraph of Article XIX and Article 2.1 of the Agreement on Safeguards,
impose in addition to those of the Agreement on Safeguards, a condition that the increase of imports
must be "the result of unforeseen developments'.

7.37 We recdl that the terms of a treaty must be interpreted with reference to their ordinary
meaning taken in their context and in light of the object and purpose of the agreements examined. We
also recal the principle of "effective interpretation” whereby al terms must be given their full

meaning and must be interpreted with each other to avoid inconsistencies or "inutility"***.

420 \We refer to the European Communities arguments and Korea's arguments in Section 1V.C of this
Panel Report.

421 The principle of effective interpretation or "I'effet utile" or in latin ut res magis valeat quam pereat
reflects the general rule of interpretation which requires that atreaty be interpreted to give meaning and effect to
all the terms of the treaty. For instance one provision should not be given an interpretation that will result in
nullifying the effect of another provision of the same treaty. For adiscussion of this principle, see Y earbook of
the International Law Commission, 1966, Vol 11 A/CN.4/SER.A/1966/Add.1 page 219 and following. See aso
E.g., Corfu Channel Case (1949) I.C.J. Reports, p.24 (International Court of Justice); Territorial Dispute Case
(Libyan Arab Jamahiriya v. Chad) (1994) 1.C.J. Reports, p. 23 (International Court of Justice); Oppenheim's
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7.38 Itis now well established that the WTO Agreement is a "Single Undertaking” and therefore
al WTO obligations are generdly cumulative and Members must comply with al of them
simultaneously unless there is a formal "conflict" between them.*** In the absence of conflict, there
remain, however, difficult issues of interpretation for the reader to reconcile various provisions of a
treaty as extensive asthe WTO Agreement.**

7.39 We consder that the terms and prescriptions of Article X1X:1 of GATT are still generdly
applicable, as we are of the view that there is no conflict between the provisions of the Article X1X:1
of GATT and those of Article 2.1 of the Agreement on Safeguards. Our conclusion is based on our
interpretation of the ordinary meaning of the terms of Article XI1X:1 of GATT.

740 Thefirst paragraph of Article X1X of GATT reads as follows:
Emergency Action on Imports of Particular Products

"1 @ If, as a result of unforeseen developments and of the effect of the
obligations incurred by a contracting party under this Agreement, including tariff
concessions, any product is being imported into the territory of that Member in such
increased quantities and under such conditions as to cause or threaten serious injury to
domestic producers in that territory of like or directly competitive products, the Member
shall be free, in respect of such product, and to the extent and for such time as may be
necessary to prevent or remedy such injury, to suspend the obligation in whole or in part
or to withdraw or modify the concession."

Article 2.1 of the Agreement on Safeguards provides that

“A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out below, that such product is being imported
into its territory in such increased quantities, absolute or relative to domestic production,
and under such conditions as to cause or threaten to cause serious injury to the domestic
industry that produces like or directly competitive products.”

741  We recal that the purpose of Article X1X was (and till is) to alow an importing Member to
deviate temporarily from its obligations under Articles Il and XI of GATT (i.e. to suspend its
concessions or other obligations) in Stuations of increased imports causing serious injury to the
relevant domestic industry. We consider that the first paragraph of Article XIX provides only for that:

International Law (9th ed., Jennings and Watts eds., 1992), Volume 1, 1280-1281; P. Dalier and A. Pellet, Droit
International Public, 5¢ ed. (1994) para. 17.2); D. Carreau, Droit International, (1994) para. 369. See for instance
the statement of the Appellate Body in United States — Standards for Reformulated and Conventional Gasoline,
adopted on 20 May 1996, WT/DS2/AB/R :"An interpreter is not free to adopt a reading that would result in
reducing whole clauses or paragraphs of atreaty to redundancy or inutility”; also the Appellate Body Report on
Japan — Taxes, page 12; Appellate Body Report on US - Underwear, adopted on 25 February 1997,
WT/DS24/AB/R, page 16.

422 The principle of interpretation against conflict has been confirmed by the Appellate Body in Canada
— Certain Measures Concerning Periodicals, adopted on 30 July 1997, WT/DS31/AB/R, ("Canada
Periodicals"), page 19; in EC -Bananas, paras 219-222; in Guatemala — Cement, para.65; and by the panel in
Indonesia — Certain Measures Affecting the Automobile Industry, adopted 23 July 1998, WT/DS54, 55, 59 and
64/R (not appealed) ("Indonesia — Autos'), para. 14.28. For a definition of conflict, see for instance the
Appellate Body statement in Guatemala — Cement, para. 65 or the Panel Report on Indonesia — Autos, para.
14.28.

423 gee for instance the Panel and Appellate Body Reports in Brazil — Measures Affecting Desiccated
Coconut, adopted on 20 March 1997, WT/DS22/R and WT/DS22/AB/R, (" Brazil — Desiccated Coconut") where
it was concluded that although there is no strict conflict between them the provisions of Article VI of GATT
must be reconciled with those of Article 32.3 and 32.4 of the SCM Agreement.
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an importing Member is "fre€", in situations where "any product is being imported into the territory of
that Member in such increased quantities and under such conditions as to cause or threaten serious
injury to domestic producers in that territory of like or directly competitive products' to deviate
temporarily from Articles Il and X1 of GATT.

742  We condder that the prior section of the sentence, "If, as a result of unforeseen developments
and of the effect of the obligations incurred by a contracting party under this Agreement, including tariff
concessions..." does not add conditions for any measure to be gpplied pursuant to Article X1X but rather
serves as an explanation of why an Article XX measure may be needed, taking into account the fact that
a the time (1947) the CONTRACTING PARTIES had just agreed (for the first time) on multilateral
tariff bindings and on a general prohibition against quotas.

7.43  For us, the ordinary meaning of the terms "as a result of unforeseen developments and of the
effect of the obligations incurred by a contracting party under this Agreement” leads us to conclude that
this proposition only describes generaly the stuations where the binding nature of the obligations
contained in Articles Il and X1 of GATT may need to be set aside (for a certain period). In other
words, this sentence could read

"If, notwithstanding this new set of rules that we have just agreed upon... which imply
that a contracting party cannot use quotas (XI) or breach its bindings (II), one
contracting party is faced with increased imports that are causing serious injury, that
contracting party shall be free to suspend the obligation in whole or in part (XI) or to
withdraw or modify the concession (I1)."

744 The reference to "unforeseen developments' was probably considered necessary as
negotiators had just ended a negotiating exercise which was based on expectations of trade increases
(therefore foreseen devel opments) and where some quantitative restrictions were grand-fathered. We
think that this reference to "unforeseen circumstances " must be interpreted within its context, namely
in view of the rest of this proposition which providesthat "... the effect of the obligationsincurred by a
contracting party under this Agreement . These latter terms can only refer to the binding nature of the
GATT prohibitions against breach of tariff concessions and the prohibition against quotas, as it would
not be logica to conclude that a Trade Minister would have negotiated a particular concession if it
could have been foreseen that such a concession would result in increased imports, that, in turn, would
serioudy injure an industry in the country granting the concession.

7.45 In other words, the proposition “as a result of unforeseen developments and of the effect of the
obligations incurred by a contracting party under this Agreement” does not address the conditions for
Article XIX measures to be applied but rather explains why a provision such as Article XIX may be
needed. For us, the object of this section of the first sentence of paragraph 1 of Article X1X cannot be
anything else but a statement (of what we would now consider to be obvious) that because of the
binding nature of the GATT obligations and concessions, tariffs and other obligations negotiated on
the basis of trade expectations may need to be changed temporarily in light of actua unforeseen
developments. Thus, the phrase "unforeseen circumstances’ does not specify anything additional as
to the conditions under which measures pursuant to Article XI1X may be applied.

7.46  This interpretation is compatible with the object and purpose of GATT which was to ensure
some certainty and predictability in tariff bindings and other GATT obligations. Our interpretation of
these provisions of Article XIX:1 of GATT is confirmed by the practice of the contracting parties'*
over some 48 years and the adoption of the new Agreement on Safeguards.*?®

24 Article XV1:1 of the Marrakesh Agreement Establishing the WTO.
2% |n 1951, the Working Party on "Withdrawal by the United States of a Tariff Concession under
Article XIX", (except for the United States), agreed that unforeseen developments referred to events occurring
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7.47  The adoption of the Agreement on Safeguards without this phrase "as a result of unforeseen
developments and of the effect of the obligations incurred by a contracting party under this Agreement "
is logical. It was not necessary to refer to this context which had by then evolved. Members had
since understood the GATT system of binding obligations. In support of this interpretation, we recall
that in Brazl — Dessicated Coconut the Appellate Body made clear that some of the Annex 1A
agreements represent an elaboration or evolution of the provisions of GATT 1994. Because Members
had understood that this reference to "unforeseen developments' did not add to the rest of the
paragraph (but rather described its context), there was no need to insert it explicitly in the Agreement
on Safeguards.

748  Consequently, we reject the specific claim of the European Communities that Korea was
wrong in failing to examine whether the import trends of the products under investigation were the
result of "unforeseen developments' contrary to Article XI1X:1(a), as we consider that Article XIX of
GATT does not contain such a requirement.

F. VIOLATION OF ARTICLE 2.1 OF THE AGREEMENT ON SAFEGUARDS - FAILURE TO ANALYZE
"UNDER SUCH CONDITIONS'

7.49 Inits first submission, the European Communities argues that Korea violated Article 2.1 of
the Agreement on Safeguards and Article XIX:1 of GATT because Korea failed to examine under
which conditions the imports occurred and in particular Korea failed to consider the prices at which
the product was imported. In its second submission, the European Communities limits that specific
argument (failure to examine under which conditions the imports occurred) to its claim of violation of
Article 2.1 of the Agreement on Safeguards only. Korea responds that there is no requirement to
examine the prices of the imports with reference to those of the like or directly competitive products
assuch. Koreaaddsthat it did consider, in its overall determination under Article 2 of the Agreement
on Safeguards, whether the SMPP were imported into Korea in such increased quantities and under
such conditions as to cause serious injury to the domestic industry that produces like or directly
competitive products to SMPP. We shall examine this EC argument only with reference to its claim
under Article 2 of the Agreement on Safeguards.

750  Article 2 of the Agreement on Safeguards reads.

“A Member may apply a safeguard measure to a product only if that Member has
determined, pursuant to the provisions set out below, that such product is being imported
into its territory in such increased quantities, absolute or relative to domestic production,
and under such conditions as to cause or threaten to cause serious injury to the domestic
industry that produces like or directly competitive products.” (emphasis added).

751  Although the prices of the imported products will most often be a relevant factor indicating
how the imports do, in fact, cause serious injury to the domestic industry, we note that there is no
explicit requirement in Article 2°°, that the importing Member perform a price analysis of the
imported products and the prices of the like or directly competitive products in the market of the
importing country.

after the negotiation of the relevant tariffs and, although the Working Party considered that this phrase contained
acriterion to be respected, it rendered satisfaction of this criterion automatic, since it would not be reasonable to
expect a contracting party to foresee that imports would cause serious injury to its domestic industry. Working
Party on Withdrawal by the United States of a Tariff Concession under Article XIX of the General Agreement
("Fur Felt Hat"), GATT/CP.6/SR 19 (adopted 22.10.51).

426 Contrary to the explicit references to prices in Article 3 of the Agreement on Implementation of
Article VI of GATT 1994 ("AD Agreement") and Article 15 of the Agreement on Subsidies and Countervailing
Measures ("SCM Agreement").
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752  We congder that the phrase "and under such conditions’ does not provide for an additional
criterion or anaytical requirement to be performed before an importing Member may impose a
safeguard measure. We are of the view that the phrase "and under such conditions' qualifies and
relates both to the circumstances under which the products under investigation are imported and to the
circumstances of the market into which products are imported, both of which must be addressed by
the importing country when performing its assessment as to whether the increased imports are causing
serious injury to the domestic industry producing the like or directly competitive products. In this
sense, we consider that the phrase "under such conditions’ refers more generadly to the obligation
imposed on the importing country to perform an adequate assessment of the impact of the increased
imports at issue and the specific market under investigation.

753  The European Communities raised various other arguments in support of its claims that Korea
violated Article 4, and consegquently Article 2, of the Agreement on Safeguards, namely that Korea did

not adequately demonstrate the existence of serious injury and a causal link with the increased
imports.**’ We shall address the EC argument that Korea did not perform an adequate assessment of

whether the products under investigation were being imported into its territory in such increased
quantities and under such conditions as to cause serious injury to the domestic industry when we
examine the European Communities more specific clams of inadequate serious injury and causation

assessments made pursuant to Article 4.1 and 4.2 of the Agreement on Safeguards. We note that a
violation of Article 4.2 or 4.3 would congtitute a violation of Article 2 of the Agreement on

Safeguards.

G. CLAIMSUNDER ARTICLE 4.2 OF THE AGREEMENT ON SAFEGUARDS

1. Korea's examination of seriousinjury to the domestic industry

754  The European Communities claims that in its evaluation of serious injury to the domestic
industry Korea failed to examine correctly all relevant factors of an objective and quantifiable nature
having a bearing on the situation of the domestic industry. We note that the parties are in agreement
that the appropriate definition of the domestic industry in this case comprises the producers of both
raw milk and milk powder, as these two products are directly competitive with SMPP when used as
input for the manufacturing of downstream dairy products such as flavoured milk, fermented milk and
ice cream. Thus, the parties disagreement regards the correct examination of the relevant factors of an
objective and quantifiable nature having a bearing on the situation of this industry. We aso note that
the complex definition of the domestic industry as including producers of both araw materia and one
of its downstream products has repercussions for how the serious injury assessment on the whole
domestic industry as defined has to be performed.

755 In conducting our review of Koreds serious injury determination we are mindful of the
obligations contained in Article 4.2 of the Agreement on Safeguards. This provision mandates that
competent authorities when performing a serious injury investigation:

"...shal evaluate dl relevant factors of an objective and quantifiable nature having a
bearing on the situation of that industry, in particular, the rate and amount of the increase
in imports of the product concerned in absolute and relative terms, the share of the
domestic market taken by increased imports, changes in the level of sales, production,
productivity, capacity utilization, profits and losses, and employment."”

This provision sets out the genera principle regarding the economic factors which need to be considered
in a serious injury investigation, and provides a list of factors that are a priori conddered to be
especidly relevant and informative of the Situation of the domestic industry. The use of the wording "in

27 In its request for a panel the European Communities claimed that the Korean determinations
violated Articles 2, 4, 5 and 12 of the Agreement on Safeguards.
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particular" makes it clear to us that, anong "al relevant factors' that the investigating authorities "shal
evauate', the consderation of the factors listed is dways relevant and therefore required, even though
the authority may later dismiss some of them as not having a bearing on the Situation of that industry.
Under the applicable standard of review, our function is to assess whether Korea (i) examined all
relevant facts in its possession or which it should have obtained in accordance with Article 4.2 of the
Agreement on Safeguards at the time of the investigation; and (ii) provided an adequate explanation
of how those facts as a whole supported the determination made. Thus, we shall examine whether at
the time of the determination al factors listed in Article 4.2 were appropriately considered; whether
the Korean authorities explained how each factor considered supports (or detracts from) a finding of
serious injury; and whether valid reasons have been put forward for dismissing a considered factor as
not being relevant to the serious injury determination in this case.

756  We note that previous panel decisions have applied smilar tests in reviewing determinations
by investigating authorities on the existence of serious damage in the context of a transitional
safeguard under the Agreement on Textiles and Clothing, and of materia injury under the Tokyo
Round Agreement on the Implementation of Article VI (the Anti-Dumping Code). In United States —
Shirts and Blouses, the panel stated that:

"The wording of the first sentence of Article 6.3 of the ATC imposes on the importing
Member the obligation to examine, at the time of its determination, at least al of the
factors listed in that paragraph. The importing Member may decide -- in its assessment
of whether or not serious damage or actual threat thereof has been caused to the domestic
industry -- that some of these factors carry more or less weight. At a minimum, the
importing Member must be able to demonstrate that it has considered the relevance or
otherwise of each of the factors listed in Article 6.3 of the ATC*?®"

757  Even more to the point the panel in United States — Salmon, set out the following test when
reviewing a material injury determination:

"[A] review of whether a determination of materia injury was in conformity with this
requirement necessitated an examination of whether the investigating authorities had
examined al relevant facts before them (including facts which might detract from an
affirmative determination) and whether a reasonable explanation had been provided of
how the facts as a whole supported the determination made by the investigating
authorities"**

While the concepts of serious damage and materia injury are not entirdly analogous to the
requirement of serious injury in the Agreement on Safeguards, we believe that the generd
considerations expressed by both panels on issues similar to those before us offer useful guidance as
to how a panel should evaluate fulfilment of the serious injury requirement.

758 In our evaluation of Koreas serious injury determination there are three issues that we find
particularly troublesome. First, we find that there is a lack of consideration in the OAl Report of
some of the factors listed in Article 4.2. This is the case for instance for capacity utilization and
productivity. In both cases Korea offers explanations in its submissions to the Pane of why it
considered these factors not to bear on the stuation of the domestic industry. While these
explanations seem plausible, there is nothing in the OAI Report which would indicate to the Panel that
these factors were taken into consideration in the serious injury finding of the Korean authorities.
Second, as we noted above, the definition of the domestic industry in this case as comprising two
different segments of the dairy products market has consequences for the evaluation of the situation of

428 S— Shirts and Blouses, para. 7.26.
2% United States — Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway, adopted 27 April 1994, ADP/87, para. 492 ("US— Salmon").



WT/DS98/R
Page 173

the industry. In assessing the serious injury to the whole domestic industry, we find that it is
acceptable to analyze distinct market segments but, as stated above, al factors listed in Article 4.2
must be addressed. In considering each of the factors listed in Article 4.2, and any others found to be
relevant by the authority, the investigating authority has two options: for each factor, the investigating
authority can consider it either for al segments, or if it decides to examine it for only one or some
segment(s), it must provide an explanation of how the segment(s) chosen is (are) objectively
representative of the whole industry. A lack of consideration of al segments, without any
explanation, is a flaw that we find present in Korea's anaysis of the domestic industries' profits and
losses, prices, debt to equity ratio, capital depletion and production cost. How Korea relates
developments in one segment to its determination regarding the industry as a whole is for Korea to
decide in the first ingtance. Our point here is that an anadysis of only a segment of the domestic
industry, without any explanation of its significance for the whole industry, will not satisfy the
requirements of the Agreement on Safeguards. Third, we find that for certain factors considered by
Koreait has failed to provide sufficient reasoning on some of the choices made in the analysis of such
factors which may have affected the result of the consideration. Also, there is alack of reasoning in
some cases on how the factor considered supports (or detracts from) a finding of serious injury. This
lack of explanation or reasoning is perceived in Korea's consideration of market share, production,
profits and losses, employment and inventory.

759 Having laid out our overal concerns with Koreas compliance with its obligations under
Article 4.2, we turn to the specifics of Korea's consideration of each of the factors listed in Article 4.2,
as well as additiona factors Korea considered in determining the existence of injury to the domestic
industry. Since our task is to make an objective assessment of the factua considerations and
reasoning of the Korean authorities in arriving a a finding of serious injury a the time of the
determination, our analysis of Koreds compliance with the provisions in Article 4.2 will be on the
basis of the OAI Report. We would aso like to make it clear that even if we examine each one of the
factors listed in Article 4.2 and others used by Kores, it is not our task to question the weight accorded
to each factor for purposes of the final determination of serious injury. In this regard we concur with
what the panel in US— Shirtsand Blouses stated in examining the imposition of a safeguard measure
under the ATC:

"This is not to say that the Pand interprets the ATC as imposing on the importing
Member any specific method either for collecting data or for considering and weighing
al the relevant economic factors upon which the importing Member will decide whether
there is need for a safeguard retraint. The relative importance of particular factors
including those listed in Article 6.3 of the ATC is for each Member to assess in the light
of the circumstances of each case."**°

(@ Increased imports

7.60  The European Communities argues that Korea excluded certain products (mixed products)**
from the scope of application of the measure which were nevertheless included in the calculation of
the increase in imports. Korea pointed out that the import volume of these products, found on page 7
of the OAI Report,*** shows that the excluded mixed products accounted for just 0.7, 0.8, 1,5 and 1,3
per cent of SMPP imports for the years 1993, 1994, 1995, and the first semester of 1996 respectively.
After examining the figures pointed out by Korea, we consider that the excluded mixed product
imports are avery minor portion of the SMPP imports. Thus, there is no basis for finding that Korea's
decison not to exclude those products from the import increase caculation is inadequate for the
purpose of Article 4.2 of the Agreement on Safeguards.

430 ys— Shirts and Blouses, para. 7.52.

43! The excluded products are: milk mineral (calcium), concentrated product, Chilean special products
and raw material for the production of Nestlé's Cerelac.

32 See para. 4.370, supra.
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761 Based on the rdlevant sections in the OAIl Report, we find that the Korean authorities
consideration of increased imports was adequate for the purposes of Article 4.2. Korea's assessment
of the increased imports can be found from pages 32 through 35 of the OAl Report, where the
progression of SMPP imports for the period under investigation both in absolute terms and relative to
domestic production is detailed.

(b) Market share captured by imports

7.62 Koreds consderation of this factor can be found on page 35 of the OAI Report, where it
states: "The market share of SMPP against the total demand was 1.6 per cent in 1993, 7.0 per cent in
1994, 12.2 per cent in 1995, and 14.1 per cent in Jan.-June in 1996, showing an upward trend.” On its
face this consideration of the total dairy market share captured by the increased imports of SMPP
would seem to be correct and in compliance with the provisions of Article 4.2. However, we note that
on page 16 of the OAI Report Korea defines the total market of basic materials for the production of
dairy products in Korea as being composed of: raw milk produced by domestic dairy farms; milk
powder produced from raw milk by processng companies, imported milk powder, imported basic
materias for cheese, and other imports including SMPP. In a footnote on page 16 of the OAI Report
the investigating authorities state:

"Considering the characteristics of the analysis, data on cheese import was excluded but
import of cheese, which has direct influence on consumption of domestic raw milk, also
has largely been increasing since import liberaization in 1995. Including the cheese
import volume, the total demand comes to 2,027,713 tons in 1993, 2,249,958 tons in
1994, 2,414,525 tons in 1995, and 1,222,804 tons in Jan.-June 1996, showing the
increase rates of 11.0 per cent in 1994, 7.3 per cent in 1995 and -1.4 per cent in Jan.-June
1996."

763 The Panel can only assume that this footnote actualy refers to an exclusion of data on
imported basic materials for cheese, since it would be these kinds of imports which would have a
direct influence on consumption of raw milk. Also, the text that is being expanded upon in the
footnote does not mention cheese as a finished product but imported basic materias for cheese. We
find that this exclusion has not been sufficiently explained by Korea, even though it admits in the
footnote quoted above, that these imports are part of the total market of basic materias for dairy
products, that they affect consumption of raw milk and that they have increased significantly during
the period of investigation. Such exclusion is not inconsequential as it may result in a decrease of the
relevant market size, and a corresponding overestimation of the share of the market being captured by
SMPP imports. We would like to make it clear that our view is not that this exclusion of imported
basic materials for cheese from the tota volume of the dairy market was necessarily incorrect.
Rather, since Korea did not provide any reasoning as to why it chose to exclude this portion of the
relevant market, we find that Korea's analysis of the market share captured by imports of SMPP was
not adequately performed for the purpose of Article 4.2.

(c) Sales

764 The Korean authorities consideration of changes in the level of sales for the domestic
industry was performed separately for raw milk and milk powder and can be found respectively at
pages 38 and 45 of the OAl Report. Regarding raw milk consumption for the period of investigation
the report states:

"The amount of domestic raw milk consumed was 1,844,463 tons in 1993,
1,947,128 tons in 1994, 1,947,965 tons in 1995, and 984,934 tons in the January-June
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period of 1996. The consumption increase rate was 5.6 per cent for 1994, 0.0 per cent for
1995, and -2.0 per cent for the January-June period of 1996."**®

7.65 Regarding milk powder consumption the Korean authorities found:

"The amount of domestic milk powder consumed was 12,191 tons for 1993, 12,468 tons
for 1994, 10,690 tons for 1995 and 2,741 tons for the January-April period of 1996. In
terms of increase rate, it was 2.3 per cent in 1994, -14.3 per cent in 1995 and -40.9 per
cent in the January-April period of 1996."***

766 We note that in the case of domestic raw milk and milk powder sales in Korea there is a
decline in consumption. This decline could support the Korean authorities finding of seriousinjury to
the domestic industry. Thus, we find that this factor was adequately considered for the purpose of

Article 4.2.

(d) Production

7.67 This factor was considered in the OAIl Report for both the raw milk and the milk powder
segments of the industry respectively at pages 38 and 45 of the OAl Report, where it is stated:

"The production amount of domestic raw milk was 1,857,873 tons in 1993,
1,917,398 tons in 1994, 1,998,445 tons in 1995, and 1,069,224 tons in the January-to-
June period of 1996. The increase rate was 3.2 per cent for 1994, 4.2 per cent for 1995,
and 4.4 per cent for the January-June period of 1996."**°

"The amount of domestic milk powder produced was 13,512 tons for 1993, 9,495 tons
for 1994, 15,719 tons for 1995, and 10,401 tons for the January-April period of 1996. In
terms of the production increase rate, it was -29.7 per cent in 1994, 65.6 per cent in 1995
and 52.6 per cent in the January- to-April period of 1996."*%°

Korea later explains that it does not consider this factor to be relevant as "it was not an appropriate
measure for determining the state of the domestic industry".**” However, this explanatory statement is
made in the first submission of Korea to the Panel. We fail to find any analysis by the Korean
authorities at the time of the investigation, as to how these figures on production are relevant (or not)
to a finding of serious injury to the domestic production. Lacking this explanation it is not possible
for us to discern whether the Korean authorities dismissal of this factor as an indicator of serious
injury to the domestic industry was appropriate. Thus, we find that this factor was not adequately
considered for the purpose of Article 4.2.

(e) Productivity

7.68  As described above the first task of the Panel is to examine whether al factors listed in
Article 4.2 have been appropriately considered. We find that there is no mention of this factor in the
OAIl Report. While Korea in its submissions argues that "changes in productivity were not
appropriate indicators of serious injury” and gives reasoning for this conclusion, this reasoning is not
found in the OAI Report. There is no indication that Korea considered the productivity of the
domestic industry when making a finding of serious injury. Thus, we find that this factor was not
adequately considered for the purpose of Article 4.2.

433 OAI Report, page 38.
434 |d. at 45.

435 |4, at 38.

438 |d, at 45.

437 See para. 4.364, supra.
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() Capacity utilization

7.69 Just as in the case of productivity we fail to find any discussion in the OAIl Report of the
changes in capacity utilization of the domestic industry. Although this factor is mentioned in the
Interim Draft Investigation Report**® it is not brought forward in the final OAI Report on which Korea
based the adoption of its safeguard measure. Thus, we find this factor was not adequately considered
for the purpose of Article 4.2.

(g) Profitsand losses

7.70  The Korean authorities consideration of this factor appears at page 41 of the OAI Report for
the raw milk segment of the industry and page 49 for the milk powder segment of the industry.
Regarding the raw milk segment the Korean authorities found that various livestock cooperatives had
declining profits during the period, to the point where by the first semester of 1996 they were
reporting losses of 17,546 million Won. Korea explained in the OAl Report that this analysis was
carried out on the livestock cooperatives with the following reasoning: "since the livestock
cooperatives, which are comprised of dairy households producing raw milk, distribute their profits to
their members, the livestock cooperatives profits and losses are directly linked to the raw milk
producers income."**°

7.71  First, we note that the livestock cooperatives business is not only the collection, distribution
and sale of raw milk but aso the processing of this raw milk into downstream dairy products for
subsequent sale.  Thus, the profits or losses of the livestock cooperatives do not reflect exclusively
their activitiesin the raw milk sector but also other activities.

7.72  Second, the raw milk producers profits or losses do not derive only from their investment in
the livestock cooperatives, but aso from the sale of raw milk to the livestock cooperatives. In its first
submission*® Korea presents data on the profit margins for raw milk producers based on the
difference between the reference sale prices and the production cost of raw milk. However, as
admitted by Korea, *** this analysis was not performed at the time of the investigation.

7.73  Third, we aso gather from Koreas description of its analysis that it examined only some of
the livestock cooperatives. However, there is no explanation of why this was done. Lacking any such
explanation it is not possible for us to assess whether the selection of the livestock cooperatives
rendered an objective picture of the situation of the whole domestic industry.

7.74  Taken together the flaws in Koreads consideration of profits and losses in the raw milk
segment of the industry outlined above lead us to find that this factor was not adequately considered
for the purpose of Article 4.2.

7.75 Regading the milk powder sector of the industry, we again find flaws in Koreds
consideration of profits and losses. In examining the profits and losses of the milk powder sector the
Korean authorities examined only two livestock cooperatives and four milk processing companies.
Again, there is no explanation of why the an examination of only these companies would constitute an
objective and representative picture of the situation of the whole domestic industry. Footnote 15 of
the OAl Report contains a reference to the proportion of annual production by the chosen
cooperatives and companies where the data have been deleted. Without any such explanation Korea
has not demonstrated that it had considered the objectivity and representativeness of the sample.

438An extract of this draft report was submitted as Exhibit Korea-5.

3% OAI Report, page 41

440 See para. 4.343, supra.

441 | n its request for interim review, Korea submits that it "has never made any attempt to argue that [an
analysis of the profits and losses of the raw milk producers] was conducted during the investigation”.
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Thus, we find that for the purpose of Article 4.2 Korea has not adequately considered the profits and
losses of the whole domestic industry.

(h) Employment

7.76  The analysis of changes in the levels of employment for the domestic industry was also
performed by the Korean authorities first for the raw milk producers and then for the milk powder
producers. Regarding the analysis of the employment in the raw milk sector, the Korean authorities
chose to analyse whether there was a decrease in the number of dairy households. The reasons for
this choice were explained to the Panel as follows:

"Korean dairy farms are on the whole small scale family businesses, and represent one
part of the economic activity of some members of that family. It is not possible to
determine how much time each person spends working on that business, and what
proportion of that time is devoted to dairy production ... and so the Korean authorities
used changes in the number of dairy households as a surrogate™**

This explanation was made in the oral statement at the second meeting of the Panel with the parties,
and not in the OAI Report. We commend Korea for devising a surrogate methodology to measure the
employment in the raw milk industry and not ssmply dismissing this factor as irrdlevant or not
guantifiable. Nevertheless, this deviation from norma practice should have been explained at the
time of the decision in the OAI Report. Lacking this explanation in the OAI Report we find that this
factor was not adequately considered for the purpose of Article 4.2.

7.77  Regarding the analysis of employment for the milk powder producers, the Korean authorities,
explained in the OAI Report, that:

"As the milk powder production became automated, the number of workers employed in
milk powder production decreased over the years. Currently, very few people are fully
employed for the exclusive purpose of engaging in milk powder production. Workers
producing other dairy products are used temporarily, when needs arise, to engage in milk
powder production. Accordingly, employment and wage are indgnificant factors in
operating milk powder business'**

In the light of this explanation in the OAI Report, we find that, for the purpose of Article 4.2, Korea
has adequately considered this factor for milk powder production.

() Inventory

7.78 Regarding this factor, Korea considered inventories of domestic milk powder only, since raw
milk is not susceptible of stockage*** There are two references to the inventory levels throughout the
OAI Report (pages 38-39, and 46). We note that the figures at pages 38-39 are dightly different from
those at page 46. Neverthdess, they both show an accumulation of stock for the period under
investigation.**> We find, however, that there is no reasoning as to why such levels of inventory are
indicative of serious injury or why they are negative for the domestic dairy industry. Again this

explanation is made in the second submission of Korea, where it is stated:

"Increase of milk powder inventory is clear evidence of serious injury in this case not
only to the milk powder industry, but aso to the entire domestic industry. As explained

442 See para 4.513, supra.
443 OAI Report, page 48
444 OAI Report, page 38
44% See para. 4.323, supra.
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above, raw milk that is not consumed has to be converted into, inter alia, milk powder.
Conversion only increases supply and inventory of milk powder. Therefore, increased
milk powder inventory not only indicates oversupply of milk powder but aso
demondtrates displacement of domestic raw milk by cheap imported SMPP, thus
signifying serious injury to the entire domestic industry.**®

The increased inventory incurred a significant amount of costs. Even if depreciation is
disregarded, the cost of inventory amounted to 17.3 billion Won (approximately US
$21.6 million) during the investigation period. The inventory costs during the first six
months of 1996 alone were 5.8 hillion Won (approximately US $7.3 million), and the
domestic producers were compelled to incur the full inventory cost...**™

Thus, it is clear from the statement made in Korea's second submission that the level of inventories of
milk powder found by the Korean authorities has negative consequences for the milk powder sector of
the industry and could indicate that the domegtic industry is injured. However, this reasoning
provided in Korea's second submission is not discernible in the OAl Report, and it is only after it has
been explained in the second submission that the precariousness of the situation of the domestic
industry regarding this factor becomes evident. Thus, we find that this factor was not adequately
considered for the purpose of Article 4.2.

() Price

7.79  This factor is not explicitly mentioned in the list of factors included in Article 4.2, however,
Korea considered it in its investigation. The Korean authorities examined prices for milk powder and
found that they were lower in the first haf of 1996 than they were in 1993 at the beginning of the
period of investigation.**®> We note that milk powder prices had risen to a high level as recently as
1995. Taking into account the entire OAl Report, we consider that Korea has established that lower
prices for milk powder are indicative of serious injury for the milk powder industry**®. However,
while there is an analysis of prices for the milk powder industry, we note that there is no explanation
of the relationship between the price levels for milk powder and the serious injury aleged to be

suffered by the whole domestic industry.

7.80 Indeed, Korea did not examine prices of raw milk in its investigation. In this regard Korea
stated in its submissions that "there is no reliable way of arriving a an accurate or appropriate
transaction price for raw milk in Korea"**® and "that any impact of declining domestic milk powder
prices adversely affected the entire domestic industry, since raw milk producers own the livestock
cooperatives."**

781 We are of the view that conclusions about the prices of milk powder only, do not constitute a
consideration of prices to the whole domestic industry which was defined as producers of raw milk
and milk powder. The fact that it is the producers of raw milk who own the cooperatives does not
exempt the Korean authorities from examining the particular conditions of the raw milk producers as
this is a different segment of the industry from milk powder production. For this reason we find that
Koreds consideration of the prices was incomplete as it only took into account one segment of the
domestic industry. Thus, we find that this factor was not adequately considered for the purpose of
Article4.2.

446 See para. 4.460, supra.
447 See para. 4.462, supra.
448 OAI Report, page 47.
449 This reasoning can be found in the causation section of the OAI Report at page 62.
450 See para. 4.504, supra.
5! See para. 4.449, supra.
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7.82 Moreover, we note that even if actua transaction prices for raw milk in Korea were
unavailable or it was not feasible to collect them given the large number of producers, there were
severa other avenues available to the Korean authorities that would have alowed them to calculate or
construct an approximation of raw milk prices*™? Such indicators, even if not one hundred per cent
accurate could have enabled the Korean authorities to identify the existence of trends, either positive
or negative, in the prices for raw milk. The choice of methodology to determine prices rests with the
investigating authorities, but given that there were various options available in this case we find that
the Korean authorities should have made an effort to determine the prices for raw milk, instead of

dismissing this factor as not being quantifiable.
(k) Debt to equity ratio and capital depletion

7.83 These are two additional economic indicators that do not appear in the illustrative list of
Article 4.2, which were considered by the Korean authorities. These factors were evauated
exclusively with regard to the livestock cooperatives. The results, presented at pages 43 and 44 of the
OAI Report, only give information on a portion of the livestock cooperatives. It isimpossible for us
to assess if the data presented reflect the position of the whole domestic industry. Thus, we fail to see
in the OAl Report any explanation as to why these two factors reflect serious injury, especialy
serious injury to the whole Korean domestic industry producing raw milk and milk powder. Thus, we
find that this factor was not adequately considered for the purpose of Article 4.2.

(I) Production cost

7.84 The Korean authorities only examined the production cost of livestock cooperatives in the
production of milk powder. Inthis examination the Korean authorities found:

"The manufacturing cost increased from 5,158 worVkg in 1993 to 5,426 worn/kg in 1994,
5,860 wor/kg in 1995 and 6,178 won/kg in the January-April period of 1996.

The difference between the sales price and the manufacturing cost was 196 won in 1993
However, it recorded -132 won in 1994 and the negative margin grew larger to -472 won
in 1995 and further to -1,184 won in the January-to-April period of 1996."*

The Korean authorities concluded that there was a widening negative gap between the cost of
manufacturing milk powder and its sale price. These sales below cost would indicate that livestock
cooperatives were going through a difficult period. However, as this factor was only evaluated for a
portion of the domestic industry (livestock cooperatives producing milk powder) it is not possible for
us to assess the situation with regard to the whole domestic industry. We do not consider this factor
to provide adequate support for the conclusion that there is serious injury to the domestic industry as
defined by the Korean authorities. Thus, we find that this factor was not adequately considered for the
purpose of Article 4.2.

(m)Conclusion

7.85  For the reasons described above, we find that Korea's determination of serious injury to the
domestic production of raw milk and milk powder does not meet the requirements of Article 4.2 of
the Agreement on Safeguards.

452 For example, Korea could have performed: (1) an analysis based on sampling of the raw milk
producers, a methodology which was used by Korea elsewhere in its analysis; (2) a construction of the prices for
raw milk based on the cost of production of raw milk producers, for which data appear to be on the record; on
(3) aconstruction of the prices by making adjustments to the cost of raw materials reported by the milk powder
producers.

453 OAI Report, page 53.
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7.86  Article 2.1 permits the application of a safeguard measure only if, inter alia, there has been a
determination of serious injury pursuant to Article 4.2. Since we find that Korea's determination of
serious injury does not meet the requirements of Article 4.2, the application of the safeguard measure
a issue would necessarily also violate Article 2.1of the Agreement on Safeguards. We note that in its
request for establishment of a panel, the European Communities claims generally that Korea violated
Articles 2.1, 4.2(a), 4.2(b), 5.1 and 12.1 to 12.3 of the Agreement on Safeguards. However, in its
submissions, the European Communities did not argue specifically, nor did it submit any evidence, in
support of its clam under Article 2.1, other than those relating to "under such conditions’ (as
discussed in Section F supra.”** Therefore, we do not reach any conclusion on the issue of whether
Koreas determination of serious injury violates the provisions of Article 2.1 of the Agreement on
Safeguards.

2. Korea'sexamination of the causal link between increased importsand seriousinjury

787 We have dready determined above that Koreas injury determination did not meet the
requirements of Article 4.2 of the Agreement on Safeguards. We concluded that Korea did not
address dl injury factors listed in Article 4.2 of the Agreement on Safeguards. In addition, we
concluded that when addressing factors listed in Article 4.2 of the Agreement on Safeguards, the OAI
Report did not contain any reasoning, anaysis or evidence in support of its findings and sometimes it
limited its analysis to only one segment of the relevant domestic industry. Having reached these
conclusions with regard to Korea's assessment of the injury factors, it is not necessary for us to reach
any findings on whether Korea demonstrated that increased imports "caused" serious injury to the
domestic industry producing like or directly competitive products. However, keeping in mind the
conclusions of the Appellate Body in Australia — Salmon**®, we would like to offer some genera
comments relevant to an analysis of a causal link between increased imports and injury, in the context
of the Korean investigation.

7.88  Werecall the provisions of Articles 2 and 4.2 of the Agreement on Safeguards:

"2.1 A Member may apply a safeguard measure to a product only if that Member
has determined, pursuant to the provisions set out below, that such product is being
imported into its territory in such increased quantities, absolute or relative to domestic
production, and under such conditions as to cause or threaten to cause serious injury to
the domestic industry that produces like or directly competitive products...

4.2. (@ In the investigation to determine whether increased imports have
caused or are threatening to cause seriousinjury to a domestic industry under the terms
of this Agreement, the competent authorities shall evaluate all relevant factors of an
objective and quantifiable nature having a bearing on the situation of that industry, in
particular, the rate and amount of the increase in imports of the product concerned in
absolute and relative terms, the share of the domestic market taken by increased imports,
changes in the level of sales, production, productivity, capacity utilization, profits and
losses, and employment.

(b) The determination referred to in subparagraph (&) shal not be made
unlessthis investigation demonstrates, on the basis of objective evidence, the existence of
the causal link between increased imports of the product concerned and seriousinjury or
threat thereof. When factors other than increased imports are causing injury to the
domestic industry at the same time, such injury shall not be attributed to increased
imports.” (emphasis added)

454 See the Appellate Body report on Japan — Measures Affecting Agricultural Products
(WT/DS/76/AB/R), paras. 118 to 131.
5% Australia— Salmon, para. 223.
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7.89 In peforming its causal link assessment, it is our view that the nationa authority needs to
analyze and determine whether developments in the industry, considered by the nationa authority to
demonstrate serious injury, have been caused by the increased imports. In its causation assessment,
the national authority is obliged to evaluate all relevant factors of an objective and quantifiable nature
having a bearing on the situation of that industry. In addition, if the national authority has identified
factors other than increased imports which have caused injury to the domestic industry, it shall ensure
that any injury caused by such factorsis not considered to have been caused by the increased imports.

790 To establish a causal link, Korea has to demonstrate that the injury to its domestic industry
results from increased imports. In other words, Korea has to demonstrate that the imports of SMPP
cause injury to the domestic industry producing milk powder and raw milk. In addition, having
anayzed the situation of the domestic industry, the Korean authority has the obligation not to attribute to
the increased imports any injury caused by other factors.

791 For ingtance, the KTC needs to explain how the developments with respect to factors
considered by the KTC to demonstrate serious injury, were caused by the imports of SMPP. Thisisto
say that the KTC, in its analysis of the increased market share of SMPP for example, should have
tried to explain how the imports of SMPP effectively displaced the domestic production of like or
directly competitive products.

7.92  To take one example using only one factor for only one year we note that the OAI Report™®
states that the most important increase of import of SMPP occurred from 1993 to 1994 (384 per cent).
However, we know that during the first year under investigation (1994), domestic demand for raw
milk and milk powder increased significantly. The OAI Report™’ indicates: "... the large increase of
dairy production in 1994 resulted from the dragtically increased demand for market milk and
fermented milk due to the quite warm winter". The Korean authorities found**® that from 1993 to
1994, tota demand of raw milk increased by 9.6 per cent while domestic production only increased
by 3.2 per cent. We consider, therefore, that in 1994, to meet the increased demand in raw milk it was
necessary to increase imports of raw milk substitutes. The reasons for this are: first, raw milk supply
(in the short term) is very rigid, as it depends upon the number of milk cows (head) which cannot be
increased rapidly and; second, the import tariff on milk powder had been increased to a very high
level (220 per cent) which constrained imports of milk powder. This situation therefore implied that
the only way for Korea to respond to the increased demand was to import more of the low-tariff
SMPP (39 to 40 per cent). In other words, in 1994 domestic demand for raw milk in Korea was
larger than domestic production of raw milk. This had the effect of decreasing the production of milk
powder (which is made from raw milk)**® and decreasing milk powder inventories'®. It seems clear
to us, that at least for 1994, the imports of SMPP cannot have caused injury to the domestic industry
producing like or directly competitive products in Korea. On the contrary the increasing imports of
SMPP were the result of the increasing needs for raw milk and milk powder substitutes by the Korean
industry faced with the incapacity of the domestic production to fulfill the increasing demand for such
products. In the OAI Report there is no analysis of the interaction of these various elements.
However, any adequate causation assessment had to be performed for the overal injury
determination.

793 As to other factors that may have caused injury to the domestic industry producing like or
directly competitive products, we know, from the OAl Report, that domestic demand for raw milk
was affected by other factors. For example, it is said in the footnote to page 16 of the OAIl Report:
"Considering ..., data on cheese import was excluded but imports of cheese, which has direct

56 OAI Report, page 32.
457 OAI Report, page 14.
58 OAI Report, page 39.
459 OAI Report, pages 58-60.
%0 OAI Report, page 17.
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influence on consumption of domestic raw milk, aso has largely been increasing since import
liberalization in 1995...". As we mentioned before (see paragraphs 7.62 and 7.63 supra), this
footnote must refer to an exclusion of data on imported basic material for cheese, as the text that is
expanded upon does not mention cheese as a finished product but rather imported basic materials for
cheese. In other words, it would be these imports of basic materials for cheese that would have a
direct influence on consumption (demand) for raw milk.

7.94  Korea recognizes that the domestic production of cheese has decreased.”®* This decrease of
cheese production directly affected the consumption of and demand for raw milk. However, the OAI
Report does not contain any evaluation or analysis of the impact of this factor (i.e. increased imports
of cheese or increased imports of basic material for cheese, and their impact on the reduced demand
for cheese and consequently the reduced demand for domestic raw milk in making cheese).

795 The same line of reasoning holds for the other dairy products that use raw milk or milk
powder as inputs which, according to Korea, also decreased. Therefore, the demand for raw milk and
milk powder should have decreased as well. On page 14 of the OAl Report, the KTC notes that the
domestic production of white milk, condensed milk, cheese and lactic-acid-producing beverages went
down during the period of investigation. We know from Koreas domestic regulation®®® that SMPP
cannot substitute for raw milk in the production of white milk, condensed milk, cheese, and lactic-
acid-producing beverages. If the domestic production of these products went down as well, factors
other than imports of SMPP must have caused the reduction of domestic production of these products
which, in turn also must have had an impact on the reduced consumption of raw milk and milk
powder. In compliance with the provisions of Article 4.2 of the Agreement on Safeguards, the causal
link between increased imports of SMPP and the factors it found to demonstrate injury must also be
assessed by the national authority.

7.96  This should not be construed to mean that the Pandl interprets the Agreement on Safeguards as
imposing on the importing Member any appropriate method either for collecting data or for considering
and weighing al the relevant economic factors upon which the importing Member will decide whether
there is need for a safeguard restraint.  The relative importance of particular factors including those
listed in Article 4 of the Agreement on Safeguards is for each Member to assess in the light of the
circumstances of each case. Korea remains free to determine an appropriate method of assessing
whether the state of its domestic industry was caused by imports of SMPP and how this analysis was
performed. Korea aso remains free to choose the method of assessing whether any serious injury to
its domestic industry was caused by such other factors.

H. CLAIMSUNDER ARTICLE 5.1 OF THE AGREEMENT ON SAFEGUARDS

797  The European Communities argues that when a WTO Member takes a safeguard measure, it
needs to prove that such measure was necessary and therefore should justify its "adequacy” in
remedying injury and facilitating adjustment. The European Communities claims that (i) by omitting
to give any consideration to adjustment plans, Korea violated Article 5.1, first sentence; (ii) by failing
to consider whether types of measure other than a quota would be the most suitable to remedy serious
injury or facilitate adjustment, Korea violated Article 5.1, first sentence; and (iii) by failing to show
that the level of the quota itself was necessary to remedy serious injury or facilitate adjustment
remedy, Korea violated its obligations under Article 5.1, first and second sentences. The European
Communities also claims that by not choosing the appropriate three representative years (which
should start as of the date of the imposition of the measure), without submitting a "clear justification
that a different level was necessary to prevent or remedy the serious injury”, Korea violated the
provision of Article 5.1, second sentence.

461 See the negative data in the OAI Report, page 14.
462 See Food Industry Handbook, referred to in the OAI Report, page 26.
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7.98 Korea responds that since Article 5.1 states that "Members should choose measures most
suitable for the achievement of these objectives,”" it complied with this provision, as it considered that
the quotas at these levels for that period of 4 years, were the most suitable for remedying the serious
injury and facilitating adjustment to the domestic industry in Korea. For Korea, there is no obligation
to demonstrate that the type of measure is the most suitable measure to achieve these objectives.
Korea adds that the Korean competent authorities did examine whether other types of measures,
including tariff-quota, would be more appropriate. For Korea, there is no obligation to demonstrate
that the level of such tariff is necessary or appropriate to achieve these objectives. In its view, the
wording of the second sentence of Article 5.1 makes it clear that Members must only justify the level
of quotas if it is different (i.e., lower) than the average imports during the three most recent
representative years. It based its quota level on the average of imports for the three years from
July 1993 to June 1996, as it initiated its safeguards investigation in May 1996. The requirement for
consideration of three "representative’ years was intended to prevent foreign exporters from
manipulating quota levels by flooding the market with imports just prior to the decision to impose a
safeguard measure.  Therefore, Korea considered that the second haf of 1996 was not
"representative”’, and it excluded imports from this period in caculating the quota level. Since it
chose the appropriate three representative years, Korea argues that it did not have to provide any
justification.

799 We are of the view that Article 5 of the Agreement on Safeguards establishes certain rules on
the application of safeguard measures. In the view of the Panel these rules on the application of a
measure come into play only after a decision has been taken to adopt a safeguard measure. The first
sentence of Article 5.1 reads. "A Member shall apply safeguard measures only to the extent
necessary to prevent or remedy serious injury and to facilitate adjustment.” We believe that this
provision is not concerned with the decision or even the right of a Member to adopt a safeguard
measure. The general authorization for a Member to apply a safeguard measure is found in
Article 2.1 of the Agreement on Safeguards, which provides that "[a] Member may apply a safeguard
measure” (emphasis added) after that Member has made the injury and causation determination
refered to in that article. The use of the verb "may" indicates that the decision whether to apply a
measure or not, after the above-mentioned conditions have been evidenced, rests with the Member
conducting the investigation. We find that in the context of the discretion authorized by Article 2.1
we cannot conclude that Article 5.1 requires a Member to further justify the necessity of applying a
safeguard measure. In consequence the decision by a Member to adopt a safeguard measure once all
the required conditions have been determined to exist can not be chalenged by another Member under
Article 5.1.

7.100 The fact that the Panel finds that, after full compliance with the provisions of Articles 2 and 4
of the Agreement on Safeguards, there is no obligation under Article 5.1 to justify the decision to
adopt a safeguard measure does not mean, however, that the first sentence of Article 5.1 only "states a
basic principle™® or "does not impose a genera obligation”.*** The first sentence of Article 5.1 does
contain a very specific obligation. This obligation is to apply a measure that is commensurate with
the gods of preventing or remedying the serious injury suffered by the domestic industry and of
facilitating the adjustment of the domestic industry. Our interpretation of this obligation is bolstered
by the last sentence of Article 5.1, which provides that Members "should choose measures most
suitable for the achievement" of the objectives of preventing or remedying the serious injury and

facilitating adjustment.

7.101 In our view a measure is defined by the following elements. product coverage, form, duration
and level. Thus, in order to comply with Article 5.1 a Member must apply a measure which in its
totality is no more restrictive than is necessary to prevent or remedy the serious injury and facilitate
adjustment. In addition, it must be possible for a Panel to evaluate, in accordance with the applicable

463 See para. 4.629, supra.
464 See para. 4.628, supra.
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standard of review, whether a Member has acted in compliance with Article 5.1. Therefore, the
Member applying the measure must provide a reasoned explanation as to how the authorities reached
the conclusion that the particular measure in question satisfies al the requirements of Article 5.1. We
consider that the obligations of the first sentence of Article 5.1 apply to al safeguard measures in their

entirety.

7.102 In the present case the European Communities argues that Korea has not fulfilled its
obligations under Article 5.1 with respect to the justification of type and level of the measure at issue.
In consdering whether Korea has complied with its obligations under Article 5.1, we apply the
standard of review set out in paragraphs 1.25 to 1.30. Thus, we need to consider whether the Korean
authorities examined all relevant facts before them, whether adequate explanation was provided of how
the facts as a whole supported the determination made, and, consequently, whether the determination
made was cong stent with the international obligations of Korea. In other words, Members are required,
in their recommendations or determinations on the application of a safeguard measure, to explain how
they considered the facts before them and why they concluded, at the time of the decision, that the
measure to be applied was necessary to remedy the serious injury and facilitate the adjustment of the
industry. Our task is not to determine for ourselves whether the measure gpplied by Koreais a a level
that is no more redtrictive than necessary to remedy the serious injury and facilitate adjustment. Rather,
we must evaluate whether in deciding on the type and level of the measure to be applied, the Korean
authorities considered relevant information and explained their decision that the measure chosen was no
more regtrictive than necessary to prevent or remedy serious injury to the Korean dairy industry and to
facilitate the industry's adjustment.

7.103 In examining Koreas compliance with Article 5.1 we consider the Determination of Relief
Measure, by the Korean Trade Commission dated 2 December 1996°® to be most relevant, as this
document describes the measure adopted by the Korean authorities.*®® It is this document which
should, in our view, reflect the Korean authorities' considerations underlying the measure adopted.

7.104 Looking at the Determination of Relief Measure, we find a bare description of the elements of
the measure. We note the absence of any discusson or analysis indicating the considerations
underlying the choice of the measure adopted and any explanation as to why the Korean authorities
concluded that the measure adopted was necessary to remedy the serious injury and facilitate
adjustment. There is no reference to the measure, in any of the other determinations before or after
the Determination of Relief Measure.

7.105 It appears from the evidence presented by Korea that the Korean authorities were aware of,
and may even have considered, measures other than the quantitative restriction adopted.*®” However,
these potential measures are merely described in the determination. In our view mere description of
the alternative measures considered is insufficient. There must be some discernible reasoning as to
why the measure recommended or adopted is preferable to the others, specifically with respect to
achieving the objectives of remedying the serious injury and facilitating adjustment.

7.106 Koreds Determination of Relief Measure lists different factors that appear to have been
considered in deciding on the adoption of the measure to be applied. However, thisis again merely
descriptive, asis evident from the following paragraph:

465 Exhibit Korea-8.

466 \We recognize that there was a later decision to adjust the level of the measure. However, as this
affected only one of the defining elements of the measure, we nonetheless focus on the 2 December 1996
Determination.

487 Other measures that may have been considered include those measures which were proposed by the
petitioner (see, Exhibit Korea-8 at pg. 3) and the application of atariff quota as recommended by Commissioner
Jeong Mun-Su in his minority opinion (id. a pg. 4).
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"[b]efore recommending the relief measures, the KTC commissioners agreed that close
considerations should be made beforehand for each relief measure on its impacts on the
domestic dairy industry, national economy, and bilateral/multilateral trade. In this
regard, the KTC examined the information investigated by the OAI, the relevant articles
of the multilateral regulations, the opinions of authorities concerned, and the relief
measures stipulated in the Foreign Trade Act and the Enforcement Decree of the Act.
Based on al these examinations, the KTC reviewed the petitioner’s request for relief

measures."*¢®

We do not see any explanation as to whether or how each of these factors shaped the Korean
authorities recommendation on the type, level and duration of the applied measure.

7.107 Indeed the Determination of Relief Measure smply continues:

"The KTC decided to recommend to the Minister of Agriculture and Forestry (MAF) that
he permit the following in connection with the import restrictions on the products under
investigation[:]

The import restriction on the products under investigation should be implemented for 4
years.

The restricted volume should amount to 15,595 tons (average import volume during the
year of 1993 — 1995) in the first year of the total 4 years of relief measures period. From
the second year, the yearly 5.7 per cent increase rate (average increase rate of total
domestic demand during 1993 — 1995) over the preceeding year's restricted volume
should be applied.”

This recommendation does not contain any consideration or explanation of why the Korean
authorities concluded that the recommended measure was necessary to prevent or remedy serious
injury and facilitate the adjustment of the domestic industry.

7.108 We wish to make it clear that we do not interpret Article 5.1 as requiring the consideration of

an adjustment plan by the authorities, as the European Communities asserts®® The Panel finds no

specific requirement that an adjustment plan as such must be requested and considered in the text of

the Agreement on Safeguards. Although there are references to industry adjustment in two of its
provisions,'”® nothing in the text of the Agreement on Safeguards suggests that consideration of a
specific adjustment plan is required before a measure can be adopted. Rather, we believe that the

guestion of adjustment, along with the question of preventing or remedying serious injury, must be a
part of the authorities reasoned explanation of the measure it has chosen to apply. Nonetheless, we
note that examination of an adjustment plan, within the context of the application of a safeguard
measure, would be strong evidence that the authorities considered whether the measure was
commensurate with the objective of preventing or remedying serious injury and facilitating
adjustment.

7.109 In response to a question by the Pandl,*’”* Korea states that Article 5 "does not impose a
generd obligation on Members to demonstrate that the specific level of quota that they decided to
impose as a safeguard measure is necessary to prevent or remedy serious injury and to facilitate
adjustment”. In our interpretation, Article 5.1 does not require a Member to demonstrate ex posteriori
to the Panedl that the measure adopted is effectively the most appropriate one. We consider rather, as

%8 1d. at pg. 3.

489 See para. 4.611, supra.

470 Articles 5 and 7 of the Agreement on Safeguards.
47! See para. 4.628, supra.
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we mentioned before, that Members are required, in their recommendations or determinations on the
application of a safeguard measure, to explain how they considered the facts before them and why
they concluded, at the time of the decision, that the measure to be applied was necessary to remedy
the serious injury and facilitate the adjustment of the industry. It is such reasoning and explanation
concerning the measure adopted, essential to evaluate Korea's compliance with Article 5.1, which we
cannot discern in Korea's determination to apply a safeguard measure in the present case.

7.110 Korea argues that "provided the level of quota was equivaent to or not less than the average
of the import levels for the three most recent representative years for which statistics were available,
the Korean authorities were not required to show that the nature of the measure, or itslevel, were [SiC]
'necessary™.*> However, as explained above, we consider that the first sentence of Article 5.1 applies
to al elements of a safeguard measure, including the level of any quota. In consequence, even
assuming Korea based its quota level on the average imports levels for the last three representative
years, this would not suffice to meet the requirements of Article 5.1, as the scope of that Article is
greater than just the level of the applied quota. We conclude therefore that Korea's determination of

the measure did not meet the requirements of Article 5 of the Agreement on Safeguards.

7.111 The European Communities also claims that Korea violates Article 5.1 because it applied a
quota whose level was lower than the average of imports in the last representative three-year period
preceeding the application of the measure for which statistics were available. Since we have already
found that Korea's application of a measure was not consistent with the provisions of the first sentence
of Article 5.1 which we consider to be generally applicable, also when a quantitative restriction based
on the average import levels for the last three representative years is used, we do not address the
question of whether the quota level was caculated consistently with the second sentence of
Article 5.1.

l. CLAIMSUNDER ARTICLE 12
1. Incomplete and Untimely Notifications
(@ Argumentsof the parties

7.112 The European Communities claims that Korea failed to notify its measure in a timely fashion
and with sufficient detail contrary to Article 12.1 and 12.2 of the Safeguards Agreement. The
European Communities argues that in view of the limitative character of safeguard measures, their
incluson in the WTO system is accompanied by limits to their use, so that the interests of al the
parties may be protected. As regards notifications under Article 12.1(b) and (c), one specific purpose
is to offer the Members concerned an opportunity for adequate consultations. Effective exercise of
these rights by WTO Members cals for a minimum guaranteed level of information officialy
transmitted in one of the working languages of the WTO.

7.113 Korearesponds that its notifications are consistent with the guidance issued by the Committee
on Safeguards and with the Technical Cooperation Handbook on Notification Requirements. For
Koreg, its notifications provided the European Communities with all pertinent information. In its
view, the purpose of the notification pursuant to Article 12 is to provide the Committee on Safeguards
with information which is to be disseminated to Members to facilitate meaningful prior consultations
under Article 12.3 and, where appropriate, consultations under Article XXII of GATT 1994. This
function is implied both by the structure of Article 12, which includes both notification and
consultation, and by the final sentence of Article 12.2 which provides that “The Council for Trade in
Goods or the Committee on Safeguards may request such additional information as they may consider
necessary from the Member proposing to apply or extend the measure.” For Koreg, if the purpose of

472 See para. 4.671, supra.
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Article 12 were to replicate the exacting standards of Article 3 and 4.2(c), the fina sentence of
Article 12.2 would be redundant.

(b) The natifications under examination

7.114 We asked Korea to clarify for us the sequence of its WTO natifications. In light of its
response, we understand that the following notifications were made:

(@

(b)

(c)

@

(€)

11 June 1996, G/SG/N/6/KOR/2, circulated on 1 July 1996. Notification of the
KTC's decison to initiate an investigation on 17 May 1996. (Circulated as an
Article 12.1(a) natification, of the initiation of an investigatory process relating to
serious injury or threat thereof and the reasons for it). (See Exhibit EC-1).

2 December 1996, G/SG/N/8/KOR/1, circulated on 6 December 1996. Notification
of the completion of the report by the Office of Administration and Investigation
(OAl) that provided the basis for the KTC's determination of injury (on
23 October 1996). This notification stated: "The Korean Trade Commission has not
made a decision to apply a safeguard measure yet. Therefore, there is no information
on such ameasure a thistime. The KTC will recommend to the relevant Minister an
appropriate remedial measure within 45 days of the injury determination.” This
document was circulated as an Article 12.1(b) notification of a finding of serious
injury or threat thereof caused by increased imports. (See Exhibit EC-2)

In this case, the KTC decided on the relief measure, namely the quota, on
2 December 1996, and recommended it on 6 December 1996 to the Minister for
Agriculture and Forestry for his consideration.*”® Korea stated that the KTC's
recommendation on relief measures is not made public because it is only a
recommendation that has no legal effect and that is subject to change by the relevant
Minister.

21 January 1997, G/SG/N/10/KOR/1, circulated on 27 January 1997, as an
Article 12.1(c) notification of a decision to apply or extend a safeguard measure. In
the notification Korea invited interested Members for consultations during the week
of 3 February 1997, "before it makes a final decision on the measure by the week
beginning 24 February 1997." (See Exhibit EC-5)

31 January 1997, G/SG/N/11/KOR/1 circulated on 21 February 1997. Notification of
non-application of the proposed safeguard measure to developing countries.
(Footnote 2 of Article 9 of the Agreement on Safeguards). (See Exhibit EC-6)

24 March 1997, G/SG/N/10/KOR/1/Suppl.1l, circulated on 1 April 1997 as a
supplemental notification under Article 12.1(c). Notification of the Minister of
Agriculture and Forestry's decison of 1 March 1997 to impose a measure. This
notification contained an attachment with further detailed information following the
6 February 1997 consultations and the specid Committee on Safeguards meeting.
(See Exhibit EC-10)

(c) Analysisof Article 12 of the Agreement on Safeguards

7.115 We shdl proceed in the following way: First, we will examine the provisions of Article 12
generdly in order to determine which WTO Members actions or measures ought to be notified, the

473 See para. 4.113, supra.
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content of these notifications and their timing; Second, we shall examine each of Korea's notifications
and assess their compatibility with the requirements of Article 12 of the Agreement on Safeguards.

(i) What actions must be notified

7.116 It is clear that the provisions of Article 12 of the Agreement on Safeguards prevail over the
Guidance issued by the Committee on Safeguards’’™* (which contains a disclaimer to that effect) and
the Technical Cooperation Handbook on Notification Requirements (prepared by the Secretariat but
which explicitly states that it "does not constitute a legal interpretation of the notification obligations
under the respective agreement(s)”). At issue in this case are the notifications required under
Articles 12.1(a), (b) and (c).

7.117 The wording of Article 12 provides that a number of types of actions must be notified to the
WTO Committee on Safeguards by Members proposing to use the provisions of the Agreement on
Safeguards.  Article 12.1 refers to three such actions, by inference Article 12.2-3 refers to a fourth
item and Article 12.6 to afifth item.

7.118 Article 12.1 requires notification to the Committee on Safeguards of (@) the initiation of an
"Iinvestigatory process relating to serious injury or threat thereof and the reasons for it"; (b) any
"findings of serious injury or threat thereof caused by increased imports'; and (c) any "decision to
apply or extend a safeguard measure”.

7.119 Articles 12.2 and 12.3 set forth the required content of such notifications, and provide as well
certain guidance as to the sequence of events to be followed in the notifications and related
consultations. These Articles read as follows:

"2. In making the notifications referred to in paragraphs 1(b) and 1(c), the Member
proposing to apply or extend a safeguard measure shall provide the Committee on
Safeguards with all pertinent information, which shall include evidence of serious injury
or threat thereof caused by increased imports, precise description of the product involved
and the proposed measure, proposed date of introduction, expected duration and
timetable for progressive liberalization...."

"3. A Member proposing to apply or extend a safeguard measure shal provide
adequate opportunity for prior consultations with those Members having a substantial
interest as exporters of the product concerned, with a view to, inter alia, reviewing the
information provided under paragraph 2, exchanging views on the measure and reaching
an understanding on ways to achieve the objective set out in paragraph 1 of Article 8."

7.120 Although not explicitly listed in Article 12.1, the wording of Article 12.2 and 12.3 make it
clear that any proposed measure must also be notified to the Committee on Safeguards. Article 12.2
provides that the notifications under Article 12.1(b) and 12.1(c) must contain information as to the
basis for the serious injury finding, as well as information as to the “ proposed” measure to be applied.
Article 12.3 requires that the notifying Member provide an adequate opportunity for “prior
consultations” with interested Members, that is, consultations prior to the actual application of the
measure. Article 12.3 further requires that among the information to be discussed in the consultations
is the information aready notified under Article 12.1(b) and 12.1(c), i.e., the basis for the serious
injury finding, and the details of the measure that the notifying Member proposes to apply. Thus,
Article 12.1, 12.2 and 12.3 taken together makes it clear that before a definitive safeguard measure
may be applied, the Member proposing to apply it must notify all the pertinent information regarding
the proposed measure and the factua basis (the injury finding) for applying it, and must provide an
opportunity for consultations with Members whose trade will be affected by the proposed measure. In

474 See document G/SG/1.
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other words, details of the measure proposed must be notified before it is applied, so that affected
Members may consult about it before it takes effect. Therefore, we reject Korea's argument that it
was not obliged to notify its proposed measure, but we note that Korea did do so.

7121 Findly, pursuant to Article 12.6, a provisona measure shal aso be notified to the
Committee on Safeguards.

(i) The content of such natifications

Q) 1210

7.122 Regarding the "content" of notifications under Article 12.1, we note that with regard to the
notification of the initiation of an investigation, the terms of Article 12.1(a) only refer to the
obligation to notify "initiating an investigatory process relating to serious injury or threat thereof and the
reasonsfor it".

7.123 We aso note that the notification under Article 12.1(a) does not have to take place before the
investigation is initiated, but rather immediately upon its initiation. In this context, we recall that
there is no individual country notification (as there exists for instance for antidumping actions) under
the Agreement on Safeguards, presumably because in principle the safeguard measure is to be applied
on an MFN basis. The purpose of the notification under paragraph 1(a) of Article 12 is to inform all
WTO Members of the initiation of an investigation so that Members having a substantial interest may
exercise their rights to participate in the investigation (provided for under Article 3.1) in the first
instance and possibly to request consultations under Article 12.3.

(2 12.1(b) and (c)

7.124  For the notifications envisaged under paragraphs 1(b) and (c) of Article 12, i.e. the finding of
serious injury caused by imports, the proposed measure and the decision to apply a measure, we note
that the terms of Article 12.2 provide for a standard expressed in terms of an overal and a specific
requirement as to the content of these notifications. First, there is a reference to "al pertinent
information” (the overal criterion) and then there is alist of factors (the specific criteria) presumed to
be pertinent information for which information must be provided.

"12.2  In making the notifications referred to in paragraphs 1(b) and 1(c), the Member
proposing to apply or extend a safeguard measure shal provide the Committee on
Safeguards with al_pertinent information, which shdl include evidence of serious
injury or threat thereof caused by increased imports, precise description of the product
involved and the proposed measure, proposed date of introduction, expected duration
and timetable for progressive liberaization." (emphasis added)

Article 12.2 refers thereby to six more specific items which must be covered by such notifications.
Thus it is necessary to notify: (1) evidence of serious injury or threat thereof that was caused by
increased imports, (2) the precise description of the product involved, (3) the proposed measure, (4)
the proposed date of introduction, (5) the expected duration and (6) the timetable for progressive
liberalization.

7.125 In our examination of the context of the expression "all pertinent information” in Article 12.2,
we note that the same word "pertinent” is aso used in Article 3, with reference to the domestic
publication of the overall report. But Article 12 refers to "al pertinent information”, while Article 3
refersto "all pertinent issues of fact and law". The term "information” differs from "issues of fact and
law", the former being more general. Based on the ordinary meaning of the terms and their context, a
digtinction may be made between the less stringent requirement of "all pertinent information” for the
purpose of the WTO noatification (Article 12), and "dl pertinent issues of fact and law" for the purpose
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of the final report (Article 3) which must be published domestically. "Information™ (Article 12) on a
matter is certainly less comprehensive than a "report setting forth ... reasoned conclusions'
(Article 3) on the same matter.

7.126 The term "pertinent information™ ought to be interpreted taking into account the context of
Article 12 and the object and purpose of the Agreement on Safeguards and its notification
requirements.  We think that the notification serves essentidly a transparency and information
purpose. In ensuring transparency’’®, Article 12 alows Members through the Committee on
Safeguards to review the measures. Another purpose of the notification of the finding of serious
injury and of the proposed measure is to inform Members of the circumstances of the case and the
conclusions of the investigation together with the importing country's particular intentions. This
allows any interested Member to decide whether to request consultations with the importing country
which may lead to modification of the proposed measure(s) and/or compensation. *"®

7.127 We understand the European Communities to argue that, although in a summary form,
Members should notify to the WTO (pursuant to Article 12 of the Agreement on Safeguards)
everything they are required to publish domestically pursuant to Articles 3 and 4 of the Agreement on
Safeguards. We consider that the standards of what must be published domestically and what ought
to be notified to the WTO are different. If Members, when they negotiated the Agreement on
Safeguards, intended that what was to be published domestically also had to be notified to the WTO,
they could have made such a requirement clear by ssmply referring in Article 12 to the publication
requirements mentioned in Articles 3 and 4. However, the ordinary meaning of the word
"information™ implies that the other Members must gain knowledge of the actions undertaken by the
notifying Member. In this sense, the amount of information notified must be sufficient to be useful to
Members with a substantial interest in the proposed safeguard measure. We note that while not
required by the Agreement on Safeguards, and not included as an element of information in the agreed
notification formats adopted by the Committee, it may be desirable for the notification to include a
reference to the published report on the case referred to in Articles 3.1 and 4.2. Such reference would,
however, not replace the requirements of Article 12. We note finally that the Committee has the
power to

“request such additiona information as they may consider necessary from the
Member proposing to apply or extend the measure”.*"’

(iii)  Thetiming of such notifications

7.128 Article 12.1 provides that "A Member shal immediately notify the Committee on Safeguard
upon ..." (emphasis added). The ordinary meaning of the term "immediately™*’® introduces a certain
notion of urgency. As discussed above, we believe that the text of Article 12.1, 12.2 and 12.3 makes
clear that the notifications on the finding of serious injury and on the proposed measure shal in al
cases precede the consultations referred to in Article 12.3.  We note finally that no specific number of
days is mentioned in Article 12. For us this implies that there is a need under the agreement to
balance the requirement for some minimum level of information in a notification againgt the
requirement for “immediate’ notification. The more detail that is required, the less “instantly”

Members will be able to notify. In this context we are also aware that Members whose officid

475 \We recall the need for transparency of Members' actions as emphasized in the Marrakesh Decision
on Notification Procedures.

476 Article 12.3 explicitly provides that among the topics to be discussed are the objective of Article
8.1, i.e. endeavouring to maintain a substantially equivalent level of concession and other obligations to that
existing under GATT.

"7 Article 12.2 of the Agreement on Safeguards.

78 The New Webster Encyclopedic Dictionary defines immediately as "without delay, straightaway";
the New Shorter Oxford Dictionary definesit as "without delay, at once, instantly".
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language is not a WTO working language, may encounter further delay in preparing their
notifications.

7.129 We shdl now proceed to examine the European Communities claims with regard to the
notifications made by Korea, and determine whether such notifications respect the requirements of
Article 12 asto their content and timing.

(d) Examination of the specific notifications by Korea

() Notification pursuant to Article 12.1(a): The initiation of the investigation - 1 July 1996,
G/SG/N/6/KOR/2

7.130 Koreds notification states the date of the initiation of the investigation, the products covered and
then refers to two reasons for the initiation of the investigation: a petition was filed and the level of
imports had increased. There is no explicit reference to any serious injury to the domestic industry, but
Korea does refer to an initiation pursuant to Article 12.1(a) of the Agreement on Safeguards.

7.131 We disagree with the European Communities that such notification should necessarily include
adiscussion of al of the lega requirements for a safeguard action to be taken such as a discussion of
the conditions of the markets, etc. We note that initiation is the beginning of the process, and the
Agreement on Safeguards does not establish specific standards for the decision to initiate, as do
Article 5 of the Agreement on the Implementation of Article VI of GATT 1994 and Article 11 of the
Agreement on Subsidies and Countervailing Measures. Thus, to require a discussion in the
notification of initiation of evidence regarding the elements that must be found to exist to impose a
measure at the end of the investigation would impose a requirement at the initiation stage that is not
required by the Agreement on Safeguards itself. We note in the first instance that whatever the
relationship between the requirements of Article 12.2 regarding the contents of notifications and the
contents of the investigation reports published pursuant to Articles 3.1 and 4.2, this question is not
relevant to Article 12.1(a) notifications, as Article 12.2 specificaly and exclusively addresses
“notifications referred to in paragraphs [12.]1(b) and [12.]1(c)".

7.132 The format agreed by the Committee for notifications under Article 12.1(a) is not legally
binding, athough helpful. The guidance in the format is genera as to the kind of information to be
provided, referring simply to examples of information on the reasons for initiation, and saying nothing
about the level of detail of that information.

7.133 Although Koreds notification could usefully have included a reference to allegations of
serious injury and a cross-reference to any domestic publication(s) in Korea, we think that this
notification was sufficient to inform WTO Members adequately of Kored's initiation of an
invegtigation concerning a particular product, so that Members having an interest in the product could
avail themselves of their right to participate in the domestic investigation process.

7.134 As to the timing of this notification, we note a delay of 14 days (28 May 1996 to
11 June 1996) between the publication of the initiation decision and its notification to the WTO.*"
We recdll that Members are required to notify the initiation of any investigation “immediately”,
athough no specific time-period is identified. We note, moreover, that the content of the
Artide 12.1(a) notification is minima. Recalling again the reasons for the requirement of a
notification without delay, we believe that any dedlay in Article 12.1(a) notifications can be
problematic. We therefore disagree with Korea that it satisfied the requirement for an immediate
notification because it did so "as soon as practicaly possible’. There is no basis in the wording of
Article 12.1 to interpret the term "immediately” to mean "as soon as practicaly possible'. In light of

479 We note, however, a period of 34 days between the domestic publication of the initiation decision,
28 May 1996, and the date of the circulation of the said notification to all WTO Members, i.e. 1 July 1996.



WT/DS98/R
Page 192

al of the foregoing considerations, we find that the 14-day period between Korea's initiation of the
investigation and its presentation of the notification related thereto, does not respect the requirements
for “immediate’ notification and isin violation of Article 12.1 of the Agreement on Safeguards.

(i) Notification Pursuant to Article 12.1(b) and 12.2 : Determination of serious injury caused by
increased imports - 2 December 1996, G/SG/N/8/KOR/1

7.135 Koreds notification of the finding of serious injury caused by increased imports stated that
imports had grown, that the domestic industry's share of domestic consumption had decreased and
domestic stocks had increased. There is no explicit reference to any analysis of the level of sales,
production, productivity, and employment as such, nor is there any reference to any causation
element. We note that there is no cross-reference to the domestic publication of this finding of serious
injury where the reader would find further information.

7.136 We consider, however, that this notification contains sufficient information on what Korea
considered to be evidence of injury caused by increased imports as well as on the other listed itemsin
Article 12.2. We note that there is no explicit requirement to explain how such injury has been caused
by increased imports. Rather the requirement is to notify "evidence of injury caused’. We note that
the last sentence of Article 12.2 alows for the possibility to request additional information. We find
that Koreas notification would permit the effective exercise of the right of other Members to request
consultations. Consequently, we consider that the content of that Korean notification made pursuant
to Article 12.1(b) meets the requirements of Article 12.2 of the Agreement on Safeguards.

7.137 Asto the timing of such notification, we note that, although it was made two months prior to
the consultations, a delay of 40 days (23 October 1996 to 2 December 1996) between the domestic
publication of the injury finding and the date of that notification to the Committee on Safeguards took
place. We find that this delay does not satisfy the requirements for an immediate notification and
thereforeisin violation of Article 12.1 of the Agreement on Safeguards.

(i)  Notification Pursuant to Article 12.1(c) and 12.2 : Proposed measure — 21 January 1977,
G/SG/N/10/KOR/1

7.138 As we mentioned before, we are of the view that Members are obliged under Article 12.1(c)
to notify any decision with regard to the proposed imposition of a safeguard measure. Korea did so
on 21 January 1997.

7.139 Considering that an important purpose of the notifications of the serious injury determination
and the proposed measure is to provide other Members with an effective possibility to request
consultations, we examine only the notifications of 2 December 1996 and 21 January 1997 which are
the only natifications which were circulated before the consultations of 6 February 1997. The
notification of 2 December 1996 is discussed above. We consider that this notification contains
sufficient information on what Korea considered to be evidence of injury caused by increased imports
as well as on the other listed items in Article 12.2. We note that there is no explicit requirement to
explain how such injury had been caused. Rather one of the listed factors is "evidence of injury
caused by increased imports’. We note again that the last sentence of Article 12.2 alows for the
possibility to request additional information. Consequently, we consider that the content of that
Korean natification of its proposed measure, made pursuant to Article 12.1(c), meets the requirements
of Article 12.2 of the Agreement on Safeguards as it contains sufficient information on the proposed
measure, e.g. its nature, scope and duration, to provide Members with a substantia interests with
adequate information to request consultations.

7.140 Astoitstiming, we note that this notification took place more than 6 weeks after the decision
on the proposed measure was taken (6 December 1996 to 21 January 1997). For us, thisis not an
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"immediate” notification. We consider that this delay does not meet the requirements for an
"immediate" notification and therefore isin violation of Article 12.1 of the Agreement on Safeguards.

(iv) Notification Pursuant to Article 12.1(c) : The taking of the safeguard measure —
24 March 1997, G/SG/N/10/KOR/1. Suppl.

7.141 Following the consultations with interested Members and the speciad meeting of the
Committee on Safeguards, Korea notified a revised description of its investigation process and the
measure it had by then imposed. This notification is, in the present case, the more complete one.

7.142 We consider that provision of additiona notifications following consultations may be helpful
in furthering multilateral transparency, that it may be evidence of adequate consultations and may aso
constitute a rectification of prior, incomplete notifications.*®® In this context, we recall that one of the
purposes of consultations is to review the Article 12.1(b) and (c) notifications, logically implying that
such consultations may lead to revison and rectification of those notifications. The wording of
Article 12.2 and 12.3 seems to confirm this possibility.

7.143 In our view notifications can always be revised. However, we cannot accept Koreds
argument that the fact that the European Communities and Korea amost "settled" this case is
evidence that the notification was sufficient. Parties may settle a case on the basis of additional
information provided during the consultation and not contained in the prior notification.

7.144 As far as it covers Koreds fina decision to take a safeguard measure™', we find that the
content of the Korean notification of 24 March 1997 meets the requirements of Article 12.1(c) and
12.2 of the Agreement on Safeguards.

7.145 As to the timing of this notification (as far as it covers Koreas final decision to take a
safeguard measure), we note that Korea notified on 24 March 1997 that on 1 March 1997 a find
decision had been taken to impose a quota as a safeguard measure. We fail to see how this can be
viewed as an immediate naotification. As far as it covers Koreds fina decision to take a safeguard
measure, we find that the timing of the Korean notification of 24 March 1997 does not meet the
requirements of Article 12.1 of the Agreement on Safeguards.

2. Claim of inadequate consultations

7.146 The European Communities first claim that since Koreda's notifications, which serve as the
basis for the consultations, were incomplete and untimely, the consultations were therefore
inadequate. For the European Communities, in order for the opportunity to consult to be adequate
pursuant to Article 12.3, consultations must take place on al the pertinent information to be provided
under Article 12.2 in advance of the consultations, including the evidence to be supplied in the
notifications of injury findings and of the results of the investigation.

7.147 The European Communities further argue that Article 12.3, when specifying that it is for the
Member “proposing to apply a safeguard measure ” to offer to consult, inter alia, on the “proposed
measure”, implies that consultations must take place before the measure is applied (i.e. when it is still

“80 |n our view, in the event that a Member considers that it has to revise or to correct its notification,
that Member may, but is not obligated to, offer further consultations on this revised notification before any
definitive measure is imposed, in an attempt to prevent any eventual dispute settlement proceedings based on an
aleged violation of Article 12.

“81 This notification can only be viewed as a notification of the final decision taken sinceit was notified
and circulated only after the final decision was put into force; this notification cannot be taken into account for
the purpose of assessing whether Korea complied with its obligation to notify its proposed measure since this
notification took place after the consultations, and therefore cannot remedy the flaws in the previous
notification.



WT/DS98/R
Page 194

a"proposal”). We agree with the European Communities on this issue. Noatification of the proposed
measure must take place before the consultations.

7.148 In the present case, a speciad meeting of the Committee on Safeguards took place on
21 February 1997 and Korea held bilateral consultations with the European Communities, Audraia
and New Zealand on 4 and 5 February 1997 in Geneva. By faling to provide all pertinent
information in its notifications in advance of consultations (and specifically those natifications made
pursuant to Article 12.1(b) and (c)), the European Communities argues that Korea prevented WTO
Members having a substantial interest as exporters from engaging in meaningful consultations, thus
failling to provide them with an adequate opportunity in this respect. As a conseguence, it aso
frustrated the further objective of those consultations, namely to reach an agreement or to ensure the
maintenance of the balance of concessions as foreseen in Article 8.1 of the Agreement on Safeguards.

7.149 Korea responds that after receiving two requests for consultations under Article 12.3 of the
Agreement on Safeguards, it provided (although, according to Korea, this was not required) a
preliminary notification of the proposed measure, under Article 12.1(c) on 21 January 1997. We
have aready mentioned that we consider that Members are under an obligation to notify any proposed
measures and must also invite any interested party to consult on this issue. Korea adds that
consultations were certainly fruitful as they amost resulted in a mutually agreed solution. The
European Communities responds that the case was never settled but that in any case the information
and responses submitted by Korea never provided it with all pertinent information.

7.150 We have found above that the content of Koreas notifications was in conformity with the
provisons of Article 12. Moreover, we consider that consultations may be adequate even in
circumstances where prior notifications of a finding of serious injury or of any proposed measure are
incomplete. In fact one of the purposes of the consultations is to review the content of such
notifications (and thereby augment it if necessary). During consultations parties usualy exchange
further information, exchange questions and answers and proceed to a thorough discussion of the
national authority's determinations.

7.151 The parties have explicitly requested us to assess the compatibility of their consultations with
the requirements of the Agreement on Safeguards, based on the chronology of events that they
submitted to us.*** We note that no formal mutually agreed solution was reached by the parties in this
dispute, but we do not consider that the only criterion for assessing the adequacy of consultations is
whether parties through such consultations settle their dispute. Many forma dispute settlement
proceeding take place following consultations which are WTO compatible and which do not lead to a
mutually agreed settlement of the dispute.

7.152 In the present case we note that parties exchanged questions and answers. The European
Communities claims that it has aways been unsatisfied with the Korean's answers and notifications
(together with Koreas determination). This may be the case and would explain why it decided to
pursue dispute settlement proceedings, but it does not prove that Korea did not consult in good faith
for the purpose of informing interested Members of its investigation, its conclusion and its proposed
actions. We note aso that Korea did impose a measure at alevel and for a duration different, and less
restrictive, than initially proposed. Consultations were certainly fruitful in this respect, albeit not
sufficient to satisfy the European Communities.

7.153 We rgect therefore the EC claim that Korea failed to provide adequate opportunity to consult.
Moreover, it seems to us that such consultations have led to an important revision of the initial
notification and that parties, at some point, entered into very serious negotiations and considered
serious elements of a mutually agreed solution. The fact that this proposed settlement was not
formalized through the acceptance by the relevant internal authorities of the European Communitiesis

82 See paras4.730 and 4.762 supra.
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immaterial. What is relevant for the purpose of this EC claim, is the fact that the parties to these
consultations were able to negotiate quite effectively, which, in our view, demonstrates that the
consultations were adequate. For us, this is the purpose of any consultation process and the scope of
the obligation contained in Article 12.3 of the Agreement on Safeguards, i.e. to favour efforts by the
parties to reach a mutually agreed solution of their disagreement. In our view Korea has very well
respected its obligation during the consultation process in this case. We therefore reject this EC claim
made pursuant to Article 12.3 of the Agreement on Safeguards.

VIIl. CONCLUSIONSAND RECOMMENDATIONS

8.1 In the light of the findings above, we conclude that the definitive safeguard measure was
imposed inconsistently with the provisions of the Agreement on Safeguards in that

@ Koreas serious injury determination is not consistent with the provisions of
Articles 4.2(a) of the Agreement on Safeguards;

(b) Koreds determination of the appropriate safeguard measure is not consistent with the
provisions of Article 5 of the Agreement on Safeguards;

(c) Koreas notifications to the Committee on Safeguards (G/SG/N/6/KOR/2,
G/SGIN/8/KOR/1, G/SG/N/10/KOR/1, G/SG/N/10/KOR/1. Suppl) were not timely
and therefore are not consistent with the provisions of Article 12.1 of the Agreement
on Safeguards.

8.2 In the light of the findings above, we reject

@ the European Communities claim that Korea violated the provisions of Article XIX:1
of GATT by failing to examine the "unforeseen developments”;

(b) the European Communities claim that Korea violated the provisions of Article 2.1 of
the Agreement on Safeguards by failing to examine, as a separate and additional
requirement, the "conditions' under which increased imports caused serious injury to
the relevant domestic industry.

(c) the European Communities claims that the content of Koreas notifications to the
Committee on Safeguards (G/SG/N/6/KOR/2, G/SG/IN/8/KOR/1, G/SG/N/10/KOR/1,
G/SGIN/10/KOR/1. Suppl) did not meet the requirements of Article 12.1, 12.2 and
12.3 of the Agreement on Safeguards.

(d) the European Communities claim that Korea violated the provisions of Article 12.3
of the Agreement on Safeguards in refusing to offer appropriate consultations to the
European Communities.

8.3 Under Article 3.8 of the DSU, in cases where there is infringement of the obligations assumed
under a covered agreement, the action is considered prima facie to constitute a case of nullification or
impairment of benefits under that agreement. Accordingly, we conclude that to the extent that Korea
has acted inconsistently with the provisions of the Agreement on Safeguards, as described in
paragraph 8.1 supra, it has nullified or impaired the benefits accruing to the European Communities
under that agreement.

84  ThePand recommends that the Dispute Settlement Body request Korea to bring its measures
into conformity with its obligations under the WTO Agreement.



