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1 ARTICLE 2 OF THE AGREEMENT ON IMPLEMENTATION OF ARTICLE VI OF THE GENERAL
AGREEMENT ON TARIFFS AND TRADE 1994

1.1 Text of Article 2
Article 2
Determination of Dumping

2.1 For the purpose of this Agreement, a product is to be considered as being dumped,
i.e. introduced into the commerce of another country at less than its normal value, if the export
price of the product exported from one country to another is less than the comparable price,
in the ordinary course of trade, for the like product when destined for consumption in the
exporting country.

2.2 When there are no sales of the like product in the ordinary course of trade in the domestic
market of the exporting country or when, because of the particular market situation or the low
volume of the sales in the domestic market of the exporting country?, such sales do not permit
a proper comparison, the margin of dumping shall be determined by comparison with a
comparable price of the like product when exported to an appropriate third country, provided
that this price is representative, or with the cost of production in the country of origin plus a
reasonable amount for administrative, selling and general costs and for profits.

(footnote original) 2 Sales of the like product destined for consumption in the domestic
market of the exporting country shall normally be considered a sufficient quantity for the
determination of the normal value if such sales constitute 5% or more of the sales of the
product under consideration to the importing Member, provided that a lower ratio should be
acceptable where the evidence demonstrates that domestic sales at such lower ratio are
nonetheless of sufficient magnitude to provide for a proper comparison.

2.2.1 Sales of the like product in the domestic market of the exporting country or
sales to a third country at prices below per unit (fixed and variable) costs of
production plus administrative, selling and general costs may be treated as
not being in the ordinary course of trade by reason of price and may be
disregarded in determining normal value only if the authorities® determine
that such sales are made within an extended period of time* in substantial
guantities® and are at prices which do not provide for the recovery of all costs
within a reasonable period of time. If prices which are below per unit costs at
the time of sale are above weighted average per unit costs for the period of
investigation, such prices shall be considered to provide for recovery of costs
within a reasonable period of time.

(footnote original) 3 When in this Agreement the term "authorities" is used, it shall be
interpreted as meaning authorities at an appropriate senior level.

(footnote original) * The extended period of time should normally be one year but shall in
no case be less than six months.

(footnote original) > Sales below per unit costs are made in substantial quantities when the
authorities establish that the weighted average selling price of the transactions under
consideration for the determination of the normal value is below the weighted average
per unit costs, or that the volume of sales below per unit costs represents not less than 20%
of the volume sold in transactions under consideration for the determination of the normal
value.
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2.2.1.1 For the purpose of paragraph 2, costs shall normally be calculated on
the basis of records kept by the exporter or producer under
investigation, provided that such records are in accordance with the
generally accepted accounting principles of the exporting country and
reasonably reflect the costs associated with the production and sale
of the product under consideration. Authorities shall consider all
available evidence on the proper allocation of costs, including that
which is made available by the exporter or producer in the course of
the investigation provided that such allocations have been historically
utilized by the exporter or producer, in particular in relation to
establishing appropriate amortization and depreciation periods and
allowances for capital expenditures and other development costs.
Unless already reflected in the cost allocations under this
sub-paragraph, costs shall be adjusted appropriately for those
non-recurring items of cost which benefit future and/or current
production, or for circumstances in which costs during the period of
investigation are affected by start-up operations.®

(footnote original) ® The adjustment made for start-up operations shall reflect the costs at
the end of the start-up period or, if that period extends beyond the period of investigation,
the most recent costs which can reasonably be taken into account by the authorities during
the investigation.

2.2.2  For the purpose of paragraph 2, the amounts for administrative, selling and
general costs and for profits shall be based on actual data pertaining to
production and sales in the ordinary course of trade of the like product by the
exporter or producer under investigation. When such amounts cannot be
determined on this basis, the amounts may be determined on the basis of:

(i) the actual amounts incurred and realized by the exporter or producer
in question in respect of production and sales in the domestic market
of the country of origin of the same general category of products;

(i) the weighted average of the actual amounts incurred and realized by
other exporters or producers subject to investigation in respect of
production and sales of the like product in the domestic market of the
country of origin;

(iii) any other reasonable method, provided that the amount for profit so
established shall not exceed the profit normally realized by other
exporters or producers on sales of products of the same general
category in the domestic market of the country of origin.

2.3 In cases where there is no export price or where it appears to the authorities concerned
that the export price is unreliable because of association or a compensatory arrangement
between the exporter and the importer or a third party, the export price may be constructed
on the basis of the price at which the imported products are first resold to an independent
buyer, or if the products are not resold to an independent buyer, or not resold in the condition
as imported, on such reasonable basis as the authorities may determine.

2.4 A fair comparison shall be made between the export price and the normal value. This
comparison shall be made at the same level of trade, normally at the ex-factory level, and in
respect of sales made at as nearly as possible the same time. Due allowance shall be made in
each case, on its merits, for differences which affect price comparability, including differences
in conditions and terms of sale, taxation, levels of trade, quantities, physical characteristics,
and any other differences which are also demonstrated to affect price comparability.” In the
cases referred to in paragraph 3, allowances for costs, including duties and taxes, incurred
between importation and resale, and for profits accruing, should also be made. If in these
cases price comparability has been affected, the authorities shall establish the normal value
at a level of trade equivalent to the level of trade of the constructed export price, or shall make
due allowance as warranted under this paragraph. The authorities shall indicate to the parties
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in question what information is necessary to ensure a fair comparison and shall not impose an
unreasonable burden of proof on those parties.

(footnote original) 7 It is understood that some of the above factors may overlap, and
authorities shall ensure that they do not duplicate adjustments that have been already made
under this provision.

2.4.1 When the comparison under paragraph 4 requires a conversion of currencies,
such conversion should be made using the rate of exchange on the date of
saled, provided that when a sale of foreign currency on forward markets is
directly linked to the export sale involved, the rate of exchange in the forward
sale shall be used. Fluctuations in exchange rates shall be ignored and in an
investigation the authorities shall allow exporters at least 60 days to have
adjusted their export prices to reflect sustained movements in exchange rates
during the period of investigation.

(footnote original) 8 Normally, the date of sale would be the date of contract, purchase order,
order confirmation, or invoice, whichever establishes the material terms of sale.

2.4.2 Subject to the provisions governing fair comparison in paragraph 4, the
existence of margins of dumping during the investigation phase shall normally
be established on the basis of a comparison of a weighted average normal
value with a weighted average of prices of all comparable export transactions
or by a comparison of normal value and export prices on a
transaction-to-transaction basis. A normal value established on a weighted
average basis may be compared to prices of individual export transactions if
the authorities find a pattern of export prices which differ significantly among
different purchasers, regions or time periods, and if an explanation is provided
as to why such differences cannot be taken into account appropriately by the
use of a weighted average-to-weighted average or transaction-to-transaction
comparison.

2.5 In the case where products are not imported directly from the country of origin but are
exported to the importing Member from an intermediate country, the price at which the
products are sold from the country of export to the importing Member shall normally be
compared with the comparable price in the country of export. However, comparison may be
made with the price in the country of origin, if, for example, the products are merely
transshipped through the country of export, or such products are not produced in the country
of export, or there is no comparable price for them in the country of export.

2.6 Throughout this Agreement the term "like product" ("produit similaire") shall be
interpreted to mean a product which is identical, i.e. alike in all respects to the product under
consideration, or in the absence of such a product, another product which, although not alike
in all respects, has characteristics closely resembling those of the product under consideration.

2.7 This Article is without prejudice to the second Supplementary Provision to paragraph 1 of
Article VI in Annex I to GATT 1994.

1.2 Period of data collection

1.

At its meeting of 4-5 May 2000, the Committee on Anti-Dumping Practices adopted the

following recommendation concerning the periods of data collection for anti-dumping investigations
to determine the existence of dumping and consequent injury:

"The Committee notes that although the Agreement on Implementation of Article VI of
GATT 1994 refers to the period of data collection for dumping investigations when it
refers to the 'period of investigation', it does not establish any specific period of
investigation, nor does it establish guidelines for determining an appropriate period of
investigation, for the examination of either dumping or injury.

The Committee considers that guidelines for determining what period or periods of data
collection may be appropriate for the examination of dumping and of injury would be
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useful. The Committee also recognizes, however, that such guidelines do not preclude
investigating authorities from taking account of the particular circumstances of a given
investigation in setting the periods of data collection for both dumping and injury, to
ensure that they are appropriate in each case.

1.

As a general rule:

(a) the period of data collection for dumping investigations normally should be
twelve months, and in any case no less than six months, ending as close to the date
of initiation as is practicable;

(b) the period of data collection for investigating sales below cost, and the
period of data collection for dumping investigations, normally should coincide in a
particular investigation;

(c)the period of data collection for injury investigations normally should be at least
three years, unless a party from whom data is being gathered has existed for a
lesser period, and should include the entirety of the period of data collection for the
dumping investigation;

(d) In all cases the investigating authorities should set and make known in
advance to interested parties the periods of time covered by the data collection, and
may also set dates certain for completing collection and/or submission of data. If
such dates are set, they should be made known to interested parties.

In establishing the specific periods of data collection in a particular investigation,
investigating authorities may, if possible, consider practices of firms from which data will be
sought concerning financial reporting and the effect this may have on the availability of
accounting data. Other factors that may be considered include the characteristics of the
product in question, including seasonality and cyclicality, and the existence of special order

or customized sales.

3. In order to increase transparency of proceedings, investigating authorities should
include in public notices or in the separate reports provided pursuant to Article 12.2
of the Agreement, an explanation of the reason for the selection of a particular period
for data collection if it differs from that provided for in: paragraph 1 of this
recommendation, national legislation, regulation, or established national guidelines."!

Current as of: June 2024

! G/ADP/M/16, para. 84. The text of the recommendation can be found in G/ADP/6.
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