WTO ANALYTICAL INDEX
GATT 1994 - Article XII (DS reports)
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1 ARTICLE XII
1.1 Text of Article XII

Article XII*
Restrictions to Safeguard the Balance of Payments

1. Notwithstanding the provisions of paragraph 1 of Article XI, any contracting party, in
order to safeguard its external financial position and its balance of payments, may restrict
the quantity or value of merchandise permitted to be imported, subject to the provisions of
the following paragraphs of this Article.

2. (a) Import restrictions instituted, maintained or intensified by a contracting party
under this Article shall not exceed those necessary:

(i) to forestall the imminent threat of, or to stop, a serious decline in
its monetary reserves, or

(i) in the case of a contracting party with very low monetary reserves,
to achieve a reasonable rate of increase in its reserves.

Due regard shall be paid in either case to any special factors which may be affecting the
reserves of such contracting party or its need for reserves, including, where special
external credits or other resources are available to it, the need to provide for the
appropriate use of such credits or resources.

(b) Contracting parties applying restrictions under sub-paragraph (a) of this
paragraph shall progressively relax them as such conditions improve, maintaining them
only to the extent that the conditions specified in that sub-paragraph still justify their
application. They shall eliminate the restrictions when conditions would no longer justify
their institution or maintenance under that sub-paragraph.

3. (a) Contracting parties undertake, in carrying out their domestic policies, to pay
due regard to the need for maintaining or restoring equilibrium in their balance of
payments on a sound and lasting basis and to the desirability of avoiding an uneconomic
employment of productive resources. They recognize that, in order to achieve these ends,
it is desirable so far as possible to adopt measures which expand rather than contract
international trade.

(b) Contracting parties applying restrictions under this Article may determine the
incidence of the restrictions on imports of different products or classes of products in such
a way as to give priority to the importation of those products which are more essential.

(c) Contracting parties applying restrictions under this Article undertake:
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(i) to avoid unnecessary damage to the commercial or economic
interests of any other contracting party;*

(i) not to apply restrictions so as to prevent unreasonably the
importation of any description of goods in minimum commercial
quantities the exclusion of which would impair regular channels of
trade; and

(iii) not to apply restrictions which would prevent the importations of
commercial samples or prevent compliance with patent, trade
mark, copyright, or similar procedures.

(d) The contracting parties recognize that, as a result of domestic policies directed
towards the achievement and maintenance of full and productive employment or towards
the development of economic resources, a contracting party may experience a high level of
demand for imports involving a threat to its monetary reserves of the sort referred to in
paragraph 2 (a) of this Article. Accordingly, a contracting party otherwise complying with
the provisions of this Article shall not be required to withdraw or modify restrictions on the
ground that a change in those policies would render unnecessary restrictions which it is
applying under this Article.

4. (a) Any contracting party applying new restrictions or raising the general level of its
existing restrictions by a substantial intensification of the measures applied under this
Article shall immediately after instituting or intensifying such restrictions (or, in
circumstances in which prior consultation is practicable, before doing so) consult with the
CONTRACTING PARTIES as to the nature of its balance of payments difficulties, alternative
corrective measures which may be available, and the possible effect of the restrictions on
the economies of other contracting parties.

(b) On a date to be determined by them,* the CONTRACTING PARTIES shall review all
restrictions still applied under this Article on that date. Beginning one year after that date,
contracting parties applying import restrictions under this Article shall enter into
consultations of the type provided for in sub-paragraph (a) of this paragraph with the
CONTRACTING PARTIES annually.

() () If, in the course of consultations with a contracting party under sub-
paragraph (a) or (b) above, the CONTRACTING PARTIES find that the restrictions are not
consistent with provisions of this Article or with those of Article XIII (subject to the
provisions of Article XIV), they shall indicate the nature of the inconsistency and may
advise that the restrictions be suitably modified.

(ii) If, however, as a result of the consultations, the CONTRACTING PARTIES
determine that the restrictions are being applied in a manner involving an inconsistency of
a serious nature with the provisions of this Article or with those of Article XIII (subject to
the provisions of Article XIV) and that damage to the trade of any contracting party is
caused or threatened thereby, they shall so inform the contracting party applying the
restrictions and shall make appropriate recommendations for securing conformity with
such provisions within the specified period of time. If such contracting party does not
comply with these recommendations within the specified period, the CONTRACTING PARTIES
may release any contracting party the trade of which is adversely affected by the
restrictions from such obligations under this Agreement towards the contracting party
applying the restrictions as they determine to be appropriate in the circumstances.

(d) The CONTRACTING PARTIES shall invite any contracting party which is applying
restrictions under this Article to enter into consultations with them at the request of any
contracting party which can establish a prima facie case that the restrictions are
inconsistent with the provisions of this Article or with those of Article XIII (subject to the
provisions of Article XIV) and that its trade is adversely affected thereby. However, no
such invitation shall be issued unless the CONTRACTING PARTIES have ascertained that direct
discussions between the contracting parties concerned have not been successful. If, as a
result of the consultations with the CONTRACTING PARTIES, no agreement is reached and they
determine that the restrictions are being applied inconsistently with such provisions, and
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that damage to the trade of the contracting party initiating the procedure is caused or
threatened thereby, they shall recommend the withdrawal or modification of the
restrictions. If the restrictions are not withdrawn or modified within such time as the
CONTRACTING PARTIES may prescribe, they may release the contracting party initiating the
procedure from such obligations under this Agreement towards the contracting party
applying the restrictions as they determine to be appropriate in the circumstances.

(e) In proceeding under this paragraph, the CONTRACTING PARTIES shall have due
regard to any special external factors adversely affecting the export trade of the
contracting party applying the restrictions.*

(f) Determinations under this paragraph shall be rendered expeditiously and, if
possible, within sixty days of the initiation of the consultations.

5. If there is a persistent and widespread application of import restrictions under this
Article, indicating the existence of a general disequilibrium which is restricting international
trade, the CONTRACTING PARTIES shall initiate discussions to consider whether other measures
might be taken, either by those contracting parties the balance of payments of which are
under pressure or by those the balance of payments of which are tending to be
exceptionally favourable, or by any appropriate intergovernmental organization, to remove
the underlying causes of the disequilibrium. On the invitation of the CONTRACTING PARTIES,
contracting parties shall participate in such discussions.

1.2 Text of note Ad Article XII

Ad Article XII

The CONTRACTING PARTIES shall make provision for the utmost secrecy in the conduct of
any consultation under the provisions of this Article.

Paragraph 3 (c)(i)

Contracting parties applying restrictions shall endeavour to avoid causing serious
prejudice to exports of a commodity on which the economy of a contracting party is largely
dependent.

Paragraph 4 (b)

It is agreed that the date shall be within ninety days after the entry into force of the
amendments of this Article effected by the Protocol Amending the Preamble and Parts II
and III of this Agreement. However, should the CoNTRACTING PARTIES find that conditions
were not suitable for the application of the provisions of this sub-paragraph at the time
envisaged, they may determine a later date; Provided that such date is not more than
thirty days after such time as the obligations of Article VIII, Sections 2, 3 and 4, of the
Articles of Agreement of the International Monetary Fund become applicable to contracting
parties, members of the Fund, the combined foreign trade of which constitutes at least fifty
per centum of the aggregate foreign trade of all contracting parties.

Paragraph 4 (e)

It is agreed that paragraph 4 (e) does not add any new criteria for the imposition or
maintenance of quantitative restrictions for balance of payments reasons. It is solely
intended to ensure that all external factors such as changes in the terms of trade,
quantitative restrictions, excessive tariffs and subsidies, which may be contributing to the
balance of payments difficulties of the contracting party applying restrictions, will be fully
taken into account.

1.3 Understanding on the balance-of-payments provisions of the General Agreement on
Tariffs and Trade 1994

[The text of the Understanding on the Balance-of-Payments Provisions of the General
Agreement on Tariffs and Trade 1994 can be found following the text of Article XVIII.]
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1.4 General

1. The Panel in Chile - Price Band System, interpreting footnote 1 to Article 4.2 of the
Agreement on Agriculture, found that "Article XII is clearly in the nature of an exception to the
general obligations of GATT 1994. In our view, therefore, footnote 1 was meant to exclude from
the scope of Article 4.2 only those measures which are maintained on the basis of GATT 1994
provisions which allow Members, subject to certain conditions, to act inconsistently with their
general obligations under GATT 1994."!

2. The interpretation and application of the note Ad Article XI, XII, XIII, XIV and XVIII, which
clarifies that the terms "import restrictions" or "export restrictions" used in these Articles include
"restrictions made effective through state-trading operations", was discussed by the Panels on
India - Quantitative Restrictions and on Korea - Various Measures on Beef.>2

1.5 Relationship with other GATT provisions
1.5.1 Article II

3. The Understanding on the Balance-of-Payments Provisions of the GATT 1994 provides in
paragraph 2 an exception from Article II:1(b) for "price-based measures taken for balance-of-
payments purposes":

"Members confirm their commitment to give preference to those measures which have
the least disruptive effect on trade. Such measures (referred to in this Understanding
as 'price-based measures') shall be understood to include import surcharges, import
deposit measures or other equivalent trade measures with an impact on the price of
imported goods. It is understood that, notwithstanding the provisions of Article II,
price-based measures taken for balance-of-payments purposes may be applied by a
Member in excess of the duties inscribed in the Schedule of that Member."

1.5.2 Article XVIII

4. In India - Quantitative Restrictions, the Panel explained the relationship between
Articles XII and XVIII:B in clarifying the function of Article XVIII:B.3

Current as of: December 2024

! Panel Report, Chile - Price Band System, para. 7.68.

2 Panel Report, India — Quantitative Restrictions, paras. 5.134-5.135; Panel Report, Korea — Various
Measures on Beef, paras. 728-731, and 732-745.

3 Panel Report, India — Quantitative Restrictions, paras. 5.155-5.156.
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