ARTICLE XXII

CONSULTATION
I TEXT OF ARTICLE XXIT.......coiititiiiittttiiiiiii e e ettt e e ettt e e e et e ettt e e e e et tatba e e e e et eataaea s eeeteeantie e eeetenataanaeeeee 611
II. INTERPRETATION AND APPLICATION OF ARTICLE XXII.......cooutuuiitttttiitiiieeeettiiiiia e e e e ettt eeeeeeeniiaeeeeeeenenanns 612
A. SCOPE AND APPLICATION OF ARTICLE XXTT .....coouuuiiiiiiiiiiiiiiiii ettt ettt et e e e e eaa e 612
1. GENETAL Lo et e et ettt ettt et e eaaan 612
(1)  Procedural provisions regarding consultations under Article XXII.....................c...cc..ccccoeiiiiinieniennn.. 612
(a) 1958 “Procedures under Article XXII on Questions Affecting the Interests of a Number of
CONITACHNG PAFTIES” ... .ottt ettt et ettt eas 612
b) 1979 “Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance” ........ 614
(c) 1989 Decision on “Improvements to the GATT Dispute Settlement Rules and Procedures” ................... 614
(d)  Consultations on residual IMPOTT FESITICHONS ............ecuviuisiiiieiie et et ...614
2)  Scope of consultations under Article XXII .... ...615
2. Paragraph 1 . ... ...616
(1)  Notifications regarding consultations under Article XXII:1 ......................c..cccoeeuiiiiiiiiiiiiiiiiiniinainne. 616
(2)  Relationship between consultations under Article XXII:1 and consultations under Article XXII:2 or
dispute settlement proceedings under Article XXIII:2 ......................cccccooiiiiiiiiiiiiiiiiiiieiieiineneieenen 617
3. Paragraph 2 ...
(1)  Consultations concerning commodity problems ...
Q) Other consultations held under Article XXII:2.........................c..ccuouiuieiiiiiiieeii e
B. CONSULTATIONS UNDER OTHER PROVISIONS . ......c.uuuttittnttttieettii e ettt e ettt e e et e e et e et et e e e eet e e e et e et eai e eeaaa e eeaanees
1. Consultations under other Articles of the General Agreement.... .
2. Consultations under Decisions of the CONTRACTING PARTIES .............c..cooiiiiiiiiiiiiiiiiiiin e
a Consultations on border (ax adJUSHNENLS ..........................c..c.oieiuiiiiiiiiiiiiii i
2)  Liquidation of strategic stocks..................
@3)  Restrictive business practices......................... .
3. Consultations provided for in Protocols of ACCESSION ...............coviuiiiiiiiiiiiiii e
III. PREPARATORY WORK AND SUBSEQUENT MODIFICATIONS. ..........ccciiiiiiiiiiiieetiiiiiiiie ettt e e eeeaiieen 621
IV.  RELEVANT DOCUMENTS ...ttt ettt ettt et e et e et e e et e et et e eeaa e 622
V. CONSULTATIONS UNDER ARTICLE XXII ......uuutiittitiiiiieetetiiiii e ettt e e et ettt e e e et e et e e e e e eeaatii e e e eeeenaaaiees 623
I. TEXT OF ARTICLE XXII
Article XXII
Consultation
1. Each contracting party shall accord sympathetic consideration to, and shall afford adequate opportunity for

consultation regarding, such representations as may be made by another contracting party with respect to any
matter affecting the operation of this Agreement.

2.

The CONTRACTING PARTIES may, at the request of a contracting party, consult with any contracting party or
parties in respect of any matter for which it has not been possible to find a satisfactory solution through
consultation under paragraph 1.
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II. INTERPRETATION AND APPLICATION OF ARTICLE XXII
A. SCOPE AND APPLICATION OF ARTICLE XXII

1. General

(1) Procedural provisions regarding consultations under Article XXIT

(@) 1958 “Procedures under Article XXII on Questions Affecting the Interests of a Number of
Contracting Parties”

At the Thirteenth Session, by a Decision of 10 November 1958, the CONTRACTING PARTIES adopted the
following “Procedures under Article XXII on Questions Affecting the Interests of a Number of Contracting
Parties”:"

“1. Any contracting party seeking a consultation under Article XXII shall, at the same time, so inform the
Executive Secretary for the information of all contracting parties.

“2. Any other contracting party asserting a substantial trade interest in the matter shall, within forty-five
days of the notification by the Executive Secretary of the request for consultation, advise the consulting
countries and the Executive Secretary of its desire to be joined in the consultation.

“3.  Such contracting party shall be joined in the consultation provided that the contracting party or parties
to which the request for consultation is addressed agree that the claim of substantial interest is well founded;
in that event they shall so inform the contracting parties concerned and the Executive Secretary.

“4. If the claim to be joined in the consultation is not accepted, the applicant contracting party shall be
free to refer its claim to the CONTRACTING PARTIES.

“S. At the close of the consultation, the consulting countries shall advise the Executive Secretary for the
information of all contracting parties of the outcome.

“6. The Executive Secretary shall provide such assistance in these consultations as the parties may request”.

These procedures originated in discussions in the Intersessional Committee in April and May 1958
concerning the provisions of the Treaty of Rome on the Association of the Overseas Territories to the European
Common Market. In these discussions, “Some members ... proposed ... that some procedures be set up which
provided for multilateral consultations between the Six and producing countries which considered that their trade
would be affected with a view to discussing the value and extent of any measures that could be taken to alleviate
any resulting damage to their trade; each commodity could be dealt with separately and some co-ordinating
machinery should be established to supervise the discussions. Most members ... considered that traditional GATT
principles and methods of procedure, in particular the provisions for consultations under Article XXII, were
flexible enough to deal effectively with the problem”.” In response, the representative of the Community stated,
inter alia:

“... Article XXII of the General Agreement provides a bilateral procedure as a first stage and a multilateral
procedure as a second stage. Full use has not yet been made of these procedures. In certain cases where
injury had been caused, Article XXII has been resorted to in order to remedy such injury, but there is
nothing in the wording of this Article which prevents us from invoking and applying it where serious injury
is threatened. Why not then turn to Article XXII in order to find a solution to these consultation problems
which are before us?”’

178/24.
’IC/SR.38, p. 19.
*Ibid., p. 29.
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The Report of the Intersessional Committee in 1958 on “The Treaty Establishing the European Economic
Community” records the following:

“At the Twelfth Session the CONTRACTING PARTIES instructed the Intersessional Committee to continue
the examination, in the light of the provisions of the General Agreement, of the relevant provisions of the
Treaty of Rome, the problems likely to arise in its practical application, and the means that might be
developed to establish effective and continuing co-operation between the CONTRACTING PARTIES and the
European Economic Community (EEC).

“In the light of ... statements and reports [on the Treaty] the Committee felt that it would be more
fruitful if attention could be directed to specific and practical problems, leaving aside for the time being
questions of law ... The Committee noted that the normal procedure of the General Agreement and the
techniques and traditions of the CONTRACTING PARTIES in applying them, were well adapted to the handling
of such problems and suggested that in the first instance the procedures of Article XXII would be the most
appropriate for this purpose.

“Accordingly, the Committee agreed upon procedures for dealing with specific and practical problems
by means of consultations between members of the Community and other contracting parties. These
procedures were later approved by the Council and the Commission of the EEC”.*

These procedures for consultations under Article XXII were thus initially agreed in April and May 1958.° After
the first requests for consultations under these procedures had been received, further discussions took place in the
Intersessional Committee. “It was suggested that the procedures could be improved if a time-limit were fixed for
requests to be joined in a consultation, and it was understood that approval for a request to be joined in a
consultation was required only from the contracting party to whom the request was addressed. ... The question
was raised in the Committee as to whether the procedures were intended to permit only contracting parties with
an exporting or a producing interest to participate in the consultations, or whether contracting parties with an
importing interest might also be joined. The Committee did not enter into a discussion of principle on this point,
it being understood that ... if a case arose in any particular consultation where a claim of substantial interest was
disputed the matter could be referred to the CONTRACTING PARTIES. "¢

A revised text of the Procedures was then adopted at the Thirteenth Session, as indicated above. In his
summing-up of the discussion on this item at the Session, the Chairman indicated that “The principal purpose of
these procedures was to provide the framework within which a consultation initiated by a contracting party could
be broadened, so as to include other contracting parties having a ‘substantial trade interest’ in the matter under
discussion and which wished to be joined in the consultation. ... It was intended that such multilateral
consultations on questions affecting the interests of a number of contracting parties would facilitate the observance
of the basic principles and objectives of the General Agreement. Thus, the procedures proposed by the
Committee were not intended to relate only to consultations between contracting parties and Members of the
European Economic Community, but for any consultations under Article XXII on matters affecting the interests

of more than one contracting party”.”

In a few instances Article XXII consultations have been held at the suggestion of the Chairman of the
CONTRACTING PARTIES; see the table at the end of this chapter.8

478/69-70, paras. 1, 3-4; see also L/822 and Add.1 (EEC approval of the Article XXII procedures), and L/886 (original of document
reproduced in part at 7S/69-70).

3See procedures as initially agreed, IC.SR/38 p. 21-22, L/886.

°L/886, p. 2-3, 4, referring to discussion recorded in IC/SR.41 p. 7-10 and IC/SR.42 p. 4.

'SR.13/15, p. 128.

8See, e.g. consultations listed on German import restrictions (1958), Turkish request for renegotiations under Article XXVIII (1965).
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(b) 1979 “Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance”

The “Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance”, adopted
28 November 1979, provides with regard to consultations:

“Contracting parties reaffirm their resolve to strengthen and improve the effectiveness of consultative
procedures employed by contracting parties. In that connexion, they undertake to respond to requests for
consultations promptly and to attempt to conclude consultations expeditiously, with a view to reaching
mutually satisfactory conclusions. Any requests for consultations should include the reasons therefor.

“During consultations, contracting parties should give special attention to the particular problems and

interests of less-developed contracting parties”.’

(c) 1989 Decision on “Improvements to the GATT Dispute Settlement Rules and Procedures”

The Decision on “Improvements to the GATT Dispute Settlement Rules and Procedures”, adopted in April
1989, provides with regard to Article XXII consultations:

“If a request is made under Article XXII:1 or XXIII:1, the contracting party to which the request is
made shall, unless otherwise mutually agreed, reply to the request within ten days after its receipt and shall
enter into consultations in good faith within a period of no more than thirty days from the date of the
request, with a view to reaching a mutually satisfactory solution. If the contracting party does not respond
within ten days, or does not enter into consultations within a period of no more than thirty days, or a period
otherwise mutually agreed, from the date of the request, then the contracting party that requested the
holding of consultations may proceed directly to request the establishment of a panel or a working party.”

“In cases of urgency, including those which concern perishable goods en route, parties shall enter into
consultations within a period of no more than ten days from the date of the request. If the consultations
have failed to settle the dispute within a period of thirty days after the request, the complaining party may

request the establishment of a panel or a working party”.'

This Decision provides generally that “Contracting parties agree that the existing rules and procedures of the
GATT in the field of dispute settlement shall continue. It is further agreed that the improvements set out below,
which aim to ensure prompt and effective resolution of disputes to the benefit of all contracting parties, shall be
applied on a trial basis from 1 May 1989 to the end of the Uruguay Round in respect of complaints brought
during that period under Article XXII and XXIII ...”."" On 22 February 1994 the CONTRACTING PARTIES decided
to keep the 1989 Decision in effect until the entry into force of the Understanding on Rules and Procedures
Governing the Settlement of Disputes (“DSU”), contained in Annex 2 of the WTO Agreement.'> On 1 January
1995 the WTO Agreement entered into force and with it the DSU. The 1989 Decision accordingly lapsed. See
the provisions in the DSU on consultations.

(d) Consultations on residual import restrictions

In 1960 the CONTRACTING PARTIES approved “Procedures for dealing with new import restrictions applied
for balance-of-payments reasons and residual import restrictions”. The procedures for residual import restrictions
provide for notification of such import restrictions. Paragraph 8 of the Decision provides that bilateral
consultations under Article XXII:1 may be sought by the contracting party applying the restrictions or by
contracting parties affected by them, and that the Secretariat should be informed of requests “so that in cases
where the restrictions in question affect the interests of a number of contracting parties, the procedures adopted

°L/4907, 26S/210, 211, paras. 4-5.

197 /6489, Decision of 12 April 1989, 36S/61, 62, paras. C.1, C.4.
"Ibid., 36S/61-62, para. A.3.

12L/7416, Decision adopted on 22 February 1994.
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by the CONTRACTING PARTIES on 10 November 1958 should apply”."> A number of instances of such consultations
appear in the table at the end of this chapter.

(2) Scope of consultations under Article XXIT

During the discussion at the Thirteenth Session of the Procedures above, the representative of France,
speaking for the EEC, stated that

“The Six had agreed to submit to the normal consultation procedures as provided in Article XXII and
had already initiated consultations. This procedure left aside the theoretical issues and envisaged, within the
framework of Article XXII, a number of concrete cases. Under the consultation procedure an opportunity
was afforded to examine step-by-step, as and when measures were taken by the Community, the extent to
which these measures might create damage for other contracting parties, either actual or in the near future
and predictable in a precise way. The Six were prepared to consult on problems arising from the

implementation of the Treaty but not on the Community’s supposed or real intentions”."*

In summing up the discussion,

“The Chairman ... referred to the point made by many delegations that the implementation of the
consultation procedures under Article XXII should not necessarily be postponed until there had been actual
damage, or even until action which might result in damage had been taken. The representative of France, as
spokesman of the six Member States, had pointed out that consultations should not be initiated on purely
hypothetical grounds and that whatever procedures were adopted they should be generally applicable to all
contracting parties and not specifically confined to the six Member States. In this connexion, the Chairman
referred to the provisions of both Article XXII and the procedures the CONTRACTING PARTIES had just
adopted for the implementation thereof. No reference was made in either case to ‘damage’ as such, and the
text of Article XXII merely provided that sympathetic consideration and adequate opportunity for
consultations be accorded to such ‘representations’ as might be made by any contracting party with respect
to any matter affecting the operation of the General Agreement. The concept of a ‘representation’ did
neither prejudge the basis for a consultation not convey the implication that any damage must necessarily be
established. The representative of France, as spokesman for the six Member States, had rightly observed
that, for consultations under the procedure just approved to be fruitful, problems of a practical and concrete
nature and not just vague apprehensions should be discussed. This did not preclude any contracting party
wishing to put forward views on the effects on its trade of any possible action, making representations in
order that the six Member States in formulating their commercial policy could have due regard to what
might be the subject of future consultations. The view had been expressed that contracting parties should be
kept informed of developments in the commercial policy of the Community as it was formulated. This
desire seemed legitimate if effective use were to be made of the procedures for the implementation of the
provisions of Article XXII”."”

At a later meeting in the Thirteenth Session, in connection with the adoption of conclusions on the Treaty of
Rome, the representative of Cuba asked for a clarification of the following question: “... Article XXII established
the obligation to give sympathetic consideration to any representations. This commitment had been undertaken by
all contracting parties without reservation. Contracting parties had a right to ask and the corresponding obligation
to accept consultations on trade matters even without the need for the CONTRACTING PARTIES to take a special
decision to that effect. Was this interpretation mistaken and were the Six entitled to make their acceptance of
consultations conditional upon the existence of concrete damage?”'® The Chairman’s summing up noted in
response:

“Many delegations had addressed themselves to the status of damage as an element featuring in the
consultations. In this connexion the Chairman referred to the broad lines of his summing up on this point at
the previous debate (SR.13/15) to which [the representative of the Six] had expressed his concurrence. The

1395/18, 19, para. 8.
SR.13/15, p. 140.
5SR.13/15, p. 142.
'%SR.13/19, p. 190.
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reason why there had been no attempt to spell out the broad interpretation with any more precision was that
no matter what wording was used in such an interpretation it would present exactly the same problems that
had been encountered in the past.

“Turning to the request of the representative of Cuba for an authoritative interpretation of
Article XXII the Chairman pointed out that this Article was one to which the authors of the General
Agreement did not deem it necessary to add an interpretative note. The Chairman submitted that the reason
for this was that in the wording ‘sympathetic consideration’ in that Article the element of ‘sympathy’ could
not be subjected to legal definition; the whole concept of representations pursuant to Article XXII:1 was not
a legalistic one but one which had to be charged with an element of ‘sympathy’. ... No Article of the
General Agreement, however, and much less one which enjoined ‘sympathetic consideration’ and prescribed
consultations, 7could ensure that the participating parties would reach agreement on a particular
difficulty. ...”."

In discussions at the Fourteenth Session reviewing the consultations that had taken place, the EEC
representative stated that “the Six could hardly recognize in advance consequences which would be contrary to
their own belief that the Rome Treaty would bring about a general expansion of trade with third countries, unless
evidence of concrete damage could be furnished ... The Community holds the view that the consultations which
have already been initiated have made it possible to appraise more accurately and more fully the problems which
have been raised. The Community, for its part, would be prepared to resume consultations on those products
which have already been considered and, still with the desire to reach better mutual consultations, to accept the

opening of consultations on additional products”.'®

By a communication dated 3 February 1993 to the representatives of Colombia, Costa Rica, Guatemala,
Nicaragua and Venezuela, the representative of the Commission of the EC declined a request from these
contracting parties to hold formal consultations under Article XXII:1 on the future EC import regime for
bananas, stating that “the meeting of the Council of the European Communities on 17 December 1992 did not in
fact result in a formal decision on this regime; the result of the debate was limited to a political orientation about
some of the features of the future common market organization for bananas which still need to be formalized in
the internal decision-making process of the Community institutions. The present preparatory works cannot
therefore be considered as a measure under Articles XXII:1 or XXIII:1 of the General Agreement allowing for
formal consultations under one of these provisions.”" See also the discussions in the GATT Council during 1992-
93 on Article XXII:1 and the proposed EC import regime for bananas.*

2. Paragraph 1

A table of consultations under Article XXII:1 subsequent to adoption of the 1958 Procedures appears at the
end of this chapter.

(1) Notifications regarding consultations under Article XXII:1
The 1958 Procedures provide in paragraph 1 that “Any contracting party seeking a consultation under
Article XXII shall, at the same time, so inform the Executive Secretary for the information of all contracting
parties”. See also the reference to notification in the 1960 Procedures referred to directly above.
The 1989 Decision on “Improvements to the GATT Dispute Settlement Rules and Procedures” provides:
“Requests for consultations under Article XXII:1 or XXIII:1 shall be notified to the Council by the

party which requests consultations. Any request for consultations shall be submitted in writing and shall
give the reasons for the request.”

'SR.13/19, p. 201.

81./1006; see also SR.14/10 p. 129-134.
DS38/4.

0C/M/257, C/M/258, C/M/259.
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“Mutually agreed solutions to matters formally raised under GATT Articles XXII and XXIII ... must

be notified to the Council where any contracting party may raise any point relating thereto”.*'

Since entry into effect of the 1989 Decision, requests for consultations have been circulated by the Secretariat in
the DS/ document series; since entry into force of the WTO Agreement (and thereby the DSU), such requests
have been circulated to Members and observers in the WTO, in the WT/DS series.

(2) Relationship between consultations under Article XXII:1 and consultations under Article XXII:2 or
dispute settlement proceedings under Article XXIII:2

The 1960 Procedures for consultation on residual import restrictions provide in paragraph 9 that “If
consultations held under paragraph 1 of Article XXII do not lead to a satisfactory solution, any of the parties to
the consultations may request that consultations be carried out by the CONTRACTING PARTIES pursuant to
paragraph 2 of Article XXII. Alternatively, a country whose interests are affected may resort to paragraph 2 of
Article XXIII, it being understood that a consultation held under paragraph 1 of Article XXII would be
considered by the CONTRACTING PARTIES as fulfilling the conditions of paragraph 1 of Article XXIII”.**

However, the practice of proceeding from consultations under Article XXII:1 to the establishment of a panel
under Article XXIII:2 predated the 1960 Decision. For instance, the Panel on “French Assistance to Exports of
Wheat and Wheat Flour” was established by the Intersessional Committee at its April-May 1958 meeting after
consultations under Article XXII:1 between the two parties to the dispute, Australia and France.”

The 1989 Decision on “Improvements to the GATT Dispute Settlement Rules and Procedures” provides
with regard to Article XXII consultations:

“If the consultations under Article XXII:1 or XXIII:1 fail to settle a dispute within sixty days after the
request for consultations, the complaining party may request the establishment of a panel or a working party
under Article XXIII:2. The complaining party may request a panel or a working party during the sixty-day

period if the parties jointly consider that consultations have failed to settle the dispute”.*

In Council discussion of the recourse to Article XXIII:2 by the EEC concerning “Japan Customs duties,
taxes and labelling practices on imported wines and alcoholic beverages”® the representative of Japan stated that
consultations under Article XXII:1 had not been exhausted and it was premature to proceed to Article XXIII:2.
Noting that in the dispute concerning “Canada - Administration of the Foreign Investment Review Act”® the
parties had moved directly from Article XXII:1 to Article XXIII:2, he stated that in that case both the United
States and Canada had agreed that the requirement in Article XXIII:1 had been fulfilled whereas, in the case at
hand, Japan did not agree that the requirement had been met.”’ The Legal Adviser to the Director-General “said
that in his view it was not necessary that both parties so agree before moving to set up a panel under
Article XXIII:2; such a condition would mean that one party could indefinitely block the procedures simply by
saying that bilateral consultations had not yet been terminated”.*®

See also the discussion of Article XXII:2 below, and the material under Article XXIII:2 on “Recourse to
Article XXIII:2 on the basis of consultations under Article XXII:1 or Article XXXVII”.

211,/6489, Decision of 12 April 1989, 36S/61, 62, paras. C.3 and B.
2208/18, 19-20, para. 9.

BIC.SR/38, p. 12.

241./6489, Decision of 12 April 1989, 36S/61, 62, para. C.2.
BC/M/205, p. 4.

21,/5504, adopted on 7 February 1984, 30S/140.

7IC/M/205, p. 9.

BIbid., p. 10.
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3. Paragraph 2
(1) Consultations concerning commodity problems

See section III below concerning the source of Article XXII:2, in the proposal of Pakistan during the
Review Session for a provision for consultations on decline in the off-take of primary commodities exported by
developing countries. Resort to the provisions of Article XXII:2 was referred to in connection with discussions on
commodity trade which continued after the Review Session. The Resolution on “Particular Difficulties Connected
with Trade in Primary Commodities” adopted in the Eleventh Session in 1956 provided, inter alia, that the
CONTRACTING PARTIES “Resolve ... that it would be appropriate for them to enter into consultations on problems
arising out of the trade in primary commodities pursuant to the provisions of paragraph 2 of Article XXII and of
paragraph 5 of Article XVIII ...”.%° The Report of the Working Party on “Particular Difficulties Connected with
Trade in Primary Commodities”, which drafted that Resolution, notes the ruling made at the Tenth Session that
the CONTRACTING PARTIES have the competence to deal, at the request of one or more contracting parties, with
difficulties arising in connexion with international trade in primary commodities.*® The Report provides that

“... In addition to this broad competence which would make it possible for any contracting party to submit
to the CONTRACTING PARTIES any particular difficulties which it was experiencing in connexion with trade in
primary commodities, and which difficulties were in its view such as to impede the attainment of the
objectives of the General Agreement, there are specific provisions in the General Agreement which afford
an opportunity for contracting parties to secure consideration of special problems arising in this field ...
difficulties of this kind would be appropriate matters to bring forward under Article XXII, which, when the
revised text comes into effect, will provide not only for bilateral consultations, but also for consultations
with the CONTRACTING PARTIES as a whole ...”.'

The Report of the Working Party in the Thirteenth Session on “Particular Difficulties Connected with Trade
in Primary Commodities” examined actions taken to follow up on the 1956 Resolution, and noted that:

“Paragraph 3 of the basic resolution has not been utilized, perhaps due to a lack of understanding of
the potentialities of the General Agreement in facilitating consultations on trade problems of concern to
individual contracting parties or the CONTRACTING PARTIES generally. Therefore the Working Party has
thought it useful to describe the manner in which contracting parties may have recourse to the facilities of
Articles XXII and XXV for dealing with problems in their trade in primary products. Article XXII provides
for consultations between contracting parties on any matter affecting the operation of the Agreement. At this
session the CONTRACTING PARTIES have adopted procedures whereby these can be broadened into
multilateral consultations and it should be noted that there is nothing in this Article which would prevent the
participating governments from inviting non-contracting parties to take part. However, there may be
situations in which joint action by the CONTRACTING PARTIES under Article XXV would be more
appropriate, for example, where a developing situation might lead to commercial policy measures being
taken by one or more contracting parties which would be injurious to others unless it is dealt with by co-
operative action ... Thus under these two Articles there are procedures, for initiating action and a search for
solutions, which are well adapted for dealing with many of the special situations arising in the trade in
primary products which could be more appropriately handled by GATT techniques than otherwise.**

“Accordingly, the Working Party recommends that contracting parties, when contemplating action on
problems arising in commodity trade, should consider the possibility of initiating consultations under
Article XXII with a view to arriving at mutually acceptable solutions, thus avoiding the need for unilateral

1 ” 33
action. ...”.

PResolution of 17 November 1956, 558/26, 27, para. 3.

*See ruling at SR.10/19, p. 218.

311./592/Rev.1, adopted on 17 November 1956, 5S/87, 88, para. 1.
*21/930, adopted on 22 November 1958, 7S/42, 44, para. 7.
3bid., 7S/45, para. 8.
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The Report of the Working Party in the Fourteenth Session on “Impact of Commodity Problems on
International Trade” further noted: “... The General Agreement offers facilities for bilateral and multilateral
consultations of which governments may avail themselves when difficulties arise in international commodity
trade. ... Contracting parties, whether importing or exporting countries, can avail themselves of the provisions of
Article XXII of the General Agreement and initiate consultations under that Article when difficulties arise in

connexion with their commodity trade”.**

A Working Party on Dairy Products was established in December 1967 “to conduct, on behalf of the
CONTRACTING PARTIES, consultations under Article XXII:2 on urgent problems in international trade in dairy
products with a view to arriving at mutually acceptable solutions and to report to the Council”.*® The Working
Party resulted in the drawing up of the Arrangement Concerning Certain Dairy Products.>® A Working Party was
also established in February 1968 on poultry®’ but did not conclude its work.

In 1986, the EEC requested the establishment of a Working Party under Article XXII:2 concerning
Japanese measures affecting the world market for copper ores and concentrates.”® The EC representative stated,
inter alia, that the Community had invoked Article XXII:1 in 1982, and when that approach proved fruitless,
Article XXII:2 in 1984. The Community’s request for a working party was based on the Eleventh Session (1956)
Resolution on commodity trade referred to above in this section. The Council established a Group of
Governmental Experts on this subject without reference to Article XXII:2.* See also the material on this matter
under Article XXIII.

See also the material on consultations under Articles XVIII:5 and XXV:1; see also Articles XXXVI:4
and XXXVIII.

() Other consultations held under Article XXII:2

The table at the top of the next page lists other consultations held under Article XXII:2 following
consultations held on the same matter under Article XXII:1 or other bilateral consultations.

B. CONSULTATIONS UNDER OTHER PROVISIONS
1.  Consultations under other Articles of the General Agreement
Many other GATT provisions require contracting parties to consult in specific instances, e.g.:

Articles II:5; VI:7; VII:1; VIII:2; IX:6; XII:4; XIII:4; XVI:4; XVIII:7, 12, 16, 21, 22; XIX:2; XXIII;
XXIV:7; XXV:1; XXVII; XXVIII:1 and 4; XXXVII:2.

For instance, Working Parties have been established by the CONTRACTING PARTIES without reference to
Article XXII or XXIII to examine “Suspension of customs liquidation by the United States”*, the “French Trade

41 . . . 42 - 4 s 1: 44
Measures” of 1968*', various import deposit schemes*”, import surcharges®, or export subsidies.

See also the material on consultations under Article XXV:1.

34L/1103, adopted on 20 November 1959, 8S/76, 84, para. 35.

BCIM/43.

%61/3295, Report by the Chairman of the Working Party, 17S/59; Arrangement Concerning Certain Dairy Products, 17S/5.
C/M/45.

3CIW/439, L/5627, L5654, 1/5992.

¥C/M/198, p. 4; see Report of Group of Governmental Experts, L/6167, adopted 2 December 1987, 34S/168.
4248/134.

41L/3047, 16S/57; L/3081, 16S/65; see also C/M/48.

“See, e.g., 178/144, 185/210, 21S/121, 23S/84, 248/129.

“See, e.g., 185/212, 195/120.

“See, e.g., 285/80.
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Other consultations held under Article XXII:2

from Denmark

Date of request Name Applicant Respondent Document references

Italian restrictions affecting imports from L/1575, SR.19/8, 10S/130, L/1786, C/M/10,
04-Dec-61 Israel Italy

Israel SR.20/8

Italian restrictions affecting imports from Ital CIM/4, L1428, L/1468+Add.1-2, 10S/117;
13-Feb-61 the United States and certain other United States Y L/1478/Add.1-2, L/1547, L1815, SR.20/8

contracting parties

Application of Art. XXIV:5(a) and XXIV:6 SR.22/10 p. 117-121
27-Jul-65 to third countries when tariffs reduced in United Kingdom Turkey SR.23/2

forming customs union with the EEC L/2465, 14S/59

US - Export subsidy on unmanufactured ) . CIM/42, L/2897, L2900, L/2902,
06-Nov-67 fobacco Malawi United States L/2925+Add.1, SR 24/13, 155/116

Loyalty rebate offered by British Steel
21-Nov-67 corporation to purchasers certifying non- United States United Kingdom SR 24113, C/M/43, L/2958, L/3271

i Spec(67)74-77

use of imported steel

Spain - Prohibition of imports of codfish Denmark Spain L/3221
19-Jun-69 CIM/55

2.  Consultations under Decisions of the CONTRACTING PARTIES

(1) Consultations on border tax adjustments

The Report of the Working Party on “Border Tax Adjustments” in 1968 recommended that a consultation
procedure be established “whereby, upon request by a contracting party, a multilateral consultation could take
place on changes in tax adjustments, whether notified or not. Such consultations would be held within the scope
of the relevant GATT provisions. Upon request, contracting parties should be prepared to justify the reasons for
adjustment, the methods used, the amount of compensation and to furnish proof thereof”.*> In adopting that

Report, the Council agreed to establish such a consultation procedure. *°

(2) Liquidation of strategic stocks

In the Resolution of 4 March 1955 on “Liquidation of Strategic Stocks” the CONTRACTING PARTIES
recognized, inter alia, “That any disturbing effects of such liquidations and the risk of injury may be avoided or
minimized by consultations between the substantially interested contracting parties” and recommended, inter alia:

“That a contracting party, intending to liquidate and giving notice in accordance with paragraph 1, should
consult with any contracting party which considers itself substantially interested and requests such
consultations, with a view to avoiding or minimizing substantial injury to the economic interests of that
contracting party and undue disruption of the markets for the product concerned and should give full and

sympathetic consideration to the views expressed by such other interested contracting parties”.

In 1981, Peru requested consultations with the United States under Articles XXII:1, XVIIL:5 and this Resolution

in regard to the liquidation of strategic stocks of silver.*®

9 47

$L/3464, adopted on 2 December 1970, 18S/97, 108, para. 43.

C/IM/65, p. 4.
4738/51.
“8C/M/154, SR.38/1.
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(3) Restrictive business practices

In a Decision on “Arrangements for Consultations on Restrictive Business Practices”* in international trade
between contracting parties, the CONTRACTING PARTIES recommend consultations on such practices on a bilateral
or multilateral basis as appropriate. The Decision does not refer to Article XXII.

3.  Consultations provided for in Protocols of Accession

The Report of the Working Party on the Accession of Poland notes that “The Working Party agreed that it
would be desirable that a set of provisions be incorporated in the draft Protocol for the Accession of Poland,
designed to safeguard the interests of the parties concerned without hampering the development of a multilateral
trading system between the CONTRACTING PARTIES and Poland, corresponding to the provisions of Articles XXII
and XXIII but adapted to meet the particular requirements in this case. Paragraph 7 of the draft Protocol was
drafted for this purpose”.”® Provisions for consultations are also contained in the accession Protocols for

Romania®' and Hungary.”

III. PREPARATORY WORK AND SUBSEQUENT MODIFICATIONS

In the US Draft Charter, Article 30, the article on consultation in the commercial policy chapter, included
both provisions on consultation and provisions on nullification or impairment. In the London and New York
drafts of the Charter these provisions appeared as two separate paragraphs of Article 35, still in the commercial
policy chapter. During discussions in Geneva, it was decided to move the provisions on nullification or
impairment to Chapter VIII of the Charter, and to expand their scope to cover the entire Charter. The provisions
on consultation in the area of commercial policy remained in Article 41.

The text of Article XXII in the original (30 October 1947) text of the General Agreement was identical
(mutatis mutandis) to Article 41 of the Geneva draft Charter, and provided as follows:

“Each contracting party shall accord sympathetic consideration to, and shall afford adequate opportunity for
consultation regarding, such representations as may be made by another contracting party with respect to
the operation of customs regulations and formalities, anti-dumping and countervailing duties, quantitative
and exchange regulations, subsidies, state-trading operations, sanitary laws and regulations for the protection
of human, animal or plant life or health, and generally all matters affecting the operation of this
Agreement”.

The corresponding provision in the Havana Charter, Article 41, was essentially identical except for the addition of
“internal price regulations” and “transit regulations and practices” to the list of enumerated subjects for
consultation. The following note based on the New York Draft (Article 35, paragraph 1) was added to the Havana
Charter:

“The provisions for consultation require Members, subject to the exceptions specifically set forth in this
Charter, to supply to other Members, upon request, such information as will enable a full and fair Article
appraisal of the matters which are the subject of such consultation, including the operation of sanitary laws
and regulations for the protection of human, animal or plant life or health, and other matters affecting the
application of Chapter IV”.

Prior to the Review Session it was suggested that the selection of certain provisions of the Agreement for
special reference was unnecessary, and the Article could be simplified.”® During the Review Session, Pakistan
proposed that any developing country affected by a decline in imports by a particular country of primary
commodities exported by it, or by measures likely to lead to such a decline, be able to ask for consultations,

“Decision of 18 November 1960, 95/28.

1./2806, adopted on 26 June 1967, 15S/109, 111-112, para. 15; for text of paragraph 7 see 15S/49.
3ISee paragraph 6 of Accession Protocol (18S/5, 7).

52See paragraph 7 of Accession Protocol (20S/3, 7).

31/189, Secretariat note on “The Review of the Agreement”, dated 12 April 1954.
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stating that “where a grave threat has arisen or is likely to arise to the economy of an under-developed country
consequent upon measures taken by the government or quasi-government organizations of another contracting
party the former may be able, at the discretion of the CONTRACTING PARTIES, to invoke the procedure of
multilateral consultations™.>* In response the present text of Article XXII:2 was proposed by a sub-group of
Review Working Party IV.” The changes to Article XXII were effected through the Protocol Amending the
Preamble and Parts I and III of the General Agreement, and entered into force 7 October 1957.

IV. RELEVANT DOCUMENTS

London Havana

Discussion: EPCT/C.11/38 Discussion: E/CONE2/C.3/SR.17 (p. 4);
Reports: E/CONE2/C.3/37

New York

Review Session
Discussion: EPCT/C.6/29, 40, 105

Reports: EPCT/34 p. 30 Discussion: SR.9/38
Other: EPCT/C.6/W/8, 60, 63, 66, 87 Reports: W.9/180, W.9/198, 3S/244
EPCT/C.6/28/Rev.1, 97/Rev.1 Other: L/189, L/291, W.9/62, W.9/134
Spec/92/55
Geneva

Discussion: EPCT.EC/PV.2/22
EPCT/A/SR.6, 12, 13, 35
EPCT/TAC/SR/11
EPCT/TAC/PV/28

Reports: EPCT/135, 146, 155+ Corr.1, 180,
186 p. 36, 189, 212,
214/Rev.1/Add.1

Other: EPCT/W/64, 168, 172, 175, 224,
272, 301, 313

W.9/134; see also L/291.

W.9/180, “Report by Sub-Group C on the Pakistan Proposal Relating to the Off-take of Primary Commodities”; see also Spec/92/55 and
the Report of the Working Party on “Organizational and Functional Questions”, L/327, adopted on 28 February, 5 and 7 March 1955, 3S/231,
244, para. 42.
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