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“applicant” means the party making an application to
whichthis Scheduleapplies,

“application” meansan application under section 14,
“rules’ means rules made by the Minister under section
54(1); and

“gpecified” meansspecifiedintherules.

General rulesabout applications

2.(1) Anapplication shall bemadeinaccordancewithrules.

(2) Anapplicant shall take all reasonable stepsto notify all
other parties to the agreement of which the applicant is
aware, that the application for guidance hasbeen made.

3. Notification under sub-paragraph (2) shall be made in
the specified manner.

Procedure on application for guidance

4. When determining an application for guidance, the
Commission shall follow such procedure as may be
specified.

Publication

5. The Commission shall arrange for an application to be
published in such away asit considers most suitablefor
bringing it to the attention of those likely to be affected
by it, unlessitissatisfied that it will besufficient for it to
notify one or more particular persons other than the
applicant.

| certify that this is a correct copy of the Bill which was
passed by the National Assembly on the 25th September, 2009.

Ug/t

Veronique Bresson
Clerk of the National Assembly
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FAIR COMPETITION ACT, 2009

ARRANGEMENT OF SECTIONS

Sections
PART | - PRELIMINARY
1 Short title and commencement
2. Interpretation
3. Application of Act
PART Il - FAIR TRADING COMMISSION
4. Administration of Act
5. Functions
6. Powers
PART Il - RESTRICTIVE BUSINESS PRACTICE
Sub-Part | - Abuse of Dominant Position
7. Abuse of dominant position
8. Request for Commission to consider conduct
0. Notification for guidance
10. Effect of guidance
Sub-Part 11 - Agreements etc Preventing, Restricting or

Distorting Competition
11. Provisionsrestricting, preventing or distorting competition
12.  Agreements containing exclusionary provision
13. Request for Commission to examine agreement
14. Notification for guidance
15.  Effect of guidance

Sub-Part 111 - Resale Price Maintenance

16. Collective agreements by dealers or suppliers
17.  Agreement re minimum resale price void
18. Patented goods
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19. Maintenance of minimum resale prices
20.  Withholding supplies
Sub-Part 1V - Control of Merger Situation by Commission
21. Merger
22.  Application to Commission for merger
23.  Permitted merger
24. Factorsto be considered before grant of permission
Sub-Part V - Anti-Competitive Business Conduct
25.  Pricefixing
26. Actionto restrain competition
27. Bid-rigging
Sub-Part VI - Authorisation
28.  Grant of authorisation
29. Effect of authorisation
30. Revocation or amendment of authorisation
31. Register of Authorisation
PART IV - INVESTIGATION BY AND HEARING
BEFORE COMMISSION
32. Initiation of complaint by Commission
33. Initiation of complaint by any person
34. Investigation by Commission
35. Discontinuation of investigation
36. Report
37. Convening of hearings

PART V - ASSESSEMENT OF RESTRICTIVE BUSINESS PRACTICE

38.
39.
40.

Assessment under Sub-Parts |, I and IV of Part 111
Assessment under Sub-Parts 11l and V of Part 111

Consideration upon finding of adverse effects on competition

“application” means an application under section

“other party”, in relation to conduct of two or more
persons, means one of those persons other than the

applicant;

“rules’ meansrules made by the Minister under section
54(1); and

“gpecified” meansspecifiedintherules.

General rules about applications

2.(1) Anapplication shall bemadeinaccordancewithrules.

(2) If the conduct to which an application relatesis conduct
of two or more persons, the applicant shall take all
reasonable steps to notify all of the other parties of
which the applicant is aware, that the application for
guidance hasbeen made.

(3) Notification under sub-paragraph (2) shall be made in
the specified manner.

Procedure on application for guidance

When determining an application for guidance, the
Commission shall follow such procedure as may be
specified.
Publication
The Commission shall arrange for an application to be
published in such away asit considers most suitablefor
bringing it to the attention of those likely to be affected
by it, unlessitissatisfied that it will besufficient foritto
notify one or more particular persons other than the
applicant.
SCHEDULE 3
(Section 13(2))

NOTIFICATION FOR GUIDANCE: PROCEDURE
InthisSchedule—
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200,000 rupees or to imprisonment for aterm not exceeding 2
yearsor to both.

Transitional 55.(1) The Commission shall not take action under this

period Act if, within 2 months after the commencement of this Act,

enterprises notify the Commission of details of any restrictive
business practice, and agree with the Commission as to the
manner and the period within which that restricted business
practice will be amended, terminated or ceased, and have
otherwise settled the matter.

(2) Sections8, 9, 10, 13, 14 and 15 shall apply only to
agreements entered into or arrived at by enterpriseson or after
7th June 2010.

SCHEDULE 1
(Section 3(3))

AGREEMENTSOR PRACTICES EXCLUDED
FROM THEACT

1 Any practice of employers or agreement by which
employers are parties insofar as it relates to the
remuneration, terms or conditions or employment of
employees.

2. Any practice or agreement approved or required under
an international agreement to which Seychelles is a

party.

SCHEDULE 2
(Section 8(2))

NOTIFICATION FOR GUIDANCE: PROCEDURE
1. InthisSchedule—

“applicant” means the party making an application to
whichthisScheduleapplies,
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41.
42.

43.
45,
46.
47.

48.
49.

50.
51.
52.

53.

55.

PART VI - DETERMINATION OF CASESBY COMMISSION,
PENALTIESAND REMEDIES

Directionsinrelationto conduct falling within scope of Sub-Part | of Part 111
Directions in relation to agreement falling within scope of Sub-Part 11 of
Part 111

Consideration of offsetting benefitsin determination of remedial measures
Directions under Sub-Part 1V of Part I11

Directionsin relation to agreement or practice falling within scope of Sub-
Partslll andV of Partll|

Financial penalty

Interim measures

Undertakings

K egping directionsand undertakingsunder review

PART VII - APPEAL
Appeal to Tribunal
Prosecution of appeal
Appeal to Supreme Court

PART VIII - MISCELLANEOUS
Enforcement of directions, undertakings or order
Regulations
Transitional period
SCHEDULE 1
SCHEDULE 2

SCHEDULE 3
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PART VII - APPEAL

50. A party dissatisfied with an order or direction of the
Commission may appea to the Tribuna against, or with
respect to, theorder or direction.

51. An apped shal be prosecuted in the form and
manner provided by the Tribunal.

52.(1) A person dissatisfied with an order or direction of
the Tribunal may appeal to the Supreme Court against, or with
respect to, theorder or direction.

(2) Part VIII of the Fair Trading Commission Act,
2009, appliesto an appeal tothe Supreme Court.

PART VIII - MISCELLANEOUS

53. A personwhofailsor refusesto comply with afinal
direction, order or undertaking of the Commission or order or
direction of the Tribunal commits an offence and is liable on
conviction—

(@ where the person is an individual, to a fine
not exceeding 100,000 rupees or to
imprisonment for a term not exceeding 2
years, or toboth; or

(b)  where the person is a person other than an
individual to a fine not exceeding 400,000
rupees.

54.(1) The Minister may make regulations for giving
effect totheprovisionsof thisAct.

(2) The Minister may, by regulation, amend the
Schedule.

(3) Regulations made under subsection (1) may
provide that any person who contravenes them commits an
offence and is liable on conviction to a fine not exceeding

Appedl to
Tribunal

Prosecution

of appeal

Appedl to
Supreme Court

Act 17 of 2009

Enforcement of
directions,
undertakings or
order

Regulations
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Undertakings

Keeping
directions and
undertakings
under review

(2) A direction given under this section shall be in
writing.

(3) The Commission shall give an enterprise to which
it intends to give a direction the opportunity to make
representationsbeforethedirectionisgiven.

48.(1) Anenterprisemay offer awritten undertakingtothe
Commission to addressany concern that hasarisen, or islikely
to arise, during an investigation in respect of a restrictive
busi ness practice subject toinvestigation.

(2) An undertaking may be offered before the start of
aninvestigation or at any stageduringan investigation.

(3 The Commission may, after having taken
cognizance of the report of the Chief Executive Officer on the
matter, determine a case on the basis of an undertaking if it
considers that the undertaking satisfactorily addresses all the
concernsit has about any prevention, restriction, distortion or
substantial lessening of competition.

(4) Anundertaking accepted by the Commission shall
be published by the Commission in the form of a decision of
theCommission.

(5) Anundertaking accepted by the Commission shall
haveeffect asif it wereadirection under section41(1).

49.(1) The Commission shall keep under review the
compliance with directions given by it and the performance of
undertakingsgiven by an enterprise.

(2) The Commission may, where it is satisfied that
therehasbeenamaterial changeof circumstances—

(@) agreetovary orterminateadirection; or

(b) accept a variation to an undertaking or
rel easean enterprisefroman undertaking.
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FAIR COMPETITION ACT, 2009

(Act No. 18 of 2009)

| assent

3 V2
M~ /L)
( (U \/\‘JA)(
N
J. A. Miche
President

26th October, 2009

AN ACT to promote, maintain and encourage
competition, to prohibit the prevention, restriction or
distortion of competition, and abuse of dominant positions
in trade, to ensure that enterprises, irrespective of size,
havetheopportunity to participateequitably in themarket
placeand providefor matter sconnected therewith.

ENACTED by thePresident and National Assembly.

PART | - PRELIMINARY

1.(1) ThisAct may be cited as the Fair Competition Act,
2009, and shall comeinto operation on 5thApril 2010.

Short title and
commencement
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Interpretation

Act 17 of 2009

2.

InthisAct—
“acquire”,inrelationto—

(@) goods, includes to obtain by way of gift,
purchase or exchange, lease, hire or hire
purchase; and

(b) services, includes to accept the rendering or
performanceof services,

“advertisement” means any form of communi-
cation made to the public or a section of the public
for the purpose of promoting the supply of goodsor
Services,

“agreement” includes any agreement, arrangement
or understanding, whether oral or in writing or
whether or not it is or is intended to be legally
enforceable;

“Board” hasthemeaning giventoit under section 2
of theFair Trading CommissionAct, 2009;

“business’ —

(@) means the carrying on of any commercial
activity for gainor reward; and

(b) includes—

(i) manufacturing, producing, transport-
ing, acquiring, supplying, storing and
otherwise dealing in goods for gain or
reward; or

(if) acquiring, supplying and otherwise
dealinginservicesfor gainor reward;
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restrictive business practice and has not
completed itsinvestigation of the matter, but
believes that there is a risk of serious
irreparable damageto aparticular person asa
consequence of the restrictive business
prcatice; or

(b) anenterpriseisaparty toanagreement which
is subject to an investigation, or to a merger
situation, on which the Commission has
opened but not completed an investigation,
and wherethe Commissionissatisfied that—

(i) there is prima facie evidence that
competition is being prevented,
restricted, distorted or substantially
lessened and that, in consequence,
serious or irreparable damage may be
causedtoaparticular person; or

(if) theenterpriseistaking steps that would
effectively pre-empt remedial action
being taken that would restore the
conditions of competition existing prior
toinvestigation,

the Board may, after having taken cognizance of the
report of the Chief Executive Officer on the matter,
givesuchdirectionsasit considersappropriateif, as
amatter of urgency, it considersit isnecessary to do
soto—

(aa) prevent serious or irreparable
damage to a particular person or
category of persons;

(bb) protectthepublicinterest; or

(cc) prevent pre-emptive action being
taken by the enterprise under
investigation.
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Financial
penalty

Interim
measures

(3) A direction given under this section shall be in
writing.

46.(1) The Commission may, in relation to a
determination made under this Part, in addition to, or instead
of, giving a direction, make an order imposing a financia
penalty onan enterprise.

(2) Wherethe Commissionimposesafinancia penalty
on an enterprise, the financial penalty shall not exceed 10 per
cent of the turnover of the enterprise in Seychelles during the
period of the breach of the prohibition up to amaximum period
of Syears.

(3) An order imposing a penalty under subsection (1)
shall bein writing and shall specify the date before which the
penalty isrequiredto bepaid.

(4) Thedate specified under subsection (3) shall not be
earlier than the end of the period within which an appea
against the order may be brought under section 50.

(5) Where a penaty has not been paid within the
specified dateand —

(@ no appea against the order was brought
under section 50; or

(b) an appead was made but dismissed or
withdrawn,

the Commission may apply to the Supreme Court for an order
to enforce payment of thepenalty against an enterprise.

47.(1) Where—

(@ the Commission has reasonable grounds to
suspect that an enterprise is a party to a
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“Commission” means the Fair Trading Commis-
sion established under section 3(1) of the Fair
Trading CommissionAct, 2009;

“concerted practice’” means co-operative or co-
ordinated conduct between enterprises achieved
throughdirect or indirect contact, that replacestheir
independent action, but which does not amount to
anagreement;

“consumer” means any direct or indirect user of a
product or service supplied by an enterprise in the
courseof business, andincludes—

(@ another enterprise that uses the product or
service thus supplied as an input to its own
business;

(b) awholesaler, aretailer andafina consumer;

“document” includes—
(@ anythingonwhichthereiswriting;
(b) amap, plan, drawing or photograph;

(c) anythingfromwhich soundsor visual images
arecapableof being reproduced;

(d) any record created, stored, generated,
received or communicated by electronic or
el ectromagnetic means;

“enterprise” means any person, firm, partnership,
corporation, company, association, or other
juridical person engaged in commercia activities
for gain or reward, and includes its branches,
subsidiaries, affiliates or other entities directly or
indirectly controlled by it;

Act 17 of 2009
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“exclusive dealing” means any practice whereby a
supplier of goods—

(8 asacondition of supplying the goods to a
consumer, requiresthat consumer to—

(i) deal only or primarily in goods supplied
by or designated by the supplier or the
supplier’s nominee; or

(it) refrain from dealinginaspecified class
or kind of goods except as supplied by
the supplier or the supplier’s nominee;
or

(b) induces a consumer to meet a condition
referred to in paragraph (a) by offering to
supply the goods to the consumer on more
favourable terms or conditions if the
consumer agreesto meet that condition;

“goods’ includes all chattels other than money,
securitiesor chosesinaction;

“market restriction” means any practice whereby a
supplier of goods, as a condition of supplying the
goods to a consumer, requires that consumer to
supply any goods only in a defined market, or
exacts a penalty of any kind from the consumer if
the consumer supplies any goods outside a defined
market;

“merger” means the acquisition or establishment,
direct or indirect, by one or more enterprises,
whether by purchase of shares or assets, lease of
assets, amalgamation or combination or otherwise,
of control over thewholeor apart of the business of
an immediate competitor, supplier, consumer or
other enterprise;
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such conduct, including conduct in relation
to prices, asis specified in the direction asa
condition of proceeding withthemerger.

(2) Where the Commission determines after
investigation that enterprises have, without obtaining the
permission of the Commission under section 22(1), structured
themselves in such away asto constitute a merger within the
meaning of this Act, it may by notice in writing direct the
enterprises concerned to determine the merger within such
timeasisspecifiedinthedirection.

(3 The Commission shall notify the applicant in
writing of itsdetermination.

45.(1) Where the Commission determines that an
agreement under Sub-Part 111 or Sub-Part V of Part Il is
unlawful or anti-competitive respectively, it shall prepare a
report of itsfindings, and —

(@ shall notify theenterpriseor enterprisesof its
finding accompanied by acopy of thereport;

(b) shall declare the agreement null and
direct the enterprise to rescind it;
and

(c) may require the enterprise to take such
further actionasinitsopinionisnecessary.

(2) Where the Commission determines that a conduct
under Sub-PartV of Part |11 isanti-competitive, it shall prepare
areport of itsfindings, and—

(@ shall direct the enterprise to cease the anti-
competitivebusinessconduct; and

(b) subsection (1)(@ and (c) applies to a
determination of the Commission under this
subsection.

Directionsin
relation to
agreement or
practice faling
within scope of
Sub-Parts 111 and
V of Part I
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Consideration of
offsetting
benefitsin
determination of
remedial
measures

Directions under
Sub-Part 1V of
Part 111

(b) cease or amend a practice or course of
conductinrelationto prices;

(c) supply goods or services or grant access to
facilities,

(d) separate or divest itself of any enterprise or
assets; or

(e) provide the Commission with specified
information onacontinuing basis,

withinsuchtimeasmay bespecified by the Commission.

(3) A direction given under this section shall be in
writing.

43. In determining, in any particular case, the remedial
measures required to be taken under sections 41 and 42, the
Commission shall haveregard to the extent to which any of the
offsetting benefits specified in section 40(2) are present in that
case.

44.(1) Whereamerger proposedislikely toresultinunfair
competition, the Commission may —

(@) directtheenterpriseswithin an agreed period
to divest interests or part of their combined
businesses or operations, if it is satisfied that
such divestment would make the merger less
likely to lessen competition or to adversely
affect the interests of consumers or the
economy;

(b) direct the enterprises to desist from
completion or implementation of the merger
in so far as it relates to the market in
Seychelles; or

(c) direct the enterprisesto adopt or desist from

[3rd November 2009] Supplement to Official Gazette

227

“Minister” means the Minister responsible for
Trade;

“prescribed” meansprescribed by regulations;

“price” includes any charge or fee, by whatever
name called, payable in connection with the
provision of agood or service;

“restrictive business practice” means any situation
fallingwithinPart111;

“service’” means a service of any description,
whether industrial, trade, professional or otherwise;

“share” —

(@ means a share in the share capita of a
company or other body corporate, whether or
not it carries the right to vote at general
meetings; and

(b) includes—
(i) abeneficia interestinany suchshare:
(i) a power to exercise, or control the
exercise of, aright to vote attaching to
any such share that carries the right to
voteat meetingsof thecompany;
(iii) a power to acquire or dispose of, or

control the acquisition or disposition of
any such share; or

(iv) a perpetual debenture and perpetual
debenture stock;

“supply” includes—

(@ inrelationtogoods—
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(b)

(i) tosdl,rent, exchange, hireor otherwise
dispose of goods or an interest therein
or aright thereto; or

(if) to offer to sell, rent, exchange, hire or
otherwise dispose of such goods, right
orinterest; or

in relation to services, to provide services or
offer to provide such services otherwise than
under a contract of employment, and
“supplier” shall be construed accordingly;

“tied selling” means any practice whereby a
supplier of goodsor services—

(@

(b)

as a condition of supplying the goods or
services referred to in this definition as the
“tied goods” or “tied services’ respectively,
toaconsumer, requirestheconsumer to—

(i) acquire any other goods or services
from the supplier or the supplier’'s
nominee; or

(if) refrain from using or distributing, in
conjunction with the tied goods, any
other goods that are not of a brand or
manufacture designated by the supplier
or thesupplier’s nominee; or

induces a consumer to meet a condition set
out in a provison of paragraph (a) by
offering to supply the tied goods or tied
servicesto the consumer on more favourable
termsor conditionsif the consumer agreesto
meet that condition;

“trade” means any trade, business, industry,

[3rd November 2009] Supplement to Official Gazette

257

42.(1) Where the Commission determines that an
enterpriseisaparty to arestrictive agreement falling within the
scopeof Sub-Part 11 of Part I11, that —

(@ in relation to a restrictive agreement, the
agreement has the object or effect of
preventing, restricting or distorting
competition; or

(b) in relation to a monopoly situation, any
conduct of theenterprise—

(i) hasthe effect of preventing, restricting
or distorting competition, or

(i) in any other way, constitutes
expl oitation of themonopoly situation,

the Commission shall give the enterprise such directions as it
considersnecessary, reasonabl eand practicableto—

(aa) remedy, mitigate or prevent the
unfair or adverse effects on
competition that it has identified;
or

(bb) remedy, mitigate or prevent any
detrimental effects on users and
consumers so far as they have
resulted from, or are likely to
result from, the adverse or unfair
effects on, or the absence of,
competition.

(2) A direction given under this section may include a
requirement that theenterprisetowhichitisgiven—

(8 terminateor amend anagreement;

Directionsin
relation to
agreement falling
within scope of
Sub-Part Il of
Part 111
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Directionsin
relation to
conduct falling
within scope of
Sub-Part | of
Part 111

(2) A benefit shall be considered for the purposes of
subsection (1) if it is shown that the effects of any absence,
prevention, restriction or distortion of competition are
outwei ghed by specific gainsof —

(@) thesafety of goodsand services,

(b) the efficiency with which goods are
produced, supplied or distributed or services
aresupplied or madeavailable;

(c) the development and use of new and
improved goods and servicesand in means of
production and distribution; or

(d) the promotion of technological and
€Conomic progress,

and the benefits have been or are likely to be shared by
consumersand businessesingeneral.

PART VI - DETERMINATION OF CASESBY
COMMISSION, PENALTIESAND REMEDIES

41.(1) Where the Commission determines that any
conduct falls within the scope of Sub-Part | of Part I11, it shall
prepare a report indicating the conduct that constituted the
abuseand —

(@ shal notify the enterprise of its finding
accompanied by acopy of thereport;

(b)  shall direct theenterpriseto ceasetheabusive
conduct within aspecified period; and

(c) may require the enterprise to take such
further actionasinits opinionisnecessary.

(2) A direction given under subsection (1) shall bein
writing.
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profession or occupation relating to the supply or
acquisition of goodsor services,

“Tribunal” means the Tribunal established under
section 44(1) of the Fair Trading Commission Act,
2009.

(2) EveryreferenceinthisActto—

(8 “anti-competitive practice” or “anti-
competitive business conduct” isareference
to a practice or conduct amounting to or
resulting in a non minor restraint of trade or
any act of competition in industrial or
commercial matters, including the
conclusion of an agreement or the
establishment of an arrangement that —

(i) restrictstrade;

(i) maintains or is likely to result in the
mai ntenance of adominant position; or

(iii) constitutesapricing regimerespectinga
particular product or trade that is
controlledby a supplier or purchaser;

(b) “market” isareferenceto amarket for goods
or servicessuppliedin Seychelles.

(c) “lessening of competition” shall, unless the
context otherwise requires, include
references to hindering or preventing
competition.

(3) For the purposes of this Act, the effect on
competition in amarket shall be determined by referenceto al
factors that affect competition in that market, including
competition from goods or services supplied or likely to be
supplied by persons not resident or carrying on business in
Seychelles.

Act 17 of 2009
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Application of
Act

Administration
of Act

Functions

3.(1) Save as otherwise provided for in this section or
elsewhere in thisAct, thisAct shall apply to every economic
activity within, or having an effect within, Seychelles.

(2) ThisAct shdl bind the State to the extent that the
State engagesin trade or businessfor the production or supply
of goods or services within a market in Seychelles which is
opento participation by other enterprises.

(3) This Act does not apply to matters listed in
Schedulel.

PART Il - FAIR TRADING COMMISSION

4. The Commission shall be responsible for the
administration of thisAct.

5(1) The Commissionshall —

(@ be responsible for the promotion and
maintenance of fair competition;

(b) carry out on its own initiative or at the
request of any person or enterprise that has
an interest in amatter, such investigationsin
relation to the conduct of trade—

(i) aswill enable it to prevent the use of
business practices in contravention of
thisAct; or

(i) as it may consider necessary or
desirable in connection with any
matters falling within the provisions of
thisAct;

(c) keep under review commercial activities to
ensure that practices that may adversely or
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whether competitioninany market isadversely affectedinthat,
inthecaseof —

(@) a restrictive agreement, the agreement has
the object or effect of preventing, restricting
or distorting competition;

(b) amonopoly situation, the conduct of one or
moreparties—

(i) has the object or effect of preventing,
restricting or distorting competition; or

(i) in any other way constitutes
exploitation of themonopoly situation;

(c) a merger situation, a proposed merger will
result or is likely to result, in a substantial
lessening of competition within any market,
having regard to the factors set out in section
24,

39. The Commission shall, in relation to every  Assessment
agreement falling under Sub-Parts Il and V of Part Il Hfl‘da‘;f dS\‘;b(;fa”S
establish whether on the facts of the case, the parties to the  pat
agreement have infringed the prohibition imposed under those
Sub-Parts.

40.(1) Wherethereview of any matter describedinsection  Consideration
38leads to afinding by the Commission that there are adverse ggggrfs'e”gr'pe%t f;f

or unfair effects on competition in a particular case, it shall,
before deciding on any appropriate remedial action to betaken
asprovidedfor under Part V1, consider —

(@ if any of the offsetting public benefits
specifiedin subsection (2) arepresent; and

(b) whether and to what extent the benefits, if
they are present, should betaken into account
in determining the remedia action to be
taken.

on competition
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Discontinuation
of investigation

Report

Convening of
hearings

Act 17 of 2009

Assessment
under Sub-Parts
I, land IV of
Part 111

Act, 2009, apply, with such modifications and adaptations as
arenecessary, to asearch or seizure executed under thisAct.

35.(1) Where the Commission a any stage of an
investigation under thisAct is of opinion that the matter being
investigated does not justify further investigation, the
Commission may discontinue the investigation, and shall
make a report in writing stating the reasons for such
discontinuation.

(2) Where the Commission discontinues an
investigation under subsection (1), it shall —

(8 within 14 days of the discontinuation notify
the parties concerned in the investigation of
thediscontinuation; and

(b)  submit areport of the discontinuation to the
Minister within 3 months of such disconti-
nuation.

36. At any timeafter the conclusion of aninvestigation,
the Chief Executive Officer shall submit hisor her report of the
investigationtotheBoard.

37.(1) Upon receipt of a report submitted under section
36, theBoard shall conveneahearing.

(2) PartVI of theFair Trading Commission Act, 2009,
applies with such modifications and adaptations as are
necessary, to ahearing convened under thisAct.

PART V - ASSESSMENT OF RESTRICTIVE
BUSINESSPRACTICE

38.(1) Whenreviewingamatter falling within Sub-Partsl,
Il and 1V of Part 111, the Commission shall have regard to the
desirability of maintaining and encouraging competition and
the benefits to be gained in respect of price, quantity, variety
and quality of goods and services, and shall first determine
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unfairly affect theinterests of consumersand
businessesare prevented or terminated;

(d) takesuchactionasitconsidersnecessary —

(i) to prevent the abuse of a dominant
position by anenterprise;

(if) to eliminate anti-competitive practices;
and

(iii) to prevent or control anti-competitive
mergers,

() make available to consumers general
information with respect to their rights and
obligationsunder thisAct; and

(f)  performsuch other functionsto giveeffect to
thisAct.

6.(1) The Commission shall have such powers as are
necessary to enableit to effectively perform its functions and
may, inparticular —

(@ enterintosuch contractsasmay be necessary
or expedient for the purpose of performingits
functionsunder thisAct;

(b) conduct as required, any hearings with
interested personsor parties;

(c) issue orders and directions in accordance
withthisAct;

(d) imposeremediesor financia penaltieson an
enterprise which conducts its business in
breach of thisAct;

Powers
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Abuse of dominant
position

(e) impose such fees as may be required under
thisAct or regulationsmadeunder it;

(f) co-operate with authorities in other
countries entrusted with functions similar to
thoseof the Commission.

PART Ill - RESTRICTIVE BUSINESS PRACTICE
Sub-Part | - Abuse of Dominant Position

7.(1)  Subject to subsection (4), any conduct on the part
of one or more enterprise or enterprises which amounts to an
abuseof adominant positioninamarket isprohibited, if it may
adversely or unfairly affect tradewithin Seychelles.

(2) For the purposes of this Act, an enterprise or
enterprises together hold a dominant position or a joint
dominanceinamarket if that enterprise or enterprisestogether
occupy such a position of economic strength as will enable
them to operate in the market independently without effective
competition from their clients, competitors or potential
competitors.

(3 Conduct may, in particular, constitute such an
abuseifitconsistsin—

(8 restricting the entry of any enterprise into
that or any other market that supplies or is
likely to supply asubstitute for the goods or
services suppliedinthat market;

(b) preventing or deterring any enterprise from
engaging in competitive conduct in that or
any other market;

(c) eliminating or removing any enterprisefrom
that or any other market;

(d) directly or indirectly imposing unfair
purchase or selling prices or other unfair
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33.(1) Anypersonmay — Initiation of
L . . complaint by
(@) submit information concerning an alleged  any person
restrictive business practice, in any manner
orform; or
(b) submit a complaint against an alleged
restrictivebusinesspractice,
tothe Commission.
(2) Sections31and 32 of theFair Trading Commission
Act apply, with such modifications and adaptations as are
necessary, to acomplaint submitted under thissection.
34.(1) TheCommissionshall investigate— Investigation by
Commission
(@ a complaint initiated under section 32 or
submitted under section 33; or
(b) a proposed merger under section 22(1), in
order to satisfy itself that the proposed
merger would not adversely affect
competition or bedetrimental to consumers.
(2) TheCommissionfor thepurposesof investigating a
complaint, may —
(8 enterandsearchany premises,
(b) inspect and remove, for the purpose of
making copies, any documents or extracts
therefrom in the possession or under the
control of any person; and
(c)  upon completing the search authorised by a
warrant, leave areceipt listing documents or
extracts therefrom that are removed for the
purposesof thissection.
(2) Sections34 and 35 of the Fair Trading Commission  Act 17 of

2009
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Register of
Authorisation

Initiation of
complaint by
Commission

(b)

information that was false or
misleading;

(ii) there has been abreach of any termsor
conditions, subject to which the
authorisation wasgranted; or

(iii) the circumstances that justified the
grant of the authorisation no longer
exist; or

amend the authorisation whereiit is satisfied
that the current conditions in the market
necessitate an amendment.

(2) The Commission shall, before revoking or
amending an authorisation —

(@

(b)

serve on the relevant applicant a notice in
writing specifying the reason for the
proposed revocation or amendment; and

inform the applicant of its right to apply to
it to be heard on the matter within such
timeasmay bespecifiedinthenotice.

31.(1) The Commission shall keep or causeto be kept, in
such form as it may determine, a Register of Authorisation
granted under this Sub-Part.

(2) The Register of Authorisation shall be kept at the
office of the Commission and shall be available for inspection
by members of the public during the hours of business of the

Commission.

PART IV - INVESTIGATION BY AND HEARING

BEFORE COMMISSION

32. The Commission may initiate a complaint against
anallegedrestrictivebusinesspractice.
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(€)

(f)

Q)

(h)

trading conditions that are excessive,
unreasonable, discriminatory or predatory;

limiting production, markets or technical
devel opment to the prejudi ce of consumers;

applying dissimilar conditions to equivalent
transactions with other trading parties,
thereby placing them a a competitive
disadvantage;

making the conclusion of agreements subj ect
to acceptance by the other parties of
supplementary obligations which, by their
nature or according to commercia usage,
have no connection with the subject of such
agreements;

exclusive dealing, market restriction or tied
salling.

(4) An enterprise is not to be treated as abusing a
dominant position—

(@

(b)

(©

if it is shown that its behaviour was
exclusively directed to improving the
production or distribution of goods or
promoting technical or economic progress,
and consumers were allowed a fair share of
theresulting benefit;

if theeffect or likely effect of itsbehaviour in
a market is the result of its superior
competitiveperformance; or

by reason only that the enterprise enforces or
seeks to enforce any right under or existing
by virtue of any copyright, patent, registered
design or trademark except where the
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Request for
Commission to
consider conduct

Notification for
guidance

Effect of
guidance

Commission is satisfied that the exercise of
thoserights—

(i) hasthe effect of lessening competition
substantially inamarket; and

(if) impedesthe transfer and dissemination
of technology.

8.(1) Sections 9 and 10 provide for conduct of an
enterprise which the Commission considers may infringe the
prohibition in section 7(1), to be considered by it on the
application of that enterprise.

(2) Schedule 2 provides for the procedure to be
followed —

(& byanenterprisemaking anapplication; and

(b) by the Commission, in considering an
application.

9.(1) An enterprise which applies for conduct to be
considered under thissection shall —

(@ notify theCommissionof it; and

(b) applytoitforguidance.

(20 On an application under this section, the
Commission may give the applicant guidance as to whether or
not, initsview, the conduct islikely toinfringe the prohibition
insection 7(1).

10.(1) Thissection appliesto conduct, if the Commission
has determined an application under section 9(2) by giving
guidancethat the conduct isunlikely toinfringethe prohibition
insection7(1).
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(2) The Commission upon receipt of an application
under subsection (1) may grant an authorisation, where it is
satisfied that the agreement or practice, as the case may be, is
likely to promote the public benefit and is reasonable in the
circumstances.

(3 Anauthorisation may be subject to such terms and
conditionsasthe Commission considersfit and for suchtimeas
it shall specify.

(4) The Commission shall before granting an
authorisation—

(8 publishanoticeinthe Gazetteand in at least
one newspaper that is published daily
informing the public of the application and
advising that any person who has an interest
in the matter may submit written objections
to the grant of the authorisation, within the
timespecifiedinthenotice; and

(b) consider all objections received and satisfy
itself that it is reasonable in the
circumstancesto grant the authorisation.

(5) Where the Commission refuses to grant an
authorisation, it shall inform the applicant in writing of the
refusal and thereasonsfor suchrefusal.

29. While an authorisation granted under section 28(2)
remainsinforce, nothing in thisAct shall prevent the applicant
from giving effect to any provision of an agreement, or from
engaging in any practice, towhichtheauthorisationrel ates.

30.(1) Subjecttosubsection (2),the Commissionshall —

(@ revoke an authorisation where it is satisfied
that —

(i) the authorisation was granted on

Effect of
authorisation

Revocation or
amendment of
authorisation
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the arrangements are related to the introduction or
maintenance of —

(@ standards for products or the quality of
service that is reasonably necessary for the
protection of thepublic; and

(b) standards of competence and integrity that
arerequired—

(i) inthe practice of atrade or profession
relatingtotheservice; or

(i) in the collection and dissemination of
informationrelatingtotheservice.

Bid-rigging 27.(1) Subject to subsection (2), it is unlawful for two or
more personsto enter into an agreement whereby—

(@ oneor moreof them agreeto undertakenot to
submit a bid in response to a call or request
for bidsor tenders; or

(b) as bidders or tenderers they submit, in
response to acall or request, bids or tenders
that are arrived at by agreement between or
among themselves.

(2) This section does not apply in respect of an
agreement that isentered into or asubmission that isarrived at
only by enterprises each of whichis, in respect of every one of
theothers, an affiliate.

Sub-Part VI- Authorisation

Grantof 28.(1) Notwithstanding this Act, an enterprise that

authorisation

proposesto enter into or carry out an agreement or to engagein
a business practice which, in its opinion, is an agreement or
practice affected or prohibited by this Act, may apply to the
Commission in the prescribed form for an authorisation to do
0.
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(2) The Commission shall take no further action under
this Sub-Part with respect to the conduct to which this section
applies, unless—

(@) it has reasonable grounds for believing that
there has been a material change of
circumstancesinceit gaveitsguidance;

(b) it has a reasonable suspicion that the
information on which it based its guidance
was incomplete, false or mideading in a
material particular; or

(c) acomplaint about the conduct hasbeen made
toit.

(3) A penalty may not be imposed under this Sub-Part
in respect of any infringement of the prohibition by conduct to
whichthissection applies.

(4) The Commission may, however, remove the
immunity given by subsection (3) if —
(@) it takes action under this Sub-Part with

respect to the conduct in one of the
circumstances mentionedin subsection (2);

(b) it considersthat it islikely that the conduct
will infringethe prohibition; and

(c) itgivesnoticeinwriting to the enterprise on
the application of which the guidance was
given that it is removing the immunity as
fromthedatespecifiedinthenotice.

(5) Where the Commission hasareasonable suspicion
that information—

(@) onwhichitbaseditsguidance; and
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Provisions
restricting,
preventing or
distorting
competition

(b) which was provided to it by an enterprise
engagingintheconduct,

wasincomplete, false or misleading inamaterial particular,
the date specified in the notice under subsection (4)(c) may
beearlier than thedate on whichthenoticeisgiven.

Sub-Part 11 - Agreements etc Preventing, Restricting or
Distorting Competition

11.(1) Subject to this section, agreements between
enterprises, trade practices or decisions of enterprises, or
undertakings or concerted practices of enterprises that have or
are likely to have as their object or effect the prevention,
restriction or distortion of competition within Seychelles, are
prohibited unless they are excluded in accordance with the
provisionsof this Sub-Part.

(2) Subsection (1) applies to agreements, practices,
undertakingsor decisionsthat —

(a8 directly or indirectly fix purchase or selling
prices, or determine any other trading
conditions;

(b) limit or control production, markets,
technical development or investment;

(c) provide for the artificial dividing up of
marketsor sourcesof supply;

(d) affecttenderstobesubmittedinresponsetoa
request for bids; including—

(i) notto submit abidin responseto acall
or request for bidsor tenders; or

(if) asbiddersthey submit, in responseto a
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the enterprise in respect of which the attempt to influence is
made, areaffiliated companiesor, asthecasemay be, principal
and agent.

(3) For the purposes of this section, the publication by
asupplier of goodsother than aretailer of an advertisement that
mentions aresale pricefor the goodsis an attempt to influence
an increase or the maintenance of the selling price of any
person in the hands of which the goods comefor resale, unless
the priceisso expressed asto makeit clear to any personwhich
becomesawareof theadvertisement that the goodsmay be sold
at alower price.

26.(1) An enterprise shall not conspire, combine, agree or
arrangewith another personto—

(@ limit the facilities for transporting,
producing, manufacturing, storing or dealing
inany goodsor supplyingany service;

(b) prevent, limit or unduly lessen, the
manufacture or production of any goods to
enhance unreasonably the pricethereof;

()  unduly lessen competition in the production,
manufacture, purchase, sale, supply, rental or
transportation of any goods;

(d) unduly lessen, limit or prevent competition
in the provision of insurance on persons
concerned in or property related to the
production, storage, transportation or
dealing in any goods or the provision of
Sservices; or

(e) otherwise unduly restrain or injure
competition.

(2) Nothing in subsection (1) applies to a case where

Action to restrain
competition
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@

(b)

(©

(d)

(€)

the structure of the market likely to be
affected by the proposed merger;

the degree of control exercised by the
enterprises concerned in the proposed
merger in the market, and particularly the
economic and financial power of the
enterprises,

theavailability of alternativesto the services
or goods supplied by the enterprises
concernedinthemerger;

the likely effect of the proposed merger on
consumersand theeconomy; and

the actual or potential competition from
other enterprises and the likelihood of
detriment to competition.

Sub-Part V - Anti-Competitive Business Conduct

Pricefixing

25.(1) Anenterprise engaged in the business of producing

or supplying goods or services shal not, directly or

indirectly—

@

(b)

by agreement or promise, intimidation or
threat or any likemeans, attempt toinfluence
an increase, the maintenance or a reduction
of the price at which any other enterprise
supplies or offersto supply, or advertisesfor
goodsor services; or

refuse to supply goods or services to, or
otherwise discriminate against, any other
enterprise engaged in business because of
thelow pricing policy of that enterpriseor for
any other reason.

(2)  Subsection (1) doesnot apply wheretheenterprise
attempting to influence the conduct of another enterprise, and
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(€)

(f)

call or request, bids or tenders that are
arrived at by agreement between or
among themselves, unless enterprises
are not able to submit their bids
individualy;

apply dissimilar conditions to equivalent
transactionswith other partiesengaged in the
same trade, thereby placing those other
partiesat acompetitivedisadvantage; or

make the conclusion of agreements subject
to acceptanceby partiesother thanthe offeror
of supplementary obligationswhich, by their
nature or according to commercial usage,
have no connection with the subject of such
agreements.

(3) Subsection (1) applies only if the agreement,
practice, undertaking or decision is, or is intended to be,
implementedin Seychelles.

(4) Subsection (1) doesnot apply to—

(@

(b)

an agreement or acategory of agreementsthe
conclusion of which has been authorised
under section 28(2); or

an agreement, apractice, an undertaking or a
decision that in the opinion of the
Commission—

(i) contributes to the improvement of
production of goods, supply of goods
and services, or the promotion of
technical or economic progress, while
allowing consumers a fair share of the
resulting benefits,

(if) imposes on the enterprises concerned
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Agreements
containing
exclusionary
provision

Request for
Commission to
examine
agreement

only such restrictions as are
indispensable to the attainment of the
objectives mentioned in subparagraph
(i); or

(iii) does not afford such enterprises the
possibility of eliminating competition
in respect of a substantial part of the
goodsor servicesconcerned.

(5) An agreement or decision which is prohibited by
subsection (1) isvoid.

12.(1) An enterprise shall not give effect to an
exclusionary provision in an agreement where the agreement
is entered into or arrived at between enterprises any two or
more of which are in competition with each other, if the effect
of theprovisionisto prevent, restrict or limit—

(@ thesupply of goodsor servicesto; or

(b) theacquisitionof goodsor servicesfrom,

any particular enterprise or class of enterprise either generally
orinparticular circumstancesor conditions, by all or any of the
partiesto the agreement.

(2) For the purposes of subsection (1), an enterpriseis
in competition with another enterprise if the first mentioned
enterpriseis, orislikely to beor intheabsenceof the provision
referred to in subsection (1), would be or would belikely to be,
in competition with the other enterprise, in relation to the
supply or acquisition of all or any of the goods or servicesto
whichthat provisionrelates.

13.(1) Section 14 provides for an agreement to be
examined by the Commission ontheapplication of aparty toit,
if the party considers that it may infringe the prohibition in
section11(1) or 12 (1).
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(2) An application under subsection (1) shall be made
in the prescribed form and accompanied by the prescribed
information.
(3) Subsection (1) shall apply to any public bid for the
control of anenterprise.
23.(1) Anenterpriseseeking permissionto effectamerger  permitted
under section22(1) shall — merger
(@) demonstrate that if the merger was not
completed it is not likely that the relevant
efficiency gains would be realised by means
that would limit competition to a lesser
degreethanthe merger; or
(b) demonstrate that reasonable steps have been
taken within the recent past to identify
alternative purchasers for the assets of the
failing business, and describe in detail the
results of the search for alternative
purchasers.
(2) A merger may be permitted if the parties establish
that —
(@ the merger is likely to bring about gains in
real as distinct from pecuniary efficiencies
that are greater than or more than offset the
effects of any limitation on competition that
result or arelikely to result from the merger;
or
(b) oneof the partiesto the merger isfaced with
actual or imminent financial failure, and the
merger represents the least anti-competitive
among the known alternative uses for the
assetsof thefailing business.
24. In determining, in any particular case whether to  Factorstobe
grant permission, the Commission shall take into account the  oerasan o
following— permission
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(@ supplies of goods were withheld from a
dedler;

(b) during a period ending immediately before
the supplies were so withheld, the supplier
was doing business with the dealer or was
supplying goods of the same description to
other dealers carrying on businessin similar
circumstances; and

(c) thededer, to the knowledge of the supplier,
had within the preceding 6 months acted as
described in section 19(1)(a) or had
indicated its intention to act as described in
section 19(1)(b) in relation to the goods in
question.

(5) Subsections (3) and (4) do not apply where the
proof that supplieswere withheld consists only of evidence of
requirements imposed by the supplier in respect of the time at
which or theform in which payment wasto be made for goods
supplied or to be supplied.

Sub-Part 1V - Control of Merger Situation by Commission
Merger 21. All mergersinvolving an enterprisethat—

(@) byitself contrals; or

(b) together with any other enterprise with
whichit intendsto effect the merger islikely
tocontrol,

40 per cent of amarket or such other amounts as the Minister
may prescribe are prohibited unless permitted by the
Commissioninaccordancewiththis Sub-Part.

Application to 22.(1) Wherean enterprisereferred to in subsection (1) is

Commission for
merger

desirousof effectingamerger, it shall apply to the Commission
for permissionto effect themerger.
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(2) Schedule 3 provides for the procedure to be
followed —

(@ byaparty making such anapplication; and

(b) by the Commission, in considering such an
application.

14.(1) A party to an agreement which applies for the
agreement to be examined under thissection shall —

(@ notify theCommissionof it; and

(b) applytoitforguidance.

(2) On an application under this section, the
Commission may give the applicant guidance as to whether or
not, in its view, the agreement is likely to infringe the
prohibitioninsection11(1) if itisnot excluded, or 12(1).

(3) Where an agreement to which aprohibition applies
has been notified to the Commission under this section, no
penalty is to be imposed under this Sub-Part in respect of any
infringement of the prohibition by the agreement which occurs
during theperiod —

(@  beginning with the date onwhich notification
wasgiven; and

(b)  ending with such date as may be specified in
anotice in writing given to the applicant by
the Commission when the application has
been determined.

(4) The date specified in the notice under subsection
(3)(b) may not be earlier than the date on which the notice is
given.

15.(1) This section applies to an agreement if the
Commission hasdetermined an application under section 14(2)
by giving guidance that the agreement is unlikely to infringe

Notification for
guidance

Effect of
guidance
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theprohibitioninsection 11(1) regardlessof whether or notitis
excluded, or 12(1).

(2) The Commission shall take no further action under
this Sub-Part with respect to an agreement towhich thissection
applies, unless—

(a8 it has reasonable grounds for believing that
there has been a material change of
circumstancesinceit gaveitsguidance;

(b) it has a reasonable suspicion that the
information on which it based its guidance
was incomplete, false or misleading in a
material particular; or

(c) acomplaint about the agreement has been
madeto it by aperson whichisnot aparty to
it.

(3) A penalty may not be imposed under this Sub-Part
inrespect of any infringement of aprohibition by an agreement
towhichthisSub-Part applies.

(4) The Commission, however, may remove the
immunity given by subsection (3) if —

(@ it takes action under this Sub-Part with
respect to the agreement in one of the
circumstances mentioned in subsection (2);

(b) it considersit likely that the agreement will
infringethe prohibition; and

(c) itgivesnoticein writing to the party on the
application of which theguidancewasgiven
that it isremoving the immunity as from the
datespecifiedinthe notice.

(5) If the Commission has a reasonable suspicion that
information—

[3rd November 2009] Supplement to Official Gazette

245

goods shall be treated as withholding supplies from a dedler,
where—

(& the supplier refuses or fails to supply those
goodstotheorder of thededer;

(b) the supplier refuses to supply those goods to
the dealer except at prices, or on terms or
conditions as to credit, discount or other
matters, which are significantly less
favourable than those at or on which that
supplier normally supplies those goods to
other dealers carrying on businessin similar
circumstances; or

(c) the supplier enters into an agreement to
supply goods to the dealer and treats it in a
manner significantly less favourable than
that in which the supplier normally treats
other dealersin the goods supplied in respect
of times or methods of delivery, or other
matters arising in the execution of the
agreement.

(2) A supplier shall not be treated as withholding
supplies of goods on any ground mentioned in section 19(1) if,
in addition to that ground, the supplier has other grounds
which, standing alone, would justify the withholding of those
supplies.

(3) Subject to subsection (5), where in proceedings
brought against a supplier of goods in respect of a
contravention of section 19, the matters specified in subsection
(4) are proved, it shall be presumed, unless the contrary is
proved, that the supplies were withheld on the ground that the
dealer had acted or waslikely to act asdescribed inthat section.

(4) Forthepurposesof subsection (3), thefollowing are
required to beproved —
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insofar as it regulates the price at which goods produced or
processed by thelicenseeor assigneemay besold by thedealer.

Maintenance of 19.(2) Itisunlawful for asupplier to withhold supplies of
g"r'i’;g“m rede  any goods from a dealer seeking to obtain them for resale on
thegroundthat thedealer —

(@) has sold goods obtained either directly or
indirectly from that supplier at a price below
the resale price or has by other means
supplied such goods either directly or
indirectly to athird party which had done so;
or

(b) islikely, if thegoodsare suppliedtoit, to sell
them at a price below that price, or supply
them either directly or indirectly to a third
party who would be likely to supply the
goods at a price below that paid for those
goods.

(2) Whereunder thissectionit would be unlawful for a
supplier to withhold supplies of goods, it is also unlawful for
that supplier to cause or procureany other supplier to do so.

(3) Inthissection“theresaeprice”,inrelationtoasale
of goods of any description, meansany price—

(@) notified to the dealer or otherwise issued by
or on behalf of a supplier of the goods in
question, whether lawfully or not, as the
price or minimum price which is to be
charged or is recommended as appropriate,
forasaleof goods of that description; or

(b) agreed to be charged for goods, by an
agreement between the deder and any
supplier of thegoods.

Withholding 20.(1) For the purposes of this Sub-Part, a supplier of

supplies
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(& onwhichitbaseditsguidance; and

(b)  which was provided to it by a party to the
agreement,

was incomplete, false or miseading in a materia
particular, the date specified in the notice under
subsection (4)(c) may be earlier than the date on
whichthenoticeisgiven.

Sub-Part 111 - Resale Price Maintenance

16.(1) Itisunlawful for any two or more enterprises that
are suppliersof goods, or their agents, to enter into or carry out
any agreement whereby the enterprises or their agents, as the
case may be, undertaketo—

(@ supply goodsonlyto dealers, whether those
dealers are parties to the agreement or not,
which undertake to resell or have resold
goods in accordance with agreed conditions
as to the price at which those goods may be
resold; or

(b)  supply goods to dealers that resell or have
resold goodsin breach of any conditionsasto
the price at which those goods may be resold
on terms less favourable than those
applicable in the case of other dealers
carrying on business in similar circum-
stances, or withhold supplies of goods from
suchdealers.

(2) Itisunlawful for an enterprise that is a supplier of
goodsor itsagent to enter into or carry out any agreement—

(@  whereby it undertakes to withhold ordersfor
supplies of goods from suppliers, whether
partiesto the agreement or not, which—

Collective
agreements by
dealersor
suppliers
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(i) supply or have supplied goods without
imposing a condition respecting the
minimum price a which goods may be
resold; or

(ii) refrain from taking steps to ensure
compliancewiththe conditionreferred
to under subparagraph (i) in respect of
goodssupplied by them; or

(b) that permitsdiscrimination in its handling of
goodssupplied under subsection (1).

(3) It isunlawful for those enterprises or their agents
referred to in subsection (1) or the enterprise or its agent
referred to in subsection (2) to enter into or carry out any
agreement authorising —

(@ the recovery of penalties, however
described, by or onbehalf of thepartiesto the
agreement from dealers who re-sell or have
resold goods in breach of any condition
describedin subsection (1) or (2); or

(b) the conduct of any proceedings in
connection with the recovery of penalties as
describedin paragraph (a).

4 An agreement that contravenes any of the
provisionsof thissectionisvoid.

Agreement re 17.(1) A term or condition of an agreement for the sale of

mi”im“'.‘”c‘j rede  gny goods by asupplier to adealer isvoid to the extent that it

pricevol purports to establish or provide for the establishment of
minimum pricesto be charged ontheresal e of those goods.

2 Subject to subsections (3) and (4), it is unlawful
for asupplier of goodsoritsagentto—

(@ includeinan agreement for the sale of goods
atermor condition whichisvoid by virtue of
thissection;
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(b) require, asacondition of supplying goodsto
adeadler, theinclusionintheagreement of any
term or condition or the giving of any
undertaking that is void in accordance with
subsection (1);
(c) notify to deders, or otherwise publish in
relation to any goods, a price stated or
calculated to be understood as the minimum
price which may be charged on the resale of
thosegoods.
(3) Subsection (2)(a) does not affect the enforceability
of an agreement except in respect of the term or condition
whichisvoid by virtueof thissection.
(4) Nothing in subsection (2)(c) shall be construed as
precluding asupplier or an agent acting on a supplier's behalf,
from notifying to dedlers or otherwise publishing prices
recommended as appropriatefor theresal eof goods supplied or
tobesupplied by thesupplier.
18.(1) Section 17 applies to patented goods and goods  Patented goods

made by apatented processasit appliesto other goods.

(2) Notice of any term or condition which is void by
virtue of section 17, or whichwould besovoidif includedinan
agreement relating to the sale of any such goods, isof no effect
for the purpose of limiting the right of a dealer to dispose of
those goodswithout infringement of the patent.

(3 Nothing in section 17 and this section affects the
validity, as between the parties to an agreement and their
successors, of any termor condition of —

(8 alicencegranted by the proprietor of apatent
or alicenseeunder any suchlicence; or

(b)  anyassignment of apatent,



