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WORLD TRADE ORGANIZATION
APPELLATE BODY

Thailand — Customs and Fiscal Measures on AB-2011-1
Cigarettes from the Philippines

Present:
Thailand, Appellant
Philippines, Appellee Van den Bossche, Presiding Member

Ramirez-Hernandez, Member
Australia, Third Participant Zhang, Member
China, Third Participant
European Union', Third Participant
India, Third Participant
Separate Customs Territory of Taiwan, Penghu,

Kinmen and Matsu, Third Participant

United States, Third Participant
l. Introduction
1. Thailand appeals certain issues of law and legal interpretations developed in the Panel Report,

Thailand — Customs and Fiscal Measures on Cigarettes from the Philippines (the "Panel Report").?
The Panel was established on 17 November 2008 to consider a complaint by the Philippines with
respect to certain customs and fiscal measures imposed by Thailand on cigarettes imported from the

Philippines.?

This dispute began before the entry into force of the Treaty of Lisbon amending the Treaty on
European Union and the Treaty establishing the European Community (done at Lisbon, 13 December 2007) on
1 December 2009. On 29 November 2009, the World Trade Organization received a Verbal Note (WT/L/779)
from the Council of the European Union and the Commission of the European Communities stating that, by
virtue of the Treaty of Lisbon, as of 1 December 2009, the "European Union" replaces and succeeds the
"European Community”. On 13 July 2010, the World Trade Organization received a second Verbal Note
(WT/Let/679) from the Council of the European Union confirming that, with effect from 1 December 2009, the
European Union replaced the European Community and assumed all the rights and obligations of the European
Community in respect of all Agreements for which the Director-General of the World Trade Organization is the
depositary and to which the European Community is a signatory or a contracting party. We understand the
reference in the Verbal Notes to the "European Community" to be a reference to the "European Communities".
In the proceedings before the Panel, the third party submission dated 18 May 2009 and the statement at the third
party session on 11 June 2009 were made by the delegation of the European Communities. On 8 January 2010,
the European Union requested the Panel to refer to "European Union" and "EU", rather than “"European
Communities" and "EC", in the Panel Report. (Panel Report, footnote 3 to para. 1.6) We refer to the European
Union in this Report.

“WT/DS371/R, 15 November 2010.

*panel Report, para. 1.3.
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2. Before the Panel, the Philippines made a number of claims in respect of several Thai customs
and fiscal measures affecting cigarettes imported from the Philippines.* The Philippines raised three
sets of claims: (i) with respect to measures pertaining to customs valuation, under Articles 1, 4, 5, 7,
10, and 16 of the Agreement on Implementation of Article VII of the General Agreement on Tariffs
and Trade 1994 (the "Agreement on Customs Valuation")®; (ii) with respect to measures forming part
of Thailand's value added tax ("VAT") regime under Article I11:2 and Article I11:4 of the General
Agreement on Tariffs and Trade 1994 (the "GATT 1994")%: and (iii) with respect to Thailand's
administration of certain customs and fiscal measures, including with respect to guarantees, under
Article X of the GATT 1994.

3. The Panel Report was circulated to Members of the World Trade Organization (the "WTQ")
on 15 November 2010.

*Panel Report, para. 7.1.

With respect to Thai Customs' valuation of cigarettes imported from the Philippines and cleared
between 11 August 2006 and 13 September 2007, the Philippines claimed that: (i) Thailand acted inconsistently
with Article 1.1 and Article 1.2(a) of the Agreement on Customs Valuation because Thai Customs improperly
rejected the transaction values of those entries; (ii) Thai Customs applied the deductive valuation method
inconsistently with Thailand's obligations under Articles 5 and 7 in determining the customs value of those
cigarette entries; (iii) Thailand acted inconsistently with its obligation under Article 10 not to disclose
confidential information; and (iv) Thailand acted inconsistently with its obligation under Article 16 to provide
an explanation for the determination of the final customs value. The Philippines also claimed that Thailand
acted inconsistently with Article 1.1 and Article 1.2(a) of the Agreement on Customs Valuation by maintaining
an unpublished general rule requiring the rejection of transaction value and the use of the deductive valuation
method. (Panel Report, paras. 7.2 and 7.79-7.81)

®The Philippines claimed that Thailand acted inconsistently with Article 111:2, first sentence, of the
GATT 1994 by subjecting imported cigarettes to tax in excess of that applied to like domestic cigarettes
through: (i) a discriminatory tax base for VAT imposed on imported cigarettes; and (ii) the exemption of
domestic cigarettes from VAT obligations. The Philippines also claimed that Thailand acted inconsistently with
Acrticle I11:4 of the GATT 1994 by imposing more onerous administrative requirements on resellers of imported
cigarettes than on resellers of domestic cigarettes. (Panel Report, paras. 7.412, 7.568, and 7.645)

"The Philippines claimed that Thailand acted inconsistently with Article X:1 of the GATT 1994 by
failing to publish: (i) the methodology for determining the maximum retail selling price ("MRSP"), a reference
price fixed by the Thai Government for each brand of cigarettes; (ii) the methodology for determining
ex factory prices for Thailand Tobacco Monopoly ("TTM") cigarettes; and (iii) laws and regulations governing
the release of guarantees for potential liability arising from health, excise, and television taxes. The Philippines
also raised the following claims under Article X:3(a) of the GATT 1994: (i) Thailand did not administer its
customs and internal tax rules in a "reasonable" and “impartial" manner by appointing certain senior Thai
Government officials to serve on the Board of Directors of TTM; (ii) undue delays in the decision-making
process of the Board of Appeals (the "BoA") constitute an "unreasonable™ administration of customs laws;
(iii) the determination of the tax base for VAT for imported cigarettes is administered in a "non-uniform",
"unreasonable”, and "partial” manner; and (iv) the establishment of the health, excise, and television taxes in
relation to imported cigarettes is administered in a "non-uniform”, "unreasonable”, and "partial” manner. The
Philippines further claimed that Thailand acted inconsistently with Article X:3(b) of the GATT 1994: by
(i) failing to maintain tribunals or procedures for the prompt review of appeals against certain customs valuation
decisions; and (ii) failing to maintain or institute tribunals or procedures for the purpose of prompt review of
guarantees imposed by Thai Customs on imported cigarettes. (Panel Report, paras. 7.759, 7.862, 7.989,
and 7.1016)
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4. In its Report, the Panel made a number of findings with respect to the scope of the matters
before it?, and a number of findings that Thailand had acted inconsistently with its obligations under

the Agreement on Customs Valuation.” None of these findings is at issue in this appeal.

5. The Panel further made several findings that Thailand had acted inconsistently with its
obligations under Article 111 of the GATT 1994, including that:

(b) regarding the VAT exemption for domestic cigarette
resellers, Thailand acted inconsistently with Article 111:2, first
sentence by subjecting imported cigarettes to a VAT liability in
excess of that applied to like domestic cigarettes by granting the
exemption from the VAT liability only to domestic cigarettes
resellers; and

(c) regarding the VAT exemption for domestic cigarette
resellers, Thailand acted inconsistently with Article I11:4 by
subjecting imported cigarettes to less favourable treatment compared
to like domestic cigarettes by imposing additional administrative
requirements, connected to VAT liabilities, on imported cigarette
resellers.”

8With respect to the claims advanced by the Philippines, the Panel found that: (i) the Philippines' claim
under Article X:3(a) of the GATT 1994 with respect to the Thai VAT system was outside its terms of reference
because the Philippines failed to plainly connect the challenged measure with Article X:3(a) in its panel request;
and (ii) the Philippines' claim under Article X:3(a) with respect to the health, excise, and television taxes was
within the Panel's terms of reference. (Panel Report, para. 8.1(a) and (b); see also paras. 7.26 and 7.31) The
Panel also found that, although the two provisions were listed in the panel request, the Philippines' claims under
Article 4 and Article 7.1 of the Agreement on Customs Valuation were not supported by specific arguments and
evidence presented in a timely manner, and further that Article 7.1 of the Agreement on Customs Valuation does
not constitute a basis for an independent sequencing claim under that Agreement. (Ibid., paras. 8.5 and 8.6; see
also para. 7.280) With respect to the measures at issue, the Panel found the following to be within its terms of
reference: (i) Thai Customs' valuation determinations for the imported cigarettes at issue that were cleared
between 11 August 2006 and 13 September 2007; and (ii) the December 2005 MRSP Notice, the September
2006 MRSP Notice, the March 2007 MRSP Notice, and the August 2007 MRSP Notice. (lbid., para. 8.1(c)
and (d); see also paras. 7.51 and 7.67)

°Panel Report, para. 8.2; see also paras. 7.195, 7.223, 7.266, 7.332, 7.398, and 7.411. With respect to
the Philippines' claims under the Agreement on Customs Valuation, the Panel found that the rejection by Thai
Customs of the declared transaction values for certain cigarette entries in 2006 and 2007 was inconsistent with
Article 1.1 and Article 1.2, and that Thailand acted inconsistently with Article 1.2(a) by failing to communicate
Thai Customs' grounds for such rejection. The Panel also found that the application by Thai Customs of its
valuation methodology was inconsistent with Thailand's obligations under Article 7.1 and Article 7.3, and that
Thailand acted inconsistently with Article 10 and Article 16, respectively, by disclosing confidential
information, and by failing to provide an adequate explanation as to how Thai Customs determined customs
values for imported cigarettes. The Panel found, however, that Thailand does not, as the Philippines claimed,
maintain or apply a general rule requiring the rejection of the transaction value and the use of the deductive
valuation method.

%Panel Report, para. 8.3(b) and (c); see also paras. 7.644 and 7.738. The Panel also found that
Thailand acted inconsistently with Article 111:2, first sentence, by subjecting imported cigarettes to VAT liability
in excess of that applied to like domestic cigarettes with respect to the MRSPs for the December 2005 MRSP
Notice, the September 2006 MRSP Notice, the March 2007 MRSP Notice, and the August 2007 MRSP Notice.
(Ibid., para. 8.3(a); see also para. 7.567) This finding has not been appealed.
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6. The Panel also made certain findings that Thailand had acted inconsistently with its
obligations under Article X of the GATT 1994, including that:

(9) Thailand acted inconsistently with Article X:3(b) by failing

to maintain or institute independent review tribunals or process for

the prompt review of guarantee decisions.™
7. The Panel recommended that the Dispute Settlement Body (the "DSB") request Thailand to
bring those measures found to be inconsistent into conformity with its obligations under the
GATT 1994 and the Marrakesh Agreement Establishing the World Trade Organization (the "WTO
Agreement™). The Panel made no recommendation with respect to one measure that had expired.
With respect to certain other measures found to be inconsistent with Thailand's obligations under the
Agreement on Customs Valuation, the Panel indicated that it was "not entirely clear ... whether and, if

nl2

so, to what extent"™ those measures have effects on subsequent measures. Accordingly, for those

measures, the Panel stated that its recommendations "apply only to the extent [that those measures]

continue to have effects".*®

8. On 22 February 2011, Thailand notified the DSB of its intention to appeal certain issues of
law covered in the Panel Report and certain legal interpretations developed by the Panel, pursuant to
Article 16.4 and Article 17 of the Understanding on Rules and Procedures Governing the Settlement
of Disputes (the "DSU"), and filed a Notice of Appeal* and an appellant's submission pursuant to
Rule 20 and Rule 21, respectively, of the Working Procedures for Appellate Review (the "Working
Procedures").”® On 14 March 2011, the Philippines filed an appellee's submission.** On 15 March
2011, Australia, the European Union, and the United States each filed a third participant's

submission'’, and the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu notified its

panel Report, para. 8.4(g); see also para. 7.1087. The Panel also found that: (i) Thailand acted
inconsistently with Article X:1 of the GATT 1994 by failing to publish the methodology used to determine the
MRSP (the tax base for VAT); (ii) Thailand did not act inconsistently with Article X:1 by failing to publish the
methodology and data necessary to determine ex factory prices for domestic cigarettes; (iii) Thailand acted
inconsistently with Article X:1 of the GATT 1994 by failing to properly publish the general rule pertaining to
the release of guarantees; (iv) Thailand did not act inconsistently with Article X:3(a) by appointing certain
government officials to the Board of Directors for TTM; (v) Thailand acted inconsistently with Article X:3(a)
because of the delays caused in the BoA decision-making process; (vi) the Philippines' claim relating to the
administration of Thai health, excise, and television taxes was improperly brought under Article X:3(a); and
(vii) Thailand acted inconsistently with Article X:3(b) by failing to maintain or institute independent review
tribunals or processes for the prompt review of customs valuation determinations. (lbid., para. 8.4(a)-(f); see
also paras. 7.791, 7.829, 7.861, 7.929, 7.969, 7.988, and 7.1015) W.ith the exception of the Panel's finding in
paragraph 8.4(g)—reproduced above—none of these findings are at issue in this appeal.

“Panel Report, para. 8.8.

Bpanel Report, para. 8.8.

Y“WT/DS371/8 (attached as Annex | to this Report).

BWT/AB/WP/6, 16 August 2010.

1%Pursuant to Rule 22 of the Working Procedures.

Ypursuant to Rule 24(1) of the Working Procedures.
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intention to appear at the oral hearing as a third participant.® On 16 March 2011, China and India
each notified its intention to appear at the oral hearing and requested to make an oral statement at the
hearing. In accordance with Rule 24(4) of the Working Procedures, the Division authorized China,
India, and the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu, each to make an oral

statement at the hearing.

9. By letter dated 15 March 2011, the Philippines requested, pursuant to Rule 18(5) of the
Working Procedures, authorization from the Appellate Body Division hearing this appeal to correct a
clerical error in its appellee's submission. On 16 March 2011, the Division invited Thailand and the
third participants to comment on this request. No comments were received. On 18 March 2011, the
Division authorized the Philippines to correct the clerical error in its appellee's submission.

10. The Panel adopted additional working procedures for the protection of business confidential
information ("BCI")™, but we have not done so in this appeal. Neither participant requested that we
adopt additional procedures for the protection of BCI in these appellate proceedings, although the
Philippines made a conditional request that we consult the participants in the event that we considered
it necessary to refer to information that was considered to be BCI in the proceedings before the Panel.
We have not found it necessary to refer to any such information in this Report.

11. The oral hearing in this appeal was held on 18 and 19 April 2011. The participants and
three of the third participants (Australia, the European Union, and the United States) made oral
statements. The participants and third participants responded to questions posed by the Members of

the Division hearing the appeal.
1. Arguments of the Participants and the Third Participants
A. Claims of Error by Thailand — Appellant

1. Article 111:2 of the GATT 1994

12. Thailand requests the Appellate Body to reverse the Panel's finding that Thailand acted
inconsistently with Article 111:2, first sentence, of the GATT 1994. Thailand contends that the
measures at issue consist of administrative requirements that are not subject to the scope of

Article I11:2, and that, even if these administrative requirements could be examined under

8Although the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu indicated that its
notification was made pursuant to Rule 24(2) of the Working Procedures, the notification was not received
before the 17:00 deadline specified in Rule 18(1) of the Working Procedures. Accordingly, the Division treated
it as a notification and request to make an oral statement at the hearing made pursuant to Rule 24(4) of the
Working Procedures.

9See Panel Report, paras. 2.3 and 2.4, and Annex A-1 at pp. 399 and 400.
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Article 111:2, the Panel erred in finding an inconsistency arising in situations where resellers of

imported cigarettes do not satisfy those requirements.

13. Thailand argues that the Panel improperly found a violation of Article 111:2 because the
Panel's analysis was not based on any difference in the tax burdens imposed on imported and
domestic cigarettes, but rather on the regulatory requirements affecting the resale of imported
cigarettes and the consequences of non-compliance with those requirements. In Thailand's view, such
a difference in regulatory requirements cannot give rise to a violation of Article 111:2 and should

therefore have been addressed solely under Article 111:4.

14. According to Thailand, Article 111:2 "imposes a strict standard"® that internal taxes or internal
charges on imported products may not be in excess of those applied to like domestic products. Thus,
Acrticle I11:2 concerns the actual tax burden, and is essentially a mathematical exercise in which the
tax burden on imported and domestic products under the measure at issue is first identified and then
compared. In contrast, Article 111:4 addresses the non-charge elements of internal legislation, which,

in this dispute, consist of administrative requirements.

15. Thailand submits that the difference in how measures are analyzed under Article 111:2 and
under Article 111:4 explains why it is important to maintain the distinction between their scopes.
Article 111:2 is intended to discipline the tax burdens imposed on imported and domestic products by
Members, not how Members regulate their internal markets. Subjecting administrative requirements,
or the financial consequences of failing to comply with those requirements, to the scope of
Acrticle I11:2 will deprive Members of their right under Article I11:4 to regulate sales of imported and
domestic products differently, so long as the differences do not amount to less favourable treatment of
imported products. Thailand further argues that it is well established that a measure that consists of
administrative requirements should be analyzed under Article 111:4, even if the failure to comply with
those administrative requirements may have financial consequences for an imported product.
Accordingly, the financial consequences of non-compliance with the administrative requirements of
Thailand's VAT regime cannot be treated as separate measures to be analyzed under Article 111:2

independently of those administrative requirements.

16. Thailand contends that, in the circumstances of this case, there is "no question of any

difference between the actual tax burden"?

on imported cigarettes and that on domestic cigarettes.
The Panel found that Thailand's VAT rate is seven per cent for both imported and domestic cigarettes,

and that the full amount of VAT is collected from both the domestic producer and the importer at the

“Thailand's appellant's submission, para. 55.
“1Thailand's appellant's submission, para. 73.
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time of the initial sale by the domestic producer or importer to the wholesaler. Thus, the Panel's
finding was not based on the tax burden under Thai VAT law, but instead solely on the difference in
the regulatory requirements for resales of imported and domestic cigarettes and the consequences of
failure to comply with those requirements. Such requirements, Thailand contends, "are fundamentally

administrative rather than fiscal in nature".?

17. Thailand objects to the Panel's reliance on the GATT panel report in US — Tobacco and to its
application of the proposition that a challenged measure is inconsistent with Article 111:2 where it
carries with it "the risk of discriminatory treatment of imports in respect of internal taxes".?® Thailand
states that it does not disagree that a risk of excess taxation may give rise to a violation of
Acrticle I11:2, and that a measure that contains an inherent risk of applying a higher tax rate for
imported products will be inconsistent with Article I11:2. Such risk, however, must relate to the
calculation of the tax burden imposed under the measures at issue. The scope of Article 111:2 cannot
be expanded to include consequences arising out of non-compliance with administrative requirements.
In this dispute, the measures at issue do not prescribe a mandatory formula that "mathematically,
invariably leads to a specific result concerning the tax rate".** Moreover, any risk associated with a
failure to comply with reporting requirements cannot be equated with an inherent risk of being subject
to higher taxation. Thailand maintains that the measures in this dispute a priori provide for equal

taxation for imported and domestic products.

18. Even if the Panel were correct in examining the consequences of failure to comply with
administrative requirements under Article 111:2, first sentence, Thailand argues that the Panel's finding
of inconsistency was incorrect for two reasons. First, a system of offsetting tax paid against tax
collected cannot be said to be inconsistent with Article 111:2 simply because private parties are
required to comply with certain administrative requirements in order to obtain offsetting credits.
Entitlement to a right is not any less "automatic" where parties do not avail themselves of that right.
Moreover, the Panel improperly relied on the Appellate Body report in Korea — Various Measures on
Beef in concluding that "what is relevant in assessing the consistency of a measure with the WTO
obligations is whether the concerned measure itself imposes 'the legal necessity' of certain action on
private parties".” In Thailand's view, the Appellate Body did not, in that dispute, suggest that WTO
law does not permit Members to require private parties to comply with administrative procedures in

order to protect their rights and fulfil their obligations under domestic law.

Thailand's appellant's submission, para. 78.

ZThailand's appellant's submission, para. 80 (quoting Panel Report, para. 7.625, in turn quoting GATT
Panel Report, US — Tobacco, para. 97 (emphasis added by the Panel)).

“Thailand's appellant's submission, para. 83.

“Thailand's appellant's submission, para. 93 (quoting Panel Report, para. 7.637, in turn quoting
Appellate Body Report, Korea — Various Measures on Beef, para. 146).
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19. Second, Thailand considers that the situations in which a tax credit may be denied involve
either instances in which resellers cannot establish that the claimed credit relates to an actual and
legitimate purchase of cigarettes, or where the rules do not relate to the purchase and resale of
imported products. It cannot be inconsistent with WTO law not to give tax credits on purchases that
may not have taken place, to require proof of purchase in order to obtain an input tax credit, or to
deny claims based on inaccurate invoices. An analysis of excess taxation for purposes of Article 111:2
must involve a comparison of the taxes applied on actual, legitimate, documented sales of imported
and domestic products, and WTO Members must be entitled to establish reporting and record-keeping
requirements to satisfy themselves that taxes are imposed and collected only with respect to legitimate
sales. Yet, Thailand claims, the Panel's finding under Article 111:2 implies that it would be required
under WTO law to grant input tax credits claimed by resellers even if the resellers cannot prove that
the purchases for which the credit was claimed actually took place.

2. Article 111:4 of the GATT 1994

20. Thailand requests the Appellate Body to reverse the Panel's finding that Thailand acted
inconsistently with Article 1l11:4 of the GATT 1994 by subjecting imported cigarettes to less
favourable treatment than that accorded to like domestic cigarettes, through the imposition of
additional VAT -related administrative requirements only on resellers of imported cigarettes. Thailand
advances three independent grounds for reversal of this finding: (i) that the Panel erred in its
application of Article 111:4 to the facts of this dispute and in finding that the Thai measures at issue
accord less favourable treatment to imported cigarettes; (ii) that the Panel violated Thailand's due
process rights, and acted inconsistently with Article 11 of the DSU and paragraph 15 of its Working
Procedures, in accepting and relying upon a piece of evidence submitted late in the proceedings by the
Philippines; and (iii) that the Panel erred in rejecting Thailand's defence under Article XX(d) of the
GATT 1994.

@) Article 111:4: "treatment no less favourable”

21. Thailand submits that the Panel's analysis and findings do not support a finding of less
favourable treatment under Article 111:4. Under Article I11:4, the fact that different regulatory regimes
apply to imported and to like domestic products is not determinative of whether imported products are
treated less favourably. Members have the right to treat imported products differently and, therefore,
to impose additional or more complicated requirements so long as they do not amount to less
favourable treatment. The Panel reached its finding without making any factual findings other than to
establish the existence of the different requirements themselves. According to Thailand, in this case

the Panel simply referred to price elasticity and switching patterns as an indication that the additional
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administrative requirements can potentially have a negative impact, and asserted that "an additional
administrative burden can be linked to the operating costs of [] businesses"”, which "could in turn
result in modifying the competitive conditions".?® The Panel's finding was thus based entirely on the
theoretical possibility that the differences "could potentially affect the competitive position of
imported cigarettes in a negative manner".”’ Thailand argues that the Panel, therefore, simply
identified differences in the regulatory treatment of resales of imported cigarettes and assumed that
those differences had the potential to affect negatively the competitive position of such imported

products.

22, Thailand points out that the Appellate Body has found that a measure that accords imported
products treatment different from that accorded to domestic products "is not necessarily inconsistent
with Article 111:4, as long as the treatment provided by the measure is 'no less favourable’."®® The
Panel's reliance on a "could potentially affect” standard appears to be founded on the Appellate Body's
statement in US — FSC (Article 21.5 — EC) that an examination of less favourable treatment "need not
be based on the actual effects of the contested measure in the marketplace".” The Appellate Body
also stated in that case, however, that a determination of less favourable treatment “cannot rest on
simple assertion, but must be found on a careful analysis of the contested measure and of its
implications in the marketplace".® The Panel appears to have considered it sufficient to identify any
conceivable potential negative effect on the competitive position of imports and to find a violation of
Acrticle I11:4 on that basis. As a result, the Panel made no attempt to identify how or to what extent the
minor differences in treatment might in practice increase costs, or how any increase in costs would
affect negatively the competitive position of imported cigarettes. Moreover, the Panel failed to
account for the gains that resellers of imported cigarettes obtain by virtue of the administrative
requirements, such as the possibility to claim additional input tax credits from VAT paid on utilities,
administrative expenses, and other services. Thus, in Thailand's view, the Panel "failed to conduct

any meaningful analysis of how these differences affect the competitive position of imports".*

23. Thailand also rejects the Panel's reliance on several other WTO cases. For instance, Thailand

does not understand the Appellate Body to have suggested, in US — Section 211 Appropriations Act,

*Thailand's appellant's submission, para. 119 (quoting Panel Report, para. 7.736). (emphasis added by
Thailand)

“"Thailand's appellant's submission, para. 120. (original emphasis)

®Thailand's appellant's submission, para. 122 (quoting Appellate Body Report, Korea — Various
Measures on Beef, para. 135; and referring to Appellate Body Report, EC — Asbestos, para. 100, and Appellate
Body Report, US — Section 211 Appropriations Act, para. 261).

“Thailand's appellant's submission, para. 124 (quoting Appellate Body Report, US — FSC
(Article 21.5 — EC), para. 215 (original emphasis)).

®Thailand's appellant's submission, para. 125 (quoting Appellate Body Report, US — FSC
(Article 21.5 — EC), para. 215). (emphasis added by Thailand)

*1Thailand's appellant's submission, para. 135. (original emphasis)
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that all "additional" requirements are "inherently" less favourable. To the contrary, the Appellate
Body emphasized that it is permissible to subject imported products to different legal provisions.*
Moreover, the differential treatment in that case involved two entirely separate administrative

"33 or "very minor"** differences in

proceedings, a comparison qualitatively different from the "benign
reporting requirements under Thailand's VAT regime. In addition, although the panel in Canada —
Wheat Exports and Grain Imports stated that practices not very onerous in commercial terms may still
be banned when they are likely to put imported products at a competitive disadvantage, Thailand
argues that the Panel in this dispute never examined whether such a likelihood in fact exists for

imported cigarettes.
(b) Article 11 of the DSU: the Panel's Treatment of Exhibit PHL-289

24, Thailand also contends that the Panel violated Thailand's due process rights and acted
inconsistently with Article 11 of the DSU and paragraph 15 of its Working Procedures by accepting
and relying on Exhibit PHL-289, which was submitted by the Philippines at the last stage of the
proceedings, without affording Thailand the right to comment on such evidence. Because the Panel
relied on Exhibit PHL-289 in reaching its findings under Article 111:4, Thailand also requests the
Appellate Body to reverse the Panel's finding that Thailand acted inconsistently with that provision.

25. Thailand submits that Article 11 of the DSU requires panels to protect the due process rights
of each party to a dispute, including the provision of an adequate opportunity to respond to evidence
adduced by the other party. However, Thailand was not afforded the opportunity to comment on
Exhibit PHL-289, which was submitted by the Philippines in its comments on Thailand's responses to
the Panel's questions after the second substantive meeting. The Panel's due process violation is
particularly serious because the Panel stated in its Interim Report that it was basing its finding that
sales of domestic cigarettes need not be reported in form Por.Por.30 solely on the expert opinion
contained in Exhibit PHL-289. Although the Panel deleted this reference from its Report, "Exhibit
PHL-289 was still the only evidence referred to in the final report”.* As the panel found in Korea —
Alcoholic Beverages, the rights of the parties under the DSU may be affected by the importance of the
evidence at issue.*® Therefore, since Exhibit PHL-289 was the only evidence upon which the

Philippines based its prima facie case, Thailand considers that its due process rights with respect to

*Thailand's appellant's submission, paras. 122 and 137 (referring to Appellate Body Report, US —
Section 211 Appropriations Act, para. 261).

*Thailand's appellant's submission, para. 135.

*Thailand's appellant's submission, para. 137.

*Thailand's appellant's submission, para. 169.

*Thailand's appellant's submission, para. 170 (quoting Panel Report, Korea — Alcoholic Beverages,
para. 10.25).
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Exhibit PHL-289 should have been "accorded the highest importance™®, and that Thailand could not
have been required to request special leave to respond to Exhibit PHL-289 in order to have its due

process rights respected.

26. Thailand also alleges that the Panel's due process violation was "exacerbated"*® by the fact
that the Panel did not accord considerable deference to Thailand's interpretation of its own law. This
is because, in Thailand's view, where the only evidence suggesting that sales of domestic cigarettes
need not be reported in form Por.Por.30 was expert testimony, and Thailand had informed the Panel

n39

that these sales had to be reported in that form, the Panel "could have and should have"* given

deference to Thailand's interpretation of its own law.

217. Thailand contends that the Panel's reliance on the Appellate Body's statement in Argentina —
Textiles and Apparel, that working procedures do not constrain panels with "hard and fast rules on
deadlines for submitting evidence", is misplaced for three reasons.* First, a panel's working
procedures cannot supersede a panel's due process obligations. Second, the Appellate Body made this
finding in respect of the working procedures of the panel in that dispute, which contained deadlines
for submitting evidence that were less detailed and clear than those specified in the Working
Procedures adopted by the Panel in this dispute. Third, the Panel failed to take into account the
Appellate Body's observation that prima facie evidence must be submitted during the first procedural

stage of the panel proceedings.

28. Thailand also argues that the Panel failed to comply with paragraph 15 of its Working
Procedures by accepting and relying upon Exhibit PHL-289. According to Thailand, under
Acrticle 12.1 of the DSU, panels are required to comply with working procedures that are adopted in
agreement with the parties. Paragraph 15 of the Panel's Working Procedures establishes, as a general
rule, that evidence cannot be submitted after the first substantive meeting, and that evidence may be
submitted after this deadline only in exceptional circumstances, provided that good cause is shown

and the other party is afforded an opportunity to comment.** However, the Panel neither rejected

¥"Thailand's appellant's submission, para. 171.
*Thailand's appellant's submission, para. 173 (referring to Panel Report, US — Section 301 Trade Act,
para. 7.19).
*Thailand's appellant's submission, para. 173.
“Thailand's appellant's submission, para. 176 (quoting Panel Report, para. 6.125, in turn quoting
Appellate Body Report, Argentina — Textiles and Apparel, paras. 79 and 80).
“Iparagraph 15 of the Panel's Working Procedures provides:
The parties shall submit all factual evidence to the Panel no later than the
first substantive meeting, except with respect to factual evidence necessary
for purposes of rebuttals, answers to questions or comments on answers
provided by each other. Exceptions to this procedure will be granted where
good cause is shown. In such cases, the other party shall be accorded a
period of time for comment, as appropriate.
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Exhibit PHL-289 as untimely, nor accepted it subject to a showing of good cause and the provision to
Thailand of an opportunity to comment. Moreover, Exhibit PHL-289 cannot be classified as rebuttal
evidence because it was crucial to the Philippines' prima facie case, and a piece of evidence cannot be
rebuttal evidence and prima facie evidence at the same time. Nor could Exhibit PHL-289 be deemed
to have been necessary for the Philippines' comments on Thailand's responses to the Panel's questions,
since the opportunity to comment on answers provided by the other party is not intended to provide a
fresh opportunity to rectify or expand prima facie evidence. Thailand adds that there is no reason
why the Philippines could not have submitted the expert testimony contained in Exhibit PHL-289
earlier in the proceedings so as to permit Thailand to respond to it.

(c) Thailand's Defence Under Article XX(d) of the GATT 1994

29. Thailand requests the Appellate Body to reverse the Panel's finding that Thailand did not
discharge its burden of establishing its defence under Article XX(d) of the GATT 1994 on the
grounds that the Panel committed legal error in so finding. Furthermore, because the Panel's failure to
conduct the correct legal analysis "effectively deprived Thailand of its right to assert its Article XX(d)
defence"*, Thailand requests the Appellate Body to reverse the Panel's finding of inconsistency under

Acticle I11:4 on the grounds that it is also legally flawed.

30. Thailand contends that the Panel's reasoning in respect of Thailand's defence under
Article XX(d) was circular. Before the Panel, Thailand had argued that, even if the additional
administrative requirements were found to be inconsistent with Article 111:4, those requirements are
justified under Article XX(d) because they are necessary to secure compliance with "the obligation to
pay VAT" and to "combat smuggling, including tax avoidance by contraband and counterfeit
cigarettes".*® Although an essential step in the analysis of an Article XX(d) defence is to identify the
laws or regulations with which the measure at issue is asserted to secure compliance, the Panel in this
case failed to identify the Thai laws or regulations with which the additional administrative
requirements secure compliance. Instead, in paragraph 7.758, the Panel simply referred back to
Section VIL.F.6(b)(ii) of its Report, where it had found the additional administrative requirements to
be inconsistent with Article 1ll:4. Therefore, the Panel erroneously concluded that the additional
administrative requirements cannot be justified under Article XX(d) because the same additional
administrative requirements had been found to be inconsistent with Article 111:4 of the GATT 1994.
This circular reasoning led the Panel to commit a fundamental error of legal analysis in its rejection of
Thailand's defence under Article XX(d). Thailand adds that, even if the Panel's cross-reference could

be rewritten as having intended to be a reference to the Panel's finding under Article 111:2, the Panel's

“*Thailand's appellant's submission, para. 156.
**Thailand's appellant's submission, para. 151.
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analysis under Article XX(d) would remain circular, because that finding was based on the same
additional administrative requirements with respect to which Thailand asserted its Article XX(d)

defence.

3. Article X:3(b) of the GATT 1994

31. Thailand requests the Appellate Body to reverse the Panel's finding that Thailand acted
inconsistently with Article X:3(b) of the GATT 1994 by failing to maintain or institute independent
review tribunals or procedures for the prompt review of guarantee decisions. Thailand contends that
the Panel erred in concluding that requiring a guarantee in order to obtain the release of goods
pending a final determination of customs value is "administrative action relating to customs matters"
within the meaning of Article X:3(b). In the event that the Appellate Body rejects this allegation of
error, Thailand asserts that providing for a right of appeal of guarantee decisions upon the final

assessment of customs duties satisfies Thailand's obligations under Article X:3(b).

32. With respect to the allegation that the Panel erred in finding that guarantee decisions are
covered by Article X:3(b), Thailand argues that: (i) the ordinary meaning of the phrase
"administrative action relating to customs matters" in Article X:3(b) does not include provisional
measures such as customs guarantees; (ii) the context of Article X:3(b) supports the conclusion that
the acceptance of guarantees in the sense of Article 13 of the Agreement on Customs Valuation does
not fall within the scope of "administrative action relating to customs matters™; and (iii) the "object
and purpose of the treaty" supports the conclusion that the acceptance of guarantees is not within the
scope of Article X:3(b).

33. Thailand submits that the ordinary meaning of the phrase "administrative action relating to
customs matters™ in Article X:3(b) does not include provisional measures such as customs guarantees
for three reasons. First, dictionary definitions of the words making up the phrase "administrative
action relating to customs matters™ are not dispositive in this case. Because it is inconceivable that all
government acts relating to customs matters fall within the scope of Article X:3(b), Thailand

n44

maintains that it is necessary to assess the "surrounding circumstances™™" in order properly to assess

the common intention of the parties.

34. Second, referring to the Panel's statement that "the provisional characteristic of an

administrative action or determination [may] render such an action or determination to fall outside the

“Thailand's appellant's submission, para. 238 (quoting Appellate Body Report, EC — Chicken Cuts,
para. 175).
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scope of Article X:3(b)"*®, Thailand alleges that the Panel failed properly to analyze whether requiring
a guarantee was of such a provisional character. Thailand also refers to the Appellate Body report in
US — Shrimp (Thailand) / US — Customs Bond Directive in support of the proposition that a security
required under the Ad Note to paragraphs 2 and 3 of Article VI of the GATT 1994 is an accessory or
ancillary obligation. Because the guarantees in the present case are also "provisional” and "accessory
or ancillary" to the final duty liability*, Thailand submits that they should be regarded as a

component of the final determination of customs duties, rather than as distinct decisions.

35. Third, Thailand argues that acceptance of the Panel's view that guarantees fall within the
ambit of Article X:3(b) would "result in unduly interfering with"*’ the customs administration's
decision-making process. Because a guarantee is intrinsically linked to the determination of the final
customs value, decisions relating to a guarantee are within both the technical expertise and
prerogative of the customs administration. Therefore, contends Thailand, allowing a guarantee
decision to be challenged before the final duty assessment would curtail the power of the competent
official to assess such duty.

36. Thailand further submits that the context of Article X:3(b) supports the conclusion that
guarantee decisions do not fall within the scope of Article X:3(b). Specifically, Thailand refers to
Article X:1 and Article X:3(a) of the GATT 1994, Articles 11, 12, and 13 of the Agreement on
Customs Valuation, as well as to Articles 7, 13, and 9.5 of the Agreement on Implementation of
Article VI of the General Agreement on Tariffs and Trade 1994 (the "Anti-Dumping Agreement™) and
Acrticles 2(j) and 3(h) of the Agreement on Rules of Origin. For Thailand, these provisions support the
conclusion that the guarantee decisions at issue do not fall within the scope of the phrase

"administrative action relating to customs matters" in Article X:3(b) of the GATT 1994.

37. With respect to Article X:1 of the GATT 1994, Thailand argues that, while this provision lists
several different types of measures, namely, "[lJaws, regulations, judicial decisions and administrative
rulings of general application™, it contains no reference to guarantees or other securities. This
suggests that the drafters did not intend Article X:3(b) to apply to provisional steps such as guarantee
decisions. Thailand also refers to Article 13 of the Agreement on Customs Valuation, which relates to
the possibility for customs to release goods in exchange for a guarantee. Because Article 13 itself
does not contain a reference to a right of appeal against the imposition of a guarantee, there is no such

right. If the drafters had intended to provide for a right to appeal, "they could and would have said

**Thailand's appellant's submission, para. 239 (quoting Panel Report, para. 7.1035).
“Thailand's appellant's submission, para. 242.
*"Thailand's appellant's submission, paras. 245 and 248 (quoting Panel Report, para. 7.1035).
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s0".*® Thailand also refers to Article 11 of the Agreement on Customs Valuation, arguing that this
Article provides for a right to appeal only with respect to a determination of customs value and that
the lack of express provision for an appeal against the taking of a guarantee indicates that the

negotiators did not intend to provide for the possibility of such appeal.

38. Thailand also refers to Articles 7, 9.5, and 13 of the Anti-Dumping Agreement. For Thailand,
the absence of a right to appeal against either provisional measures or "new shipper" guarantees under
the Anti-Dumping Agreement suggests that guarantees taken to secure payment of customs duties do
not fall within the scope of "administrative action relating to customs matters" in Article X:3(b) of the
GATT 1994. Thailand also refers to Articles 2(j) and 3(h) of the Agreement on Rules of Origin.
These provisions stipulate that WTO Members must ensure that "any administrative action which they
take in relation to the determination of origin is reviewable promptly by judicial, arbitral, or
administrative tribunals or procedures”.* Thailand argues that, because the word "any" is used in
these provisions of the Agreement on Rules of Origin but not in Article X:3(b) of the GATT 1994,
certain "administrative action[s]", such as the taking of a guarantee, are not within the scope of
Article X:3(b).

39. In addition, Thailand argues that considerations of object and purpose also support the
conclusion that the acceptance of guarantees is not within the scope of Article X:3(b). For Thailand,
the principle of due process, which the Panel considered to be expressed in Article X:3, does not
compel the conclusion that there must be a right of appeal against provisional steps. Procedural due
process is not a technical concept with fixed content unrelated to time, place, and circumstance, but
must be defined in the light of the particular circumstances of the case.®® The doctrine of "ripeness"
and deference to the expertise of an administrative agency must also be taken into account.”
Thailand argues that "it does not make practical sense to require courts to intervene in a decision-
making process within the technical expertise of an administrative agency before that agency has had

an opportunity to consider the issue fully and issue a final decision."*

40. In the event that the Appellate Body upholds the Panel's finding that requiring a guarantee in
order to obtain the release of goods pending a final determination of customs value constitutes
"administrative action relating to customs matters”, Thailand argues that providing for a right of

appeal upon final assessment of duties nonetheless satisfies Thailand's obligations under

*Thailand's appellant's submission, para. 256.

“Thailand's appellant's submission, para. 272. (emphasis added by Thailand)

*Thailand's appellant's submission, para. 277 (quoting United States Supreme Court, Cafeteria
Workers v. McElroy, 367 U.S. 886, 895 (1961)).

*1Thailand's appellant's submission, para. 278 (referring to United States Supreme Court, Abbott
Laboratories v. Gardner, 387 U.S. 136 (1967)).

*2Thailand's appellant's submission, para. 278.
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Article X:3(b). Allowing the challenge of a guarantee before the issuance of the final notice of
customs value would unduly interfere with the customs administration's decision-making process in
an area within its technical expertise. Thailand submits that this concern can be reconciled with the
right of appeal under Article X:3(b) if it were considered to be consistent with that provision to
require importers to await the final determination of customs value before exercising their right of
appeal in respect of the guarantee. Thailand asserts that this point was acknowledged by the Panel
when it stated that it does "not ... consider that the existence of interposing steps prior to an
independent review in itself constitutes a systemic flaw that prevents Thailand from maintaining
procedures for prompt review of administrative actions under Article X:3(b)".>® Thailand however
alleges that the Panel did not explain "why other interposing steps might not result in a violation of
Article X:3(b) but an interposing step in the form of a requirement to await the final assessment

before appealing a guarantee would always do so".**

B. Arguments of the Philippines — Appellee

1. Article 111:2 of the GATT 1994

41. The Philippines requests the Appellate Body to uphold the Panel's finding that Thailand acted
inconsistently with Article 111:2, first sentence, of the GATT 1994. The Philippines contends that the
Panel properly based its finding on differences in the levels of taxation that apply to resales of
domestic and imported cigarettes resulting from Thailand's de jure exemption from VAT liability for
resellers of domestic cigarettes. The Philippines also maintains that discriminatory taxation cannot be
cured by a right to claim an offsetting tax credit, and that, even if it could, the Panel properly found
that resellers of imported cigarettes may be denied a tax credit in defined circumstances under

Thai law.

42. The Philippines argues that de jure discriminatory taxation between imported and domestic
cigarettes constitutes a sufficient basis for a finding of inconsistency under Article 111:2. Article 111:2
requires that goods shall not be subject to internal taxes in excess of those applied to domestic goods
and, as Thailand acknowledges, the first sentence of Article 111:2 is violated if imported goods are

subject to "even the slightest difference"

in taxation. Moreover, the Philippines argues, de jure
discrimination arises if it can be demonstrated on the basis of the words of the relevant legislation,

regulation, or other legal instrument constituting the measure.

**Thailand's appellant's submission, para. 297 (quoting Panel Report, para. 7.1014).

*Thailand's appellant's submission, para. 297. (original emphasis)

**Philippines’ appellee's submission, para. 58 (referring to Thailand's appellant's submission,
footnote 30 to para. 62).
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43. The Philippines considers that the Panel correctly found that resales of imported cigarettes are
subject to internal taxes in excess of those applicable to resales of domestic cigarettes. Resellers of
imported cigarettes are obliged to account fully to Thai fiscal authorities for the VAT liability on
taxable resales. The process of securing a tax credit does not mean that resales of imported cigarettes
are not subject to tax, but is rather a mechanism for accounting for that tax liability. The Panel also
correctly found that, in contrast, resellers of domestic cigarettes are exempt from VAT on resales of
cigarettes, and therefore are not subject to any VAT liability. Because resales of imported cigarettes
are subject to a tax rate of seven per cent, whereas resales of domestic cigarettes are subject to zero
tax, a comparison of the relative tax burdens shows excess taxation based on the origin of the
cigarettes. For these reasons, the Philippines maintains that Thailand errs in arguing that the Panel's
finding under Article 111:2 was based on different administrative requirements, and not on different
tax burdens.

44, With respect to Thailand's argument that VAT liability is offset by an input tax credit, the
Philippines maintains that, having established that imported cigarettes are subject to VAT in excess of
that applicable to like domestic cigarettes, the Panel was not required to examine the legal conditions
under which Thailand grants offsetting tax credits. In Canada — Patent Term, the Appellate Body
rejected the argument that Canada had met its obligation to provide patent protection for 20 years,
under Article 33 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (the
"TRIPS Agreement™). In that case, Canada granted a 17-year patent term, which patent holders could
extend to 20 years by taking specific procedural action.®® Similarly, Article I111:2 of the GATT 1994
prevents a Member from making its compliance with the national treatment obligations depend on
private party action. De jure discrimination cannot be cured by the fact that a private party may take
action in an attempt to counteract that discrimination. In the Philippines' view, if a private party fails
to take all possible action available to it under a Member's law, the adverse consequences of the

private party's lack of action are the responsibility of the Member.

45, The Philippines further submits that the Panel correctly found that resellers of imported
cigarettes are not automatically entitled to a tax credit to offset the discriminatory obligation to pay
VAT. Thailand admitted before the Panel, and accepts on appeal, that a tax credit is available only if
a reseller of imported cigarettes complies with the relevant administrative requirements. In particular,
Thailand accepts that a tax credit is not granted if the reseller of imported cigarettes: (i) fails to file
form Por.Por.30; (ii) fails to claim a tax credit in form Por.Por.30; (iii) fails to produce an invoice as

proof of purchase; and (iv) fails to produce a complete and accurate invoice. Section 82/5 of the Thai

*®philippines’ appellee's submission, para. 73 (referring to Appellate Body Report, Canada — Patent
Term, paras. 91 and 92).
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Revenue Code® sets forth other circumstances in which a reseller of imported cigarettes can be
denied an input tax credit. Accordingly, the Philippines considers that the Panel properly rejected
Thailand's argument that a reseller of imported cigarettes can never incur a net liability on the resale
of cigarettes, and correctly found that there are circumstances, defined under Thai law, in which a

reseller of imported cigarettes would not receive a tax credit.

46. The Philippines also maintains that the Panel properly dismissed Thailand's argument that an
inconsistency does not arise under Article 111:2 if a reseller of imported cigarettes does not obtain a
tax credit due to the reseller's own failure to exercise its right to claim a tax credit. It is the Thai
Government, and not a private reseller, that establishes the legal conditions that determine whether a
reseller of imported cigarettes is entitled to offset the discriminatory obligation to pay VAT. In
contrast, resellers of domestic cigarettes are never required to comply with the tax credit requirements
in connection with resales of domestic cigarettes, because they are automatically exempt from VAT
on these sales. The Philippines argues that, under Article 11l of the GATT 1994, it is Thailand, and
not a private reseller, that is obliged to ensure that imported cigarettes benefit, in all circumstances,
from equality of competitive conditions.

47. The Philippines takes note of Thailand's argument that it should not be obliged to grant a tax
credit to resellers of imported cigarettes if they cannot demonstrate that the claimed credit results from
actual and legitimate purchases of cigarettes. This, the Philippines asserts, "is the same argument in
another guise™.® It is Thailand, and not a private reseller, that is responsible under Article 111:2 for
establishing a regulatory framework in which imported goods are not subject to taxation in excess of
that applied to like domestic cigarettes. This does not imply that Members cannot, as a general
matter, insist that taxpayers comply with legal conditions to obtain a tax credit. The reason Thailand's
VAT system discriminates, the Philippines submits, is because resales of domestic cigarettes are
de jure exempt from VAT liability, and are therefore exempt from all requirements relating to tax

credits.

2. Article 111:4 of the GATT 1994

48. The Philippines requests the Appellate Body to uphold the Panel’s finding that Thailand acted
inconsistently with Article 111:4 of the GATT 1994. The Philippines further requests the Appellate
Body to reject Thailand's arguments that the Panel acted inconsistently with Article 11 of the DSU

and paragraph 15 of its Working Procedures in accepting the expert opinion contained in Exhibit

*Government of the Kingdom of Thailand, The Council of Regency, The Act Promulgating the
Revenue Code, B.E. 2481 (Panel Exhibit PHL-94).
*®philippines’ appellee's submission, para. 86.
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PHL-289, as well as Thailand's appeal of the Panel's finding on Thailand's defence under
Article XX(d) of the GATT 1994,

@ Article 111:4: "treatment no less favourable"

49. The Philippines contends that the Panel correctly found that Thailand subjects imported
cigarettes to less favourable treatment than domestic cigarettes by imposing additional VAT -related
administrative requirements only on resellers of imported cigarettes. "Less favourable treatment"
within the meaning of Article 111:4 is accorded where treatment does not ensure effective equality of
opportunities, and does not protect expectations on the competitive relationship between imported and
domestic products. Article 111:4 requires that government regulation on imported and like domestic
products be "perfectly neutral".>® The Philippines adds that, when government regulation subjects
imported goods to administrative burdens that are not imposed on like domestic goods, this is not

neutral, and upsets the equality of competitive conditions.

50. The Philippines considers that the Panel correctly relied on WTO jurisprudence in support of
its finding. For instance, the Appellate Body stated in US — Section 211 Appropriations Act that
"even the possibility that [foreign nationals] face two hurdles is inherently less favourable than the
undisputed fact that United States [nationals] face only one™.®® Moreover, the panel in Canada —
Wheat Exports and Grain Imports found that "less favourable treatment in this case results from the
imposition of an additional requirement on imported grain that does not apply to domestic grain".®*
Accordingly, to the extent that a Member subjects imported products to administrative requirements
to which domestic products are not subject, this gives rise to unequal treatment, which is inherently
less favourable for imported products. This is because the additional requirements prevent traders
from making a "free choice between like domestic and imported [products] on the basis of purely
commercial considerations".*” This situation is to be distinguished from one in which different sets of
requirements are imposed on imported and domestic products. In such circumstances, the Philippines
maintains, a panel may be required to conduct a closer examination of the measures to determine
whether the different administrative requirements disturb the effective equality of competitive

conditions to the detriment of imported goods and thus constitute less favourable treatment.

*Philippines’ appellee's submission, para. 123.

%%philippines' appellee's submission, para. 125 (quoting Appellate Body Report, US — Section 211
Appropriations Act, para. 265 (original emphasis)).

®1philippines' appellee's submission, para. 126 (quoting Panel Report, Canada — Wheat Exports and
Grain Imports, para. 6.190). (emphasis added by the Philippines)

®2philippines’ appellee's submission, para. 130 (quoting Appellate Body Report, US — FSC
(Article 21.5 — EC), para. 219).
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51. The Philippines recalls that the Panel found that Thailand subjects resales of imported
cigarettes to a number of VAT administrative requirements and that such requirements do not apply in
connection with resales of domestic cigarettes. It follows from this alone that the treatment accorded
to imported cigarettes is less favourable, and there is no need to inquire into the "impact of the
discriminatory treatment" or the "trade effects" of such treatment.®® Thus, Thailand's appeal, which
focuses on, and finds fault with, the Panel's assessment of "the degree of likelihood that any
differences in treatment will have any negative impact on the competitive position of imports"®, is
misplaced. In addition, although it was not required to do so, the Panel sought further confirmation
for its finding by examining the ways in which Thailand's discriminatory administrative requirements
upset the equality of competitive conditions in the Thai market. The Panel correctly concluded, on
the basis of evidence of price elasticity and switching patterns, that the close competitive relationship
between imported and domestic cigarettes means that any unequal fiscal treatment is sufficient to
disturb the equality of competitive conditions. Moreover, the Panel correctly linked the effects of the
additional administrative requirements with the operating costs of businesses, and stated that the costs
of compliance with such administrative requirements could affect business decisions and limit
opportunities for imported cigarettes. The Philippines considers it noteworthy that more than
20 per cent of cigarette retailers have opted not to sell imported cigarettes. Although there is no
evidence as to why they do not resell imported cigarettes, these retailers avoid the administrative
requirements by reselling only domestic cigarettes. Regarding Thailand's assertion that, by complying
with the additional requirements, resellers of imported cigarettes may obtain certain gains in the form
of additional tax credits, the Philippines argues that the fact that the obligation to pay VAT may be
offset in some instances "does not cure the de jure discrimination".*> The Philippines emphasizes that
WTO jurisprudence clearly establishes that more favourable treatment of imported products in some

instances does not justify less favourable treatment in other instances.
(b) Article 11 of the DSU: the Panel's Treatment of Exhibit PHL-289

52. With respect to the Panel's acceptance of and reliance on Exhibit PHL-289, the Philippines
argues that Thailand's due process rights were properly respected by the Panel because Thailand had
opportunities to comment on Exhibit PHL-289 and took advantage of one of them. The exercise of

due process rights involves responsibilities for the party invoking such rights, and parties should bring

®3philippines’ appellee's submission, para. 138.

®philippines' appellee's submission, para. 136 (quoting Thailand's appellant's submission, footnote 115
to para. 124).

®phijlippines's appellee's submission, para. 150.
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alleged procedural deficiencies to a panel's attention at the "earliest possible opportunity”.*® Although
the Philippines submitted the 2000 DG Revenue ruling® at the second substantive meeting, Thailand
chose to submit the 1995 DG Revenue ruling®® only in its responses to Panel questions after the
second substantive meeting. Conversely, the Philippines submitted Exhibit PHL-289 in its comments
on those responses, which was the first opportunity after Thailand filed the 1995 DG Revenue ruling.
In any event, the Philippines maintains, Thailand was responsible for seeking an opportunity to
comment on Exhibit PHL-289, but instead opted to object to this evidence only in its comments on

the Panel's Interim Report, where Thailand made largely the same arguments it now raises on appeal.

53. The Philippines also contends that Exhibit PHL-289 was properly submitted before the Panel,
in accordance with paragraph 15 of its Working Procedures, because it is rebuttal evidence provided
in comments on Thailand's answers to Panel questions. The Philippines asserts that Exhibit PHL-289
was submitted to support the Philippines' comments on the 1995 DG Revenue ruling that had been
attached to Thailand's responses to Panel questions. The first sentence of paragraph 15 of the Panel's
Working Procedures expressly allows the submission of evidence with comments on the other party's
responses to questions. The expert testimony submitted in Exhibit PHL-289 stated that its purpose
was to "provide an opinion on [the 1995 DG Revenue ruling]".*® Had Thailand not submitted the
1995 DG Revenue ruling, the Philippines would have had no cause to submit this expert testimony.
Thus, Exhibit PHL-289 falls within the category of evidence set out in the first sentence of
paragraph 15 of the Panel's Working Procedures, as opposed to that set out in the second sentence, for
which a showing of good cause and an opportunity to respond is required. At any rate, the Philippines
asserts, if Thailand considered that the evidence was not submitted consistently with paragraph 15, the
proper course of action for Thailand would have been to object immediately to Exhibit PHL-289,

rather than to wait until its comments on the Interim Report.

54. The Philippines argues that the Panel did not give decisive weight to Exhibit PHL-289 and
did not act inconsistently with Article 11 of the DSU. Rather, the Panel reached its finding that sales
of domestic cigarettes need not be reported in form Por.Por.30 based on the totality of the evidence.

Article 11 of the DSU affords panels a "certain margin of discretion” in assessing the credibility and

®philippines' appellee's submission, para. 186 (quoting Appellate Body Report, Canada — Wheat
Exports and Grain Imports, para. 205, in turn quoting Appellate Body Report, US — Carbon Steel, para. 123).

%7Ruling by the Director-General of the Thai Revenue Department, Gor.Kor. 0811/Por.633, 27 January
2000 (Panel Exhibit PHL-253).

%8Ruling by the Director-General of the Thai Revenue Department, Gor.Kor. 0802/Por.22836,
10 October 1995 (Panel Exhibit THA-96).

®phijlippines' appellee's submission, para. 200 (quoting Panel Report, para. 6.127).
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weight to be ascribed to a given piece of evidence.” Even in its Interim Report, the Panel did not give
decisive weight to Exhibit PHL-289, but simply explained that the expert testimony in Exhibit
PHL-289 confirmed the change in the requirement to report sales of domestic cigarettes in form
Por.Por.30. The Panel's use of the word "only" to describe the evidence relating to the change in
reporting practice was incorrect, and, following a suggestion by the Philippines, the Panel corrected
this mistake in the Panel Report. In any case, the Philippines considers that, under Article 17 of the
DSU, the Interim Report is not subject to appellate review, and that it is improper for Thailand to base

its appeal on the Panel's findings in the Interim Report.
(c) Thailand's Defence Under Article XX(d) of the GATT 1994

55. The Philippines requests the Appellate Body to reject Thailand's appeal of the Panel's finding
on Thailand's defence under Article XX(d) of the GATT 1994. The Panel properly concluded that
Acrticle XX(d) does not justify one WTO-inconsistent measure (discriminatory administrative
requirements on imported cigarettes) on the grounds that it secures compliance with another
WTO-inconsistent measure (discriminatory taxation on imported cigarettes). The Philippines also
points out that Thailand's arguments with respect to its Article XX(d) defence were not well

developed, consisting of a total of six paragraphs in all of its submissions to the Panel.

56. In the view of the Philippines, the cross-reference made by the Panel, in paragraph 7.758 of
its Report, is a clerical error rather than, as Thailand claims, a "fundamental"™ error. There is no
basis in the Panel's reasoning to suggest that its substantive examination of Thailand's defence
consisted of a circular analysis of whether the administrative requirements are necessary to secure
compliance with those same administrative requirements. To the contrary, the Panel properly
articulated the legal standard under Article XX(d) as involving two different measures, one to be
justified and the other that must be WTO-consistent. The Panel also identified Thailand's argument as
being that the "administrative requirements"” are necessary to secure compliance "with the Thai VAT
laws". The Panel therefore correctly assessed whether the inconsistent measures were necessary to
secure compliance with different measures. Thus, the Philippines believes that the Panel's reasoning
reveals that the cross-reference in paragraph 7.758 was simply a mistake: the Panel referred to
Section VIL.F.6(b)(ii) of its Report, which deals with discriminatory administrative requirements,
instead of to Section VII.E.5(b)(ii), which deals with discriminatory taxation. Accordingly, the

Philippines requests the Appellate Body to modify this clerical error, replacing the reference to

"philippines' appellee's submission, para. 212 (quoting Appellate Body Report, US — Continued
Zeroing, para. 331, in turn referring to Appellate Body Report, EC — Hormones, para. 132, and Appellate Body
Report, EC — Sardines, para. 299).

"philippines’ appellee's submission, para. 238 (referring to Thailand's appellant's submission,
para. 153).
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"Section VILF.6(b)(ii)" with a reference to "Section VILE.5(b)(ii)". The Philippines further rejects
Thailand's contention that the Panel's analysis under Article XX(d) would remain circular even if the
cross-reference were rewritten in this way, because the Panel's finding under Article 111:2 of the
GATT 1994 was based on the discriminatory obligation to pay VAT, rather than, as Thailand asserts,
on the discriminatory administrative requirements with respect to which Thailand advanced its
Article XX(d) defence.

57. The Philippines also disagrees with Thailand's contention that, should the Appellate Body
reverse the Panel's finding under Article XX(d), it should also reverse the Panel's finding under
Article I11:4. The interpretation and/or application of a substantive obligation is distinct from an
analysis of an exception set out in a separate legal provision, and reversal of a finding under the latter
does not entail reversal of a finding under the former. The Philippines also observes that Thailand has
not requested the Appellate Body to complete the analysis of its Article XX(d) defence.

3. Article X:3(b) of the GATT 1994

58. The Philippines requests the Appellate Body to uphold the Panel's finding that Thailand acted
inconsistently with Article X:3(b) of the GATT 1994 by failing to maintain or institute independent
review tribunals or procedures for the prompt review of guarantee decisions. The Philippines argues
that the Panel correctly found that requiring a guarantee in order to obtain the release of goods
pending a final determination of customs value is "administrative action relating to customs matters"
within the meaning of Article X:3(b). The Philippines further submits that the Panel correctly found
that providing for independent review of guarantees only following the final determination of customs
value does not satisfy Article X:3(b) of the GATT 1994.

59. The Philippines contends that the legal character and purpose of a customs guarantee, the
context of Article X:3(b), as well as the object and purpose of Article X:3(b), confirm that guarantee
decisions constitute "administrative action relating to customs matters” within the meaning of
Avrticle X:3(b). Guarantees involve a process that is related to, but separate from, the customs
valuation process. A guarantee decision establishes the legal conditions under which an importer may
withdraw its goods from customs, pending the final assessment of the customs value. Thus, the Panel
correctly found that a guarantee is a decision that is "intended to serve the distinct purpose of securing
the payment of the ultimate actual amount of customs duty pending final determination by customs"."
For the Philippines, a guarantee is not an integral part of the determination of customs value and does

not, as Thailand asserts, constitute a provisional decision regarding customs value. Instead, it is a

"2philippines’ appellee's submission, para. 287 (quoting Panel Report, para. 7.1040 (original italics;
underlining added by the Philippines)).
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final administrative action establishing the definite legal conditions under which the importer may
withdraw its goods from customs, and has immediate consequences for importers and market access.
As the panel in Colombia — Ports of Entry recognized, a guarantee is legally distinct from the
payment obligation that it secures.”® While acknowledging the Appellate Body's statement in
US — Shrimp (Thailand) / US — Customs Bond Directive that a guarantee obligation is "ancillary" and
"intrinsically linked to" the obligation it secures™, the Philippines argues that this does not mean that

the two obligations become an "indistinguishable whole".”

60. With respect to the context of Article X:3(b), the Philippines notes that Article 11 of the
Agreement on Customs Valuation limits independent review to final "determination[s] of customs
value", and that Article 13 of the Anti-Dumping Agreement limits independent review to "final"
anti-dumping determinations. The Panel was correct to conclude that the absence of the word "final"
in Article X:3(b) suggests that independent review under Article X:3(b) "is not necessarily confined to
final administrative actions".”® The Philippines also endorses the Panel's reasoning that the use of the
term "customs matters” in Article X:3(b), as opposed to "customs value" in Article 11.1 of the
Agreement on Customs Valuation, suggests that the scope of Article X:3(b) is broader than that of
Avrticle 11.1.

61. The Philippines characterizes as misplaced Thailand's contextual arguments based on
Acrticle X:1 of the GATT 1994 and Article 12 of the Agreement on Customs Valuation. In response to
Thailand's contention that the absence of a reference to guarantee decisions in Article X:1 suggests
that Article X:3(b) of the GATT 1994 does not apply to guarantee decisions, the Philippines notes that
Thailand has not appealed the Panel's finding that rules relating to guarantees are covered by
Acrticle X:1 as rules pertaining to customs valuation. Moreover, the Philippines argues that the
absence of a reference to Article X of the GATT 1994 in Article 12 of the Agreement on Customs
Valuation cannot be read to restrict the obligation to provide for independent review pursuant to
Avrticle X:3(b).

62. The Philippines also disagrees with Thailand's contextual arguments based on Article 7.2 and
Article 9.5 of the Anti-Dumping Agreement. For the Philippines, there is a significant difference

between provisional anti-dumping measures and guarantees provided pending completion of "new

"Philippines' appellee's submission, para. 290 (quoting Panel Report, Colombia — Ports of Entry,
para. 7.88).

"Philippines’ appellee's submission, para. 294 (referring to Thailand's appellant's submission,
paras. 240-243, in turn quoting Appellate Body Report, US — Shrimp (Thailand) / US — Customs Bond Directive,
para. 231).

>Philippines’ appellee's submission, para. 295.

"®philippines’ appellee's submission, para. 301 (quoting Panel Report, para. 7.1034). (emphasis added
by the Philippines)
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shipper" reviews under the Anti-Dumping Agreement, on the one hand, and a customs guarantee, on
the other hand. Both a provisional anti-dumping measure and a "new shipper" guarantee can be
imposed for only a short period. Once the authority completes the relevant proceeding, the
provisional measure or security is automatically removed and replaced by a definitive anti-dumping
measure. In contrast, the Philippines maintains, a customs guarantee may be imposed for an

indefinite period of time, and thus has the potential of imposing long-term costs on the importer.

63. The Philippines submits that the object and purpose of Article X:3(b) confirms the Panel's
conclusion that a customs guarantee is administrative action relating to customs matters falling within
the scope of Article X:3(b). The Panel was correct in stating that the underlying objective of
Avrticle X:3(b) is the preservation of due process rights for affected parties, and in finding that a
guarantee decision can cause an immediate commercially adverse impact on importers if the level of a
guarantee is excessive. The Philippines disagrees with Thailand that, because customs guarantee
decisions are only provisional measures, they are not "ripe” for independent review, and that courts
should therefore not intervene in a decision-making process that falls within the technical expertise of
an administrative agency. Thailand itself has illustrated, in another dispute, the importance of
permitting a challenge to a guarantee decision for due process reasons, when it successfully
challenged in WTO dispute settlement a guarantee imposed by the United States to cover potential
liability for definitive anti-dumping duties.”” There was no suggestion in that case that such review
prejudiced or unduly interfered with the ability of the United States Department of Commerce to
assess final anti-dumping duties. The Philippines adds that, irrespective of the level of a guarantee or
the basis for its determination, customs authorities are required to determine the customs value
consistently with the relevant provisions of the Agreement on Customs Valuation, and that customs
law is not so complex and difficult that governmental actions must be immune from scrutiny by
independent tribunals. By interpreting Article X:3(b) to encompass customs guarantees, the Panel
ensured that importers are entitled to seek independent review to contest the amount of a guarantee,

thereby preserving the competitive opportunities that Article X of the GATT 1994 protects.

64. Finally, the Philippines takes issue with Thailand's conditional appeal requesting that, if a
guarantee decision is considered to be an "administrative action relating to customs matters", the
Appellate Body find that the provision of a right of appeal upon final assessment of customs duties
nonetheless satisfies Thailand's obligations under Article X:3(b). Under Thai law, no independent
tribunal enjoys jurisdiction to hear a challenge to a guarantee decision separately from the appeal of a

final assessment of customs value. The Panel was correct to find that permitting review of guarantee

"Philippines’ appellee's submission, para. 319 (referring to Appellate Body Report, US — Shrimp
(Thailand) / US — Customs Bond Directive, paras. 258-260).
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decisions only after the final determination of customs value has been issued does not comply with
Article X:3(b). Such a system is not a system for the prompt review and correction of guarantee
decisions, but only a system of review of customs valuation determinations. If an importer decides
not to import goods because a guarantee imposes too great a financial burden, there would never be a
final determination of customs value, and it would thus be impossible for an importer to obtain
independent review of a guarantee decision. Even in situations in which importation occurs and a
final customs valuation determination is made, the requirement to await that determination before

pursuing independent review of a guarantee results in unnecessary delays.

65. The Philippines disagrees with Thailand's argument that, since the Panel found that it is, in
principle, acceptable under Article X:3(b) to require that importers pursue internal review before
seeking independent review of a customs valuation determination, it must also be permissible to
compel importers to await a final customs value determination before seeking independent review of a
guarantee decision. A requirement first to seek internal review of a customs valuation determination
does not create a lacuna in the review system, thereby making independent review of a final
determination impossible in certain situations. In contrast, requiring importers to await a final
customs value determination before seeking independent review of a guarantee decision does give rise
to such a lacuna. In addition, the Philippines contends that, while internal review of a customs
valuation determination may contribute to the resolution of the valuation issue, waiting for the
issuance of the final customs value determination does not contribute to the prompt review and

correction of a guarantee decision.
C. Arguments of the Third Participants
1. Australia

66. Australia submits that, in examining Thailand's appeal under Article I11:2 of the GATT 1994,
the Appellate Body must first examine the threshold issue of whether the Panel correctly identified the
measure at issue. Australia considers that the Panel was unclear as to whether this was the VAT
scheme per se, or whether the measure comprises the mechanisms used to collect the VAT. Australia
considers it difficult to separate each component of Thailand's VAT regime, and observes that
whether a sale of a product is exempt from VAT, or whether a reseller may apply for input tax credits

to relieve itself of the tax burden, is relevant and indistinguishable from the tax regime itself.

67. Referring to the reasoning of the panel in Argentina — Hides and Leather, and the GATT
panel in US — Malt Beverages, Australia submits that the administrative nature of Thailand's tax

collection mechanism does not mean a priori that it falls outside the scope of the first sentence of
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Article 111:2 of the GATT 1994. In the circumstances of this case, the administrative requirements are
a collection mechanism that affects the calculation of the cumulative VAT burden. The
non-fulfilment of the administrative requirements for resellers of imported cigarettes directly results
in a higher tax burden, whereas resellers of domestic cigarettes are fully exempt from paying VAT.
Accordingly, the collection mechanism itself constitutes a "tax" for the purposes of Article I11:2 as it
potentially results in a higher cumulative tax burden on the reseller of imported cigarettes. As for
whether the tax burden on imported cigarettes is "in excess" of that on domestic cigarettes, Australia
submits that the additional administrative requirements applicable to resellers of imported cigarettes,
and the inherent risk of a higher tax burden if these requirements are not met, should be taken into
account. Noting Thailand's acknowledgment that "a risk of excess taxation may give rise to a
violation of Article 111:2""®, Australia points out that, when a claim for input tax credit by a reseller is
rejected, the actual tax burden is higher, whereas this risk is not faced by resellers of domestic
cigarettes, which are automatically exempt from VAT.

68. With respect to Thailand's arguments that the Panel erred in finding that the additional
administrative requirements accord "less favourable treatment” within the meaning of Article I11:4 of
the GATT 1994, Australia disagrees with Thailand's contention that "the right to treat imported
products differently may include the right to impose additional or more complicated requirements so
long as they do not amount to 'less favourable' treatment".” Rather, panels and the Appellate Body
have found merely that different treatment is not sufficient for a finding of inconsistency with
Acrticle I11:4. While emphasizing that any determination of less favourable treatment must be made on
a case-by-case basis, Australia requests the Appellate Body to take account of the broader systemic
implications of the threshold for a finding of inconsistency under Article 111:4. For Australia, the
Panel's finding of less favourable treatment based on its view that the measures "could potentially
affect"”, or "may potentially modify", the conditions of competition seems to imply a lower threshold
than that used by the panels in China — Publications and Audiovisual Products ("may reasonably be

expected")®® and India — Autos ("is more than likely").**

69. Regarding Thailand's appeal under Article XX(d) of the GATT 1994, Australia expresses
concern that the Panel failed to identify clearly both the GATT-inconsistent measure and the "laws or

regulations” with which the GATT-inconsistent measure secures compliance. This apparent failure

"Australia's third participant's submission, para. 19 (quoting Thailand's appellant's submission,
para. 81).

"Australia's third participant's submission, para. 24 (quoting Thailand's appellant's submission,
para. 129). (underlining added by Australia)

®Australia's third participant's submission, para. 26 (quoting Panel Report, China — Publications and
Audiovisual Products, para. 7.1471).

8 Australia's third participant's submission, para. 27 (quoting Panel Report, India — Autos, para. 7.201).
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"compromised [the Panel's] ability to consider the [Article] XX(d) defence".#* The Panel should have
considered whether the administrative mechanism for the implementation of VAT was designed to
secure compliance with Thailand's VAT regime. In Australia's view, the design of that measure
appears, at least in part, to secure such compliance. Moreover, in determining whether the measure is
"necessary", consideration should have been given to the range of possible alternative measures that
could secure compliance with Thailand's VAT regime. Australia notes, in this regard, the Philippines'
argument before the Panel that Article XX(d) cannot justify "both the VAT-related administrative
requirements imposed on resellers of imported cigarettes and the exemption accorded to resellers of

domestic cigarettes".®

70. Australia supports Thailand's view that the acceptance of a guarantee is a provisional decision
that does not fall within the scope of Article X:3(b) of the GATT 1994. Guarantees are interlocutory
decisions made pending a final customs valuation determination, and are difficult to distinguish from
that final determination. In the absence of an express reference to a right to appeal at an interlocutory
stage, no such right should be read into Article X:3(b). Noting the Panel's statement that it could
"think of a situation where the provisional characteristics of an administrative action or determination
would render such an action or determination to fall outside the scope of Article X:3(b)", Australia
argues that the Panel then failed to consider whether the acceptance of guarantees for the payment of
customs duties may be such a situation.*® Requiring external review of a provisional decision to
accept a guarantee could effectively pre-empt and interfere with the final customs valuation
determination to be taken by the relevant domestic agency. Australia submits that, so long as the right
to appeal the final determination is capable of overturning any stage of the process, then there should
be no right of appeal of individual, interlocutory stages in that process unless such a right is expressly

provided for, which is not the case under Article X:3(b).

2. European Union

71. With respect to Thailand's appeal under Article 111:2 of the GATT 1994, the European Union
understands the measure at issue to consist of the VAT exemption on the resale of domestic cigarettes,
as compared to the additional administrative requirements that are imposed on imported cigarettes in
order to obtain the same level of tax burden. The European Union considers that there is a de jure
violation of Article 111:2 of the GATT 1994 when, for domestic products only, an automatic
exemption from VAT is embedded in the design and structure of the measure, but the same automatic

result is not granted with respect to imported products. The European Union disagrees with Thailand

8 Australia's third participant's submission, para. 32.
& Australia's third participant's submission, para. 35. (original underlining)
¥ Australia's third participant's submission, para. 39 (quoting Panel Report, para. 7.1035).
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that, in order to be found inconsistent with Article 111:2, first sentence, a measure needs to lead to a
higher tax rate for imported products. Rather, as the panel stated in Argentina — Hides and Leather,
the "tax burden™ need not be the tax itself, but can also be derived from "aspects of broader tax
systems" that are covered by the disciplines of Article 111:2.2* The European Union adds that the use
of the term "indirectly" in Article 111:2 supports the view that the scope of this provision includes
situations, like the present case, where the measure at issue contains elements that adversely affect

only imported products, by increasing their overall tax burden, as compared to domestic products.

72. The European Union also disagrees with Thailand's contention that the analysis of a measure
under the first sentence of Article 111:2 must consist of a mathematical exercise. Such a narrow
interpretation would give WTO Members the possibility to circumvent the norm of Article I1:2.
Moreover, it is not appropriate to draw a distinction between "substantive” tax measures, such as the
tax rate, and "measures of tax administration"”, such as the measures at issue in the present case. The

European Union insists that a tax burden can also be of a non-mathematical nature.

73. The European Union observes that Thailand's appeal under Article 111:4 of the GATT 1994
appears to raise the issue of whether, in an analysis under that provision, panels must engage in a
detailed analysis in order to establish that the measure at issue will affect the competitive position of
imported cigarettes in a negative manner, or whether an analysis based on the possibility that the
measure at issue could affect the competitive position of imported cigarettes can suffice to find an
inconsistency. The Appellate Body has stated that, in establishing inconsistency with Article 111:4, the
actual effects of a measure in the marketplace need not be shown. Instead, it is sufficient to show that

"such a measure is likely to lead to that result".®® Previous measures have also been found to be

87

inconsistent with Article 111:4 when they create a mere "incentive™’ to favour domestic products, or

"may be reasonably expected"®

to modify the conditions of competition. Accordingly, it seems to be
sufficient for a panel to determine on the basis of the available elements of fact that the measure will
probably negatively affect the conditions of competition. Without expressing a view on the Panel's
finding under Article 111:4, the European Union encourages the Appellate Body to review that finding
in accordance with this case law, and to consider the extent to which the facts before the Panel (that is,

the accumulation of all the requirements imposed on the resellers of imported cigarettes) allow a

®Eyropean Union's third participant's submission, para. 18 (quoting Panel Report, Argentina — Hides
and Leather, footnote 449 to para. 11.152).

®European Union's third participant's submission, para. 27 (referring to Appellate Body Report,
US — FSC (Article 21.5 — EC), para. 215).

8 European Union's third participant's submission, para. 28 (referring to Appellate Body Report,
US — FSC (Article 21.5 — EC), para. 212; and Panel Report, India — Autos, paras. 7.195-7.198 and 7.201).

®European Union's third participant's submission, para. 29 (referring to Panel Report, China—
Publications and Audiovisual Products, para. 7.1471).
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reasonable expectation, or, in other words, lend credence to the conclusion, that the imported products

will be treated less favourably.

74. Concerning Thailand's appeal in respect of the Panel's acceptance of Exhibit PHL-289, the
European Union submits that the first issue that the Appellate Body needs to resolve is whether
Exhibit PHL-289 is rebuttal evidence or not. If it is not, then the Panel infringed its Working
Procedures by admitting this item of untimely evidence without requiring good cause and without
affording Thailand the right to comment thereon. Article 11 of the DSU requires panels actively to
respect parties' due process rights. Thus, if the Panel accepted and relied upon Exhibit PHL-289
contrary to its Working Procedures, it should, at a minimum, have afforded Thailand an opportunity
to comment. If the Panel failed to do so, then this defect cannot be cured by arguing that such an
opportunity was provided during interim review. The Appellate Body need not address the content of
the Interim Report since the issue on appeal is whether the Panel's finding in its Report that VAT
registrants need not report resales of domestic cigarettes in form Por.Por.30 was based exclusively on
Exhibit PHL-289. Finally, the European Union observes that, even if the Appellate Body agrees with
Thailand regarding the Panel's treatment of Exhibit PHL-289, Thailand bears the burden of explaining
why and how the ultimate finding made by the Panel under Article 111:4 was fully dependent on the

Panel's factual finding regarding the reporting of resales of domestic cigarettes in form Por.Por.30.

75. Regarding Thailand's appeal under Article XX(d) of the GATT 1994, the European Union
considers the relevant question to be whether the measure at issue secures compliance with other laws
or regulations which are not WTO-inconsistent. The measure at issue in this dispute is the different
treatment applied to imported cigarettes versus domestic cigarettes, that is, the additional
administrative requirements imposed on imported cigarettes. The laws or regulations with which the
measure at issue aims to secure compliance are Thailand's VAT laws. Since the GATT-inconsistent
measure at issue is part of the VAT regime, the European Union considers that the Panel properly
concluded that the laws or regulations with which the measure at issue secures compliance, namely,

the laws comprising the Thai VAT regime, are also WTO-inconsistent.

76. The European Union submits that the Panel correctly found that decisions on the imposition
of guarantees pursuant to Article 13 of the Agreement on Customs Valuation fall within the scope of
"administrative action relating to customs matters" in Article X:3(b) of the GATT 1994. The
characterization of an action as "provisional™ or "final" is not crucial to bring that action within the
scope of Article X:3(b). Rather, the key issue is whether the administrative action at issue has a direct
and individual material effect on the importer. The European Union contends that neither the text of

Article X:3(b), nor that of the other paragraphs of Article X, make a distinction between "provisional"
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and "final" administrative actions. This contrasts with other provisions in the GATT 1994, such as
Article XV:2, which explicitly refer to "final" measures. The European Union also agrees with the
Panel's reasoning that the due process objective underlying Article X:3(b) supports an interpretation

of the term "administrative action" that is not limited to final administrative determinations.

77. Furthermore, the European Union views the imposition of a guarantee as being separate and
distinct from a customs value determination. Like a determination of the value of imported goods, the
imposition of a guarantee is one component of the imposition and collection of customs duties.
However, imposing a guarantee is not a component of determining the customs value. Instead, it is a
separate and distinct action, constituting "administrative action” in the sense of Article X:3(b). The
European Union also disputes Thailand's assertion that the imposition of a guarantee cannot be
reviewed effectively without knowing the final duty liability, as well as Thailand's reliance upon the
Appellate Body report in US — Shrimp (Thailand) / US — Customs Bond Directive. The Appellate
Body did not, in that dispute, rule out that, under certain circumstances, a guarantee could constitute
"specific action against dumping" pursuant to Article 17.4 of the Anti-Dumping Agreement.* In the
view of the European Union, the same reasoning supports the view that a guarantee pursuant to
Avrticle 13 of the Agreement on Customs Valuation may constitute "administrative action relating to
customs matters™ within the meaning of Article X:3(b) of the GATT 1994.

78. Finally, in the event that the Appellate Body upholds the Panel's finding that the acceptance
of a guarantee under Article 13 of the Agreement on Customs Valuation constitutes an "administrative
action relating to customs matters" within the meaning of Article X:3(b) of the GATT 1994, the
European Union considers that a system which requires a final customs value determination in order
to appeal the imposition of a guarantee is contrary to Article X:3(b). Thailand's concerns about an
appeal of a guarantee interfering with the customs administration's decision-making process are
unfounded. Courts are in a position fully to review customs authorities' decisions. Furthermore,
courts may not need to review the final customs value determination, but could limit their analysis to
reviewing the basis for establishing the amount of the guarantee, thus not interfering with the customs
administration's decision-making process. The European Union adds that, once the final customs
value is established, an appeal against the imposition of a guarantee becomes irrelevant because the

guarantee effectively ceases to exist.

®European Union's third participant's submission, para. 64 (referring to Appellate Body Report,
US — Shrimp (Thailand) / US — Customs Bond Directive, paras. 230 and 231).
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3. United States

79. With respect to Thailand's appeal of the Panel's finding of less favourable treatment under
Article 111:4 of the GATT 1994, the United States argues that, while a complainant need not
demonstrate the actual trade impact of a measure, it must establish that the measure modifies the
conditions of competition for imported products. The United States questions whether mere risk that
a change to the conditions of competition might occur would fulfil that requirement, given that a

finding of less favourable treatment cannot be based on mere assertion or speculation.*

80. As regards Thailand's appeal concerning the Panel's treatment of Exhibit PHL-289, the United
States observes that the Panel's Working Procedures expressly allowed for the submission of factual
evidence, even after the first substantive meeting, for the purposes of rebuttals, answers to questions,
or comments on answers to questions. The United States takes no view on whether the evidence at
issue can properly be considered to have been submitted for these purposes. In any event, while it
could have done so, the Panel was not required as a matter of due process to offer Thailand an
opportunity to comment on Exhibit PHL-289. Furthermore, Thailand did in fact respond to the
evidence as part of the interim review, and the Panel took Thailand's response into account in its
evaluation of the evidence. Accordingly, it is not clear to the United States what due process right of
Thailand was not respected. The United States also recalls that Article 11 of the DSU affords panels a
degree of discretion regarding the treatment of evidence, and that working procedures "do not

constrain panels with hard and fast rules on deadlines for submitting evidence".”*

81. The United States takes no position on whether Thailand has acted inconsistently with the
obligations of Article X:3(b) of the GATT 1994. The United States observes, however, that the Panel
did not accept Thailand's categorization of "provisional” versus "non-provisional” customs measures,
and thus did not make a broad finding about such classes of measures, nor seek to define the precise
types of measures falling within the scope of Article X:3(b). Instead, the United States maintains, the
Panel properly examined whether the guarantees at issue constitute "administrative action relating to
customs matters”, and, if so, whether Thailand failed to provide for the prompt review and correction
of such action. This is the same question that is presented on appeal. The United States further
considers that, contrary to Thailand's arguments on appeal, neither the Appellate Body report in
US — Shrimp (Thailand) / US — Customs Bond Directive, nor the provisions of the Agreement on
Customs Valuation or the Anti-Dumping Agreement, are relevant in answering this question. With

respect to the issue of whether a measure satisfies the obligation to provide for "prompt review and

“United States' closing statement at the oral hearing.
*'United States' opening statement at the oral hearing (quoting Appellate Body Report, Argentina —
Textiles and Apparel, para. 80).
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correction”, the United States agrees with both Thailand and the Panel that such an evaluation requires

a case-by-case analysis, and with the Panel that what it means for action to be taken "promptly" will

depend on the factual context of the specific measure at issue in a dispute.

1. Issues Raised in This Appeal

82. The following issues are raised in this appeal:

(@)

(b)

With respect to the Panel's findings under Article 111 of the GATT 1994 concerning

Thailand's treatment of resellers of imported cigarettes, as compared to its treatment

of resellers of like domestic cigarettes:

(i)

(ii)

whether the Panel erred in finding that Thailand acts inconsistently with
Article 111:2, first sentence, of the GATT 1994 by subjecting imported
cigarettes to value added tax ("VAT") liability in excess of that applied to

like domestic cigarettes;

whether the Panel erred in finding that Thailand acts inconsistently with
Acrticle I11:4 of the GATT 1994, and, in particular:

whether the Panel erred in finding that Thailand accords less
favourable treatment to imported cigarettes than to like domestic

cigarettes;

whether the Panel failed to ensure due process and, thus, to comply
with its duty under Article 11 of the DSU to make an objective
assessment of the matter, by accepting and relying on Exhibit
PHL-289 without affording Thailand an opportunity to comment on

that evidence; and

whether the Panel erred in rejecting Thailand's defence under
Article XX(d) of the GATT 1994 to the Panel's finding of

inconsistency under Article 111:4; and

Whether the Panel erred in its interpretation and application of Article X:3(b) of the
GATT 1994 in finding that Thailand acts inconsistently with its obligation, under that

provision, to maintain or institute independent tribunals or procedures for the prompt

review of guarantee decisions.
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V. Article 111 of the GATT 1994
A. Introduction

83. The Philippines alleged before the Panel that Thai law discriminates between resellers of
imported cigarettes and resellers of domestic cigarettes in a manner inconsistent with Article 111:2 and
Article 111:4 of the GATT 1994. According to the Philippines, Thailand acts inconsistently with
Acrticle I11:2, first sentence, because Thailand imposes VAT liability on imported cigarettes in excess
of that applied to like domestic cigarettes through an exemption from VAT for resales of domestic
cigarettes.” The Philippines also claimed that Thailand acts inconsistently with Article I11:4 because
its VAT system accords less favourable treatment to imported cigarettes by imposing more onerous
administrative requirements on resellers of imported cigarettes than on resellers of like domestic

cigarettes.

84. In respect of both claims, the Panel found in favour of the Philippines®, and Thailand appeals
those findings. Before examining Thailand's appeal, we describe relevant aspects of Thailand's VAT
regime, and identify the measures that the Panel found to be inconsistent with Article 1l1:2 and
Acrticle I11:4, respectively, of the GATT 1994.

B. Overview of the Measures at Issue

1. The Measure Challenged Under Article 111:2 of the GATT 1994

85. For purposes of the Philippines' claim under Article 111:2 of the GATT 1994, the Panel

considered various provisions of Thailand's VAT regime.**

86. Thailand administers VAT pursuant to Chapter IV of the Act Promulgating the Revenue
Code® (the "Thai Revenue Code").® The Thai Revenue Code provides that, as a general rule, every

%The Philippines also claimed that, in the determination of the tax base for imported cigarettes,
Thailand acts inconsistently with Article 111:2, first sentence, of the GATT 1994 by subjecting imported
cigarettes to VAT liability in excess of that applied to like domestic cigarettes. The Panel found in favour of the
Philippines in respect of this claim, and Thailand has not appealed this finding. (Panel Report, para. 8.3(a))

*panel Report, para. 8.3(b) and (c).

%The Panel stated that the Thai measures specifically identified in the Philippines' panel request are
"Sections 81 and 82/7 of the Thai Revenue Code, Section 3(1) of Royal Decree No. 239, and Order of Revenue
Department No. Por. 85/2542". The Panel explained that in the course of the dispute the parties also referred to
other provisions pertaining to the imposition of, and exemption from, VAT liability. (Panel Report, para. 7.572)

%Government of the Kingdom of Thailand, The Council of Regency, The Act Promulgating the
Revenue Code, B.E. 2481 (Panel Exhibit PHL-94).

%panel Report, para. 7.573 (referring to Chapter IV, “Value Added Tax", consisting of Sections 77-90
of the Thai Revenue Code).
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VAT registrant® in the distribution chain for a product incurs liability in respect of VAT.® The VAT
rate generally applicable to sales of products in Thailand is seven per cent ad valorem.” For most
products, VAT is determined by applying this rate to the actual selling price of the product at each
stage of the supply chain.®® VAT must be reported on a monthly basis in tax form Por.Por.30.™
Pursuant to Section 82/3 of the Thai Revenue Code, in each tax month sellers are entitled to deduct
the "input tax", paid upon purchase of the goods from the previous seller, from the "output tax"
collected from the next purchaser of the goods.'®® VAT liability under Thai law in respect of a sales
transaction thus consists of the amount to be paid after subtracting input tax from output tax."® When
output tax exceeds input tax, the tax payable is equal to the difference between the two. When input
tax exceeds output tax, the difference is treated as a tax credit, and the seller is entitled to receive a tax

refund or to apply that credit in future VAT assessments.'*

87. With respect to sales of cigarettes, however, Thailand's VAT system operates differently in
two main respects. First, instead of applying the tax rate against the actual sales price, VAT is
determined for each stage of the supply chain for cigarettes, starting with the first sale of cigarettes in
Thailand by Thailand Tobacco Monopoly ("TTM™) or an importer, by applying the seven per cent rate
to the maximum retail selling price ("MRSP"), a reference price fixed by the Thai Government for
each brand of cigarettes.'® This means that, because VAT is based on the same fixed price at each
stage of the supply chain, the amount of VAT assessed is the same for each sales transaction along
that chain. Moreover, because the VAT paid by a reseller of cigarettes to a prior seller in the form of
input tax is the same as the amount that the reseller collects from a subsequent purchaser in the form
of output tax, these amounts will, subject to compliance with certain administrative requirements, be

offset, resulting in a VAT liability of zero.

88. Second, Thai law provides for an exemption from VAT for all sales of domestic cigarettes by

resellers in the distribution chain for domestic cigarettes. Thus, resellers of domestic cigarettes incur

/AT obligations under the Thai Revenue Code apply to VAT registrants. Section 85 of the Thai
Revenue Code requires that all sellers file an application for VAT registration before commencing a business of
selling goods or providing services. Section 81 of the Thai Revenue Code exempts from VAT registration
businesses engaged in sales only of VAT-exempt goods, and businesses with annual sales of less than
1.8 million baht. (Panel Report, paras. 7.687-7.689 and footnote 1243 thereto)

®panel Report, paras. 7.574 and 7.580 (referring to, inter alia, Thai Revenue Code, Section 82 and
Section 82/3).

“Panel Report, para. 7.457.

1%panel Report, footnote 947 to para. 7.460.

1%panel Report, paras. 7.634 and 7.652.

1%2panel Report, para. 7.579.

1%3panel Report, paras. 7.580 and 7.628.

1%panel Report, para. 7.581.

%panel Report, para. 7.460 and footnote 947 thereto, and paras. 7.577 and 7.578 (referring to Thai
Revenue Code, Section 79/5 and Section 82/7). Although cigarettes cannot be sold at prices exceeding the
MRSP, they may be sold at prices below the MRSP. (Ibid., para. 7.463)
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no VAT liability because of an exemption provided pursuant to Section 81(1)(v) of the Thai Revenue

Code, Section 3(1) of Thailand's Royal Decree issued under the Thai Revenue Code'®

("Royal
Decree No. 239"), and Thailand's Order of Revenue Department No. Por. 85/2542"%" ("Order

No. Por. 85/2542").18
89. Section 81(1)(v) of the Thai Revenue Code provides:

Section 81. There shall be exempt from value added tax the
following transactions:

(1) Sale of goods not for export or provision of services as
follows:

(v) Sale of goods or provision of services designated by
a Royal Decree.'® (footnote omitted)

90. Section 3(1) of Royal Decree No. 239 provides:

Section 3. There shall be exempt from value added tax for the
following businesses:

@ Sale of cigarettes produced by a manufacturer which is an
organization of a government where the seller is not such
manufacturer who produces such cigarettes ..."*°

91. As the Panel explained, because TTM is the only manufacturer of cigarettes in Thailand, and
an organization of the Thai Government, these provisions exempt resellers of TTM brand cigarettes
from VAT.™ The Panel thus concluded that, in respect of sales of domestic cigarettes, TTM is

subject to VAT, whereas resellers of domestic cigarettes are not.**?

1%Government of the Kingdom of Thailand, Royal Decree Issued Under the Revenue Code Governing
Exemption from Value Added Tax (No. 239) B.E. 2534 (Panel Exhibit PHL-217).

Government of the Kingdom of Thailand, Order of Revenue Department No. Por. 85/2542,
Re Computation of Tax Base for Importation and Sale of Tobacco According to Category and Type Prescribed
by Director-General and Approved by Minister under Section 79/5 of Revenue Code, and Preparation of Tax
Invoice in Case of Sale of Tobacco under Section 86/5(2) of Revenue Code (Panel Exhibit PHL-95).

1%panel Report, para. 7.591.

1%9See Panel Report, para. 7.584.

1%anel Report, para. 7.585.

panel Report, para. 7.585. Order No. Por. 85/2542 also confirms that, with respect to the first
purchaser of cigarettes from TTM, there is an exemption from VAT in accordance with Section 81(1)(v) of the
Thai Revenue Code. (Ibid., para. 7.586)

2panel Report, paras. 7.590 and 7.591.
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92. In respect of imported cigarettes, the Panel stated:

No such exemption is available for imported cigarettes. As such,
when the wholesaler subsequently resells imported cigarettes to the
retailer, for example, the wholesaler incurs a VAT liability of
7 per cent of the MRSP. This VAT liability arises at each subsequent
transactional stage until consumers purchase imported cigarettes.
Each agent subject to VAT in the imported cigarettes distribution
chain can claim a refund of the VAT amounts paid in excess, based
on the amount of VAT credits acquired upon the purchase of
cigarettes from a previous seller, by filing form Por.Por.30 with the
Thai authorities.™® (footnote omitted)

93. Finally, the Panel referred to certain "[o]ther relevant provisions" that it examined, including
Section 82/5 of the Thai Revenue Code, which sets out instances in which VAT registrants are not

allowed to deduct input tax in computing tax liability under Section 82/3.** Section 82/5 provides for

the denial of a tax credit in the following six instances:

(i) a tax invoice is absent or cannot be produced to prove that input
tax has been collected, except where there is a reasonable excuse
according to the rules and conditions prescribed by the Director-
General;

(i)a tax invoice contains information which is incorrect or
inadequate in the matter of substance according to the rules and
conditions prescribed by the Director-General;

(iii) the input tax is not directly connected with the business carried
on by a supplier according to the rules and conditions prescribed by
the Director-General,

(iv) the input tax originated from entertainment expenses or expenses
of a similar nature according to the rules and conditions prescribed
by the Director-General,

(v) input tax under a tax invoice issued by a person not authorized to
do so under Division 10; or

(vi) input tax designated by the Director-General with the approval of

the Minister."*®
94. In sum, in evaluating the Philippines' Article 111:2 claim in respect of resellers of cigarettes,
the Panel considered several provisions under Thai law collectively. The Panel first identified that
resellers of imported cigarettes are liable for VAT under Section 82/7 of the Thai Revenue Code, and

that resellers of domestic cigarettes are exempt from VAT liability pursuant to Section 81(1)(v) of the

Bpanel Report, para. 7.591.
panel Report, subheading VI1.E.3(d) and para. 7.593.
15panel Report, para. 7.593.
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Thai Revenue Code, Section 3(1) of Royal Decree No. 239, and Order No. Por. 85/2542.

117

Recognizing that VAT liability consists of output tax minus input tax—, the Panel then proceeded to

evaluate whether an input tax credit is "automatically" available to resellers of imported cigarettes.™®
The Panel found that such resellers would not obtain an input tax credit if they fail to satisfy certain
conditions, namely: (i) to complete and file form Por.Por.30; (ii) to produce a complete and accurate
tax invoice in respect of a transaction (or to satisfy other conditions under Section 82/5 of the Thai
Revenue Code); or (iii) to meet other record-keeping requirements.”® On this basis, the Panel
concluded that "resellers of domestic cigarettes are de jure exempt from the VAT liability, whereas
the same exemption is not granted to resellers of imported cigarettes as tax credits do not
automatically and irrevocably offset tax liabilities incurred by [resellers] of imported cigarettes in

every case."*?

95. Accordingly, the measure that the Panel analyzed under Article 111:2 of the GATT 1994
consists of an exemption from VAT liability for resellers of domestic cigarettes, together with the
imposition of VAT on resellers of imported cigarettes when they do not satisfy prescribed conditions
for obtaining input tax credits necessary to achieve zero VAT liability.

2. The Measure Challenged Under Article 111:4 of the GATT 1994

96. For purposes of the Philippines' claim under Article I111:4 of the GATT 1994, the Panel also

considered a series of provisions of Thailand's VAT regime.'*

97. Pursuant to Section 81/2 of the Thai Revenue Code, businesses exempt from VAT are also
exempt from compliance with the provisions of Chapter IV of the Thai Revenue Code. Consequently,
because resellers of domestic cigarettes are exempt from VAT, they are also relieved of the obligation
to comply with VAT-related administrative requirements contained in Chapter IV."? The Panel
addressed various requirements that, according to the Philippines, apply only to resellers of imported

cigarettes, and not to resellers of domestic cigarettes. The Panel concluded that three sets of

1°panel Report, paras. 7.621 and 7.622.

Wpanel Report, para. 7.628.

8panel Report, para. 7.632.

9panel Report, para. 7.634.

20panel Report, para. 7.644.

2IThe Philippines identified the following relevant provisions in connection with Thailand's
VAT-related administrative requirements: Sections 81 and 82/7 of the Thai Revenue Code; Royal Decree
No. 239; and Order No. Por. 85/2542. (Panel Report, para. 7.649)

122panel Report, paras. 7.688-7.690.
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VAT-related administrative requirements impose an additional administrative burden only on resellers

of imported cigarettes.'?®

98. First, Section 83/1 of the Thai Revenue Code imposes on every VAT registrant the obligation
to file a tax return, namely, form Por.Por.30, on a monthly basis regardless of the type of goods sold
and/or services provided.”” Resellers of goods subject to VAT, such as imported cigarettes, are
therefore required to file form Por.Por.30. Resellers of exclusively VAT-exempt goods, such as
domestic cigarettes, are not required to be VAT registrants and are therefore exempt from this

requirement.'?

When a reseller sells both domestic cigarettes and other goods subject to VAT, that
reseller is, by virtue of its sales of the latter, under an obligation to file form Por.Por.30. The Panel
found, however, that such a reseller is not required to report its sales of VAT-exempt domestic

cigarettes in that form.'?

The Panel therefore concluded that resellers of imported cigarettes are
subject to a heavier administrative burden in respect of the obligation to complete and submit form
Por.Por.30 because: (i) a reseller of domestic cigarettes who carries exclusively VAT -exempt goods,
and therefore is not required to register for VAT, is exempted from the obligation to file form
Por.Por.30, whereas the same exemption is not provided to resellers of imported cigarettes; and (ii) a
cigarette reseller who is a VAT registrant need not report sales of domestic cigarettes when
completing form Por.Por.30.*" In this Report, we refer collectively to this first set of requirements as

the "requirements relating to form Por.Por.30".

99. Second, Section 87 of the Thai Revenue Code requires resellers of imported cigarettes to
prepare and maintain input tax and output tax records, and goods and raw materials records.'?®
Resellers of imported cigarettes are also subject to an obligation to file revenue and expense reports,
from which resellers of exclusively domestic cigarettes are exempt.’® Thus, the Panel concluded that
resellers of imported cigarettes, but not resellers of domestic cigarettes, are subject to an obligation to

fill out and file reports.”®® The Panel further found that Section 87/3 of the Thai Revenue Code

ZThe Philippines also alleged before the Panel that resellers of imported cigarettes are subject to tax
invoice-related requirements and auditing procedures to which resellers of domestic cigarettes are not subject.
Regarding the requirement to prepare and keep tax invoices, the Panel found that the Philippines did not respond
to Thailand's argument that sales receipts, which both VAT registrants and non-VAT registrants must maintain,
may serve as tax invoices, and that the Philippines did not fully explain its argument that the use of the MRSP as
the tax base would make the requirement to prepare a tax invoice more burdensome for resellers of imported
cigarettes. (Panel Report, paras. 7.706 and 7.707) With respect to the auditing procedures, the Panel found that
resellers of both imported and domestic cigarettes are subject to similar procedures. (Ibid., para. 7.718)

124panel Report, para. 7.686.

%panel Report, para. 7.694.

1%5panel Report, para. 7.703.

2’panel Report, para. 7.704.

18panel Report, para. 7.654.

129panel Report, para. 7.710.

3%panel Report, para. 7.715.
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requires resellers of imported cigarettes to maintain more information for accounting and auditing
purposes than that required of resellers of domestic cigarettes.™®" In this Report, we refer collectively

to this second set of requirements as the "reporting and record-keeping requirements".

100.  Third, Sections 89 and 90 of the Thai Revenue Code subject VAT registrants to various
penalties and other sanctions associated with the failure to comply with VAT-related administrative
requirements set out in Chapter 1V of the Thai Revenue Code.’® Resellers of goods that are subject to
VAT, such as imported cigarettes, are therefore subject to these penalties and other sanctions, whereas
resellers of exclusively domestic cigarettes are not. In this Report, we refer collectively to this third

set of requirements as the "penalties and other sanctions”.

101.  In sum, the Panel found that Thailand imposes these three sets of requirements only on
resellers of imported cigarettes.®® With the exception of the issue of whether sales of domestic
cigarettes must be reported in form Por.Por.30, discussed below in section 1VV.D.2 of our Report, the
participants do not contest on appeal the Panel's findings that the requirements relating to form
Por.Por.30, the reporting and record-keeping requirements, and the penalties and other sanctions are
imposed only on resellers of imported cigarettes, and not on resellers of domestic cigarettes.**

102.  Accordingly, the measure that the Panel analyzed under Article 111:4 of the GATT 1994
consists of an exemption from three sets of VAT-related administrative requirements for resellers of
domestic cigarettes, together with the imposition of these administrative requirements on resellers of

imported cigarettes.

103. Based on the foregoing, we now turn to assess Thailand's claims of error on appeal under
Article 111:2 and Article 111:4 of the GATT 1994.

Blpanel Report, para. 7.717.

32panel Report, paras. 7.719, 7.720, and 7.722. The Panel analyzed these penalties and other sanctions
as part of the additional administrative requirements at issue, and neither participant has challenged this
approach. We observe that they are not administrative requirements as such, but rather the consequence of
failing to comply with VAT -related administrative requirements. Nonetheless, like the Panel, we address the
penalties and other sanctions as among the relevant additional administrative requirements for purposes of our
Report.

33panel Report, para. 7.722.

3%The Panel did not make any finding regarding the extent to which cigarette resellers sell exclusively
domestic, exclusively imported, or both domestic and imported cigarettes, nor regarding the extent to which the
distribution channels for domestic and imported cigarettes in Thailand overlap. Although the Panel
acknowledged evidence adduced by the Philippines that more than 20 per cent of cigarette resellers in Thailand
do not sell imported cigarettes, the Panel considered that the Philippines had not demonstrated why
the 68,000 businesses concerned decided not to sell imported cigarettes, and also took note of Thailand's
argument that many of those businesses are exempt from VAT liability by virtue of their low annual turnover.
(Panel Report, paras. 7.725 and 7.727, and footnote 1300 to para. 7.736) Pursuant to Section 81/1 and
Section 81/2 of the Thai Revenue Code, small businesses (that is, businesses with annual sales of less than
1.8 million baht) are exempt from all obligations under Chapter 1V of the Thai Revenue Code. (lbid.,
para. 7.689 and footnote 1243 thereto)
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C. Article 111:2 of the GATT 1994
104.  Thailand appeals the Panel's finding that:

. regarding the VAT exemption for domestic cigarette resellers,
Thailand acted inconsistently with Article 111:2, first sentence by
subjecting imported cigarettes to a VAT liability in excess of that
applied to like domestic cigarettes by granting the exemption from
the VAT liability only to domestic cigarette[] resellers.**®®
105. Thailand raises two principal issues on appeal. First, Thailand claims that the Panel erred
because the measures that it found to be inconsistent with Article 111:2, first sentence, of the
GATT 1994 are not fiscal measures subject to the scope of that provision. Rather, according to
Thailand, the measures entail only administrative requirements that fall within the scope of
Acrticle I11:4, rather than Article 111:2. Second, Thailand claims that, even if the measures fall within
the scope of Article 111:2, they do not subject imported cigarettes to taxes in excess of those applied to
domestic cigarettes. In Thailand's view, inconsistency with Article 111:2 cannot arise due to an
obligation to comply with the administrative formality of filing a tax form, or a limitation on the

availability of tax credits only for transactions that are documented and legitimate.

106.  The Philippines argues that the Panel correctly established under Article 111:2 that imported
cigarettes are subject to taxation in excess of that applied to like domestic cigarettes. The Philippines
considers that the Panel could have limited its analysis and simply found that resellers of imported
cigarettes are subject to VAT liability, whereas resellers of domestic cigarettes, through a complete
exemption from VAT, are not. The Philippines adds that, although the Panel did not need to do so,
the Panel undertook further analysis and correctly found the existence of a discriminatory tax because
resellers of imported cigarettes, in defined circumstances under Thai law, may not satisfy the
conditions necessary to offset VAT liability. The Philippines rejects Thailand's argument that the
administrative formalities associated with VAT liability cannot give rise to excess taxation under
Acrticle I11:2.

107.  Before we turn to evaluate the substance of Thailand's claim of error on appeal, we consider it
necessary to recall the measure that the Panel found to be inconsistent with Article 111:2, first
sentence, of the GATT 1994. Thailand asserts that it is beyond dispute that Thailand's VAT rate is

seven per cent for both imported and domestic cigarettes, and that the Panel found that the full amount

%panel Report, para. 8.3(b); see also para. 7.644. In assessing the Philippines' claim under
Article 111:2, the Panel undertook a two-step analysis to determine: (i) whether the imported and domestic
products at issue are "like"; and (ii) whether the challenged measure subjects the imported products to an
internal tax or charge in excess of that applied to like domestic products. (Ibid., para. 7.569) In respect of
likeness, the Panel found that the imported cigarettes at issue are "like" domestic cigarettes within the same
price segments. (Ibid., paras. 7.451 and 7.597) Thailand has not appealed this finding.
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of VAT is collected from both the domestic producer and importers at the time of the first sale.™®
Thus, Thailand argues, the Panel's finding was not based on the tax burden under Thai VAT law, but
instead was based solely on the difference in the "administrative requirements" for resales of imported

and domestic cigarettes, and the consequences of failure to comply with those requirements.™’

108. We consider that Thailand's description of the measure analyzed by the Panel under
Article I11:2 as "administrative requirements" in respect of VAT is both under-inclusive and
over-inclusive. The description is under-inclusive because it does not account for the complete
exemption from VAT for resales of domestic cigarettes, and therefore disregards that VAT liability
will, when certain conditions prescribed under Thai law are not met, be incurred by resellers of
imported cigarettes, but never by resellers of domestic cigarettes. For this reason, Thailand's
observation that the domestic producer and importer pay the same VAT amount is incomplete because
it disregards that, under Thai law, subsequent resellers of imported cigarettes, but not subsequent
resellers of domestic cigarettes, may also incur VAT liability. At the same time, Thailand's
description is over-inclusive because the relevant measure for purposes of the Panel's consideration of
the Philippines' Article I11:2 claim does not include all of the administrative requirements evaluated
by the Panel in respect of the Philippines' Article I11:4 claim.’*® As we have explained, the relevant
measure analyzed by the Panel under Article 111:2 consists of an exemption from VAT liability for
resellers of domestic cigarettes, together with the imposition of VAT on resellers of imported
cigarettes when they do not satisfy prescribed conditions for obtaining input tax credits necessary to

achieve zero VAT liability."*

109.  On the basis of this understanding of Thailand's measure, we now turn to Thailand's appeal of
the Panel's finding under Article 111:2, first sentence, of the GATT 1994.

110.  Article Il of the GATT 1994, entitled "National Treatment on Internal Taxation and
Regulation”, sets out obligations that prohibit the application by Members of internal tax and

regulatory measures in a manner affording protection to domestic production. The various provisions

B*Thailand's appellant's submission, para. 73 (referring to Panel Report, para. 7.590).

B Thailand's appellant's submission, paras. 74 and 75.

381n its Article 111:2 analysis, the Panel identified provisions under Thai law that specify conditions for
obtaining an input tax credit. The Panel considered that a reseller of imported cigarettes would be subject to
VAT if it did not properly fill out and file form Por.Por.30, or did not, as specified in Section 82/5(1) and (2) of
the Thai Revenue Code, produce a complete and accurate tax invoice in respect of a transaction. The Panel also
stated that an input tax credit would not be available if certain reporting and record-keeping requirements were
not satisfied, or if the conditions specified in Section 82/5 of the Thai Revenue Code were not met. (Panel
Report, para. 7.634) In contrast, we note that, in its consideration of the Philippines' claim under Article 111:4,
the Panel evaluated various administrative requirements in addition to the requirements relating to form
Por.Por.30, but did not examine the conditions specified in Section 82/5 of the Thai Revenue Code.

1395ee supra, para. 95.
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of Article Il thus operate to ensure that Members provide equality of competitive conditions for

imported products in relation to domestic products in their internal markets.'*

111.  The first sentence of Article 111:2 provides:

The products of the territory of any Member imported into the

territory of any other Member shall not be subject, directly or

indirectly, to internal taxes or other internal charges of any kind in

excess of those applied, directly or indirectly, to like domestic

products.
112.  Article I11:2, first sentence, thus serves to prohibit the imposition of discriminatory internal
taxes or other internal charges on imported versus like domestic products. Thailand's appeal calls for
us to address two issues: whether Thailand's measure falls within the scope of the first sentence of
Article I11:2; and, if so, whether the taxes or charges applied to imported products pursuant to
Thailand's measure are "in excess of" those applied to like domestic products. Article I11:2, first
sentence, concerns circumstances where imported and like domestic products are subject "directly or
indirectly” to internal taxes or other internal charges "of any kind". This language suggests that the
provision applies to a broad range of measures.'*! Regarding the requirement of "not ... in excess of",
the Appellate Body has clarified that a finding of inconsistency under Article 111:2, first sentence, is
not conditional on a "trade effects test”, and that even the smallest amount of “excess" is too much.'*
For purposes of our consideration of Thailand's appeal, a measure that subjects products to internal
taxes or other internal charges may be examined under Article 111:2, first sentence, of the GATT 1994.
When such a measure subjects imported products to taxes or charges in excess of those applied to like

domestic products, it will be inconsistent with the first sentence of Article I11:2.

113. Thailand argues that, because the relevant measure relates only to administrative
requirements, and the financial consequences of non-compliance with those requirements, it should
have been evaluated by the Panel under Article 111:4, not Article 111:2, of the GATT 1994. According
to Thailand, administrative requirements related to the collection of taxes, or consequences arising out
of failure to comply with those requirements, are not subject to the disciplines of Article 111:2, "even if

the failure to comply with those administrative requirements may have financial consequences for an

10Appellate Body Report, Japan — Alcoholic Beverages |1, pp. 16-18, DSR 1996:1, 97, at 109-111. See
also Appellate Body Report, Korea — Alcoholic Beverages, paras. 119 and 127; and Appellate Body Reports,
China — Auto Parts, para. 161.

“IAppellate Body Report, Canada — Periodicals, p. 19, DSR 1997:1, 449, at 464-465.

Y2 Appellate Body Report, Japan — Alcoholic Beverages 11, p. 23, DSR 1996:1, 97, at 115.
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imported product”.**® The Philippines argues that the Panel properly found that Thailand's measure

falls within the scope of Article I11:2.

114.  We have already explained that we do not accept Thailand's characterization of the measure
that was challenged by the Philippines, and found by the Panel to be inconsistent with Article 111:2, as
administrative requirements. For the reasons set out above, we also do not accept Thailand's position
that the measure at issue does not relate to the respective tax burdens imposed on imported and
domestic cigarettes. Thailand's measure subjects resellers of imported cigarettes to VAT when they
do not satisfy prescribed conditions for obtaining input tax credits necessary to achieve zero VAT
liability. Whether such conditions are satisfied thus has a direct consequence for the amount of tax
liability imposed on imported cigarettes. Conversely, a complete exemption from VAT ensures that
there can never be any VAT liability for resellers in respect of their sales of domestic cigarettes. We
therefore agree with the Panel that Thailand's measure affects the respective tax liability imposed on
imported and like domestic cigarettes, and accordingly reject Thailand's claim that the measure
consists solely of administrative requirements that are not subject to the disciplines of Article 111:2,
first sentence, of the GATT 1994,

115.  Thailand also argues that, even if the Panel were correct to examine Thailand's measure under
Article 111:2, the Panel erred in finding that Thailand acted inconsistently with that provision.
Thailand contends that it cannot be WTO-inconsistent to require resellers to complete "administrative

nl45

formalities"*™ in order to obtain input tax credits necessary to achieve zero VAT liability. Thailand

146 involves a

adds that none of the six situations set out in Section 82/5 of the Thai Revenue Code
situation in which a reseller could be denied an input tax credit on the basis of an actual, legitimate
purchase of cigarettes for resale. In contrast, the Philippines argues that, if resellers of imported
cigarettes cannot obtain an input tax credit, this is the legal consequence of the regulatory framework
established by Thailand. The Philippines maintains that resellers of domestic cigarettes are never

subject to that consequence because they are automatically exempt from VAT liability on such sales.

Y3 Thailand's appellant's submission, para. 71.

Y“We note that even if a measure at issue consisted solely of administrative requirements, we do not
exclude the possibility that such requirements may have a bearing on the respective tax burdens on imported and
like domestic products, and may therefore be subject to Article I11:2. Although Thailand may be correct in
stating that prior WTO reports have examined measures consisting of "administrative requirements relating to
the sale of imported products” under Article 111:4 (Thailand's appellant's submission, para. 69), this does not in
our view demonstrate that, if such requirements subject imported and like domestic products to internal taxes or
other internal charges, the same measures, or certain aspects of the same measures, could not also be scrutinized
under Article 111:2. (See Panel Report, Argentina — Hides and Leather, para. 11.143 (finding that administrative
measures concerning the pre-payment of tax "qualify as tax measures [that] fall to be assessed under
Article 111:2"))

Y5Thailand's appellant's submission, para. 91.

1465ee supra, para. 93.
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116.  Thailand does not dispute that resellers of imported cigarettes incur VAT liability when they

147 "or that a measure that creates a risk of excess

do not satisfy conditions to obtain an input tax credit
taxation may give rise to a violation of Article I11:2, first sentence.’*® Rather, Thailand argues that
requiring resellers to satisfy administrative requirements in respect of VAT does not present a risk
related to the calculation of the tax burden, and therefore cannot give rise to a violation under
Article I11:2. We consider, however, that a proper conception of Thailand's measure clarifies that it is
not the mere imposition of administrative requirements that creates a differential tax burden, but
rather that only resellers of imported cigarettes will incur VAT liability as a consequence of failing to
offset output tax. Resellers of imported cigarettes are subject to VAT liability in defined
circumstances under Thai law, whereas resellers of domestic cigarettes, due to a complete exemption
from VAT, are not. Based on this understanding of the measure, we therefore agree with the Panel
that Thailand subjects imported cigarettes to internal taxes in excess of those applied to like domestic

cigarettes, within the meaning of Article I11:2, first sentence, of the GATT 1994,

117.  Thailand also argues that the conduct of private parties in relation to the challenged measure
cannot form the basis for establishing a violation of Article 111:2. As Thailand puts it, a system of
offsetting input tax against output tax cannot be said to be WTO-inconsistent "simply because private
parties are required to comply with certain administrative requirements”, or because it compels
resellers "to limit claims for input tax credits to actual, legitimate purchases" of cigarettes.'*®
Thailand argued at the oral hearing that resellers of imported cigarettes will owe VAT only when they
have not legitimately purchased cigarettes, or when they make mistakes in their filing for VAT.*® |t
is not clear to us, based on the Panel's findings regarding the operation of Thailand's measure, that the
situations in which resellers of imported cigarettes will incur VAT liability are limited to those
identified by Thailand. In any event, we do not consider that Thailand's measure precludes a finding
of inconsistency with Article 111:2 due to the fact that resellers of imported cigarettes may take action
to avoid the imposition of VAT liability. In our view, the availability of such a course of action does
not alter the legal assessment of whether, under Thai law, imported cigarettes are subject to internal
taxes or other internal charges in excess of those applied to domestic cigarettes. As we have
explained, Thailand's measure provides for circumstances in which resellers of imported cigarettes
will be subject to VAT liability, to which resellers of domestic cigarettes will never be subject. In this

respect, we agree with the Panel's reliance on Korea — Various Measures on Beef, where the Appellate

YThailand's appellant's submission, para. 97. See also Thailand's responses to Panel Questions 137
and 138.

Y“8Thailand's appellant's submission, paras. 80-82 (referring to GATT Panel Report, US — Tobacco,
para. 97).

YSThailand's appellant's submission, para. 90.

0T hailand's responses to questioning at the oral hearing.
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Body stated, in the context of its Article I11:4 analysis, that "the intervention of some element of
private choice does not relieve Korea of responsibility under the GATT 1994 for the resulting
establishment of competitive conditions less favourable for the imported product than for the domestic

product".*!

118.  We also disagree with Thailand's suggestion that the Panel's finding would limit the ability of

WTO Members to ensure the proper administration of their tax regimes.'

Again, the Panel
considered that Thailand's measure was inconsistent with Article 111:2, first sentence, not because it
prescribed conditions for obtaining tax credits, but rather because those conditions applied only in
respect of resellers of imported cigarettes, and did not "automatically and irrevocably offset tax
liabilities incurred by [those resellers] in every case"."* WTO Members remain free "to administer
and collect internal taxes as they see fit", so long as they do so "in conformity with Article I11:2".**
Imposing legal requirements that result in tax liability on imported products when resellers do not
satisfy prescribed conditions necessary to avoid that liability, but which never result in tax liability on

like domestic products, is inconsistent with the requirements of Article 111:2, first sentence.

119.  For the foregoing reasons, we uphold the Panel's finding, in paragraph 8.3(b) of the Panel
Report, that Thailand acts inconsistently with Article 111:2, first sentence, of the GATT 1994 by
subjecting imported cigarettes to VAT liability in excess of that applied to like domestic cigarettes.™

D. Article I11:4 of the GATT 1994
120.  Thailand appeals the Panel's finding that:

. regarding the VAT exemption for domestic cigarette resellers,
Thailand acted inconsistently with Article I11:4 by subjecting
imported cigarettes to less favourable treatment compared to like
domestic cigarettes by imposing additional administrative
requirements, connected to VAT liabilities, on imported cigarette
resellers.'*®

121.  The Panel's finding under Article 111:4 of the GATT 1994 concerned an exemption from three

sets of VAT-related administrative requirements for resellers of domestic cigarettes, together with the

Ylpanel Report, para. 7.637 (quoting Appellate Body Report, Korea — Various Measures on Beef,
para. 146).

B2Thailand's appellant's submission, paras. 96, 97, and 104.

153panel Report, para. 7.644.

>4panel Report, Argentina — Hides and Leather, para. 11.144. The Panel stated that Thailand did not
assert a defence under Article XX to the alleged violation of Article I11:2 of the GATT 1994. (Panel Report,
para. 7.642)

1%5See also Panel Report, para. 7.644.

%%panel Report, para. 8.3(c); see also para. 7.738.
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imposition of these administrative requirements on resellers of imported cigarettes. These three sets
of administrative requirements consist of: (i) requirements relating to form Por.Por.30; (ii) reporting

7

and record-keeping requirements; and (iii) penalties and other sanctions.”® We refer to these

requirements collectively as the "additional administrative requirements".

122.  Thailand advances three independent grounds for reversal of the Panel's finding under
Article I11:4. First, Thailand argues that the Panel's analysis of "treatment no less favourable" was
insufficient as a matter of law to support a finding that Thailand acted inconsistently with
Article I11:4. Second, Thailand claims that the Panel erred in accepting and relying upon an exhibit
submitted late in the proceedings by the Philippines—Exhibit PHL-289—and thus violated Article 11
of the DSU, Thailand's due process rights, and paragraph 15 of the Panel's Working Procedures.
Third, Thailand alleges that, because the Panel failed to conduct a correct legal analysis in respect of
Thailand's defence under Article XX(d) of the GATT 1994, the Panel "effectively deprived" Thailand
of the opportunity to justify the additional administrative requirements as necessary to secure
compliance with the Thai VAT laws. We address these issues in turn.

1. Article I11:4: "treatment no less favourable"

123.  In its appeal of the Panel's finding that imported cigarettes are treated less favourably than
like domestic cigarettes, Thailand argues that differences in treatment are "not necessarily inconsistent
with Article 111:4, as long as the treatment provided by the measure is 'no less favourable™**®, and that
a determination of less favourable treatment "cannot rest on simple assertion, but must be founded on

a careful analysis of the contested measure and of its implications in the marketplace”".**® According

nl60

to Thailand, however, the Panel based its finding on a "mere assertion or a "theoretical

nl61

possibility"™" that the differences in treatment found by the Panel "could affect costs and could

potentially affect the competitive position” of imported cigarettes.'®® Thailand adds that the Panel

failed to conduct "any meaningful analysis"'®®

of how the differences in treatment might, in practice,
increase costs, or how the measures at issue "constrained” or "restricted" the choices available to

traders in such a manner as to affect the competitive conditions for imported cigarette resellers.'®

57See supra, Section IV.B.2.

B8 Thailand's appellant's submission, para. 122 (quoting Appellate Body Report, Korea — Various
Measures on Beef, para. 135).

9 Thailand's appellant's submission, para. 125 (quoting Appellate Body Report, US — FSC
(Article 21.5 — EC), para. 215). (emphasis added by Thailand)

10T hailand's appellant's submission, para. 142.

%I Thailand's appellant's submission, para. 120.

1%2Thailand's appellant's submission, para. 120. (original emphasis)

1%3Thailand's appellant's submission, para. 135. (original emphasis)

1% Thailand's appellant's submission, para. 140.
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124.  In response, the Philippines submits that treatment is less favourable if it does not "ensure
effective equality of opportunities"*®® between imported products and domestic products, and that this
equality of opportunities is upset when government regulation is not "perfectly neutral".!®® The
Philippines contends that, when government regulation subjects imported products to burdens that are
not imposed on like domestic products, the treatment of imported and like domestic products is

unequal and, accordingly, "inherently less favorable' for imported goods".**" On this basis, the Panel
correctly found that, because resellers of imported cigarettes must comply with three additional
administrative requirements that are not imposed on resellers of domestic cigarettes, the treatment
accorded to imported cigarettes was "inherently less favourable".*®® The Philippines adds that, even
though it was not necessary for it to do so, the Panel sought further confirmation for its finding of less
favourable treatment by examining the ways in which Thailand's additional administrative
requirements upset the equality of competitive conditions in the Thai market. The Panel considered
evidence of price elasticity and switching patterns and found that domestic and imported cigarettes
operate in a close competitive relationship in the Thai market, such that the additional administrative
requirements can potentially have a negative impact on the competitive position of imported
cigarettes. The Philippines points out that the additional administrative requirements can be linked to

the operating costs of businesses, thereby disturbing the equality of competitive conditions.

125.  We begin our analysis with the text of Article I11:4 of the GATT 1994, which provides in

relevant part:

The products of the territory of any Member imported into the
territory of any other Member shall be accorded treatment no less
favourable than that accorded to like products of national origin in
respect of all laws, regulations and requirements affecting their
internal sale, offering for sale, purchase, transportation, distribution
or use.

126.  Article I11:4 forms part of the broader framework set out in Article Ill, which ensures that
Members provide equality of competitive conditions for imported products in relation to domestic
products.’®® Like the other paragraphs of Article 111, the obligation prescribed under Article I11:4 is

informed by the general principle set out in Article I11:1 that internal measures should not be applied

®Pphilippines' appellee's submission, para. 121 (quoting, inter alia, Panel Report, Canada — Autos,
paras. 10.78 and 10.84).

1%philippines' appellee's submission, para. 123.

%’philippines' appellee's submission, para. 129 (referring to Appellate Body Report, US — Section 211
Appropriations Act, para. 265).

1%8philippines' appellee's submission, para. 137 (referring to Appellate Body Report, US — Section 211
Appropriations Act, para. 265).

1%95ee Appellate Body Report, Japan — Alcoholic Beverages 11, p. 16, DSR 1996:1, 97, at 109.



WT/DS371/AB/R
Page 49

so as to afford protection to domestic production.170 In the context of Article 111:4, this means that,
where there is less favourable treatment of imported products, there is protection to domestic

production.*™

127.  Article I11:4 consists of three elements that must be demonstrated in order to establish
inconsistency with this provision, namely: (i) that the imported and domestic products are "like
products”; (ii) that the measure at issue constitutes a law, regulation, or requirement affecting the
internal sale, offering for sale, purchase, transportation, distribution, or use of the products at issue;
and (iii) that the treatment accorded to imported products is less favourable than that accorded to like

172

domestic products. Thailand's appeal concerns only the Panel's finding in respect of the third

element, namely, the no less favourable treatment standard in Article 111:4.*

128. The phrase "treatment no less favourable” in Article I11:4 has been interpreted by the
Appellate Body in prior disputes. In Korea — Various Measures on Beef, the Appellate Body
explained that the analysis of whether imported products are treated less favourably must ascertain
whether the measure at issue "modifies the conditions of competition in the relevant market to the
detriment of imported products".’”* The Appellate Body also stated that "[a] formal difference in
treatment between imported and like domestic products is ... neither necessary, nor sufficient, to
show a violation of Article 111:4".*”> Accordingly, the mere fact that a Member draws regulatory
distinctions between imported and like domestic products is, in itself, not determinative of whether
imported products are treated less favourably within the meaning of Article 111:4.'"® Rather, what is
relevant is whether such regulatory differences distort the conditions of competition to the detriment
of imported products. If so, then the differential treatment will amount to treatment that is "less

favourable™ within the meaning of Article 111:4.

129.  The analysis of whether imported products are accorded less favourable treatment requires a
careful examination "grounded in close scrutiny of the ‘fundamental thrust and effect of the measure

itself"*"’, including of the implications of the measure for the conditions of competition between

1%See Appellate Body Report, Japan — Alcoholic Beverages 11, p. 18, DSR 1996:1, 97, at 111.

715ee Appellate Body Report, EC — Asbestos, para. 100.

2 Appellate Body Report, Korea — Various Measures on Beef, para. 133.

The Panel found that the imported cigarette brands Marlboro and L&M are "like" Thai domestic
cigarettes within the meaning of Article 111:4 of the GATT 1994. (Panel Report, para. 7.662) Likewise, the
Panel found that the Thai regulations at issue, containing the additional administrative requirements, can be
considered as affecting the internal sale of imported cigarettes within the meaning of Article 111:4 of the
GATT 1994. (Ibid., para. 7.665) Neither of these findings is appealed.

7 pppellate Body Report, Korea — Various Measures on Beef, para. 137. (original emphasis)

15 Appellate Body Report, Korea — Various Measures on Beef, para. 137.

178 Appellate Body Report, EC — Asbestos, para. 100.

1 Appellate Body Report, US — FSC (Article 21.5 — EC), para. 215 (quoting Appellate Body Report,
Korea — Various Measures on Beef, footnote 44 to para. 142).



WT/DS371/AB/R
Page 50

imported and like domestic products. This analysis need not be based on empirical evidence as to the
actual effects of the measure at issue in the internal market of the Member concerned. Of course,

nothing precludes a panel from taking such evidence of actual effects into account.

130.  The implications of the contested measure for the equality of competitive conditions are, first
and foremost, those that are discernible from the design, structure, and expected operation of the
measure. For instance, where a Member's legal system applies a single regulatory regime to both
imported and like domestic products, with the sole difference being that an additional requirement is
imposed only on imported products, the existence of this additional requirement may provide a
significant indication that imported products are treated less favourably. Because, however, the
examination of whether imported products are treated less favourably "cannot rest on simple

assertion""®

, close scrutiny of the measure at issue will normally require further identification or
elaboration of its implications for the conditions of competition in order properly to support a finding

of less favourable treatment under Article 111:4 of the GATT 1994,

131.  The Panel found that the additional administrative requirements imposed only on resellers of
imported cigarettes "could potentially affect” the conditions of competition for imported cigarettes
in a negative manner.*”® In its analysis, the Panel began by observing that, in previous disputes,
a simple administrative authorization scheme'®, a differentiated distribution scheme™, or the mere
possibility that non-nationals have to defend their patent claims in two jurisdictions rather than only
one®®, were all situations found to constitute "additional administrative burdens" that accord less
favourable treatment.’® The Panel then observed that the relative market shares held by imported and
domestic cigarettes in the Thai market and an econometric study submitted by the Philippines show a
certain degree of price elasticity and switching patterns. The Panel considered that this would also
indicate that the additional administrative requirements "can potentially have" a negative impact on
the competitive position of imported cigarettes in the Thai market.’® Furthermore, the Panel reasoned
that, because the burden associated with the additional administrative requirements can be linked to

the operating costs of suppliers of imported cigarettes, this could limit business opportunities for

8 Appellate Body Report, US — FSC (Article 21.5 — EC), para. 215.

panel Report, para. 7.734.

189panel Report, para. 7.732 (referring to Panel Report, Canada — Wheat Exports and Grain Imports,
paras. 6.184 and 6.213).

'81panel Report, para. 7.732 (referring to Appellate Body Report, Korea — Various Measures on Beef,
paras. 143-151; and GATT Panel Report, US — Malt Beverages, paras. 5.32 and 5.35).

182panel Report, paras. 7.730 and 7.732 (referring to Appellate Body Report, US — Section 211
Appropriations Act, para. 265).

183panel Report, para. 7.732.

184panel Report, para. 7.735.
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imported cigarettes to the extent that cigarette suppliers seek to reduce costs by avoiding resales of

imported cigarettes.'®

132.  On appeal, Thailand contends that the Panel erred and applied an incorrect standard of less
favourable treatment because its finding was based on the "theoretical possibility" that the
"differences could affect costs and could potentially affect the competitive position of imported

"18 and that the Panel failed to engage in any meaningful analysis as

cigarettes in a negative manner
to the implications of the measure in the marketplace, or how the differences affect the competitive
position of imported cigarettes. Although Thailand does not contest the Panel's finding that the
additional administrative requirements are imposed only on resellers of imported cigarettes'®’,

"8 or "very minor"*®® differences in treatment,

Thailand characterizes these requirements as "benign
and argues that "the right to treat imported products differently may include the right to impose
additional or more complicated requirements so long as they do not amount to 'less favourable'

treatment".**°

133.  We observe that the regulatory "differences” at issue stem from the fact that resellers of
imported cigarettes must comply with the additional administrative requirements, whereas resellers of
domestic cigarettes are exempt from such requirements. Thus, in this dispute, the sole difference in
regulatory treatment consists of requirements applied only to imported cigarettes. The uncontested
fact that resellers of imported cigarettes are subject to certain administrative requirements, whereas
resellers of like domestic cigarettes are not, itself provides a significant indication that imported

cigarettes are accorded less favourable treatment.

134.  With respect to the standard of less favourable treatment under Article 111:4, we observe that,
in its third participant's submission, Australia expresses concern with the Panel's apparent use of a test
of whether the measure at issue "may potentially modify" the conditions of competition to the

detriment of imported products. Australia argues that previous panels have used a more rigorous legal

nl91 0

standard of less favourable treatment, namely, whether a measure "may reasonably be expected r

n192

"is more than likely"™* to modify adversely the conditions of competition. In our view, however, an

%panel Report, para. 7.736.

8Thailand's appellant's submission, para. 120. (original emphasis)

¥ Thailand confirmed at the oral hearing that, on appeal, it contests only the evidentiary basis for the
Panel's finding that resellers of imported cigarettes are not required to report resales of domestic cigarettes in
form Por.Por.30. That issue is addressed below in the context of Thailand's claim under Article 11 of the DSU.

18T hailand's appellant's submission, para. 135.

89Thailand's appellant's submission, para. 137.

T hailand's appellant's submission, para. 129.

BAustralia's third participant's submission, para. 26 (quoting Panel Report, China — Publications and
Audiovisual Products, para. 7.1471).

Y2 pustralia's third participant's submission, para. 27 (quoting Panel Report, India — Autos, para. 7.201).
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analysis of less favourable treatment should not be anchored in an assessment of the degree of
likelihood that an adverse impact on competitive conditions will materialize. Rather, an analysis
under Article 111:4 must begin with careful scrutiny of the measure, including consideration of the
design, structure, and expected operation of the measure at issue. Such scrutiny may well involve
—but does not require—an assessment of the contested measure in the light of evidence regarding the
actual effects of that measure in the market. In any event, there must be in every case a genuine
relationship between the measure at issue and its adverse impact on competitive opportunities for
imported versus like domestic products to support a finding that imported products are treated less

favourably.

135.  Furthermore, we do not agree with Thailand that the Panel's use of the word "potentially"
reveals that the Panel found less favourable treatment based only on a remote, unsubstantiated, or
"theoretical possibility" that differences in regulatory treatment could affect the conditions of
competition for imported cigarettes. The Panel referred to the Appellate Body Report in US — FSC
(Article 21.5 - EC) to note that an examination of whether a measure involves less favourable
treatment "need not be based on the actual effects of the contested measure in the marketplace".*®
The Panel understood this statement to mean that "the contested measure in the marketplace can be
assessed on its potential effects on the competitive conditions of the imported product concerned".**
We consider that, when read in the context of this reasoning, it is clear that the terms "potentially" and
"potential effects" were intended to reflect the Panel's recognition that it was not required to inquire

into the "actual effects" of the additional administrative requirements.

136. In addition, we observe that the Panel did identify further implications of the additional
administrative requirements in the Thai market affecting the competitive position of imported and
domestic cigarettes. In particular, the Panel observed that an econometric study submitted by the
Philippines suggested a "certain degree of price elasticity and switching patterns" between imported
and domestic cigarettes, and that this was an indication that the additional administrative requirements
"can potentially have a negative impact on the competitive position of [imported] cigarettes in the

market".'*® On appeal, Thailand alleges that the Panel itself acknowledged that this evidence was

1%3panel Report, para. 7.730 (quoting Appellate Body Report, US — FSC (Article 21.5 — EC), para. 215
(original emphasis)).

%panel Report, para. 7.730. (original emphasis)

%panel Report, para. 7.735. This evidence was provided by the Philippines, and consists of a study
conducted by an economics professor regarding cross-price elasticity between imported and domestic cigarettes
in Thailand between 2007 and 2009. In particular, this study noted that "the estimated increase of market share
of domestic cigarettes pursuant to an increase in the relative [retail selling price] of imported cigarettes strongly
suggests that the two products are close substitutes in the eyes of Thai consumers”. (Ibid., para. 7.446 (quoting
Panel Exhibit PHL-149, p. 9))
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"uneven".**® Furthermore, adds Thailand, the no less favourable treatment analysis under Article 111:4
presupposes that imported and domestic products have been considered "like", and that, consequently,

imported and domestic products subject to an Article I11:4 analysis will always have "'some' degree of

competitive relationship with each other".**’

137.  As we see it, the Panel did not acknowledge that the econometric evidence before it was
"uneven". Instead, the Panel merely took note of Thailand's contention that "switching patterns are
uneven across various pairs of domestic and foreign brands".**® Furthermore, the Panel did not err in
relying upon this econometric evidence for its finding of less favourable treatment under Article 111:4.
The Panel used this evidence merely to confirm that the additional administrative requirements may
have a negative impact on imported cigarettes relative to domestic cigarettes, as these products are in

close competition with each other in the Thai market.*

Taking a specific example, the Panel
considered that the additional administrative requirements imposed only on resellers of imported
cigarettes may affect business decisions of cigarette suppliers because "an additional administrative
burden can be linked to the operating costs of their businesses”, which would, in turn, modify the
conditions of competition to the detriment of imported cigarettes.?® Although Thailand criticizes the

Panel for this "cursory" statement®

, we consider that the Panel sought merely to identify that the
"potential operating costs associated with the additional administrative requirements” may influence
business decisions in a market where products compete closely with each other.®* In our view, it was
reasonable for the Panel to conclude that compliance with the additional administrative requirements
will involve some costs that resellers of imported cigarettes, and not resellers of like domestic

cigarettes, must bear, taking account of, inter alia, economic evidence relating to the market.

138.  Accordingly, we are not persuaded by Thailand's arguments that the Panel made its finding
"without making any factual findings other than to establish the existence of the different
requirements themselves".?®® The Panel assessed certain implications of these measures in the Thai

market by referring to econometric evidence indicating a close competitive relationship, and also by

YThailand's appellant's submission, para. 114 (quoting Panel Report, footnote 1299 to para. 7.735).

Y Thailand's appellant's submission, para. 132.

1%8panel Report, footnote 1299 to para. 7.735.

%At paragraph 7.735 of its Report, the Panel stated: (i) that TTM holds a 78 per cent market share,
whereas imported cigarettes account for the remaining 22 per cent; (ii) that the econometric evidence adduced
by the Philippines suggests a certain degree of elasticity and switching patterns between imported and domestic
cigarettes; and (iii) that, "[i]n our view, this would also indicate that additional administrative requirements,
albeit slight, imposed only on imported cigarettes can potentially have a negative impact on the competitive
position of these cigarettes in the market".

2panel Report, para. 7.736.

P Thailand's appellant's submission, para. 134.

22panel Report, para. 7.736.

23Thailand's appellant's submission, para. 119.
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noting that the additional administrative requirements carry certain operating costs.?* We note that,
although the Panel could have inquired further into the implications of Thailand's measure for the
conditions of competition, the mere fact that the additional administrative requirements are imposed
on imported cigarettes, and not on like domestic cigarettes, provides, in itself, a significant indication
that the conditions of competition are adversely modified to the detriment of imported cigarettes. We
therefore consider that the Panel's analysis was sufficient to support its finding that the additional
administrative requirements modify the conditions of competition to the detriment of imported

cigarettes.

139.  Finally, Thailand claims that the Panel failed to address Thailand's argument that resellers of
imported cigarettes gain certain "financial advantages" by virtue of the additional administrative

requirements.?®

In particular, Thailand argues that resellers of imported cigarettes may claim
"additional input tax credits for VAT paid on utilities, administrative expenses and other services
consumed on the basis of the ratio of their VAT sales to their VAT-exempt sales".*® However, we
observe that Thailand submitted this argument only in response to Panel questions following the first
substantive meeting, and in a few other instances thereafter, and that Thailand produced no evidence
to substantiate its assertion. Therefore, we do not see any basis for Thailand's contention on appeal
that the Panel should have given greater consideration to this argument in conducting its substantive

analysis.?”’

140.  Accordingly, we reject Thailand's contention on appeal that the Panel's findings and "analysis

of less favourable treatment are not sufficient as a matter of law to support a finding of a violation of

2041 addition, we note that other Panel findings shed further light on the implications of the additional
administrative requirements in the Thai market. The Panel found that failure to comply with the requirements
relating to form Por.Por.30 and the reporting and record-keeping requirements may lead to denial of tax credits.
(Panel Report, para. 7.634) Moreover, the Panel found that resellers of imported cigarettes may be subject to
certain penalties and other sanctions if they fail to comply with the VAT -related administrative requirements.
(Ibid., paras. 7.719 and 7.722) By contrast, these economic risks are not borne by resellers of domestic
cigarettes.

“5Thailand's appellant's submission, para. 136.

26Thailand's appellant's submission, para. 136.

2"\We also note that the GATT Panel in US — Section 337 Tariff Act held that:

[T]he "no less favourable™ treatment requirement of Article 111:4 has to be
understood as applicable to each individual case of imported products. The
Panel rejected any notion of balancing more favourable treatment of some
imported products against less favourable treatment of other imported
products. If this notion were accepted, it would entitle a contracting party to
derogate from the no less favourable treatment obligation in one case, or
indeed in respect of one contracting party, on the ground that it accords
more favourable treatment in some other case, or to another contracting
party. Such an interpretation would lead to great uncertainty about the
conditions of competition between imported and domestic products and thus
defeat the purposes of Article IlI.
(GATT Panel Report, US — Section 337 Tariff Act, para. 5.14)
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Article 111:4".® We therefore find that the Panel did not err in concluding, in paragraph 7.738 of the
Panel Report, that Thailand accords less favourable treatment to imported cigarettes than to like

domestic cigarettes.

2. Article 11 of the DSU: the Panel's Treatment of Exhibit PHL-289

141. We now turn to Thailand's request to reverse the Panel's finding of inconsistency with
Acrticle I11:4 of the GATT 1994 on the grounds that the Panel failed to comply with Article 11 of the
DSU. According to Thailand, the Panel failed to ensure due process and to make an objective
assessment of the matter by accepting and relying on Exhibit PHL-289 without affording Thailand

any opportunity to respond to that evidence.

142.  Before considering the merits of Thailand's claim of error, we consider it useful to set out the
circumstances that have given rise to this issue on appeal. Exhibit PHL-289 was submitted by the
Philippines at the last stage of the proceedings before the Panel and consists of an expert opinion from
a Thai tax lawyer. The opinion concerns the issue of whether, as a matter of Thai law, VAT
registrants reselling domestic cigarettes are required to report their sales of domestic cigarettes in
form Por.Por.30. This issue was contested throughout the Panel proceedings, with the Philippines
arguing that VAT registrants are obliged to report only resales of imported, not domestic, cigarettes,
and Thailand arguing that resales of both imported and domestic cigarettes must be reported.
As explained above®®, the Panel ultimately agreed with the Philippines.”® The requirement to report
resales of imported cigarettes, but not resales of like domestic cigarettes, in form Por.Por.30 was thus

one of the additional administrative requirements examined by the Panel in its Article I11:4 analysis.”"*

143.  Prior to the submission of Exhibit PHL-289, each party had adduced several exhibits in
support of its position on whether or not resales of domestic cigarettes must be reported in form
Por.Por.30. Thailand submitted form Por.Por.30, along with the instructions provided to taxpayers on

how to complete that form®?, as well as certain examples of form Por.Por.30 actually filed by VAT

2®Thailand's appellant's submission, para. 117.

295pra, para. 98.

*1%anel Report, para. 7.703.

“UThailand's Article 11 claim with respect to Exhibit PHL-289 relates only to the Panel's finding in
paragraph 7.704 that VAT registrants need not include information on resales of domestic cigarettes in form
Por.Por.30, and does not concern the Panel's finding in the same paragraph, that resellers of exclusively
domestic cigarettes are exempt from the requirement to file form Por.Por.30. Nor does Thailand's objection to
Exhibit PHL-289 concern the other additional administrative requirements that the Panel found to be imposed
only on resellers of imported cigarettes.

22E0rm Por.Por. 30 (Thai monthly VAT form) (Panel Exhibit THA-42), submitted by Thailand with its
answers to the Panel's questions following the first substantive meeting.
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23 With its second written submission, the Philippines submitted an expert opinion®** and

registrants.
a ruling by the Director-General of the Thai Revenue Department issued in 2000 (the "2000 DG
Revenue ruling").?*® The Philippines further attached a second expert opinion to its opening statement

at the second substantive meeting of the Panel with the parties.?®

In its questions following the
second substantive meeting, the Panel specifically requested Thailand to comment on the 2000 DG
Revenue ruling provided by the Philippines.?” In responding to that question, Thailand submitted an
excerpt from a 2006 textbook on the Thai Revenue Code?*® (the "2006 textbook™), and a ruling by the
Director-General of the Thai Revenue Department issued in 1995 (the "1995 DG Revenue ruling").?*
On 8 December 2009, each party submitted its comments on the other party's answers to Panel
questions following the second substantive meeting. This was the last stage of the proceedings before
the Panel. In its comments, the Philippines responded to Thailand's evidence, and in particular to the
1995 DG Revenue ruling, and in doing so submitted a third expert opinion (Exhibit PHL-289), which

is the evidence at the centre of this issue on appeal.”*

144.  The Panel's Interim Report was issued to the parties on 30 June 2010. In its comments on the
Interim Report, Thailand requested the Panel to revise its analysis under Article Il1l:4 of the
GATT 1994 and to find that resales of domestic cigarettes are required to be reported in form
Por.Por.30.?*  Among the arguments put forth by Thailand in support of this request was that the
Panel should not have relied upon Exhibit PHL-289. Thailand stressed that this exhibit had been
provided only "at the last opportunity afforded to the parties to submit their views"?, and that
paragraph 15 of the Panel's Working Procedures required evidence, including Exhibit PHL-289, to be

3

submitted no later than the first substantive meeting of the Panel with the parties.””® In dismissing

Thailand's request, the Panel observed that nothing in the DSU or its Working Procedures precluded
the Panel "from accepting evidence submitted by a party at the latest stage of the proceedings".”

The Panel also read the first sentence of the opinion in Exhibit PHL-289 as "suggesting that the

23TTM and Re-seller Forms Por.Por.30 (Panel Exhibit THA-89 (BCI)), submitted by Thailand with its
opening statement at the second substantive meeting.

2MExpert statement by Mr. Piphob Veraphong, 17 July 2009 (Panel Exhibit PHL-207).

“>Revenue Ruling Gor.Kor. 0811/Por.633, 27 January 2000 (Panel Exhibit PHL-253).

28y pert Statement by Mr. Piphob Veraphong, 1 September 2009 (Panel Exhibit PHL-254).

“7|n Panel Question 142(2), the Panel requested Thailand to comment on the "DG Excise's ruling,
provided by the Philippines at the second substantive meeting (Exhibit PHL-253)".

“BExcerpt of page 4-266 of Textbook on the Revenue Code by Professor Paichit Rojanavanich,
Chumporn Sensai, and Saroch Thongpracum, B.E. 2549 (2006) (Panel Exhibit THA-95).

1Revenue Department Ruling Gor.Kor. 0802/Por.22836, 10 October 1995 (Panel Exhibit THA-96).

22Expert Statement by Mr. Piphob Veraphong, 8 December 2009 (Panel Exhibit PHL-289).

#!Thailand's comments on the Interim Report, para. 63. Thailand's comments were submitted to the
Panel on 14 July 2010.

22panel Report, para. 6.122 (quoting Thailand's comments on the Interim Report, para. 48).

2panel Report, para. 6.122.

#*panel Report, para. 6.125.
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intended purpose of this evidence was to rebut Thailand's arguments in relation to [the 1995 DG
Revenue ruling]".?® Accordingly, since Exhibit PHL-289 was evidence necessary for purposes of
rebuttal or comments provided by parties, the Panel concluded that accepting this evidence was in

accordance with paragraph 15 of its Working Procedures.

145.  On appeal, Thailand argues that the Panel violated Thailand's due process rights and acted
inconsistently with Article 11 of the DSU by accepting and relying on Exhibit PHL-289 without
affording Thailand the right to comment on that evidence. Thailand points to several considerations
as establishing such a violation, which may be grouped into two main lines of argument. First,
Thailand emphasizes that due process requires that parties be provided with an adequate opportunity
to respond to evidence adduced by the other party. Given the significance of Exhibit PHL-289 to the
Panel's finding regarding the requirement to report sales of domestic cigarettes in form Por.Por.30,
Thailand considers that its due process rights with respect to that piece of evidence should have been
"accorded the highest importance".?® Thailand adds that the Panel's failure to ensure due process was
"exacerbated" by the fact that the Panel did not accord deference to Thailand's interpretation of its

" Second, Thailand contends that the Panel's acceptance of Exhibit PHL-289 was not

own law.?
consistent with paragraph 15 of its Working Procedures. In Thailand's view, because Exhibit
PHL-289 was not rebuttal evidence, it should have been submitted no later than the first substantive
meeting, or accepted only after having required the Philippines to show good cause and having

afforded Thailand a right of response.

146.  The Philippines, for its part, argues that the Panel complied with its duties under Article 11 of
the DSU. According to the Philippines, the Panel respected both Thailand's due process rights and
paragraph 15 of the Panel's Working Procedures. Thailand did have opportunities to comment on
Exhibit PHL-289, and took advantage of one of them during interim review. The Philippines stresses
that Thailand did not seek an opportunity to comment on Exhibit PHL-289 at the time that it was
submitted, and that Thailand did not submit its own evidence, the 1995 DG Revenue ruling, at the
earliest opportunity, but only in its responses to Panel questions after the second substantive meeting.
The Philippines further maintains that the Panel did not give decisive weight to Exhibit PHL-289, in
either the Interim Report or the Panel Report. For the Philippines, moreover, the expert opinion
contained in Exhibit PHL-289 constitutes evidence that is covered by the first, rather than the second,
sentence of paragraph 15 of the Panel's Working Procedures. Accordingly, the Panel was not
required, pursuant to paragraph 15, to determine that the Philippines had shown good cause for the

admission of Exhibit PHL-289, nor to afford Thailand an opportunity to respond to that evidence.

2panel Report, para. 6.127.
2%Thailand's appellant's submission, para. 171.
'Thailand's appellant's submission, para. 173.



WT/DS371/AB/R
Page 58

147.  We note that Thailand couches its claim under Article 11 of the DSU as a "due process
claim".?® Due process is a fundamental principle of WTO dispute settlement.?® It informs and finds
reflection in the provisions of the DSU.?° In conducting an objective assessment of a matter, a panel
is "bound to ensure that due process is respected".?*" Due process is intrinsically connected to notions
of fairness, impartiality, and the rights of parties to be heard and to be afforded an adequate
opportunity to pursue their claims, make out their defences, and establish the facts in the context of
proceedings conducted in a balanced and orderly manner, according to established rules. The
protection of due process is thus a crucial means of guaranteeing the legitimacy and efficacy of a

rules-based system of adjudication.

148.  Panel working procedures should both embody and reinforce due process. Article 12.1 of the
DSU states that panels "shall" follow the working procedures set out in Appendix 3 to the DSU
"unless the panel decides otherwise after consulting the parties to the dispute”. The working
procedures adopted by a panel must conform to the DSU.?*? As the Appellate Body has previously
observed, the use by panels of detailed, standardized working procedures promotes fairness and the
protection of due process.”®®* The inclusion by a panel in its working procedures of a rule that is
inconsistent with due process would be a clear sign that such panel has failed to ensure the protection
of due process. At the same time, even when the working procedures are themselves sound, a panel's
failure to adhere to those procedures may be pertinent to, albeit not necessarily determinative of, the

issue of whether such panel has failed to ensure the protection of due process in a given instance.

149.  We also recall that panel proceedings consist of two main stages, the first of which involves
each party setting out its "case in chief, including a full presentation of the facts on the basis of

submission of supporting evidence", and the second designed to permit the rebuttal by each party of

?®Thailand's response to questioning at the oral hearing.

“The Appellate Body has held that “the protection of due process is an essential feature of a
rules-based system of adjudication, such as that established under the DSU", and that "due process is
fundamental to ensuring a fair and orderly conduct of dispute settlement proceedings". (Appellate Body Reports,
Canada — Continued Suspension / US — Continued Suspension, para. 433; and Appellate Body Report,
Thailand — H-Beams, para. 88, respectively. See also Appellate Body Report, Chile — Price Band System,
para. 176)

29500 Appellate Body Report, Mexico — Corn Syrup (Article 21.5 — US), para. 107. See also Appellate
Body Report, India — Patents (US), para. 94; and Appellate Body Report, Chile — Price Band System, para. 176.

2! Appellate Body Report, Chile — Price Band System, para. 176.

Z2\\/e observe that, in India — Patents (US), the Appellate Body held that, while “panels enjoy some
discretion in establishing their own working procedures, this discretion does not extend to modifying the
substantive provisions of the DSU". (Appellate Body Report, India — Patents (US), para. 92. See also Appellate
Body Report, US — FSC (Article 21.5 — EC), para. 241)

“35ee Appellate Body Reports, Canada — Continued Suspension / US — Continued Suspension,
para. 434; Appellate Body Report, Argentina — Textiles and Apparel, footnote 68 to para. 79; Appellate Body
Report, EC — Bananas Ill, para. 144; and Appellate Body Report, India — Patents (US), para. 95.
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the arguments and evidence submitted by the other parties.”** Nonetheless, the submission of
evidence may not always fall neatly into one or the other of these categories, in particular when panels
themselves, in the exercise of their fact finding authority, seek to pursue specific lines of inquiry in
their questioning of the parties. In this respect, we wish to reiterate that due process will best be
served by working procedures that provide "for appropriate factual discovery at an early stage in

lI235

panel proceedings", and that "[d]ue process may be of particular concern in cases where a party

raises new facts at a late stage of the panel proceedings."?*

Furthermore, when the particular
circumstances of specific disputes present situations that are not explicitly regulated by their working
procedures, panels, in the exercise of their control over the proceedings, and subject to the constraints

of due process and the DSU, enjoy a margin of discretion to deal with such situations.?’

150.  As a general rule, due process requires that each party be afforded a meaningful opportunity
to comment on the arguments and evidence adduced by the other party. This was expressly
acknowledged by the Appellate Body in Australia — Salmon when it stated that "[a] fundamental tenet
of due process is that a party be provided with an opportunity to respond to claims made against it".?*
At the same time, due process may also require a panel to take appropriate account of the need to
safeguard other interests, such as an aggrieved party's right to have recourse to an adjudicative process
in which it can seek redress in a timely manner, and the need for proceedings to be brought to a close.
These interests find reflection in the provisions of the DSU, including Article 3.3, which calls for
"[t]he prompt settlement” of WTO disputes, as this is "essential to the effective functioning of the
WTO and the maintenance of a proper balance between the rights and obligations of Members".
Likewise, Article 12.2 of the DSU provides that "[p]anel procedures should provide sufficient
flexibility so as to ensure high-quality panel reports, while not unduly delaying the panel process".
Furthermore, "in the interests of due process, parties should bring alleged procedural deficiencies to
the attention of a panel at the earliest possible opportunity".?® Accordingly, ensuring due process
requires a balancing of various interests, including systemic interests as well as those of the parties,
and both general and case-specific considerations. In our view, panels are best situated to determine
how this balance should be struck in any given proceeding, provided that they are vigilant in the

protection of due process and remain within the bounds of their duties under Article 11 of the DSU.

4 Appellate Body Report, Argentina — Textiles and Apparel, para. 79. See also Appellate Body
Report, US — FSC (Article 21.5 — EC), para. 240.

2> Appellate Body Report, India — Patents (US), para. 95.

26 Appellate Body Report, US — Gambling, para. 271. (original emphasis)

27 pppellate Body Report, EC — Hormones, footnote 138 to para. 152.

28 pppellate Body Report, Australia — Salmon, para. 278. See also ibid., para. 272; and Appellate
Body Report, US — Gambling, para. 270.

“Appellate Body Report, US — Carbon Steel, para. 123. See also Appellate Body Report,
US — Gambling, para. 269; Appellate Body Report, US — FSC, para. 166; and Appellate Body Report,
Mexico — Corn Syrup (Article 21.5 — US), para. 50.
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151.  We begin our analysis of the Panel's treatment of Exhibit PHL-289 by examining Thailand's

arguments concerning paragraph 15 of the Panel's Working Procedures, which provides:

The parties shall submit all factual evidence to the Panel no later than

the first substantive meeting, except with respect to factual evidence

necessary for purposes of rebuttals, answers to questions or comments

on answers provided by each other. Exceptions to this procedure will

be granted where good cause is shown. In such cases, the other party

shall be accorded a period of time for comment, as appropriate.**
152. We note at the outset that, although it alleges that the Panel failed to comply with this
paragraph, Thailand is not seeking from us an independent finding that the Panel violated
paragraph 15 of its Working Procedures. Rather, Thailand invokes this provision to support its
contention that the Panel violated Thailand's due process rights and failed to comply with its duties

under Article 11 of the DSU.?*

153.  We read paragraph 15 as addressing two categories of evidence. The first encompasses
evidence that is submitted no later than the first substantive meeting, as well as evidence that, albeit
submitted at a later stage, is necessary for purposes of rebuttal, answers to questions, or comments on
answers to questions. The second category of evidence is residual. It comprises evidence that does
not fall within the scope of the first sentence. For the second category of evidence, the submitting

party must show good cause and the other party must be accorded an opportunity to comment.

154.  Thailand contends that Exhibit PHL-289 cannot be characterized as evidence necessary for
purposes of rebuttal, or comments on Thailand's answers to Panel questions, because it was evidence
adduced in support of the Philippines' prima facie case and, in particular, to establish that resales of
domestic cigarettes need not be reported in form Por.Por.30. Yet, as explained above, the Philippines
had previously submitted the 2000 DG Revenue ruling and two expert opinions in support of this
assertion. Then, in response to a specific request by the Panel to comment on the 2000 DG Revenue
ruling, Thailand submitted the 1995 DG Revenue ruling to show that resales of domestic cigarettes
must be reported in form Por.Por.30. The Philippines, in turn, responded in its comments on
Thailand's answers by submitting Exhibit PHL-289 to show that the 2000 DG Revenue ruling
reflected the current state of Thai law. As we see it, Exhibit PHL-289 was submitted to explain the
discrepancies between the 1995 DG Revenue ruling and the 2000 DG Revenue ruling. As such, this
exhibit was "factual evidence necessary for purposes of rebuttals ... or comments on [Thailand's]

answers" within the meaning of the first sentence of paragraph 15. Thus, the Panel's acceptance of

#Opanel Report, Annex A-1. The Panel, pursuant to Article 12.1 of the DSU, adopted its own Working
Procedures following consultation with the parties.
" Thailand's response to questioning at the oral hearing.
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Exhibit PHL-289 without requiring the Philippines to show good cause or affording Thailand an
opportunity to comment thereon was not inconsistent with paragraph 15 of the Panel's Working

Procedures.?*

155. However, the fact that the Panel's treatment of Exhibit PHL-289 was not inconsistent with
paragraph 15 of its Working Procedures is, in our view, not dispositive of whether Thailand's due
process rights were respected and, accordingly, of whether the Panel complied with its duties under
Article 11 of the DSU. As set out above, due process generally demands that each party be afforded a
meaningful opportunity to comment on evidence adduced by the other party. At the same time, a
number of different considerations will need to be factored into a panel's effort to protect due process
in a particular dispute, and these may include the need for a panel, in pursuing prompt resolution of
the dispute, to exercise control over the proceedings in order to bring an end to the back and forth
exchange of competing evidence by the parties. In the context of this dispute, there are several
considerations that are germane to our assessment of Thailand's claim under Article 11 of the DSU.
These include: the conduct of the parties; the legal issue to which the evidence related and the
circumstances surrounding the submission of the evidence relating to that issue; and the discretion
afforded under the DSU to panels in their handling of the proceedings and appreciation of the

evidence.

156.  With respect to the conduct of the parties, we observe that Thailand adduced two items of
evidence, including the 1995 DG Revenue ruling, in response to a specific question posed by the
Panel following the second substantive meeting. Exhibit PHL-289 was then submitted by the
Philippines at the earliest subsequent opportunity, that is, in its comments on Thailand's answers to
Panel questions.””® Although this was the last stage in the Panel proceedings, the Philippines would
have had no reason to produce the expert testimony contained in Exhibit PHL-289 at an earlier stage,
given that this evidence was introduced to rebut the 1995 DG Revenue ruling. Moreover, Thailand
did not object to Exhibit PHL-289 when it was submitted, but rather seven months later, in its
comments on the Panel's Interim Report. Although we are mindful that the parties’ submission of
comments on each other's responses to the Panel's questions marked the last step in the Panel

proceedings, we do not consider that this precluded Thailand from objecting to Exhibit PHL-289 in a

#2\We note that the first sentence of paragraph 15 appears to allow for the submission of factual
evidence at the very last stage of the proceedings, that is, in a party's comments on the other party's answers to
questions by the Panel following the second substantive meeting. A party's submission of factual evidence so
late in the proceedings should be unusual.

#2phjlippines' appellee's submission, paras. 189-192.
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timely fashion, and requesting that the Panel either reject that evidence or give Thailand an

opportunity to respond to that evidence.?*

157.  Thailand alleges that the due process violation is "more serious" because "Exhibit PHL-289
was the 'only evidence' supporting"?** the Panel's finding that resales of domestic cigarettes need not
be reported in form Por.Por.30, and that "the parties' rights under the DSU may be affected by the
importance of the evidence at issue".*® In response, the Philippines argues that the Panel did not
attach "decisive weight"?*’ to Exhibit PHL-289, but instead reached its finding based "on several
pieces of evidence constituting the totality of the evidence before it". %

158.  We recall that the issue of whether a VAT registrant is required to report resales of
VAT-exempt goods, such as domestic cigarettes, in form Por.Por.30 was contested between the
parties throughout the proceedings, and each adduced several pieces of evidence in support of its
position. Thus, at the time that Exhibit PHL-289 was submitted by the Philippines, both Thailand and
the Panel would have been aware that it related to a key and highly disputed issue. In determining
that resales of domestic cigarettes need not be reported in form Por.Por.30, the Panel explained that
this finding was "based on [its] careful examination of all the evidence in its totality".?* In its
analysis, the Panel referred to the 2006 textbook, as well as the 1995 DG Revenue ruling, which had
been adduced to show that resales of VAT-exempt products must be reported in form Por.Por.30.%°
The Panel also observed that the 2000 DG Revenue ruling, together with the second expert opinion
submitted by the Philippines, indicated that businesses selling VAT-exempt domestic cigarettes do not
have to report those sales in form Por.Por.30.%" The Panel further noted that the third expert opinion
submitted by the Philippines—Exhibit PHL-289—explained that the differences in the rulings issued
in 1995 and 2000 reflect "a change in DG Revenue's approach to the requirements for completing

Form Por.Por.30".%

#“Although the Philippines asserts that Thailand had, and took advantage of, the opportunity to
respond to Exhibit PHL-289 in its comments on the Interim Report, we do not consider that this constituted an
appropriate opportunity to respond.

#*Thailand's appellant's submission, para. 170.

#®Thailand's appellant's submission, para. 170 (referring to Panel Report, Korea — Alcoholic
Beverages, para. 10.25).

#Tphjlippines’ appellee's submission, para. 209.

**philippines’ appellee's submission, para. 221.

*panel Report, para. 7.703. Thailand's assertion that Exhibit PHL-289 was the only evidence upon
which the Panel based its finding that sales of domestic cigarettes need not be reported in form Por.Por.30 is
also based on a statement made by the Panel in its Interim Report that was not included in the Panel's final
Report. We do not consider that it is appropriate, in these appellate proceedings, for Thailand to rely upon a
statement made by the Panel in its Interim Report but which was redacted from the Panel Report.

%%panel Report, para. 7.698.

“lpanel Report, para. 7.699.

»Zpanel Report, para. 7.700 and footnote 1253 thereto.
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159.  The above overview of the evidence considered by the Panel indicates that Exhibit PHL-289
was not the only evidence supporting the Panel's finding that resales of domestic cigarettes need not
be reported in form Por.Por.30.%* If anything, the main support for the Panel's finding seems to have
been found in the 2000 DG Revenue ruling, which the Panel apparently found compelling because it
confirmed that "income exempted under Section 81 need not be reported in Form Por.Por.30 for the

calculation of VAT" 2%

160. In the light of the above, we do not consider that the Panel's treatment of Exhibit PHL-289
amounted to a violation of due process. Thailand could have requested an opportunity to respond
when the Philippines submitted the exhibit in question, but it did not.”®> Although Exhibit PHL-289
was submitted very late in the proceedings, this evidence did not raise or relate to a new issue,
previously unknown to Thailand or unexplored by the Panel, and it was not the only evidence
supporting the Panel's conclusion that resales of domestic cigarettes need not be reported in form
Por.Por.30. The Panel could have chosen to refuse to accept Exhibit PHL-289 or to afford Thailand
an opportunity to respond to it. It did not do so. However, taking into account all of the
circumstances, we consider that the Panel did not fail to protect due process in this case.?*°

%%\e take note of Thailand's additional argument that the Panel's failure to respect Thailand's due
process rights was "exacerbated" by the fact that the Panel failed to give "due deference" to Thailand's
interpretation of its own law. (Thailand's appellant's submission, para. 173) In our view, the panel in China —
Intellectual Property Rights correctly recognized that, "objectively, a Member is normally well-placed to
explain the meaning of its own law", but that this does not relieve a party of its burden to adduce arguments and
evidence necessary to sustain its proposed interpretation. (Panel Report, China — Intellectual Property Rights,
para. 7.28) Further, a panel's duties under Article 11 of the DSU require it to conduct an objective assessment
of all such arguments and evidence. In this dispute, the Panel observed, in the context of its Article I11:4
analysis, that "Thailand should normally be in a position to explain the nature" of obligations under Thai law but
that, to the extent that the parties disagree on the content of such obligations, the Panel was "required to
objectively examine the question at issue based on the text of the concerned provision[s] as well as on the
evidence before [the Panel]". (Panel Report, para. 7.684 (footnote omitted)) We see no error in the Panel's
approach.

»'panel Report, para. 7.701.

%5\We are not suggesting that the fact that Thailand did not expressly request an opportunity to respond
to Exhibit PHL-289 automatically implies that it cannot succeed in its claim that the Panel failed to ensure due
process. At the same time, Thailand's failure to request an opportunity to respond is a consideration relevant to
our overall assessment of whether, in the circumstances of this case, the Panel's conduct denied due process to
Thailand. We observe, in this regard, that when confronted with an issue similar to the one raised here, the
panel in China — Auto Parts rejected "China's argument that the Panel should, sua sponte, have accorded a
period of time for other parties to comment on Exhibit CDA-48", and stated that "it is China, not the Panel, that
should have initiated an opportunity to submit comments on Exhibit CDA-48." (Panel Reports, China — Auto
Parts, para. 6.22 (emphasis added)) We disagree with these statements to the extent that they imply that only
the conduct of the party receiving evidence submitted by the other party late in the proceedings is relevant in
determining whether due process was protected. In our view, both that party and the panel to which the
evidence is submitted have a responsibility to consider whether an opportunity to respond to that evidence
would be useful or necessary, and to conduct themselves accordingly.

%8\e wish to emphasize, however, that we do not consider that the mere characterization of evidence
as rebuttal evidence means that no due process concerns can arise in situations where a panel does not afford a
party an opportunity to respond to such rebuttal evidence.
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161.  For all of these reasons, we find that Thailand has not established that the Panel failed to
ensure due process and, thus, to comply with its duty under Article 11 of the DSU to make an
objective assessment of the matter by accepting and relying on Exhibit PHL-289 without having

afforded Thailand an opportunity to comment on that evidence.

3. Thailand's Defence Under Article XX(d) of the GATT 1994

162.  Thailand also appeals the Panel's finding that:

. Thailand has not discharged its burden of showing that the
administrative requirements and the imposition of penalties for
failure to complete VAT filing requirements are necessary to secure
compliance with the Thai VAT laws within the meaning of
Article XX(d) of the GATT 19942
163.  The Panel made this finding in response to Thailand's efforts to invoke Article XX(d) of the
GATT 1994 to defend the additional administrative requirements found to be inconsistent with
Article 111:4.  Article XX(d) enables Members to justify measures found to be inconsistent with the
provisions of the GATT 1994 if they can establish that such measures are "necessary to secure
compliance with laws or regulations which are not inconsistent with the provisions of this
Agreement”, and provided that the application of such measures is also consistent with the
requirements of the chapeau of Article XX. Thus, in order to make out an Article XX(d) defence,
a respondent must, inter alia, identify "laws or regulations which are not inconsistent” with the
GATT 1994, and establish that the measure found to be GATT-inconsistent is "necessary" to secure

compliance with such "laws or regulations".

164.  Thailand requests us to reverse the Panel's finding under Article XX(d). Thailand does not
challenge the substance of the Panel's reasoning on Thailand's defence, as such. Rather, Thailand
contends that a reference contained in the sentence of the Panel Report immediately preceding the
Panel's finding reveals that the Panel "committed a fundamental error of legal analysis in its rejection

of Thailand's defence under Article XX(d)".**® That sentence reads:

As addressed in Section VII.F.6(b)(ii) above, however, we found that
the Thai VAT laws that Thailand purports to secure compliance with
through the administrative requirement[s] at issue, were not WTO
consistent.?* (original italics; underlining added)

%'panel Report, para. 7.758.
%8Thailand's appellant's submission, para. 153.
*%panel Report, para. 7.758.



WT/DS371/AB/R
Page 65

165. Thus, by means of a cross-reference to Section VII.F.6(b)(ii) of its Report, the Panel
expressed the view that Thailand had not identified "laws or regulations which are not inconsistent"
with the GATT 1994, but only VAT laws that the Panel had already found to be GATT-inconsistent.
As Thailand's asserted Article XX(d) defence could not succeed if the laws or regulations with which
the measures at issue purportedly secure compliance are themselves GATT-inconsistent, the Panel, in

the very next sentence of its Report, reached the finding set out above.

166.  Section VILF.6(b)(ii) of the Panel Report comprises paragraphs 7.729 through 7.738. It
contains the Panel's analysis of "[w]hether imported cigarettes are subject to less favourable treatment
than domestic cigarettes within the meaning of Article 111:4"?®, and culminates with the Panel's
conclusion that "Thailand acted inconsistently with Article 111:4 by subjecting imported cigarettes to
less favourable treatment compared to like domestic cigarettes through the VAT-related

administrative requirements imposed only on resellers of imported cigarettes."?**

167. Thailand argues that the Panel's reference to Section VII.F.6(b)(ii) shows that the Panel
identified as the "laws or regulations" with which the inconsistent measure purportedly secures
compliance the very same measure that the Panel had found to be inconsistent with Article 111:4 of the
GATT 1994. Thus, the Panel's cross-reference signifies, according to Thailand, that the Panel
rejected Thailand's Article XX(d) defence to the violation of Article 111:4 on the grounds that it had
already found that the additional administrative requirements violate Article Il1:4. Such circular
reasoning constitutes, in Thailand's view, a "fundamental error" by the Panel that "effectively
deprived Thailand of its right to assert its Article XX(d) defence" to the finding of inconsistency with
Acrticle I11:4. For this reason, Thailand submits that the Panel's Article I11:4 finding "is also legally

1262

flawed"*¢, and should also be reversed.

168.  The Philippines, on the other hand, considers the cross-reference made by the Panel to be a
mere clerical error. The Philippines sees no basis in the Panel's reasoning to suggest that its
examination of Thailand's defence consisted of a circular analysis of whether the additional
administrative requirements are necessary to secure compliance with those same administrative
requirements. The Philippines highlights that the Panel properly articulated the legal standard under
Article XX(d) and identified Thailand's argument as being that the "administrative requirements™ are
necessary to secure compliance "with the Thai VAT laws". Thus, the Philippines believes that other
elements of the Panel's reasoning disclose that the cross-reference in paragraph 7.758 was simply a

mistake, and that the Panel really intended to refer to Section VII.E.5(b)(ii) of its Report, which deals

%%panel Report, heading to Section VII.F.6(b).
%1panel Report, para. 7.738. (emphasis added)
%2Thailand's appellant's submission, para. 156.
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with discriminatory taxation, rather than to Section VII.F.6(b)(ii) of its Report, which deals with the
discriminatory administrative requirements. Accordingly, the Philippines requests the Appellate
Body to modify this clerical error, replacing the reference to "Section VIIL.F.6(b)(ii)" with a reference
to "Section VIIL.E.5(b)(ii)".

169. Like the participants, we, too, consider the Panel's reference to Section VII.F.6(b)(ii) to be
erroneous. Read literally, this cross-reference means that the Panel considered that the additional
administrative requirements could not be justified as necessary to secure compliance with those same
additional administrative requirements because the additional administrative requirements had already
been found to be inconsistent with Article 111:4. This would be a manifestly incorrect approach to the
analysis of Thailand's Article XX(d) defence.

170.  The Panel's analysis and disposition of Thailand's defence under Article XX(d) of the
GATT 1994 was extremely brief. In just over a page, the Panel set out the text of the provision,
identified the order of analysis, the burden of proof, and the requisite elements of an Article XX(d)
defence. In a single paragraph, including the cross-reference to Section VII.F.6(b)(ii) quoted above,
the Panel applied this analysis to the facts before it. The brevity of this analysis has not itself been
challenged on appeal. Yet it does mean that the Panel's reasoning offers few clues as to the details of
the analytical steps taken by the Panel. Thus, even accepting the Philippines' assertions that the Panel
properly identified the legal standard to be applied under Article XX(d) and the elements of the
defence advanced by Thailand, we do not see sufficient reasoning to enable us to conclude with
confidence that, although the Panel in fact referred to its finding in Section VII.F.6(b)(ii), it intended
to refer to its finding in Section VII.E.5(b)(ii) of its Report, or indeed to any other Section of its
Report. The reference to Section VII.F.6(b)(ii) was an obvious error, but it is not clear, on the basis of

the Panel Report, what would have been the correct reference.

171.  Accordingly, due to the obvious error in the penultimate sentence of paragraph 7.758 of the
Panel Report, we are compelled to reverse the Panel's finding, in that paragraph, that Thailand did not
discharge its burden of demonstrating that the additional administrative requirements are necessary to
secure compliance with the Thai VAT laws within the meaning of Article XX(d) of the GATT 1994.

172.  Thailand contends that, in the event that we reverse this finding by the Panel, we should also
reverse the Panel's finding that the additional administrative requirements are inconsistent with

Article 111:4 because the Panel "effectively deprived Thailand of its right to assert its Article XX(d)
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defence” to that finding.?®> Thailand does not refer to any provision of the DSU or other covered

agreement, nor to any jurisprudence, in support of this position.

173.  We have difficulties understanding why the Panel's disposition of the Philippines' claim under
Article 111:4 should depend on the Panel's disposition of Thailand's defence under Article XX(d). Itis
true that, in examining a specific measure, a panel may be called upon to analyze a substantive
obligation and an affirmative defence, and to apply both to that measure. It is also true that such an
exercise will require a panel to find and apply a "line of equilibrium"?** between a substantive
obligation and an exception. Yet this does not render that panel's analyses of the obligation and the
exception a single and integrated one. On the contrary, an analysis of whether a measure infringes an
obligation necessarily precedes, and is distinct from, the "further and separate" assessment of whether

such measure is otherwise justified.”

Thus, we reject Thailand's request to reverse the Panel's
Acrticle I11:4 finding on the grounds that the Panel erred in its analysis of Thailand's Article XX(d)

defence.

174.  In circumstances where it has reversed panel findings and legal interpretations, the Appellate

Body has, within the limits of its jurisdiction, consistently sought to "facilitate the prompt settlement

7

of the dispute"®® by completing the legal analysis of relevant issues.”®” The same considerations

impel us to seek to do the same in this appeal. Accordingly, we consider whether we are able to rule,
ourselves, on Thailand's defence under Article XX(d) of the GATT 1994.

175.  Article XX(d) of the GATT 1994 provides:

General Exceptions

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail,
or a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforcement
by any Member of measures:

%3Thailand's appellant's submission, para. 156.

24 Appellate Body Report, US — Shrimp, para. 159.

#°|n US — Gasoline, the Appellate Body cautioned against confusing "the question of whether
inconsistency with a substantive rule existed, with the further and separate question ... as to whether that
inconsistency was nevertheless justified". (Appellate Body Report, US — Gasoline, p. 23, DSR 1996:1, 1, at 21
(emphasis added). See also GATT Panel Report, US — Section 337 Tariff Act, para. 5.9)

%6 Appellate Body Report, US — Hot-Rolled Steel, para. 235.

%7T0 the extent that completion of the legal analysis requires the Appellate Body to rely upon facts, the
Appellate Body can complete the analysis only if "factual findings of the panel" and/or "undisputed facts in the
panel record" provide a sufficient factual basis to perform the requisite legal analysis. (See Appellate Body
Report, EC — Asbestos, para. 78)
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(d) necessary to secure compliance with laws or regulations
which are not inconsistent with the provisions of this
Agreement, including those relating to customs enforcement,
the enforcement of monopolies operated under paragraph 4 of
Article Il and Article XVII, the protection of patents, trade
marks and copyrights, and the prevention of deceptive
practices].]
176.  Article XX(d) is one of the limited and conditional "General Exceptions" that allow Members
pursuing certain public policy objectives to derogate from the substantive obligations in the
GATT 1994, including the national treatment obligations set out in Article 111.%® In order to justify an
otherwise GATT-inconsistent measure, a Member invoking Article XX(d) as a defence bears the

burden of establishing that the conditions prescribed therein are met.?**

177. A Member will successfully discharge that burden and establish its Article XX(d) defence
upon demonstration of three key elements, namely: (i) that the measure at issue secures compliance
with "laws or regulations" that are themselves consistent with the GATT 1994; (ii) that the measure
at issue is "necessary" to secure such compliance; and (iii) that the measure at issue meets the
requirements set out in the chapeau of Article XX. Furthermore, when Article XX(d) is invoked to
justify an inconsistency with Article 111:4, what must be shown to be "necessary” is the treatment
giving rise to the finding of less favourable treatment.’”® Thus, when less favourable treatment is
found based on differences in the regulation of imports and of like domestic products, the analysis of
an Article XX(d) defence should focus on whether those regulatory differences are "necessary" to

secure compliance with "laws or regulations” that are not GATT-inconsistent.

178.  In all of its submissions before the Panel, Thailand devoted just six paragraphs to justifying
the additional administrative requirements, and provided little or no elaboration of the necessary
elements of its asserted defence under Article XX(d). We see at least four critical flaws in Thailand's

presentation of its Article XX(d) defence to the Panel.

179.  First, in putting forth its defence, Thailand sought to justify administrative requirements
relating to VAT liability generally, rather than to justify the differential treatment afforded to
imported versus domestic cigarettes under its measure. Second, Thailand failed to identify precisely
the "laws or regulations” with which the measure at issue purportedly secures compliance, and

engaged in no effort to establish that such laws and regulations are consistent with the GATT 1994.

%83ee Appellate Body Report, US — Gasoline, p. 24, DSR 1996:1, 1, at22; and Appellate Body
Report, US — Shrimp, para. 156.

%95ee Appellate Body Report, Korea — Various Measures on Beef, para. 157.

21%See GATT Panel Report, US — Section 337 Tariff Act, para. 5.27.
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Even assuming that the vague references made by Thailand in its submissions to the Panel?”* could be
construed as identifying relevant laws or regulations with which the additional administrative
requirements seek to ensure compliance, Thailand's arguments with respect to, third, "necessity" and,
fourth, the chapeau of Article XX, were patently underdeveloped.?’? With respect to the necessity
test, Thailand asserted that the "reporting requirements are necessary ... to the enforcement of
Thailand's VAT system"?”, and that the additional administrative requirements are necessary "in that
it is difficult to see how Thailand could administer its VAT system without requiring VAT payers to
maintain and submit input and output reports, the VAT Form Por.Por. 30 and the other
requirements”.?”* Thailand provided no further elaboration of these assertions and adduced no
evidence in support of them.?” As for the chapeau of Article XX, Thailand referred to it only once.
In its entirety, this reference consisted of Thailand's argument that, "[g]iven that these measures are
applied to all products, imported or domestic, subject to VAT, they are not applied in a manner that

constitutes an arbitrary or unjustifiable discrimination or a disguised restriction on international

?"Thailand made loose references to: "Thailand's VAT law" (Thailand's first written submission to the
Panel, para. 260); "Thailand's VAT system, as established under Chapter 4 of Thailand's Revenue Code" (ibid.);
and the "normal reporting requirements of its VAT and other tax laws" (Thailand's response to Panel
Question 139, para. 147). These references encompass a myriad of provisions of Thai law addressing various
matters. In one instance, Thailand also argued that the "penalties [] ensure compliance with the normal
reporting requirements of its VAT and other tax laws especially where ... those reporting requirements
contribute to the fight against smuggling of cigarettes”. (Thailand's response to Panel Question 139, para. 147)
This argument seems to have been advanced in order to justify the penalties under Article XX(d) in the event
that the Panel considered such penalties to constitute "excess tax" under Article I11:2 of the GATT 1994. It is
unclear to us whether Thailand sought to assert the same defence in the event that, as the Panel ultimately found,
the penalties were inconsistent with Article 111:4.

2"That the defence by Thailand was largely unelaborated with respect to “necessity" is likely due to the
fact that it is difficult to make detailed arguments to demonstrate the "necessity” of a measure under
Article XX(d) in the absence of a clear identification of the laws or regulations with which that measure is
purportedly necessary to secure compliance.

?"*Thailand's second written submission to the Panel, para. 177.

Z"Thailand's first written submission to the Panel, para. 260. (original emphasis) Thailand added that
the additional administrative requirements "are necessary, as that term has been interpreted by the Appellate
Body in Brazil — Retreaded Tyres" (Thailand's second written submission to the Panel, para. 177), and, in a
footnote, quoted a statement by the Appellate Body in that report, that a measure is necessary if it is "apt to
make a material contribution to the achievement of its objective" (Thailand's second written submission to the
Panel, footnote 139 to para. 177 (quoting Appellate Body Report, Brazil — Retreaded Tyres, para. 150)).

Z"\We recall that the issue of "whether a measure is 'necessary' should be determined through 'a process
of weighing and balancing a series of factors™ (Appellate Body Report, Korea — Various Measures on Beef,
para. 164) and that "two factors that, in most cases, will be relevant to a panel's determination of the 'necessity'
of a measure [are] the contribution of the measure to the realization of the ends pursued by it [and] the
restrictive impact of the measure on international commerce" (Appellate Body Report, US — Gambling,
para. 306).  Moreover, a panel's analysis of "necessity" must include consideration of "whether a
WTO-consistent alternative measure which the Member concerned could 'reasonably be expected to employ' is
available". (Appellate Body Report, Korea — Various Measures on Beef, para. 166) See also Appellate Body
Report, Brazil — Retreaded Tyres, paras. 142 and 143.
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trade".?® This cannot suffice to establish that the additional administrative requirements fulfil the

requirements of the chapeau of Article XX.*”

180. In our view, therefore, the arguments and evidence put forward by Thailand fail, on their face,
to establish the requisite elements of an Article XX(d) defence. Accordingly, we find that Thailand
failed to make out a prima facie defence and, therefore, failed to establish that the additional
administrative requirements are justified under Article XX(d) of the GATT 1994.

4, Conclusion

181. In the light of the above, we uphold the Panel's finding, in paragraph 8.3(c) of the Panel
Report, that Thailand acts inconsistently with its obligations under Article 111:4 of the GATT 1994 by
subjecting imported cigarettes to treatment less favourable than that accorded to like domestic

cigarettes.?”
V. Article X:3(b) of the GATT 1994
A Introduction

182.  Thailand appeals the Panel's finding that Thailand acts inconsistently with Article X:3(b) of
the GATT 1994 by failing to maintain or institute independent review tribunals or procedures for the

prompt review of guarantee decisions.?

183.  The Panel considered, first, the meaning of the phrase "administrative action relating to
customs matters™ in Article X:3(b). The Panel found that the imposition of a guarantee by the Thai
Customs Department (“Thai Customs") is "administrative action relating to customs matters" within
the meaning of Article X:3(b).**° Second, the Panel considered whether Thailand maintains or
instituted tribunals or procedures for the prompt review and correction of guarantee decisions
in accordance with Article X:3(b) and found that the Thai system does not comply with that

obligation.?®

"Thailand's first written submission to the Panel, para. 260.

#"'Eurthermore, we are uncertain what Thailand meant to refer to when it stated that "these measures
are applied to all products, imported or domestic, subject to VAT", since the measures that had to be justified
under Article XX(d) and the chapeau of Article XX were the additional administrative requirements, which are
not applied to resellers of domestic cigarettes.

283ee also Panel Report, para. 7.738.

"panel Report, paras. 7.1087 and 8.4(g).

9panel Report, para. 7.1053.

“1panel Report, para. 7.1087.
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184. On appeal, Thailand requests us to reverse the Panel's finding that Thailand acts
inconsistently with Article X:3(b). Thailand contends that the Panel erred in concluding that requiring
a guarantee in order to obtain the release of goods pending a final determination of customs value is
"administrative action relating to customs matters" within the meaning of Article X:3(b). In the event
that we reject this allegation of error and uphold the Panel's finding that requiring a guarantee falls
within the scope of Article X:3(b), then Thailand further submits that providing for a right of appeal
of a guarantee decision upon final assessment of duties satisfies Thailand's obligations under
Article X:3(b).

185.  The Philippines contends that the Panel correctly found that the guarantee decisions at issue
constitute "administrative action relating to customs matters” within the meaning of Article X:3(b).
The Philippines requests us to uphold this finding by the Panel and to reject Thailand's contention that
providing for a right of appeal upon final assessment of duties satisfies Thailand's obligations under
Article X:3(b).

B. Article X:3(b) of the GATT 1994

186.  Article X:3(b) stipulates that WTO Members shall maintain judicial, arbitral or administrative
tribunals or procedures for the "prompt review and correction of administrative action relating to
customs matters."” On appeal, Thailand's claims of error relate to the Panel's interpretation and
application, in the context of guarantee decisions, of the phrases "administrative action relating to

customs matters™ and "prompt review" in Article X:3(b).

187.  Before turning to our analysis we briefly set out our understanding of the operation of the
measure at issue based on the findings of the Panel and on the Panel record. Section 112 of Thailand's
Customs Act (the "Thai Customs Act")?? provides that in the event of doubt as to the amount of duty
applicable to a specific good, customs officials may undertake a detailed examination. In such
circumstances, the goods in question may be released from customs pending the final assessment of
duty liability, provided that the importer pays “the amount of the duty declared in the entry by the
importer or the exporter” and provided that "an additional sum of money covering the maximum duty
payable on the goods" is deposited as a guarantee.”® If, for example, Thai Customs questions
whether the importer's declared price is an appropriate basis for customs valuation, then Thai Customs

may examine the matter further. During the examination process, the importer is entitled to withdraw

%2Government of the Kingdom of Thailand, The Customs Act, B.E. 2469 (Panel Exhibit PHL-20).
*panel Report, para. 7.1017 (quoting Thai Customs Act, Section 112).
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the goods against payment of a guarantee.?® Section 112 further stipulates that the guarantee may be
given in the form of a cash deposit or, provided that the Director-General of Thai Customs so

approves, it may be given in the form of a "guarantee ... of the Ministry of Finance or a bank".

188.  Once final duty liability has been established, Thai Customs issues a notice of assessment. If
the final duty liability exceeds the duty paid on the declared value at the time of entry of the goods,
and the guarantee has been given in the form of a cash deposit, then the amount by which it exceeds

the declared duty shall be paid immediately from the cash deposit.?®®

In the event that a guarantee
from a bank or the Ministry of Finance has been given, the importer or exporter shall pay the amount
that exceeds the declared duty within 30 days after the date of receiving the notice of assessment. If
the declared duty paid or the cash deposit exceeds the amount specified in the notice of final

assessment, the excess amount, together with interest, is to be refunded to the importer.?®

189. Both the importer and the exporter have the right to challenge the final duty assessment
before a Board of Appeals (the "BoA") within 30 days from the date of the receipt of the notice of

assessment, pursuant to Section 112sexies of the Thai Customs Act.?*’

190.  The Panel found that guarantee decisions can be appealed to the Thai Tax Court only when:
(i) the importer has been provided with a notice of assessment regarding the final customs value of the
goods concerned; and (ii) the importer has challenged that notice before the BoA.?® We understand
that the Philippines' claim under Article X:3(b) with respect to appeals of guarantee decisions as well
as the Panel's finding with respect thereto, focused on the first of these two mandatory steps, that is,

on the requirement under Thai law to await the issuance of the notice of assessment before being able

%%panel Report, para. 7.971. The guarantee must be in an amount equal to the difference between the
declared c.i.f. price and a (higher) c.i.f. price provisionally fixed by Thai Customs, plus taxes calculated on the
basis of the higher, provisional, c.i.f. price.

“panel Report, para. 7.856 (quoting Thai Customs Act, Section 112bis).

*%panel Report, para. 7.857 (quoting Thai Customs Act, Section 112quater).

*7In findings that are not subject to appeal, the Panel concluded that the BoA cannot be considered to
be free of control or influence from Thai Customs, principally because it is staffed, at least partially, with Thai
Customs agents, thus creating the possibility that individuals involved in taking customs decisions might also
participate in the review of those same decisions. (Panel Report, paras. 7.1003-7.1005) Accordingly, the Panel
considered that the BoA cannot be considered to be a tribunal independent of the agencies entrusted with
administrative enforcement within the meaning of Article X:3(b). (Ibid., para. 7.1006)

%8 Although Thailand contended that guarantee decisions could be appealed directly to the Thai Tax
Court without a prior appeal to the BoA, the Panel, based on evidence submitted by the Philippines, found
otherwise. (Panel Report, paras. 7.1072-7.1083; see also para. 7.91)
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to appeal a guarantee decision.?®

Furthermore, we understand the Philippines' claim to relate to
guarantee decisions regardless of whether security is provided by means of a cash deposit or by means
of a guarantee from a bank or the Ministry of Finance. Finally, with respect to the obligation under
Article X:3(b), we note that the Philippines' claim and the Panel's findings focused on whether the
Thai system ensures "prompt" review rather than on what constitutes "review and correction" of

guarantee decisions.

1. The Meaning of "administrative action relating to customs matters" and
"prompt review and correction" in Article X:3(b)

191.  Article X:3(b) of the GATT 1994 provides as follows:

Each Member shall maintain, or institute as soon as practicable,
judicial, arbitral or administrative tribunals or procedures for the
purpose, inter alia, of the prompt review and correction of
administrative action relating to customs matters. Such tribunals or
procedures shall be independent of the agencies entrusted with
administrative enforcement and their decisions shall be implemented
by, and shall govern the practice of, such agencies unless an appeal is
lodged with a court or tribunal of superior jurisdiction within the time
prescribed for appeals to be lodged by importers; Provided that the
central administration of such agency may take steps to obtain a
review of the matter in another proceeding if there is good cause to
believe that the decision is inconsistent with established principles of
law or the actual facts. (original italics)

192.  We begin our analysis of the ordinary meaning of the phrase "administrative action relating to
customs matters" by considering dictionary definitions of the individual words making up this phrase.
The word "action" is defined, inter alia, as "[a] thing done, a deed, an act", and as "an act or decision
by an executive or legislative body (as of a government or a political party) or by a supranational
agency".*® The word "administrative” is defined as "of or relating to the executive branch of a
government" and "of or relating to a government agency".?** Thus, "administrative action" refers to

acts or decisions of the executive branch of a government, or of a government agency.

“\We note the Panel's finding that delays in the BoA appeal proceedings at issue illustrate that the
interposing process leading to the review by the Thai Tax Court has the "systemic capacity to impede a prompt
review by an independent tribunal of administrative actions". (Panel Report, para. 7.1015 (original emphasis))
Based on evidence of excessive delays in multiple cases, the Panel concluded that there was a "capacity for
delays in the system”, and therefore concluded that Thailand acts inconsistently with its obligation under
Article X:3(b) of the GATT 1994. (Ibid.)

20\\ebster's Third New International Dictionary of the English Language, Unabridged, P. Babcock
Gove (ed.) (Merriam-Webster Inc., 1976), p. 21.

#Merriam Webster's Dictionary of Law, L.P. Wood (ed.) (Merriam-Webster Inc., 1996), p. 13.
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193.  Furthermore, the word "customs" is defined as "duties levied upon imports as a branch of the
public revenue; the department of the Civil Service employed in levying these duties".?> We also
note that the International Convention on the Simplification and Harmonization of Customs
Procedures, as amended®® (the "Revised Kyoto Convention") defines the word "customs" in the
context of Chapter 2 of the General Annex to that Convention.?* It refers to the government service
responsible for the administration of customs law and the collection of duties and taxes and which
also has responsibility for the application of other laws and regulations "relating to the importation,
exportation, movement or storage of goods".295 Moreover, we observe that the term "“matter”, when
used with a qualification is defined as "[a] thing, affair, subject, etc., of the kind denoted by, or

pertaining to the thing denoted by the qualification."*%

194.  Turning to the term "relating to", we note that "relate to" is defined, inter alia, as "[h]ave
some connection with, be connected to"?*” The Panel also referred to the Appellate Body's
interpretation of the term "related to" in the context of Article XX of the GATT 1994, where the
Appellate Body found that for a measure to be “related to" a particular objective, there must be a
rational relationship between the measure and the objective pursued.”® For such a rational
relationship to exist, the measure must not be disproportionately wide in its scope and reach in
relation to its objective. Similarly, in the context of Article X:3(b), we consider that measures must

have a rational connection with customs matters to fall within the scope of that provision.

195.  Next, we consider the phrase "administrative action relating to customs matters" in its
context. We note that the second sentence of Article X:3(b) refers to "agencies entrusted with
administrative enforcement"”. This suggests that "administrative action" in the sense of Article X:3(b)
is action by agencies that "enforce", that is, "apply" relevant rules. The reference to "appeals to be

lodged by importers" suggests that the relevant administrative action is action that affects "importers".

2%2The Oxford English Dictionary, 2nd edn, J.A. Simpson and E.S.C. Weiner (eds) (Clarendon Press,
Oxford, 1989), Vol. IV, p. 167.

*3International Convention on the Simplification and Harmonization of Customs Procedures, done at
Kyoto, 18 May 1973, 950 UNTS 269, as amended by the Protocol of Amendment to the International
Convention on the Simplification and Harmonization of Customs Procedures, done at Brussels, 26 June 1999,
2370 UNTS 27.

?The "General Annex" is the set of provisions applicable to all the customs procedures and practices
referred to in the Convention (see Article 1 of the Revised Kyoto Convention).

2%5gee also Panel Report, para. 7.1027 (quoting the Revised Kyoto Convention, Chapters 2 and 10 of the
General Annex).

2%The Oxford English Dictionary, 2nd edn, J.A. Simpson and E.S.C. Weiner (eds) (Clarendon Press,
Oxford, 1989), Vol. IX, p. 481.

#’shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007),
Vol. 2, p. 2519.

*8panel Report, para. 7.1028 (referring to Appellate Body Report, US — Shrimp, para. 141).
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196.  We also consider relevant the context provided by Article 11.1 of the Agreement on Customs

Valuation. It stipulates:

The legislation of each Member shall provide in regard to a

determination of customs value for the right of appeal, without

penalty, by the importer or any other person liable for the payment of

the duty.
197.  This provision imposes an obligation with respect to a specific kind of administrative action,
namely, with respect to the determination of customs value. As we see it, the more specific
description of one type of administrative action in Article 11.1 of the Agreement on Customs
Valuation, and the absence of any similar qualification in Article X:3(b) of the GATT 1994, suggest
that the obligation contained in Article X:3(b) is not limited to particular types of customs-related

"administrative action",

198. We note Thailand's assertion that Articles 7, 9.5, and 13 of the Anti-Dumping Agreement
"provide[] important context in considering whether the imposition of a guarantee under Article 13 of
the [Agreement on Customs Valuation] is an ‘administrative action relating to customs matters"".%*
Thailand argues that the lack of any right to appeal against either provisional anti-dumping measures
or "new shipper" guarantees under the Anti-Dumping Agreement suggests that guarantees within the
meaning of Article 13 of the Agreement on Customs Valuation do not fall within the scope of

"administrative action relating to customs matters" in Article X:3(b) of the GATT 1994.3%

199.  Thailand has not explained why these provisions of the Anti-Dumping Agreement constitute
context relevant to the interpretation of the phrase "administrative action relating to customs matters",
and we are not convinced that they do. We see significant conceptual differences between ordinary
customs duties and anti-dumping duties. These differences speak against considering the above
provisions of the Anti-Dumping Agreement as relevant context for the interpretation of Article X:3(b)
of the GATT 1994. The Anti-Dumping Agreement specifically regulates questions relating to
situations of what is widely understood as "unfair trade”. These rules authorize a response by
importing Members to offset the effects of dumping and re-establish a "level playing field".
Avrticle X:3(b), in contrast, is not a specific rule targeting "unfair” trade practices. Rather, it relates to
customs matters in general. The conceptual differences between anti-dumping duties and ordinary
customs duties are reflected in the different disciplines that apply in respect of the imposition of each

type of duty. For example, the imposition of anti-dumping duties requires as a prerequisite, inter alia,

2Thailand's appellant's submission, para. 266.
¥0Thailand's appellant's submission, para. 270.
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a determination of injury by the importing Member. In contrast, ordinary customs duties may, within

tariff bindings, be applied without any such determination.

200.  Even if we were to consider the above provisions of the Anti-Dumping Agreement as relevant
context for the interpretation of the phrase "administrative action relating to customs matters" in
Article X:3(b) of the GATT 1994, we do not see that these provisions support Thailand's position.
We do not consider it evident that the customs guarantees at issue should be equated with provisional
anti-dumping measures and "new shipper" guarantees provided in the context of an anti-dumping
determination. Furthermore, Article 13 of the Anti-Dumping Agreement uses language that differs
from the language of Article X:3(b) of the GATT 1994, and which makes clear that the review is
limited to "final" determinations and determinations of review proceedings under Article 11 of the
Anti-Dumping Agreement. The absence of any such express limitation in Article X:3(b) suggests, if
anything, that the phrase "administrative action related to customs matters™ is not limited in the way
Thailand contends.

201.  Consequently, we consider that these provisions do not shed light on the ordinary meaning of
the phrase "administrative action relating to customs matters"” in Article X:3(b). Instead, reading the
phrase "administrative action relating to customs matters™ in the light of Article X:3(b) as a whole and
in the context of Article 11.1 of the Agreement on Customs Valuation points to a common intention of
WTO Members not to limit the obligation contained in Article X:3(b) to particular types of

customs-related "administrative action".

202.  Finally, we turn to consider the phrase "administrative action relating to customs matters" in
the light of the object and purpose of the treaty. A basic object and purpose of the GATT 1994, as
reflected in Article X:3(b), is to ensure due process in relation to customs matters. The Appellate
Body referred to this due process objective in EC — Selected Customs Matters.*** In that vein, the
panel in EC — Selected Customs Matters stated that Article X:3(b) seeks to "ensure that a trader who
has been adversely affected by a decision of an administrative agency has the ability to have that
adverse decision reviewed."** In addition, relating more broadly to Article X:3 of the GATT 1994,
the Appellate Body has found that this provision establishes certain minimum standards for
transparency and procedural fairness in Members' administration of their trade regulations.**® While
recognizing WTO Members' discretion to design and administer their own laws and regulations,
Article X:3 also serves to ensure that Members afford the protection of due process to individual

traders. As we see it, the obligation under Article X:3(b) to maintain tribunals or procedures for the

%1 Appellate Body Report, EC — Selected Customs Matters, para. 302.
%02panel Report, EC — Selected Customs Matters, para. 7.536.
%35ee Appellate Body Report, US — Shrimp, para. 183.
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prompt review and correction of administrative action relating to customs matters is an expression of
this due process objective of Article X:3. In the light of the above considerations, we see no error in
the Panel's intermediate finding that "administrative action relating to customs matters" encompasses
"a wide range of acts applying legal instruments that have a rational relationship with customs

matters". 3

203.  Next, we address the meaning of the phrase "prompt review and correction" in Article X:3(b).
The word "prompt" is defined as "ready, quick; done, performed, etc., without delay".305 In addition,
the due process objective reflected in Article X:3 of the GATT 1994 suggests that "prompt review and
correction” is to be understood as review and correction of administrative action that is performed in a
quick and effective manner and without delay. What is quick or performed without delay depends on
the context and particular circumstances, including the nature of the specific type of action to be
reviewed and corrected. Whether a system does or does not ensure prompt review thus cannot be
determined in the abstract. We therefore agree with the Panel that the nature of the specific
administrative action at issue informs the meaning of the word "prompt™ in the particular

circumstances of a Member's domestic system.**

204.  We further note that Article X:3(b) refers to "review and correction" of administrative action.
The word "review" is defined as "[a]n inspection, an examination”, or in the legal context as
"[c]onsideration of a judgment, sentence, etc., by some higher court or authority".*” The word
“correction” is defined as "[t]he action of putting right or indicating errors".*® The reference to
"correction" indicates that Article X:3(b) requires more than mere declaratory action or ex post review
of whether administrative action conforms to domestic law or not. Compliance with the obligation to
maintain tribunals or procedures for the "correction" of administrative action relating to customs
matters requires that Members ensure that their system of review provides for the relevant

administrative action to be set right.

205.  Finally, we note that Article X:3(b) does not prescribe one particular type of review or

correction of administrative action relating to customs matters. Instead it refers to "judicial, arbitral or

%panel Report, para. 7.1029.

¥ghorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007),
Vol. 2, p. 2367. See also Panel Report, para. 7.1085.

%%panel Report, para. 7.1086. We also note the Panel's statement, elsewhere in its Report, that
"showing specific instances where prompt review was not provided could nonetheless help to prove a violation
of Article X:3(b) to the extent that the non-promptness in the review process concerned can be linked to a
systemic flaw in the tribunal or procedure maintained by a Member." (Ibid., para. 7.997)

%Shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007),
Vol. 2, p. 2566.

%%shorter Oxford English Dictionary, 6th edn, A. Stevenson (ed.) (Oxford University Press, 2007),
Vol. 1, p. 527.
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administrative tribunals or procedures”. This suggests that there are a variety of ways in which a
Member may comply with the obligation of maintaining tribunals or procedures for prompt review
and correction of administrative action relating to customs matters, provided that, inter alia, such
tribunals and procedures are independent of the agencies entrusted with administrative enforcement as

required by the second sentence of Article X:3(b).

2. Application of Article X:3(b) to the Facts of the Dispute

@ Administrative Action Relating to Customs Matters

206.  We now turn to consider whether the Panel correctly found that decisions by Thai Customs on
the guarantees required in order to have goods released pending a final duty assessment constitute
"administrative action relating to customs matters". The Panel noted the participants' agreement that
customs valuation determinations fall within the scope of "administrative action relating to customs
matters" in Article X:3(b).>* On appeal, as before the Panel, the participants' disagreement concerns
whether the imposition of a guarantee as a security to cover ultimate duty liability in exchange for

release of the goods also falls within the scope of Article X:3(b).

207.  We recall that, pursuant to Section 112 of the Thai Customs Act, customs officials may, in
case of doubt as to the amount of duty applicable to a specific good, undertake a detailed examination.
In that event, the goods in question may be released from customs pending the final assessment of
duty liability, provided that the importer pays the declared duty and that a cash deposit or guarantee

covering the maximum duty payable on the goods is given.*?

208.  We note that the Panel took into account the following definition of "guarantee” from Black's
Law Dictionary: "[sJomething given or existing as security, such as to fulfill a future engagement or a

condition subsequent."**!

Read in the light of the present case, the "future engagement” is the
payment of ultimate customs duties. We further note, as did the Panel, that Article 13 of the
Agreement on Customs Valuation refers to the concept of "guarantee™ in relation to customs valuation.
The first sentence of Article 13 refers to different forms in which a guarantee may be provided. The
second sentence, while stipulating an obligation for Members to provide for the possibility to obtain
the release of goods pending a final determination of customs value, leaves considerable discretion to
Members in determining the form of the guarantee to be provided. Thus, we understand that, in

customs matters, guarantees include legal instruments of different forms, provided in order to secure

%9panel Report, para. 7.992.

$1%anel Report, para. 7.1017 (quoting Thai Customs Act, Section 112). See supra, paras. 187 and 188.

$'panel Report, footnote 1752 to para. 7.1037 (quoting Black's Law Dictionary, 7thedn,
B.A. Garner (ed.) (West Group, 1999), p. 711).
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the payment of ultimate customs duties. We also observe that the decisions of customs authorities
imposing or accepting guarantees may relate, inter alia, to the amount or to the form of the security

being provided.

209. The customs guarantee decisions at issue in this dispute are actions taken by Thailand's

customs authorities.®!?

As such, they are acts of the executive branch of government and thus
constitute administrative action in the sense of Article X:3(b). Furthermore, because they serve to
secure the payment of ultimate customs duties, these guarantee decisions are connected to "customs

matters" and thus fall within the scope of Article X:3(b).

210. On appeal, Thailand submits that the imposition of a guarantee does not constitute
"administrative action” within the meaning of Article X:3(b) because it constitutes only an
administrative step of a provisional nature. Thailand asserts that the Appellate Body's statement in
US — Shrimp (Thailand) / US — Customs Bond Directive that "taking security for the full and final
payment of duties should be viewed as a component of the imposition and collection of anti-dumping
or countervailing duties" suggests that the Appellate Body characterized a security as a "provisional
measure".*** Thailand submits that the Appellate Body's rationale in US — Shrimp (Thailand) / US —
Customs Bond Directive applies equally to the guarantees at issue in this dispute.

211.  We disagree with Thailand. In our view, the Appellate Body's statement in US — Shrimp
(Thailand) / US — Customs Bond Directive, that securities under the Ad Note to paragraphs 2 and 3 of
Acrticle VI of the GATT 1994 are accessory to final duty liability, does not stand for the proposition
that such securities are "provisional" measures. The fact that two legal instruments, in that case, the
security and the imposition of anti-dumping duties, are interlinked, does not, without more, suggest
that one of the two instruments is necessarily provisional in nature. There, the Appellate Body
explained that the "security [was] intended to provide a protection against the non-payment risk that
might arise from the differences between the amount collected at the time of importation and the
liability that may be finally determined."*** This statement is consistent with the view that a security

is a final and not a provisional measure with respect to that intention to avoid the risk of non-payment.

212.  The Panel referred to this part of the Appellate Body report in US — Shrimp (Thailand) / US —
Customs Bond Directive, and concluded that, in the particular circumstances of customs valuation, the

imposition of a guarantee is intended to serve the distinct purpose of securing the payment of the

12| the following paragraphs, when referring to the Thai system, and unless otherwise indicated, we
use the word "guarantees” to cover both cash deposits and guarantees from a bank or the Ministry of Finance,
within the meaning of Section 112 of the Thai Customs Act.

$3Thailand's appellant's submission, para. 240 (quoting Appellate Body Report, US — Shrimp
(Thailand) / US — Customs Bond Directive, para. 231).

¥4 Appellate Body Report, US — Shrimp (Thailand) / US — Customs Bond Directive, para. 221.
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ultimate amount of customs duty pending a final determination of duty liability by customs.** We
agree with that characterization of the guarantee. With respect to the purpose of securing payment of

customs duties, the guarantee is the final measure, not merely an intermediate step.

213. Thailand also argues that Article X:1 of the GATT 1994 lists several different types of
measures, such as "[l]Jaws, regulations, judicial decisions and administrative rulings of general
application”, but contains no reference to guarantees and other securities. For Thailand, this suggests
that the drafters did not intend Article X:3(b) to apply to guarantee decisions.*’® We are not
persuaded by this argument. It is built on the premise that Article X:1 and Article X:3(b) relate to the
same types of measures. However, this is not necessarily so. Article X:1 and Article X:3(b) of the
GATT 1994 stipulate distinct obligations. Both use general, albeit different language. Neither
provision uses the word "guarantee”. Therefore, we see no basis for an assumption that the obligation
of Article X:3(b) extends only to measures falling within the scope of Article X:1 of the GATT 1994.

214,  Finally, Thailand argues that the concept of due process does not compel the conclusion that
there must be a right of appeal against guarantee decisions. Thailand submits that guarantee decisions
are not final administrative acts but constitute merely intermediate steps on the way towards a final
customs valuation decision and that, as such, they do not constitute "administrative action relating to
customs matters” in the sense of Article X:3(b). Thailand refers to the doctrine of "ripeness"”,
reflecting the concept of deference to the expertise of an administrative agency. Thailand argues that
it does not make practical sense to require courts to intervene in a decision-making process within the
technical expertise of an administrative agency, before that agency has had an opportunity fully to

consider the issue and render a final decision.3’

215.  As already noted above, we do not consider that a guarantee is merely an intermediate step
within the administrative procedure leading up to the final assessment of customs duty. Rather, a
requirement to provide a guarantee in exchange for release of the goods has an administrative content
of its own. As the Panel correctly found, the guarantee is a device allowing, on the one hand, the
importer to withdraw their goods from customs, and, on the other hand, securing the payment of the
ultimate customs duty.**® It is a final, and not an intermediate, administrative act with respect to these

particular objectives. The fact that a guarantee provides security for a claim stemming from another

$15panel Report, para. 7.1039 (referring to Appellate Body Report, US — Shrimp (Thailand) / US —
Customs Bond Directive, para. 221).

#%Thailand's appellant's submission, para. 253.

$Thailand's appellant's submission, para. 278 (referring to United States Supreme Court, Abbott
Laboratories v. Gardner, 387 U.S. 136 (1967)).

#8panel Report, paras. 7.1039 and 7.1040.
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administrative action does not change the fact that the imposition of a guarantee is an administrative

action in its own right.

216.  For these reasons, we agree with the Panel that the "imposition of a guarantee is an

‘administrative action relating to customs matters' within the meaning of Article X:3(b)".*"

(b) Prompt Review and Correction

217.  In the event that we uphold the Panel's finding that guarantee decisions fall within the scope
of "administrative action relating to customs matters"”, then Thailand appeals the Panel's finding that
Thailand's provision of a right of appeal against guarantee decisions at the time when the notice of
final assessment is issued does not satisfy the obligation in Article X:3(b).3° Because we have agreed
with the Panel that guarantee decisions fall within the scope of "administrative action relating to
customs matters" within the meaning of Article X:3(b), the condition on which this part of Thailand's
appeal is predicated is fulfilled. Consequently, we now turn to consider whether the Panel erred in
finding that Thailand's provision of a right of appeal against the imposition of a guarantee only at the
time when the notice of final assessment is issued does not satisfy the obligation prescribed in
Acrticle X:3(b).

218.  In its assessment of whether the availability of an appeal of a guarantee decision to the Thai
Tax Court following the issuance of the notice of assessment satisfies Article X:3(b), the Panel
considered that the question of whether a Member provides for prompt review and correction of
administrative action has to be considered in the light of the nature of the specific administrative
action concerned.*! The Panel also took into account that guarantee decisions could, depending on
the situation, entail a heavy financial burden on importers. With respect to the present dispute, the
Panel observed that there is no time-frame for the issuance of a notice of assessment, and that in some
cases this has taken "up to 10 months".*?> The Panel also noted that following the issuance of a final
assessment, an importer must first exhaust an appeal to the BoA before it can appeal to the Thai Tax
Court.’® In the context of the Philippines' claim pursuant to Article X:3(b) relating to guarantee
decisions, neither the Philippines nor the Panel addressed the length of time taken for BoA

4

proceedings.®**  The Panel then found that if a system does not make available the review of a

*%panel Report, para. 7.1053.

¥0Thailand's appellant's submission, para. 294.

21panel Report, para. 7.1086.

%22panel Report, para. 7.1084.

23panel Report, paras. 7.1072-7.1083; see also para. 7.91.

$2%Elsewhere in its Report, in the context of a claim by the Philippines under Article X:3(a), the Panel
observed that specific appeals of customs valuation decisions lodged by PM Thailand between 2000 and 2002
took, on average, two years and six months for the BoA to complete. (Panel Report, para. 7.953)
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guarantee decision until the final assessment has been made in respect of the customs duty, an
importer may face a situation where it will not be able to withdraw imported goods due to a guarantee
value set at an excessively high level.*®* The Panel concluded that this is not compatible with the
obligation under Article X:3(b) to maintain independent tribunals or procedures for the prompt review

of the concerned administrative action.’%

219.  Above, we have set out the reasons why we agree with the Panel that the nature of the specific
administrative action at issue informs the meaning of the word "prompt" in the particular
circumstances of any given case. Turning to the situation in this dispute, we consider that the
character of a guarantee is relevant in determining what can be regarded as "prompt" with respect to
the review of guarantee decisions. As set out above, a "guarantee™ is defined as "[s]Jomething given or
existing as security, such as to fulfill a future engagement or a condition subsequent"**’ This
definition clarifies a key element of a guarantee, namely, its relation to a future event. A guarantee is
tied to, but distinct from, the fulfilment of an engagement or condition in the future. Accordingly, a
guarantee is effective as a security from the time it is given up to the time when the engagement or
condition is fulfilled. Once the future condition is fulfilled, the guarantee no longer serves as a
security.

220.  We also recall our above consideration that the due process objective reflected in Article X:3
of the GATT 1994 suggests that "prompt review and correction" is to be understood as review and
correction of administrative action that is performed in a quick and effective manner and without
delay. It follows that the mechanism for the review of administrative action relating to customs
matters must permit review to be timely and effective. In the particular circumstances of a guarantee,
which is effective as a security from the time it is given until the time when the engagement or
condition is fulfilled, we consider that, for a review to be considered timely and effective, it must at
least be possible to challenge the guarantee during the time it serves as a security. This is so because
it is during the period of time that a guarantee is required that importers are most affected by the

guarantee decision.

221.  Inthe present case, the Panel understood Thailand's measure to operate in a way that allows a
challenge of the guarantee decision only once the notice of assessment is issued and the BoA has
reviewed that final assessment. As set out above, Thai law provides that once the ultimate duty has
been established, and if the ultimate duty liability exceeds the duty paid on the declared value at the

time of entry of the goods, the amount by which it exceeds the declared duty shall be paid

$25panel Report, para. 7.1087.
$2%panel Report, para. 7.1087.
¥7BJack's Law Dictionary, 7th edn, B.A. Garner (ed.) (West Group, 1999), p. 711.
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immediately from the cash deposit if cash was deposited as security.*® In the event that a guarantee
by a bank or the Ministry of Finance has been given, the importer or exporter shall pay the amount
that exceeds the declared duty within 30 days after the date of receiving the notice of assessment. If
the duty initially paid or the cash deposit exceeds the amount specified in the notice of final
assessment, the excess amount, together with interest, is to be refunded to the importer.329 Thus, with
the fulfilment of the condition—in this case payment of the ultimate duty—the security function of

° In providing that a guarantee can only be challenged once the notice of

the guarantee ceases.®
assessment has been issued, Section 112 of the Thai Customs Act invariably delays review of
guarantee decisions and thereby shields guarantee decisions from challenge throughout the period in
which they serve as a security and in which traders are most affected by these decisions.*! We
recognize that, where security has been given in the form of a guarantee by a bank or the Ministry of
Finance, such a guarantee could be challenged within the short time period between the issuance of a
notice of assessment and payment of the ultimate duty. Ewven in such cases, however, the review
system maintained by Thailand imposes delays that are essentially coextensive with the lifetime of a
guarantee's security function. Thus, this system does not ensure prompt review of the relevant

administrative action.

222.  For the above reasons, we find no error in the Panel's conclusion that Thailand's system for
the review of guarantee decisions is not compatible with the obligation under Article X:3(b) to
provide for the prompt review of administrative action relating to customs matters because such
review is not available until after the final assessment of customs duty has been made. Consequently,
we uphold the Panel's finding, in paragraph 8.4(g) of the Panel Report, that Thailand acts
inconsistently with Article X:3(b) of the GATT 1994 by failing to maintain or institute independent

review tribunals or procedures for the prompt review of guarantee decisions.*?

¥8panel Report, para. 7.856 (quoting Thai Customs Act, Section 112bis).

¥2%panel Report, para. 7.857 (quoting Thai Customs Act, Section 112quater).

¥%This occurs either immediately upon issuance of the notice of assessment when security has been
given in the form of a cash deposit, or upon full payment of the assessed duty within 30 days when security has
been given in the form of a guarantee by a bank or the Ministry of Finance.

%l\We also note that the fact that a guarantee decision cannot be challenged before the issuance of the
notice of assessment may in certain cases prevent an importer from obtaining release of goods from customs
pending determination of final customs duties or may even lead an importer to cancel a transaction, for instance,
where the amount of a guarantee is so high that the importer is unable to provide it. (See Panel Report,
para. 7.1086; and Philippines' appellee's submission, para. 312)

¥25ee also Panel Report, para. 7.1087.
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VI.

223.

Findings and Conclusions
For the reasons set out in this Report, the Appellate Body:

@) with respect to the Panel's findings under Article Il of the GATT 1994 concerning
Thailand's treatment of resellers of imported cigarettes, as compared to its treatment
of resellers of like domestic cigarettes:

333

(1 upholds the Panel's finding, in paragraph 8.3(b) of the Panel Report™”,
that Thailand acts inconsistently with Article 111:2, first sentence, of the
GATT 1994 by subjecting imported cigarettes to VAT liability in excess of

that applied to like domestic cigarettes;
(i) with respect to the Panel's findings under Article 111:4 of the GATT 1994:

- finds that the Panel did not err in concluding, in paragraph 7.738 of
the Panel Report, that Thailand accords less favourable treatment to

imported cigarettes than to like domestic cigarettes;

- finds that Thailand has not established that the Panel failed to ensure
due process and, thus, to comply with its duty under Article 11 of the
DSU to make an objective assessment of the matter, by accepting and
relying on Exhibit PHL-289 without affording Thailand an

opportunity to comment on that evidence;

- reverses the Panel's finding, in paragraph 7.758 of the Panel Report,
regarding Article XX(d) of the GATT 1994; but finds that Thailand
failed to establish that its measure is justified under Article XX(d) of
the GATT 1994; and

- upholds the Panel's finding, in paragraph 8.3(c) of the Panel

Report®**

, that Thailand acts inconsistently with Article 111:4 of the
GATT 1994 by subjecting imported cigarettes to less favourable

treatment than that accorded to like domestic cigarettes; and

%335ee also Panel Report, para. 7.644.
#4See also Panel Report, para. 7.738.
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(b) upholds the Panel's finding, in paragraph 8.4(g) of the Panel Report®*, that Thailand
acts inconsistently with Article X:3(b) of the GATT 1994 by failing to maintain or
institute independent tribunals or procedures for the prompt review of guarantee
decisions.

224.  The Appellate Body recommends that the DSB request Thailand to bring its measures, found
in this Report, and in the Panel Report as modified by this Report, to be inconsistent with the
Agreement on Customs Valuation and the GATT 1994, into conformity with its obligations under

those Agreements.

Signed in the original in Geneva this 20th day of May 2011 by:

Peter VVan den Bossche

Presiding Member

Ricardo Ramirez-Hernandez Yuejiao Zhang

Member Member

¥See also Panel Report, para. 7.1087.
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THAILAND - CUSTOMS AND FISCAL MEASURES ON CIGARETTES
FROM THE PHILIPPINES

Notification of an Appeal by Thailand
under Article 16.4 and Article 17 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU),
and under Rule 20(1) of the Working Procedures for Appellate Review

The following notification, dated 22 February 2011, from the Delegation of Thailand, is being
circulated to Members.

Pursuant to Articles 16.4 and 17 of the Understanding on Rules and Procedures Governing
the Settlement of Disputes ("DSU") and Rule 20 of the Working Procedures for Appellate Review,
Thailand hereby notifies the Dispute Settlement Body of its decision to appeal to the Appellate Body
certain issues of law and legal interpretation covered in the Panel Report entitled Thailand — Customs
and Fiscal Measures on Cigarettes from the Philippines (WT/DS371/R), which was circulated on
15 November 2010 (the "Panel Report™). Pursuant to Rules 20(1) and 21(1) of the Working
Procedures for Appellate Review, Thailand is simultaneously filing this Notice of Appeal and its
Appellant's Submission with the Appellate Body Secretariat.

As described below, Thailand appeals certain of the Panel's findings on measures related to
Thailand's Value Added Tax ("VAT") regime for cigarettes, as well as Thailand's regime for the
acceptance of guarantees to secure the importer’s ultimate liability for customs duties pending final
determination of the customs value of imported goods.

Thailand seeks review by the Appellate Body of the following errors of law and legal
interpretation by the Panel in the Panel Report:

. The Panel’s finding under Article 111:2 of the GATT 1994

1. The Panel erred in law in finding a violation of Article 111:2, first sentence, of the
GATT 1994, not on the basis of the fiscal burdens imposed on imported and domestic products under
Thai VAT law, but solely on the basis of the administrative requirements of Thailand's VAT system
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and the consequences of non-compliance with those requirements." The administrative requirements
of Thailand’s VAT system and the consequences of non-compliance are measures that fall within the
scope of Article 111:4, not Article 111:2, first sentence, of the GATT 1994.

2. Even if the Panel were correct to address the administrative requirements of Thai VAT law
under Article 111:2, first sentence, of the GATT 1994, the Panel erred in law in finding a violation of
Article 111:2 solely on the basis of administrative requirements whereby resellers must file a VAT
form declaring and offsetting their VAT credits and liabilities on re-sales of imported cigarettes for
each month and whereby VAT credits are granted only with respect to actual, documented purchases
of goods such as imported cigarettes.” These requirements cannot, as a matter of law, lead to taxation
of imported products in excess of that imposed on domestic products within the meaning of
Avrticle 111:2, first sentence.

1. The Panel's finding under Articles 111:4 and XX(d) of the GATT 1994

3. The Panel erred in law in finding that certain additional administrative requirements for re-
sales of imported cigarettes amounted to less favourable treatment of imported products within the
meaning of Article I11:4 of the GATT 1994 on the basis of a finding solely that these administrative
requirements could potentially affect the competitive position of imported cigarettes that is not
supported by its factual analysis and findings.?

4. The Panel erred in law in rejecting Thailand's defence under Article XX(d) of the GATT 1994
to the Philippines' claim under Article 111:4 on the ground that it had already found the measures with
respect to which Thailand asserted the defence (the additional administrative requirements for re-sales
of imported cigarettes) to be inconsistent with Article 111:4 of the GATT 1994.* Instead, the Panel
should have looked first at whether the laws with respect to which Thailand sought to achieve
compliance were otherwise consistent with the GATT 1994.°

5. The Panel erred in law by accepting and relying on evidence that was submitted at the last
opportunity for the parties to submit their views to the Panel and that was the only evidence to support
one aspect of the Panel's finding under Article I111:4 and upon which Thailand had no opportunity to
comment.® The Panel acted inconsistently with Article 11 of the DSU and paragraph 15 of its
Working Procedures and also failed to protect Thailand's due process rights by accepting and relying
on this evidence.’

I. The Panel’s finding under Article X:3(b) of the GATT 1994

6. The Panel erred in law in finding that the provisional step of accepting a guarantee in the
circumstances provided for in Article 13 of the Agreement on Implementation of Article VII of the
General Agreement on Tariffs and Trade 1994 ("CVA") constitutes an "administrative action relating
to customs matters” within the meaning of and subject to a right of review under Article X:3(b) of the
GATT 1994°

See Panel Report, paras. 6.98-6.120, paras. 7.568-7.644, and para. 8.3(b). This appeal does not
include the Panel's separate finding under Article I11:2, first sentence, in paragraphs 7.567 and 8.3(a) of the
Panel Report.

“See Panel Report, paras. 6.98-6.120; paras. 7.613-7.637; and 8.3(b).

%See Panel Report, paras. 7.724-7.738 and para. 8.3(c).

“See Panel Report, paras. 7.749-7.758.

>See Panel Report, paras. 7.738 and para. 8.3(c).

®See Panel Report, paras. 6.122-6.128, paras. 7.684-7.704, and para. 8.3(c).

"See Panel Report, paras. 6.122-6.128, paras. 7.684-7.704, and para. 8.3(c).

¥See Panel Report, paras. 7.1016-7.1053 and para. 8.4(g).
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7. Even if the Panel were correct that the acceptance of a guarantee under Article 13 of the CVA
constitutes an "administrative action relating to customs matters" within the meaning of
Article X:3(b), the Panel erred in law in finding that providing a right of review of the taking of a
guarantee at the time of the final determination of duty liability cannot satisfy the obligation in
Article X:3(b).?

Thailand respectfully requests the Appellate Body to reverse the findings of the Panel
identified in this Notice of Appeal.

°See Panel Report, paras. 7.1054-7.1087, and para. 8.4(g).



