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1. Introduction

1.1 In June 1984 the European Communities requested the Government of Canada to consult under
Article XXII1:1. The consultation did not lead to a solution and the European Communities requested
a GATT Panel under Article XXI1I:2 to examine the matter (Doc. L/5777, 12 February 1985).

1.2 On 12 March 1985 the Council agreed to establish a Panel and authorized its Chairman to draw
up terms of reference and to designate the Members and the Chairman of the Panel in consultation
with the parties concerned (C/M/186, item 3). The United States, Spain, New Zealand and Australia
reserved their right to make a submission to the Panel. Jamaica and Trinidad and Tobago requested
to be included in consultations on the Panel's terms of reference and composition.

1.3 The following terms of reference were announced by the Chairman of the Council on
12 February 1986 (C/M/195, item 15):

Terms of reference

"To examine in the light of relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the European Communitiesin document L/5777, that is, whether
certain practices of provincial agencies which market alcoholic beverages (i.e. Liquor Boards)
arein accordance with the provisions of the General Agreement, and whether Canada has carried
out its obligations under the General Agreement; and to make such findings as will assist the
CONTRACTING PARTIES in making recommendations or rulings as provided for in paragraph 2
of Article XXIII.

In carrying out its examination the Panel would take into account, inter aia, the provincial
statement of intentions concluded in the context of the Tokyo Round of multilateral trade
negotiations with respect to saes of alcoholic beverages by provincia marketing agencies in
Canada."

1.4 The composition of the Panel was announced on 12 December 1986 (C/143):

Chairman: H.E. Mr. E.F. Haran
Members: Mr. E. Contestabile
Mr. J. Vigand

1.5 ThePand heldits meetingson 18 December 1986, 25 and 26 March 1987, 2 May, 7 and 8 July,
21, 22and 23 July and 8, 9, 10 and 14 October 1987. Thedelegationsof AustraliaandtheUnited States
were heard by the Panel on 26 March 1987.

1.6 Inthe course of its work, the Panel consulted with the delegations of Canada and the European
Communities. Arguments and relevant information submitted by both parties, replies to questions
put by the Panel as well as al relevant GATT documentation served as a basis for the examination
of the matter. During the proceedings, the Panel provided the two parties adequate opportunity to
develop a mutualy satisfactory solution in the matter before it.



2. Factuad aspects

2.1 In Canada, constitutional authority to control import and export transactions across national or
provincid boundaries is within the exclusive legidative authority of the Federd Parliament under Section
91 of the Canadian Constitution Act, 1867 (formerly the British North America Act). This "trade
and commerce" power of thefedera authorities essentially excludesany authority over the distribution
of imported or loca products within provinces. Legislation of either level of government which is
determined to have encroached on areas within the exclusive legidlative authority of another level of
government, isultraviresand therefore null and void. Only aCanadian court of competent jurisdiction
is empowered to make such a determination.

2.2 All liguor boards in Canada are created by provincial statutes and their monopoly position with
respect to the supply and distribution of alcoholic beverages within their provincial bordersis based
onprovincid legidation. The provincesare constitutionally empowered to enact such legislation under
Section 92 of the Constitution Act, 1867, in particular the headsreferring to' Property and Civil Rights
and'Loca Matterswithin the Province'. Theimportation of liquor into Canadais, on the other hand,
regulated by federal legislation. By means of the 1928 Importation of Intoxicating Liquors Act (now
R.S.C, 1970) the Canadian Parliament restricted the importation of liquor except under the provisions
established by a provincia agency vested with theright to sell liquor. Thishas resulted in amonopoly
on the importation of acoholic beverages by provincia liquor boards. The federal statute restricts
the importation of liquor except under provisions established by a provincial monopoly of supply and
distribution. By virtue of the Act importers and consumersin Canada cannot bypass the intermediary
of the provincia liquor boards by making direct imports.

2.3 The distribution of acoholic beveragesin Canada is controlled or conducted by the provincial
marketing agencies, or "liquor boards'. All provinces have government liquor stores situated throughout
their territory. Someprovincesal so permit off-premisessal es, salesthrough hotels, restaurants, grocery
storesand " beer" or "wine" storesat pricesand under conditionsdetermined by theprovincial authorities
(liquor commissions). The objectives of the provincid liquor monopolies include (i) profit maximization
for revenue generating purposes (fiscal objectives) and (ii) limitation, for mora and health reasons,
of the potential abuse of alcoholic drinks (socia objectives).

2.4 Theretal price of an alcoholic beverage sold in a Canadian province is established by adding
applicable federa customs duties and taxes, provincia mark-ups and taxes to the base price. The
provincia mark-ups are applied in addition to customs duties at the rates bound under Canada s GATT
tariff schedule. All duties on beer, wines and spirits are bound in this schedule. The European
Communities or itsparticular member States haveinitial negotiating rightson anumber of concessions.
Several other Contracting Parties, including the United States, also have initial negotiating rights on
a number of concessions granted by Canada on a coholic beverages.

2.5 The mark-up is the percentage increase over the base price. The base price is defined, both for
imported and domestic products, as invoice price plus standard freight to a pre-set destination plus
federa charges, including customs duties. The mark-ups being imposed, in part, for fisca reasons
constitute an important source of revenuefor provincia governments. Most Canadian provinces have
had a longstanding policy of differential mark-ups for provincia and imported acoholic beverages,
the mark-ups applied by the provincial liquor boards being frequently, but in degrees which vary from
provinceto provinceand withrespect to thetypeof a cohaolicdrink, higher than thoseapplied to domestic
products. Some indication with respect to the level of mark-up differentials in question is given by
Tableland Table2 below. Certain provinces apply differentia mark-upsto some products from other
provinces, as well.



2.6 While the situation varies somewhat from province-to-province, generaly any supplier of beer,
wine or spirits, domestic or imported, wishing to sell the product in a province must first obtain a
"listing" from the provincial marketing agency. A listing request (which may vary by province and
by product) isassessed on the basis of criteriasuch as quality, price marketability, relationship to other
products of the same type aready listed, performance in other markets, etc. If thelisting is granted,
it can be subject to conditions under which the product in question may be sold in the province
(e.g. minimum sales quotas, bottle/package sizes). Moreover, factors such as space limitations and
revenue maximization also affect listing and delisting practices of the various liquor commissions and
their marketing agency outlets, which endeavour to operate as commercial enterprises with a certain
degree of autonomy. In certain provinces (e.g. British Columbia, Ontario, Quebec) the conditions
and formalities to be respected for an imported product to be admitted to the list of items available
for sale by aliquor board are more onerous than those applying to domestic wines, spirits and beer.
Certain of these Practicesareto beterminated by 1 January 1988. Moreover, in anumber of provinces
additiona outlets - such as grocery stores, or "licensed retail stores' - are available for sales of the
domestic products or domestically bottled products and are denied for imported products. Several
provinces liquor boards a so differentiate between domestic and imported al coholic beveragesthrough
listing and delisting practices and other conditions and formalities.

2.7 The practices described in paragraph 2.5 and 2.6 are referred to in the "Provincial Statement
of Intentionswith Respect to Salesof Alcoholic Beveragesby Provincial Marketing Agenciesin Canada’
(see Annex). The Statement which should be fully implemented by 1 January 1988, was negotiated
by Canada on behaf of its provinces in the context of the Tokyo Round of Multilatera Trade
Negotiations with the European Communities and sets out specific undertakings with respect of mark-ups,
listing and distribution practices. Similar statements were also negotiated by Canada with the
United States, Australia, New Zealand and Finland.

2.8 TheStatement refersto policiesand practicesaffecting all acoholic beveragesimported by Canada
from the EC. It stipulates, inter alia, that any differentia in mark-up between domestic and imported
wines will not in future be increased beyond current levels, except as might be justified by normal
commercia considerations. The Statement aso provides that by 1 January 1988 "any differential in
mark-up between domesticand imported distilled spiritswill reflect normal commercial considerations,
including higher costs of handling and marketing which are not included in the basic delivery price".
A number of |ettersrelating to the Statement were exchanged between Canada, on behalf of the Canadian
provinces, and the European Communitiesin April 1979 (see Annex ). Intheletter of 5 April 1979,
Canada informed the European Communities that the Statement was "necessarily non-contractual in
nature'. Thetext of Statement of Intentions, was realised by the Government of Canada and included
in adocument of the EC Commission reporting on the outcome of the Tokyo Round. Specific reference
to the Statement of Intentions was aso included from 1982 on in Canada' s notification to GATT on
state trading pursuant to Article XV11:4(a). However, the Statement isnot an integral part of Canada' s
GATT tariff schedule, neither had it been notified to dl participants in the Multilateral Trade Negotiations
nor to the CONTRACTING PARTIES. In many instances mark-up differentials between imported
and domestic a coholic beverages were reduced or eliminated since April 1979. Inanumber of cases,
mark-up differentials between imported and domestic wines were increased since that date.

2.9 Insupport of their case both parties supplied the Panel with extensive statistical information and
other materia relating to importsand domestic sal es of alcoholic beverages, mark-upsand other policies
and practices affecting sales of liquors in Canada.



TABLE 1

Mark-ups applying the certain types of spirits - 1985

WHISKY COGNAC BRANDY OTHER SPIRITS LIQUORS

(STANDARD)

D | D | D | D |
ONTARIO 109 122 58 120 115 124 115 127
BRITISH

COLUMBIA 115 120 115 120 115 120 115 120
QUEBEC 113 * 123 * 115 ** 118 ** 113 * 123 * 13 *
123*
100 100
ALBERTA 116 117 110 111 116 117 107 109
NEW BRUNSWICK 127 132 127 132 127 132 127 132
MANITOBA 133 138 133 138 133 138 133 138
NOVA SCOTIA 120 120 120 137 122 139 120 137
SASKATCHEWAN 131 138 133 138 133 138 133 138
D = Domestic | = Imported

* Ad valorem mark-up applied only to the portion of cost price (duty paid) over $65.00 per case.

*x Quebec cognac: Ad valorem mark-up applied only to the portion of cost price (duty paid) between $65.00 and $90.00 per case.
For any surplus portion of the cost price (above $90.00 per case) the mark-up is 100 % for both domestic and imported cognac.

+ Ad valorem mark-up applied only to the portion of cost price (duty paid) over $55.00 per case.

Source: EC's calculations based on the statistics supplied by Canada.



TABLE 2

Mark-ups applying to beer and table wines - 1985

BEER WINES
LOCAL D I LOCAL D I
ONTARIO *x 21.2 80 58 105 123
(-1986) 1 66 66)
BRITISH COLUMBIA *x * 83 50 110 110
QUEBEC N/A N/A 124 O4*** 118*** 125%**
ALBERTA *x 49 57 77 77 83
NEW BRUNSWICK 59 65 86 93 117 122
MANITOBA 76 75 75 65 75 80
NOVA SCOTIA *x 66.6 81 86 111 121
SASKATCHEWAN *x 54 60 N/A 84 89
D = Domestic | = Imported
* British Columbia beer: 43 % mark-up if 1.2-4.0 % alcohol/volume;

50 % mark-up if 4.1-5.7 % alcohol/volume;
54 % mark-up if 5.8-8.5 % alcohol/volume.

* No distinction between Local and Domestic Beer.
***  Quebec wine: Ad valorem mark-up applied only to the portion of the cost price (duty paid) between $20.00 and $40.00
per case. For any surplus portion of the cost price (above $40.00 per case), the mark-up is identical for

al categories of wine.

Source: EC's calculations based on the statistic supplied by Canada

3. MAIN ARGUMENTS

(& Genera

3.1 The European Communities argued that application of the discriminatory mark-ups and other
forms of restriction and discrimination by the provincia marketing agencies of dcoholic drinksin Canada
were inconsistent with Canada s obligations under the General Agreement and nullified or impaired
the advantages accruing to the Community under the General Agreement especialy since the duties
on productsin questionwerebound in Canada stariff schedule. The European Communitiesconsidered
that it was within the competence of the Federa Government of Canada, acting in accordance with
the relevant provisions of the Canadian constitution, to remove the inconsistency of provincial and
federal measures affecting theimportation of acoholic beverages with Canada's GATT commitments.
The European Communities argued that Canada had not taken the measures, reasonably at its disposal
and within its power, to ensure observance of its GATT obligations by its provincial governments.
It also considered that, wherethe differential in the mark-up waslower than the bound rate, the Federa
Government of Canada could have reduced the customs duty rates to offset the mark-up differentias.
The European Communities thus requested the Panel to find that:




(i) theimposition of higher mark-upsonimported a coholic beveragesthan on domestic products
by the provincial marketing agencies was inconsistent with Canada' s obligations under
Articles Il or 11l of the General Agreement;

(ii) the application of discriminatory measures concerning listing/delisting procedures and
availability of pointsof saletoimported a coholic beverages wasinconsistent with Canada s
obligations under Article 111, XI or XVII of the General Agreement;

(iii) Canada had not fully complied with its notification obligations under Article XVI1:4 of the
Genera Agreement;

(iv) Canada had failed to carry out its obligations under Article XXI1V:12 of the Generd
Agreement;

(v) benefits accruing to the European Economic Community had been nullified or impaired.

TheCommunity moreover invited the Panel torecommend that the CONTRACTING PARTIES request
Canadato take gppropriate measures to terminate the discrimination against imported acoholic beverages.

3.2 Canadaconsidered that it was meeting its obligations under Article |1 according to the commerce
of the European Communities treatment no less favourable than that provided for in Canada's tariff
schedule. Firgt, it argued that the relevant tariff bindings were being honoured and that no additional
chargeswerebeing applied at theborder except for normal excisecharges. Secondly, Canadaconsidered
that also its provinces complied with the obligations of Article Il since: (i) the 1979 Statement of
Intentionswas an agreement between partiesin thesenseof Article 11:4 and that the Statement confirmed
and made explicit the European Communities longstanding acceptance of differential mark-ups and
certain other practicesof liquor boardsdifferentiating between domestic and imported products; (ii) the
mark-up differential between imported and domestic products was generally justified by "commercia
considerations" and "reasonable margin of profit"; (iii) the provinces had not applied an amount of
protection in excess of that permitted under Article I1:4, and (iv) the policy of differential mark-ups
was a longstanding policy pre-dating Canadd s accession to the General Agreement.

3.3 Canada aso considered that it fully complied with the requirements of Article I11, XVII and XI
of the General Agreement. InrespecttoArticle 111 Canadanoted that (i) it was applicableto'imported'
products, i.e. products that had cleared customs, and not to the 'importation’ of products, (ii) it did
not refer to mark-ups imposed by liquor boards since such mark-ups were specifically addressed under
Article I1:4, (iii) it did not apply to statetrading enterprisessuch asliquor boardsgiven themorespecific
provisionsof Article XVII, andthat (iv)differential interna chargesresulting fromdifferentcommercia
costs associated with imported products were permitted under Article I1l. Canada noted that aso the
other commercial practices referred to by the EC could not be considered 'regulatory’ requirements
as contemplated by Article I1l. Canada claimed that there was no nationd treatment obligation applicable
to state-trading enterprises under the General Agreement because Article 111 was not relevant given
the provisions of Article XVII which contained the only obligation related to state-trading, that was
the most-favoured-nation treetment. Finaly, Canada argued that it had fully complied with the provisions
of Article XI since (i) the liquor board practices were provincial measures and not measures taken
by Canada, (ii) they were measures applied to 'imported’ products and not to the 'importation' of
productsand (iii) they were consistent with the Statement of Intentions. Canadarecalled that Canadian
provinces had the constitutional authority to control the supply and distribution of acoholic beverages
within their respective borders and it noted that Canada s trading partners had long been aware of the
Federa Government's constitutional limitation with respect to concluding treaties in general, and
specifically with respect to agreements involving the a coholic beverage sector. Canada said that the
regulatory framework with respect to alcoholic beverages pre-dated Canada s accession to the GATT



and that Canada s trading partners had been cognizant of the fact that any concession made by Canada
in this sector would be implemented within this framework. Canada s view wasthat its GATT abligation,
with respect to aprovincia measure, was that contained in Article XXIV:12, i.e. to take " such reasonable
measures as may be available to it to ensure observance of this Agreement by the regiona and local
governments within its territory". Canada noted that the practices of the liquor boards in question
were not controlled by the federal government but by provincial governments. If it had been intended
that a federa state were to be deemed to have automatically and directly violated a specific GATT
provision as aresult of a measure taken by another level of government then the obligation contained
in Article XX1V:12 would be left empty of practical meaning. Canada considered that it had fully
complied with its obligations under that paragraph and, therefore, under the GATT. Canada's view
was that trade statistics clearly showed that EC access to the Canadian market had not been nullified
and impaired and that there had been a substantia increase in EC exports of alcoholic beverages to
Canada since 1979.

3.4 Based on the above, Canada asked the panel to find that:

(i) Canada had not acted in a manner inconsistent with the obligations under Article 11, 111,
Xl or XVII;

(i) Theprovincesin Canadahad acted in amanner which observesthe provisions of the General
Agreement and the 1979 Statement of Intentions;

(iii) Canadahad metitsobligation inthismatter, asset out inthe provisionsof Article XX1V:12;
and

(iv) No benefit accruing directly or indirectly to the European Communities was being nullified
or impaired.

(b) Article Il and the Provincial Statement

3.5 The European Communities argued that, as a combination of collection of bound duties and
imposition of import mark-ups constituted less favoured treatment than that provided in the Canadian
tariff schedule, the practice was inconsistent with Article 11:1(a). Since mark-ups above costs and
reasonabl e profit margins were imposed for purposes of revenue raising they constituted " charges of
any kind" inthemeaning of Article I1:1(b). The European Communities considered that theimposition
of discriminatory mark-ups could not be justified on the basis of Article 11:1(b), second sentence, because
the mark-up differentials did not represent duties or charges imposed prior to 30 October 1947, nor
were they directly or mandatorily required to be imposed by legislation in force in Canada on that
date. The European Communities said that records of the level of the mark-ups and mark-up
differentials, in 1947, were not even available and in its view it was evident that new mark-ups had
been introduced. Moreover, the Communities argued that Article 11:4 contained a specific provision
limiting the degree of protection which might be afforded through the operation of import monopolies
with respect to products on which tariff concessions had been granted. Article I1:4 did not contain
any reference to monopoly margins applied on the date of the Agreement and there was no basis for
applying Article 11:1(b) second sentence by analogy or otherwise in the context of this provision. It
was in any event clear that mark-up differentials could not be justified on the basis of Article I1:2(a),
since they were inconsistent with the nationa treatment requirements of Article I11:2.

3.6 Canada argued that the measures taken by the provincia liquor boards were to be viewed in the
light of Canada’ s obligations as a contracting party and that it was fully meeting its obligations under
Article I1:1(a). Canadaconsidered that it wasaccording to the commerce of the European Communities
treatment no less favourable than that provided for in Canada's tariff schedule and that, under the



Importation of Intoxicating Liquors Act, there was no discrimination between suppliers. Canada said
that it did not recall ever indicating to the European Communities that all pre-1947 mark-up records
were not available, and noted that while some might be difficult or even impossible to obtain, many
others were available.

3.7 Inthe European Communities view, Canadian liquor boards were monopolies of importations
of thekind referred to in Article 11:4. The Communities noted that given the provision of Article I1:4
theliquor boardswere not freeto operate so asto afford protection in excess of theamount of protection
provided inthe Canadian tariff schedule. Under Article 11:4 atariff concession comprised aconcession
on the monopoly protection level and the application by liquor boards, of higher mark-ups onimported
beer, wines and spirits than on like domestic products constituted thus additiona charges on imports
and broke the tariff bindings. The fact that discriminatory import mark-ups were applied in addition
to the bound duty rates, constituted prima facie evidence of the operation of levels of protection which
corresponded to the differentia in the mark-ups and thuswas contrary to the provisions of Article 11:4.

3.8 Canadafully acceptedthatit” ... authorized, formally or in effect, amonopoly of theimportation”
of any acoholic beverages by means of the Importation of Intoxicating Liquors Act. However, it said
that the provinces had the constitutional authority to control the supply and distribution of alcoholic
beverages within their respective border. In Canada's view, the provinces had fully observed the
provisions of Article 11:4 with respect to the application of mark-ups. First, Article 11:4, aswell as
its Interpretative Note, referred to the possibility of an agreement such as the 1979 Statement of Intentions
which needed to be fully implemented only by the end of 1987 and which permitted differentia mark-ups.
Second, in Canada s view the drafting history of Article I11:4 suggested that a "reasonable margin of
profit" in the case of animport monopoly was amargin which " should not be so excessive asto restrict
the volume of trade" (see Section (d)) and an analysis of the Communities' alcoholic beverage exports
to Canada since 1979 clearly showed significant growth of the volume of trade.

3.9 The European Communities noted that Article Il contained an element of choice between the
collection of bound duty rate and the operation of protection through import mark-ups. To the extent
that the federal government could have chosen to offset the protection afforded through the import
mark-ups by a reduction or elimination of the customs duties, in the EC's view, Canada could not
claim that the issue was merely one of provincial observance of Article 11:4.

3.10 Canada argued that it had never found it necessary to reduce the customs duty rates to offset the
mark-up differentials because federal and provincia actions were fully consistent with the Genera
Agreement and the Statement of Intentions. Moreover, in itsinterpretation the proposal signified that
Canada would be asked to apply different rates of duties to different provinces, depending upon the
differential mark-up involved. Canada argued that this would be impractical and administratively
unenforcesble.

3.11 Canada stated that the exchange of letters concerning the "Provincial Statement of Intentions’
(see Annex) which took place between the Government of Canada and the European Commission on
12 April 1979 represented an agreement of the kind referred to in Article [1:4. In Canada s view by
the nature of the terms of this agreement the European Communities accepted that the mark-up
differentials on wines would not be increased beyond 1979 levels and that the mark-up differentias
on spirits would reflect only commercia considerations. In both instances, increases would be only
permitted where they could be justified by norma commercial considerations.

3.12 The European Communities said that it had never agreed under Article 11:4 or in any other way
that the Canadian liquor boards were free to operate so as to afford protection in excess of the amount
of protection provided in the Canadian GATT schedule. In the view of the European Communities
an agreement referred to in Article 11:4 must be of a contractual nature and it must be transparent,




i.e. known to al contracting parties, and must reflect the intention of the parties to exclude or modify
the obligations otherwise resulting from the existence of a tariff binding.

3.13 TheEuropean Communities argued that the Statement was not an agreement of the kind envisaged
under Article 11:4 since it was unilateral in nature. The Communities said that it merely took note
of aunilateral undertaking by the Canadian provinces. In itsview, the statement contained arollback
undertaking with respect to GAT T-inconsistent mark-up differentials between domestic and imported
spiritsand astandstill undertaking with respect to mark-up differential s between domestic and imported
wines but there was no indi cation that these undertakings wereintended to repl ace the obligations under
Article I1:4. Moreover, the European Communities noted that the statement did not cover mark-ups
on beer and could not therefore possibly justify any such mark-ups. It was evident, in the EC's view,
from the heading " Statement of Intentions' that this had not been meant to contain legally-binding
obligations, but at most unilatera, non-binding undertakings.

3.14 Canada argued that the Statement was a good-faith understanding between the parties, reached
in the context of the MTN negotiating process, and intended to have an effect as part of that process.
Canada said that the Statement was included in the public documents released by the Government of
Canada and the EC Commission reporting on the results of the Tokyo Round. It argued that the
following paragraphs from acommunication from the European Commission to the European Council
outlining the results of the Tokyo Round (COM (79)514 Fina Brussels, 8 October 1979 - page 72-73)
clearly established the legitimacy and precise nature of the agreement:

"In the negotiations with Canada, the Community's objectivewas... in the acoholic beverages
sector, to put an end to the discrimination in Canada between foreign and national and between
the various foreign suppliers themselves".

"The results obtained with Canada are as follows: ... With regard to acoholic beverages,
there is an exchange of letters (see Annex B17) containing a declaration of intent by Canada's
provincid governments providing in respect of dl products, for non-discrimination between foreign
suppliers; for spirits the discrimination between domestic products and imported products will
be abolished over eight years and, in respect of wine, vermouth and champagne, the present
difference between domestic products and imported products will be frozen and aminimum price
introduced for imports of wines'.

"In these circumstances, the Community has given a favourable reply to a number of Canada's
requestsfor tariff offers concerning certain agricultural products (berries, whiskey, maple syrup)
and certain fishery products.”

In Canada's view the language used by the EC itsdf, in referring to the "understandings’ and
"undertaking" of the statement confirmed and made explicit the EC's longstanding acceptance of
differential mark-ups. The relevant pages of the document were submitted.

3.15 The European Communities said that the communication quoted by Canadawas apurely internal
document. It argued that the last paragraph quoted contained a globa evaluation of the negotiations
with Canadain the agricultural sector, that it was quoted out of context and could not be taken to imply
that the Commi ssion had considered the Statement to constituteaGATT concession by Canada. Canada
indicated that it had provided the full text of this communication.

3.16 The Communities noted that a tariff binding was the subject of an international agreement, and
it could only be modified by another international agreement, clearly made, and not by a unilatera
statement. It argued that any document by which acontracting party was saidto haveunilaterally waived
its rights had to come from the party whose rights were said to have been waived, not from the party
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clamingtobefreefromitsnormal obligations. IntheCommunities' view, it followed from Article I1:4
and its interpretative note (... as otherwise specifically agreed ..."; in the French version "... sauf
convention expresse entre les parties contractantes ...") that only an agreement of a contractua nature
which specifically excluded the monopoly margins from the aobligations resulting otherwise from a
tariff concession was acceptable. Such an agreement would determine adifferent monopoly protection
level from the onewhichwasotherwiselegally permitted under Article I1. It wouldthereforenecessarily
affect the GATT rights, not only of the parties which negotiated the agreement, but the rights of al
contracting parties since the obligations under Article 11:4 had to be applied erga omnes and in accordance
with the MEN principle. In the EC's view efforts to resolve disagreements about the application of
GATT would be made more difficult if, when unilateral promises to correct violations were made,
it was aways necessary for those receiving them to react formally by stating that the promises were
not accepted and that no rights were being waived.

3.17 The European Communities, recalled that the letter by the Canadian Government dated
5 April 1979, by which the Statement was transmitted underlined that the Statement was necessarily
non-contractua in nature, that it represented a positive undertaking to follow certain policies and practices
and that it was considered to be a valuable contribution to a settlement between Canada and the
Community in this area. The Government of Canada had merely agreed to be a channel of
communication with foreign governments and had only used its good offices with the provincial
authorities concerning the implementation of the Statement. There was no indication in the Statement
or the letter of transmission that there had been an intention to reach an agreement on the exclusion
of the monopoly margins from the obligations under Article I1:4, or on other binding and enforceable
obligationswith respect tothese margins. Inreply by letter of the same day the Commission had simply
acknowledged receipt of theletter of transmissionwithout repeating or otherwisereferring to the content
of the Statement of Intentions. In the EC's view, the conclusion of an agreement in the form of an
exchange of letters customarily required that the content of the agreement be repeated in letters from
bothsides. Inafurther letter of 29 June 1979, the Commission had commented on the Statement saying
in particular that the terms of the Statement had been examined very closely by the Community, that
this examination had led to some disquiet concerning the terms of the Statement about the mark-ups
and that the Community would belooking for proof of the effectiveness of the undertaking to eliminate
discrimination against Community spirits. Inthe EC's view there had been no intention on either side
to conclude an agreement with respect to the content of the Statement of Intentions.

3.18 The European Communities next recalled that the Statement had not been transmitted on behalf
of the Federa Government of Canada, but on behalf of the provinces which could not be party to an
international agreement under the GATT. Moreover, the Community did not have initial negotiating
rights on concessions of al the products covered by the Statement and could only have concluded an
agreement under Article I1:4 with respect to those products. In the EC's view, the Statement was a
unilateral undertaking by the Canadian provincial authorities, was not part of an agreement between
the contracting parties which had negotiated the relevant tariff concessions and did not affect the rights
of contracting partiesunder Article I1:4. The mere fact that the Statement of Intentions was included
in the terms of reference of the Pandl was not, in the view of the Communities, an indication that the
Statement itself modified the Community' SGATT rightsor created additional rights. The Communities
agreed that the consideration of the nature and content of the Statement and of its implementation was
relevant to the question of evaluating to what extent Canada had taken reasonable measures to ensure
observance by its provinces of its obligations under the General Agreement. However, this should
not obscurethe fact that the matter raised by the Communities was not whether the Statement had been
fully implemented but whether the practices of theliquor boardswerein accordancewith the provisions
of the General Agreement and whether Canada had carried out its obligations under the Agreement,
taking into account the Statement of Intentions.
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3.19 Canada argued that the description of the Provincial Statement of Intentions as " non-contractua”
was related to the constitutional inability of Canadian provincesto enter into formal treaty obligations
with foreign powers and meant that the Statement was not intended to constitute alegally binding treaty
initsown right. It had, in other words, no legd status apart from the GATT but it did have a legal
effect within the framework of the GATT. In Canada s view there was nothing in the language of
Article I1:4 (" as otherwise agreed between the partieswhich initially negotiated the concession." ) which
could be taken to require an overriding "treaty" obligation within the legal meaning of that term. All
that was required was an agreement in a factual sense, a de facto understanding between the parties.
In Canada's view the proviso that the Statement of Intentions was " non-contractua” - in other words
that it was not an independent treaty obligation in the lega sense - could not deprive the instrument
of its effect as an understanding that had been " otherwise agreed" within the framework of Article II.

3.20 Canadasaw no logic in the EC argument that because the GATT was an international agreement
it could be only modified by another international agreement. In Canada's view, agreements of the
kind envisaged under Article 11:4 were not intended to override the GATT but rather to constitute a
subsidiary instrument. They were specifically contemplated by the GATT itself in order to provide
an element of flexibility. Canada said that afavourable reply had been given to anumber of Canadian
reguests for concessions of commercial importance in exchange for the Statement. Canada noted that
as in any trade negotiations, the terms of the Statement reflected how far both parties were willing
to go, at that time, to reach particular objectives. It aso noted that there had been some discussions
on drafts of the Statement between the EC and Canada and that the Statement did contain an agreement
on specific margins or protection levels. With respect to the aforementioned letter of 29 June, Canada
noted that it was not unusual for parties to an agreement to raise issues with each other during the
life of the agreement.

3.21 The European Communities maintained that there had been numerous breaches of the Statement
of Intentions on the part of the Canadian provinces. The European Communities said that since 1979
anumber of increases in the mark-up differentials had taken place and that no satisfactory evidence
of thecommercial considerationswhich might justify theseincreaseshad been provided. Itwasprecisely
because the Communities were not satisfied with theimplementation of the Statement and becausethere
were no legal means of securing its enforcement, that the Communities concluded that it had no option
other than to invoke its rights under the General Agreement.

3.22 Canadasaid that it wasincorrect to assert that there had been numerous breaches of the agreement.
The provinces had, in fact, provided the EC on a number of occasions with an itemized and detailed
breakdown of the rationale behind the increases in mark-up differentials and that the EC had never
provided any evidenceto the contrary. Canadaalso provided additional extensiveinformation supplied
by ten Canadian provinces and concerning provincia adherenceto the 1979 Statement. It wasCanada s
view that the provinces were generaly living up to the Statement. In a few instances, it was
acknowledged that some further changes were still required to bring a particular practiceinto line with
the Statement and that commitments had been made to comply fully by the time the Statement was
to be fully implemented, i.e. by 31 December 1987. Canada noted that it was premature and quite
inaccurate to claim that provincia commitments had not been fully met or implemented.

3.23 The European Communities agreed that Article 11:4 should, in accordance with itsinterpretative
note, be interpreted in the light of Article 31 of the Havana Charter, in particular its paragraph 4.
Accordingly, the imposition by import monopolies of mark-ups on imported products could only be
justified by commercia considerationsonthebasisof: (i) transportation, distributionand other expenses
incident to the purchase, saleor further processingand (ii) areasonablemargin of profit. TheEuropean
Communities did not argue that mark-up differentias between imported and domestic products could
never bejustified by additiona costs associated with imported products. However, inthe EC's view,
the existence of such differentials constituted prima facie evidence of the protective character of the
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mark-ups. Inthe EC's view, Canada had not presented evidence which would justify, in these terms,
thevariousmark-up differentials. It also said that no evidence had been presented which could explain,
on the basis of cost differentials, the wide variety of mark-ups applied from province to province.
In this context, the Communities noted that a number of provinces did not apply any mark-up
differentials, whereas Ontario, British Columbia and Quebec maintained high differential levels. The
Communities noted substantial increases in differentials of mark-up between domestic and imported
wines. It argued that these increases were not justified by "norma commercial considerations” and
were contrary to Canada s commitments contained in the 1979 Statement of Intentions. The European
Communities noted that "the environmental cost” invoked by one of the provinces did not seem to
represent a" normal commercial consideration” and it did not understand how application of the latter
criteria might be compatible with such a wide variety in the mark-up differentials from province to
province.

3.24 Canadadisagreed that the existence of mark-up differentias between imported and domestic products
constituted prima facie evidence of protectionism. First, Canada noted that whereas domestic wine
producers were themselves responsible for transporting their products to the stores, provincial liquor
boards were responsible for store delivery of imported products. Great distances in a number of
Canadian provinces meant that there were significant costs associated with the transportation and
distribution of imported products, costs which the provinces tried to recover through their pricing
policies. Canada further said that the provincial liquor boards, consistent with the practice of private
commercid enterprises, charged what they believed the market could bear. Since liquor boards marketed
imported products as premium products, it was only normal that the products tended to obtain high
prices. Canada noted that the Statement of Intentions itself provided an explanation of the various
mark-up differentials found amongst the provinces. For example, the wine mark-up provision of the
Statement called for the differential to befrozen at 1979 levels (except for any commercially justifiable
increases). Canadaargued that EC had thus agreed to permit the provincial monopoliesto differentiate
between imported and domestic products. Canada recaled that there was no undertaking in the Statement
which addressed the question of beer mark-ups, even though differential mark-ups did exist in this
Sector in 1979 and were well-known to Canada s trading partners at the time the Statement was
negotiated. In Canada's view the justification for certain isolated increases in mark-up differentials
above 1979 levels had been previously provided to the EC and were provided to the Pandl.

3.25 Referring to thevariety of mark-up differentials applied from provinceto province, Canada noted
that there were in Canada ten independent provincial systems each with its own associated costs and
objectives and that there was a substantial degree of regional variations in consumption patterns. In
addition, thetermsof the Statement itself provided anindication astowhy different mark-up differentials
existed across the country.

3.26 The European Communities argued that the application of generally higher mark-ups onimported
than on domestic products might not be justified on the basis of a"reasonable margin of profit". In
the Communities' view, the standard of reasonableness could not be one which distinguished between
the origin of the products. Neither was the actual devel opment of the Communities' exportsto Canada
and of their share in the Canadian market in any way related to the notion of a "reasonable margin
of profit". Inthe EC's view, the development did not say what would have occurred in the absence
of the mark-up differentials. The Communities argued that Canada had failed to provide evidence
that it conformed with the requirement of a "reasonable margin of profit" and to show on what basis
profit margins were calcul ated.

3.27 Canadasaid that it dso provided acommercid justification for the existence of differentia mark-ups
drawing, in particular, from the drafting history of Article I1:4. Canada argued that in the light of
the provisions of Article 31 of the Havana Charter, particularly Article 31:4 the provinces had not
applied an amount of protection in excess of that permitted under Article I1:4. First, Canada said that
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the differential mark-ups in each of the provinces generaly reflected transportation, distribution and
other expenses incident to the purchase as well as a reasonable margin of profit which according to
Article 31:4 of the Havana Charter should be excluded from calculation of the amount of protection
permitted under Article 11:4. In Canada's view, the drafting history of Article 11:4 implied that a
reasonable margin of profit wasinitially meant to beamargin in the case of an export monopoly which
"should not be so excessive as to restrict the volume of trade in the product concerned" (Report of
the First Session of the Preparatory Committee of the United Nations Conference on Trade and
Employment - October 1946, page 17). Canada argued that at a later stage of the drafting history
of Articlell:4, it was made clear that the phrase "reasonable margin of profit" applied to import
monopolies aswell. Canada showed that itstotal imports of a coholic beverages registered significant
increases in value signifying that only "reasonable margins of profit" were applied.

3.28 Canada also noted that Ad Article I1:4 referred to Article 31 of the Havana Charter as a whole,
includingthefiscal purposesset outinArticle 31:6. It acknowledgedthat in certaininstancesdifferential
mark-ups reflected revenue maximization objectives, and that these were particularly important in the
winesector. Canadaargued, however, that thiswas exceptional andthat generally mark-up differentials
reflected the additional commercia costs associated with imported products and that this was agreed
toin 1979 under the Statement of Intentions. Finally, Canadasaid that inthelight of the EC' sagreement
to the mark-up provisions of the Statement of Intentions - an agreement asforeseen in the Interpretative
Note Article I1:4 - it was Canadd s view that provincia mark-ups which were consistent with the different
mark-up obligations under Statement of Intentions were, ipso facto, consistent with Article 11:4 and
did not provide protection ... in excess of the amount of protection provided for in [the Canadian]
Schedule.

3.29 The European Communities argued that the high mark-ups and mark-up differentials were set
in order to maximize profit for revenue-generating purposes. Inthe EC'sview it wastherefore evident
that the mark-ups were at a higher level than could be considered to be a reasonable margin of profit,
i.e. amargin which could reasonably be expected under normal conditions of competition.

3.30 The European Communities said revenue maximization per se did not justify the imposition of
higher mark-ups on imported than on domestic products. Such mark-up differentials were to be
considered equivaent to an import duty and the EC maintained that there was no basis in Article Il
for their justification on grounds of revenue generation. Inthe Communities view, it was also doubtful
whether Article 31:6 of the Havana Charter was relevant to the interpretation of Article I1:4 of the
Genera Agreement. The Communities argued that in any event Article 31:6 could not be interpreted
as to justify higher mark-ups on imported than on domestic products. The EC noted that Article I1:4
did not take into consideration the fiscal character of a state-trading monopoly and that literal
interpretation of Article 31:4 of the Havana Charter suggested that mark-ups applied to imported products
for revenue purposesin excess of reasonable profit marginswereto be assimilated in their total amount
to import duties. The Community did not contend, however, that the entire amount of the mark-up
applied for fiscal purposes was necessarily equivalent to an import duty. It accepted instead that
Article I1:4 could be interpreted to cover only the mark-up differentials since fiscal mark-ups could
be assimilated to internal taxes. The EC noted that Article 31:4 of the Havana Charter did not regard
internal taxes conforming to the provisions of Article 18 (Article Il of the General Agreement) as
import duties. This corresponded to the principle of Article I1:2 (a) of the General Agreement and
to the definition of "import mark-up" in the Interpretative Note to Article XVI1I:4 (b). In the
Communities' view, fisca mark-ups applied in conformity with the national treatment requirement
of Article I11:2 were not covered by Article I1:4. A contrario, fiscal mark-ups applied to imported
productsin excess of those applied to like domestic products wereto betreated as protective monopoly
margins coming under Article 11:4.




-14 -

(o) Articlelll

3.31 The European Communities considered that fiscal objectives were the primary purpose of the
provincial marketing agencies and that fiscal mark-ups should be also dealt with under Article lll.
Inthe Communities view these mark-ups constituted aform of taxation of the consumption of alcoholic
beverages. Such mark-ups came under the broad notions of "internal charges' in Article 111:1 and
"interna charges of any kind" in Article 111:2. In the EC's view these mark-ups were applied to imported
alcoholic beverages in excess of those applied to domestic products and were therefore inconsistent
with Article 111:2. They thereby afforded protection to domestic production and were therefore also
inconsistent with Article 111:1. The European Communities noted that both the 1967 Report of the
Ontario Committee on Taxation (Smith Report) and the 1971 Report of the (Quebec) Commission of
Enquiry into Tradein Alcoholic Beverages (Rapport Thinnel) concluded that the revenuesderived from
the mark-ups imposed by the respective provincia liquor monopolies constituted a form of taxation
and severdly criticised the protectionist character of the mark-up differentias.

3.32 The European Communities quoted examples of discriminatory requirements relating to listing
and ddlisting procedures and sales outlets and noted that Canada recognized the existence of such
practices. Inthe Communities view the measures werelaid down generally, and in abinding manner,
by the provincial authorities and were not merely the result of individual decisions by the managers
of the marketing agency outlets. They did apply "across-the-board" and contained conditions which
had to be met by aforeign exporter in order to obtain accessto the Canadian market. The Communities
said that the provincial authorities laid down the conditions for obtaining alisting and pre-established
the conditions for a product to remain on that listing, such as minimum sales requirements. The
Communities noted that the exclusion of imported alcoholic beverages from certain sales outlets was
also prescribed generaly and in a binding manner. An importer would only obtain alisting or have
accessto asaesoutlet if the conditionslaid down by the provincial authoritiesweremet. The measures
in question therefore constituted regulations or at least requirements within the meaning of Article I11.
IntheCommunities' view, it followed from the Panel Report on" Canada- Administration of theForeign
Investment Review Act" (BISD 305/140) that theterm "requirement” usedin Article 111, paragraphs 1
and 4 was given a wide interpretation.

3.33 In the view of the Communities, the discriminatory provincial measures constituted primafacie
evidence of protection to domestic production inconsistent with Article I111:1. They constituted, in
particular, lessfavourabletreatment than that accorded to like products of national (or domestic) origin
inconsistent with Article 111:4. Inthe European Communities' view the discriminatory measures could
not be justified on the basis of the Statement of Intentions since the Community had not waived its
GATT rightShby taking note of the Statement. The European Communities a so noted that the Statement
provided, in the second paragraph or Article 6, for national treatment with respect to accessto listings
for imported distilled spirits.

3.34 Canada argued firstly that there were no internal discriminatory measures being applied by the
Federa Government of Canada and that the Importation of Intoxicating Liquors Act had no relevance
to Article Il since it was not an internal tax, charge, law, regulation or requirement. In Canada's
view, Article 111 spoke of "imported" products, i.e. product that had already crossed the border and
cleared customs, and the federd legidation in question related to the "importation” of product. Secondly,
Canadarecalled that the Importation of Intoxicating Liquors Act constituted existing legislation within
the meaning of paragraph I(b) of the Protocol of Provisiona Application. Thirdly, it was the view
of Canada that since the Genera Agreement specificaly addressed the question of mark-ups under
Article I1:4 in the context of customs duties, they should not deal with the issue under Article Ill.
It was the view of Canada that Article I1l was not relevant in this case, given the provisions of
Article XVII. First, Canada argued referring to thedrafting history cf Article XVII, to the subsequent
changesin thetitle of Article XVII of GATT and to the Analytical Index to the GATT (see paras 3.39
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and 3.41-3.42) that it clearly was not the intention of the draftersto introduce, with respect to activities
carried out by state trading enterprises, the principle of national treatment with respect to Article XVII.
Secondly, Canada referred to the Panel report relating to Canada s administration of its Foreign
Investment Review Act and concluded that the provincia marketing agenciesmight legitimately provide
more favourable treatment to domestic products than that accorded to imported products because the
provincia marketing agencieswerenot required to observethe principle of national treatment in respect
to their mark-up listing or distribution practices (see para3.43). Notwithstanding this position Canada
also argued that differential internal charges resulting from different commercia costs associated with
imported products were permitted under Article I11.

3.35 Canada aso said that by accepting the Statement of Intentions, in particular its mark-up provision
for spirits, the EC had recognized that there were different costs associated with imported products.
It noted that the Interpretative Note to Article XV11:4 defined the term "import mark-up" as exclusive
of what is generally described as' commercia considerations' in Article XVI1:1(b). Moreover, since
inthe view of Canadathe Statement of Intentions constituted an agreement of the type envisaged under
Article I1:4, differential mark-ups could not be, ipso facto, inconsistent with Article 1.

3.36 It was furthermore the view of Canada that Article 1l was not relevant to this case, given the
provisions of Article XVII (see paras 3.47-3.49). Neither did Canada accept the argument that many
commercia practicesreferred to by the EC weretruly regulatory "requirements” as contemplated by
Article Il1l. Canada said that the two reports quoted by the EC did not reflect the position of the
provincia governments concerned. In Canada s view, the texts quoted by the Communities were aso
taken out of context and were somewhat misleading.

(d) Article XVI1I:1

3.37 TheEuropean Communitiesassertedthat Article XV11:1 contained anational treatment obligation.
First, in the EC's view, sub-paragraph (a) of Article XVII:1 referred to the general principles of
non-discriminatory treatment in the plura which appeared to cover national treatment. Second,
sub-paragraph (b) required state-trading enterprises to have due regard to the other provisions of the
Agreement, thereby referring also to Article 111, and to act solely in accordance with commercia
considerations. ThissuggestedintheEC'sview that theseenterprisesmight not treat imported products
less favourably than products of nationa origin. Third, Article XV1I:2 contained an exemption from
Paragraph 1 for imports of products for consumption in governmental use which paraléeed the provisons
of Article I11:8(a). In the second sentence it contained, with respect to such imports, an obligation
toaccord tothetradeof theother contracting partiesfair and equitabl etreatment which meant essentially
most-favoured-nation treatment. Article XVII:2 appeared superfluous and self-contradictory if the
obligations under paragraph 1 only covered most-favoured-nation treatment.

3.38 Canada considered that Article XV1I:1 only contained the most-favoured-nation principle. First
Canada argued that the drafting history of the Article XVI1:1(b) did not support the EC's claim that
it referred, inter dia, to Articlelll. In Canada's view Article XVII:(b) referred directly to
Article XVI1I:1(a) wherethemost-favoured-nation principleapplies. Canadaconsidered that thepurpose
of Article XVI1:1(b) wasto clarify the meaning of Article XVII:1(a) -i.e. to provide somecommercia

guidelinesto purchasing and selling by theseenterprises. Inthisregard, Canadanoted that the Canadian
delegate had made a specific reference to the phrase "commercial considerations’ during the Geneva
Conference. The delegate had called attention to the fact that the expression " Commercia considerations’

should not be defined in narrow terms. " Thesewords did not mean simply thelowest price but referred
to other legitimate considerations which the enterprise would be entitle to take into account they did
not simply mean to buy and sel| at lowest and highest prices." Second, Canadarecalledthat "theactivities
of marketing boards which do not purchase or sell must be in accordance with the other provisions
of GATT" (BISD 95180, paragraph 8). In Canada's view, the clause indicated that the activities of
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marketing boards which did purchase and sell were governed by Article XVI1I and did not need to be
in accordancewith other provisionsof GATT. Third, Canadarecalled that the Family Allowance panel
report (BISD 1560, paragraph 4) noted:

"As regards the exception contained in paragraph 2 of Article XVII, it would appear that
it referred only to the principle set forth in paragraph 1 of the Article, i.e. the obligation to make
purchases in accordance with commercia considerations and did not extend to matters dealt with
in Article I11".

3.39 Canada also said that it could not agree that the wording of Article 111:8 paralleled that of XVI1:2
and said that, at the Geneva Conference (E/PC/T/A/PV-37; 12 August 1947) one delegate, discussing
the differences in wording of the two articles had indicated that the wording " should not necessarily
correspond because the nature of the subject was different”. Canada also recalled the basis of the
language which now formed Article XVII1:2 asfirst suggested by one delegation &t the London Conference
(E/PCIT/CII 52, page 1) and concluded that thislanguage was not introduced to providefor the concept
of national treatment. Canada argued that a Geneva Conference reference (from E/PC/T/A/PV 37
12 August 1947) adsoconfirmedthis. AttheConferenceonedeegatehadsaid" Inthecaseof Article 15,
we find it a question of national treatment and here in the case of state trading such as is envisaged
in this Article [read XVII] there is no question of nationa treatment”. Canada also referred to a
statement by another delegate to the Geneva Conference who had argued that state-trading enterprises
should besubject to the samestandard of conduct towhich privateenterprisesadhered (E/PC/T/A/PV 37
-12 August 1947). Thiswas, in Canada sview, noteworthy because private enter prises had no nationa
treatment obligation under the GATT. Canadarecalledthat at the 1947 GenevaConference, Article 30,
bore the title "Non-discriminatory Treatment" and suggested that a state enterprise should, "in its
purchases or sales involving either imports or exports, act in a manner consistent with the genera
principles of non-discriminatory treatment applied in this Charter to governmental measures affecting
importsor exports by private traders.” It noted that the Anaytica Index tothe GATT (Third Revision
pages 93-94) suggested that the words " Genera Principles of Non-discriminatory Treatment” were
inserted at Geneva "in order to alay the doubt that "commercial principles’ meant that exactly the
same price would have to exist in different markets' (EPCT/A/SR.14 page 3). Intheview of Canada
it clearly was not the intention of this amendment to introduce the principle of national treatment into
Article XVII.

3.40 Intensiveresearch which Canadahad undertakeninto thedrafting history had revealed no reference
totheinclusion of national treatment in the discussion leading to the adoption of Article XVI1:1. Under
Article 26 of theUnited States" Suggested Charter for an International Trade Organization of theUnited
Nations", which served asabasisfor theL ondon Conferencein October-November 1946, state-trading
enterprises were to accord "non-discriminatory treatment, as compared with the treatment accorded
to the commerce of any country other than that in which the enterprise is located". At the London
Conference the non-discrimination obligation was reformulated to read: "... the commerce of other
Members shall be accorded treatment no less favourable than that accorded to the commerce of any
country, other than that in which the enterprise is located ...". Three references to the Article on
state-trading in the records of the London Conference confirmed, in the view of Canada, that this
Article was understood to establish only a most-favoured-nation obligation. A delegate had said
introducing the Article that the rule of non-discrimination applied to state trading in the same manner
as the most-favoured-nation principle applied to duties, and that the obligation of a country engaged
in state trading was to make its purchases in accordance with commercia considerations (E/PC/T/C.11.36,
page 11). Canadaargued that thisreference and otherscited at E/PC/T/C.11.52 pages 2 and 3 confirmed
that national treatment was not envisaged in the Article but only MFN treatment.
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3.41 Canada argued that the Geneva language, with minor editoria changes, was the language
incorporated into the Havana Charter and the origina text of the Genera Agreement. The title of
Article XVII of the GATT had been modified to read "Non-discriminatory Treatment on the part of
the State-Trading Enterprises’. Thechangein thetitleto thepresent title" State Trading" only occurred
in 1955 because the scope of the Article was expanded to include provisions for negotiations and
notification (XVI11:3 and XVI1:4). Referring to the secretariat analysis connected with this revision
of Article XVII (W.9/99, 15 December 1954) Canada noted that there was nothing in this document
to suggest that the phrase " non-discriminatory treatment” had evolved to include " national treatment”.

3.42 Canada also recalled that during the Second Session of the Preparatory Committee of the United
Nations Conference on Trade and Employment, on at | east two separate occasions, delegationsreferred
explicitly to the scope of the State Trading provisions. One delegate said that the Article on State Trading
was limited "to most-favoured-nation treatment and not to nationd trestment” (EPCT/A/SR.10). Canada
also noted that no disagreement had been expressed at the Conference to theinterpretation of Article 31
(read Article XVI1) by another delegate suggesting that provisionsin Chapter V, which include those
pertaining to nationa treatment "would be inoperative" in the case of state enterprises (E/PC/T/A/SR/15,
pages 6-7). Thisinterpretation of the scope of Article XVII was also shared by an academic authority
on world trade law.

3.43 Canadarecalled that the panel on Canada s Administration of its Foreign Investment Review Act
"saw great forcein Canada sargument that only the most-favoured-nation and not the national treatment
obligations fall within the scope of the genera principles referred to in Article XVII:1(a)".

3.44 The European Communities did not contest that this might have origindly been the intention behind
anumber of earlier drafts to include only an obligation of most-favoured-nation treatment in Article XVII.
It noted, however, that this intention was not reflected in the present wording which was based on
atext introduced into Article 30 of the draft at the 1947 Geneva Conference. The Communities argued
that the interpretation advanced by Canada only appeared to be consistent with the general principles
of GATT if the reference in Article XVI1:1(a) to "purchases and sales involving either imports or
exports' were interpreted to cover only the purchases from foreign sources and the sales to foreign
markets, but not the resale of products bought from foreign sources in the domestic market. In the
Communities' view the Canadian interpretation would narrow considerably the scope of Article XVII.
The European Communities also argued that if this interpretation were correct then it would appear
al the more imperative to apply the provisions of Article I1l, and in particular its paragraph 4, to
discriminatory measures imposed by governmental agencies affecting the interna sale, offering for
sale, purchase, transportation, distribution or use of imported products. The European Communities
said that if, on the other hand, Article XVII:1 wasinterpreted to cover the resale of imported products
on the domestic market by state-trading enterprises, as the Community believed was correct, then it
would seem quite inconsistent to limit the obligations under this provision to most-favoured-nation
treatment.

(e) Article XVI1I:4 Natification

3.45 The European Communities considered that Canada had not fully complied with its notification
obligations under Article XVI11:4(a) because theinformation provided by Canada had been inadequate
inthelight of the proceduresfor notificationsand reviews adopted on 9 November 1962 (BISD 11558)
and, in particular, inthelight of the questionnaireto be used in submitting notifications (BISD 95184).
The Communities noted that in one key section contracting partieswereinvited to provide adescription
of: "How export prices are determined. How the mark-up onimported productsis determined. How
export prices and resale prices of imports compare with domestic prices.” It also noted that the routine
notifications by Canada of national production figuresfor wineand spiritsdid not provide abreakdown
according to the main product groups (e.g. document L/5445/Add.9). The Communities argued that
resolution of its long-standing dispute with Canada over the issue before the Panel would have been
facilitated if the notification requirements had been met as the CONTRACTING PARTIES intended.
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3.46 Canadaheld that it had met its obligations under Article XV11:4 asit had been providing information
tothe CONTRACTING PARTIESsince 1977 concerning provincia liquor boards practices, including
information pertaining to the determination of provincia mark-ups. Contracting Parties were advised
in Canada’'s 1982 state-trading notification that the provisions of the Statement of Intentions applied
to the mark-up policies of the individual provincial liquor control agencies. Given that there were
ten provinces and agreat number of different mark-up policies involved, Canadian authorities had decided
that it would be impracticable to go into such detail on a product-by-product, province-by-province
basis. However, Canada said that it had aways been willing to provide greater details on the
determination of mark-ups in response to any question put by a contracting party. Since 1977 only
one such request had been received (from the EC) and Canadian authorities had responded by providing
detailed information showing the different costs associated with domestic versus imported products
which justified the application of differential mark-ups. Similar information had been provided to the
EC on anumber of occasions in the context of the 1979 Statement of Intentions. In some instances,
information had not been provided for reasons of commercia confidentiality as permitted under
Article XVI1I:4. Moreover, Canada noted that under the 1979 Statement of Intentions, the provinces
undertook to have every liquor board outlet maintain an up-to-date pricelist of all acoholic beverages
sold within the province and that such price lists were readily available to anyone requesting them.
Canada also stated that the mark-up reference in Article XVII1:4(b) referred to a product "which is
not the subject of a concession under Article 11" and that in Canada s tariff schedule in the acoholic
beverage sector every item was bound. Moreover, it pointed out that the EC referred to a number
of questionsin the questionnaire related to exports. 1n Canada s view these questions were irrelevant
because theliquor boards had no export interests. Statistics provided in the Canadian notification were
consi stent with agreed notification procedures sincetherewasno requirement for anitemized breakdown
as suggested by the EC. Canada also noted that its statistics itemized import and export statistics on
a monthly basis.

() Reationship between Article Il and Article XVI1I

3.47 Canada contended that Article 111 was not relevant in this case, given the provisions of Article XVII
which contained the only obligation related to state trading, that was, most favoured nation treatment.
Canada argued that there was no nationa treatment obligation applicable to state-trading enterprises.
It argued that the Interpretative Noteto Articles X1, XI1I, X111, X1V and XVl showed that other GATT
provisions applied to state-trading enterprises by specific reference only. In Canada s view this Note
would be redundant if all GATT provisions were to apply to state-trading enterprises. In addition,
if al provisions of the GATT were to apply equally to state-trading enterprise, this would mean that
Article XVII was redundant. In Canada s view, this was certainly not the case. Canada rejected as
irrelevant the EC' sreferenceto the Panel Report on Canada- Administration of the Foreign I nvestment
Review Act because, initsview, the Panel was not examining the operation of state-trading enterprises.
It also noted that in the light of paragraph 8 of the Panel Report on the Notification of State-Trading
Enterprises (BISD 95179) and paragraph 4 of the Belgian Family Allowance Panel Report (BISD 15/60)
the activities of trading enterprises, such as liquor boards, need not be in accordance with Article I11.
Canada also recalled that no disagreement had been expressed at the United Nations Conference on
Trade and Employment as to the interpretation of Article 31 (read Article XVII) suggesting that
provisionsin Chapter V, which include those pertaining to national treatment "would beinoperative",
in the case of state enterprises (E/PC/T/SR/15, pages 6-7).

3.48 The European Communities argued that Article XVII did not exclude application of Article 1l
but imposed certain additional obligations with respect to purchasing and selling by state-trading
enterprises. The objective of Article XVII was to submit the operations of state-trading enterprises
to certain rules which did not apply to private enterprises, but clearly not to privilege such enterprises
and exempt contracting parties from their other obligations as far as the operation of state-trading
enterprises was concerned. It noted that the provisions of Article I1l, and in particular the national
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treatment requirement of paragraph 4, applied to al laws, regulations and requirements governing the
commercia activities of governmental agencies outside the scope of paragraph 8(a). The Communities
also argued that the Interpretative Note to Articles X1, XII, XIlI, XIV and XVIII implied that
Article XVII was not a lex specialis exempting state-trading from al other provisions of the General
Agreement. In the EC's view, both the London Report and the Panel Report on the Notification of
State-Trading Enterprises (BISD 95180) confirmed that the other provisions of GATT might apply
to the activities of marketing boards and did not say that these provisions were not applicable in the
context of marketing boards which purchase and sell. In the view of the Community, Article XVII
being of asubsidiary character applied only to the extent that the measuresin question werenot covered
by other provisions of the Genera Agreement. The Communities argued that this opinion was aso
confirmed by paragraph 5:6 of the Panel report on " Canada - Administration of the Foreign Investment
Review Act" (BISD 305140), which stated the following: "The Panel did not consider it necessary
to decide in this particular case whether the genera reference to the principles of non-discriminatory
trestment referred to in Article XV11:1 aso comprises the nationd trestment principle since it had aready
found the purchase undertakings at issue to be inconsistent with Article I11:4 which implements the
national treatment principle specificaly in respect of purchase requirements."

3.49 Canada argued that the EC's claim of "additional obligations' for state-trading enterprises was
also not sustainable in the light of the discussions during the Geneva Conference. At the Conference
one delegation had felt it had to fight to ensure that the state-trading enterprise was subject to the same
standard of conduct to which a private enterprise adhered (E/PC/T/A/PV.14 at 28-29). This same
theme was found in E/PC/T/A/SR/17 (24 June 1947, pages 11-12) where another delegation argued
that "[t]he Charter should not impose exclusive burdens upon any country ..." and still another delegation
noted that the Charter represented a compromise between free trading and controlled foreign trade.
Moreover, Canadarecalled that one del egate to the Conference had also highlighted the specia nature
of Article XVII when he noted that "Article 31 [read Article XVII] and 32 were intended to operate
only when the specid difficulties of the post-war period disappeared, and international trade functioned
under normal conditions (E/PC/T/A/SR/14 - 19 June 1947 at 1). Against this background Canada
concluded that Article XVII was a specid article designed to address the peculiarities of state-trading
enterprises.

(g) Article Xl

3.50 The European Communities expressed the view that the discriminatory provincia measures
restricting access of foreign alcohalic beverages to listings and sales outlets should also be examined
under Article X1 in the light of the Interpretative Note to Articles X1, XII, X1V and XVIII, which
provided that theterm "import restrictions" included restrictions made operative through state-trading
operations. The European Communities argued that these measures operated as restrictions on the
importation of acoholic beverages into Canada and could therefore be considered contrary to
Article XI:1.

3.51 Canadaargued that no " prohibitions or restrictions other than duties, taxes or other charges, whether
made effective through quotas, import or export licences or other measures’, were instituted or
maintained by Canada on the importation of any alcoholic beverages into Canada. 1n Canada s view
the measures in question were provincia measures, not measures taken by Canada. The measures
applied to "imported" product and were not associated with the "importation" of product. Finally,
Canadaarguedthat the practi ceswereconsi stent with the Statement of Intentions. Consequently, Canada
believed that the provincial measures in question were consistent with Article XI.
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(h) Article XXIV:12

3.52 The European Communities maintained that Article XX1V:12 could not beinterpreted aslimiting
the applicability of other provisions of the GATT but only asqualifying the obligation of Federal States
to secure the implementation of these provisions. The Communities argued that the " limited applicability”
approach would upset the bal ance of rightsand obligations between unitary and federal states and would
open the door to wide and uncontrollable: possibilities to escape from many of the most fundamental
GATT obligations. The Communities argued that the provisions should beinterpreted in the light of
thefundamenta principleof international law embodiedin Article 27 of theViennaConvention, namely
"that aparty may not invokethe provisionsof itsinternal laws asjustification for itsfailure to perform
atreaty".

3.53 Canada abjected to the EC suggestion that federal state clauses should be given a restrictive
interpretation in order to avoid "imbalances' in therightsand obligations created by thetreaty. Canada
also noted that it was not attempting to rely on the provisions of its interna law as a "justification”
for "failure to perform atreaty”, in contravention of Article 27 of the Vienna Convention. On the
contrary in Canadd s view, it was the application of the treaty itself which required a consideration
of Canada sinternal law. Canadasaidthat Article XX1V:12wasafederd stateclause, and by definition,
the internal constitutional law of contracting parties with a federal structure, was central to the
interpretation and application of such a clause. Canada's internal law was relevant not in order to
suspend the application of the treaty or to excuse a breach of any of its provisions, but rather in order
to give a proper effect to the provisions of the treaty as a whole, including Article XXIV:12.

3.54 The European Communities recalled that the question of the interpretation of Article XX1V:12
had been examined in detail by the Panel on Measures affecting the Sale of Gold Coins and it requested
the present Panel to confirm the interpretation of this provision by the Panel. The Communities
supported the finding that according to the drafting history "Article XXIV:12 applied only to those
measures taken at aregiona or loca level which the Federa Government could not control because
they fell outside its jurisdiction under the constitutional distribution of competence’ (L/5867,
paragraph 56). It recaled that the Gold Coins Pandl came to the conclusion that " as an exception to
agenera principle of law favouring certain contracting parties, Article XX1V:12 should be interpreted
inaway that met the constitutional difficultieswhich federal statesmight havein ensuring the observance
of the provision of the General Agreement by local governments, while minimizing the danger that
such difficulties led to imbalances in the rights and obligations of contracting parties. Only an
interpretation according to which Article XX1V:12 did not limit the applicability of the provision of
the General Agreement but merely limited theobligationsof federal statesto securetheir implementation
would achieve this am".

3.55 Canada argued that the Gold Coins Panel went beyond interpreting Canada's current GATT
obligations and elaborated a new balance of rights and obligations. Canada said that it had never
understood the suggestion that provincial action could lead to a prima facie case of nullification and
impairment without regard to whether the contracting party had discharged its obligations under
Article XX1V:12. In Canada s view, there was no such thing as a prima facie case without a breach
of the treaty, and there could be no breach if reasonable measures had been taken as required by
Article XX1V:12. The Gold Coins Panel had considered a primafacie case existed because the Ontario
measure was "inconsistent” with Article I11:2. Canada argued that there was alogica inconsistency
in thisfinding. If Article XXIV:12 qudifies the obligations, as the Pandl had suggested, then surely
it made no senseto read Article 111 or any of the other substantive provisions of the GATT inisolation
from this clause. Canada suggested that nothing could properly be described as "inconsistent” with
atreaty that did not in fact amount to a breach or violation of the treaty terms. In Canadd s view,
it followed that there could not be a prima facie case involving provincia action unless it was first
established that the contracting party had failed to take reasonable measures in any case where
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Article XXI1V:12 applied. In Canada s opinion, the foregoing analysis was equally valid whether one
accepted Canada sview that Article X X1V: 12 went to applicability or whether oneaccepted theopposite
view urged by the EC. Canada said that the interpretation of Article XX1V:12 found in the Gold Coins
report - a report which had no status in GATT and with which Canada and Brazil could not agree -
ought to be ignored by this Panel.

3.56 The European Communities argued that if Canada s arguments were accepted no redress would
beavailablein caseswhere observance of GATT provisionsby loca governments could not be assured,
except perhaps where a tariff concession had been impaired.

3.57 Canada noted that nothing precluded a contracting party from seeking redress through Article XXIII
if it believed that a benefit accruing to it directly or indirectly under GATT was being nullified or
impaired by, inter aia, an action inconsistent with another Contracting Party's GATT obligations or
" the existence of any other situation" (i.e. non-violation nullification or impairment).

3.58 Canada considered that given the lack of GATT jurisprudence referring to Article XXI1V:12 it
was necessary to analyse the drafting history to determine the basis on which contracting parties made
their decision on accession to the General Agreement. Canada recalled that the question of local and
regiona governments arose very soon after the start of the first preparatory meeting of the UN
Conference on Trade and Employment in London in October 1946 where one delegate, in particular,
noted that "in severa countriesit would be constitutionaly impossible to control the actions of states
and other lower taxing authorities’ (E/PC/T/C.I1/W.2; page 5). Asaresult of the ensuing discussion,
arevised Article 9 was presented on 31 October 1946 in paragraph 4 of which it read: "Each member
agreesthat it will take all measuresopentoit to ensurethat the objectivesof thisArticle arenotimpaired
in any way by taxes, charges, laws, regulations or requirements of subsidiary governments within the
territory of the member government”. (E/PC/T/C.11/W.5 31 October 1946). Canada recalled that
already at that timeits delegation expressed concernsthat the " acceptance of such acommitment would
mean that the Canadian Government would be legally bound to exercise in this connection the right
of veto, which had been established for dealing with important constitutiona matters'.
(E/PCIT/C.11/W.14, pages 4-5). One delegation noted in that context that "all measures open to it"
meant "al measures legally possible” and would not require any action inconsistent with a nationa
congtitution (E/PC/T/C.11/W.14, page 7). In Canada s view the aforementioned intervention did indicate
that there was an immediate recognition of the need to address the question of to what extent was a
member obliged to act with respect to the action of a sub-national level of government and showed
that Canada immediately disagreed with the view that "it would take all measures open to it".

3.59 In the context of continuing discussions on this provision at the 1947 Geneva session, one
delegation, reflecting the views of the mgjority, referred to loca authorities "which are not strictly
bound, so to speak, by the provisions of the Agreement, depending of course upon the constitutional
procedure of the country concerned.” (UN doc. E/PC/T/TAC/PV.19, pages 32-3). Canadaconcluded
that delegations at the early drafting conferences recognized (i) that in the context of the discussions
onthe General Agreement and the ITO Charter, it was necessary to come to termswith measures taken
by another level of government in afedera state; (ii) that several countries would not bein a position
to adopt the Genera Agreement if such local level measures were to create adirect breach of the basic
GATT obligations of the national government which was the contracting party; and, therefore, (iii)
that a separate obligation was required in order to attempt to come to terms with such a special case,
an obligation which was to cover the entire Agreement. This separate obligation was that contained
in Article XX1V:12. Canada further argued that this view was reinforced by proposals made at the
Havana Conference to extend even further the scope of what was, in effect, the Article XXIV:12
obligation by suggesting the following addition: "Each Member... shall be responsible for any act
or omission to act contrary to the provisions of this Charter on the part of any such governments and
authorities.” (i.e. of aregional and local nature). This amendment was proposed twice and was twice
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withdrawn, as several delegations could not accept it. (E/CONF.2/C.6/12, page 28,
E/CONF.2/C.6/48/rev.1, page 4, E/CONF.2/C.6/12/add.18, page 1, E/CONF.2/C.6/SR.32, page 5).
In Canada s view these events clearly indicated that delegations accepted that, depending on the precise
nature of specific constitutional regimes, the obligation of acontracting party with respect to measures
taken by other levels of government did not necessarily include direct responsibility in terms of basic
GATT obligations for such measures but rather responsibility in terms of Article XXIV:12. Canada
noted that this position was further reinforced by the statement of the Canadian delegation at Havana
(i.e. asreflected in aCanadian Government document entitled the " Report of the Canadian Delegation
to the United Nations Conference on Trade and Employment at Havana' (July 13, 1948).

3.60 Canada went on to state that the GATT was a contract which provided an overall baance and
that in the case at hand this balance was provided by Article XXIV:12. It considered it necessary and
proper to address the nature and scope of Canada s Article XX1V:12 obligationsonly if the Panel were
to find that provincial measures did not observe certain provisions of the GATT. Canada noted that
the language of Article XXIV:12 introduced the concept of "observance" of the other provisions of
the General Agreement by regional or loca levels of government and it was the view of Canada that
lack of observance by another level of government did not, in itself, entail a breach of an obligation
by the contracting party and represented a distinct and important GATT concept. In Canada's view
Article XX1V:12 limited the applicability of the other provisions of the General Agreement because
otherwise the paragraph would be deprived of its practical content. This signified that provincial
measures, even if not in observance of the GATT, could not be regarded as being inconsistent with
the General Agreement and, therefore, could not in themselves be the basis for prima facie case of
nullification and impairment.

3.61 The European Communities responded that an interpretation of Article XX1V:12 as limiting the
obligation of federa states to secure the implementation of the provisions of the General Agreement
would not mean that the Article was redundant. It noted that the CONTRACTING PARTIES had
in the past always ruled that measures found to be inconsistent with the General Agreement should
be withdrawn and that compensation should be resorted to only if the immediate withdrawal of such
measures was impracticable and as a temporary measure pending this withdrawa (BISD 265216,
paragraph 4). Under the implementation approach redress would be limited to the subsidiary right
to compensation, pending the success of reasonable measures taken in accordance with Article XXI1V:12.
The European Communities considered that this consequence respected the abjective of Article XX1V:12
to avoid situations in which a government would be obliged to take actions inconsistent with its
constitution, but it respected also the right to redress of a contracting party in cases of nullification
or impairment of benefits as a result of afailure of another contracting party to carry out its GATT
obligations. In the view of the Communities the drafting history of Article XXIV:12 pre-supposed
the application of the GATT provisionsto al levels of government and merely addressed the question
of how these abligations had to be implemented in situations which were beyond the direct control
of central governments. Canada argued that the 1979 Understanding Regarding Notification,
Consultation, Dispute Settlement and Surveillance (BISD 265216, paragraph 4) did not sustain the
view that a contracting party had to remove a measure which was inconsistent with, or did not observe,
the GATT, nor did GATT practice. Canada noted that clearly, such aremoval should "usually" be
the "first objective", but in its view, this approach was not absolute; it was not unqualified. Canada
argued that a contracting party might choose not to remove a measure found to be inconsistent with
or not to observe the GATT,; that was why procedures were available for compensation and
compensatory withdrawals. If the "implementation” approach to Article XXIV:12 were adopted, it
would mean, when comparing avery decentralized federal system like Canada with amore centralized
constitutional system, there would be (@) no difference related to the possibility of establishing prima
facie nullification or impairment with respect to GATT provisions other than Article XXIV:12;
and (b) no difference with respect to securing the remova of a measure inconsistent with or not observing
other GATT provisions. Yet, in Canada's view, Article XX1V:12 had to have practical content.
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3.62 The European Communities argued that the provincial measures in question and in particular
the imposition of discriminatory mark-ups were ultra vires and that the Federal Government had the
power to rectify this situation. First, it quoted a Canadian lega authority who, on the basis of two
decisions of the Supreme Court of Canada (Murphy v. C.P.R. (1958), S.C.R. 626, Caoail v. A.G.
for Canada (1971) S.C.R. 353), came to the conclusion that the Federal Parliament, because of its
exclusive competence over the regulation of trade and commerce, possessed al the necessary powers
to assure the observance of the provisions of the GATT by the provinces. In the Communities view
the case was all the more convincing with respect to action by import monopolies authorized by federal
legislation and with respect to the imposition of discriminatory mark-ups inconsistent with Canada s
tariff concessions. Second, the Communities recalled that both the Commission of Enquiry on Trade
in Alcoholic Beverages in Quebec and the Ontario Committee on Taxation, had considered that the
protectionist measures by the provincial liquor monopolies were not in line with the distribution of
powers under the Canadian Constitution.

3.63 In Canada' s view there could not be a serious argument that the provincial legislation was itself
invalid because of its allegedly protectionist character, at least as far as the basic principles of that
legislation were concerned. Canada recalled that the provinces had full authority to set up the boards
and to control their pricing and retail policies and that the Canadian courts had upheld these powers.
Canada argued that liquor was a commodity like any other and that provincial marketing boards
controllinginternal transactionshad been upheld on many occasions(e.g. intheHomeOil caseof 1940).
So in Canada’' s view there was no question about the validity of the legislation as such. Canada aso
noted that the situation was different in the Gold Coins case in which Canada did concede the existence
of avalid question about the constitutionality of the legislation as such.

3.64 Canada called attention to a number of constitutional limitations on the manner in which the
provinces could exercise their constitutiond authority over the interna distribution of imported products.
On the one hand, it wasrecognized that provincial legislation respecting local commerce might validly
have an effect on internationa or interprovincial trade. On the other hand, Canada argued, that cases
decided in the field of agricultural marketing showed that the provinces could not set up a monopoly
board with the specific object of interfering with such trade. Canadaargued, however, that the essential
principle of exclusive provincia control over interna retailing practices was, nonetheless, beyond dispute.

3.65 Referring tothelegal opinion suggesting that the Federal Parliament had all the necessary powers
toassurerespect of the GATT provisions by the provinces, Canada argued that no decided casejustified
such sweeping conclusions. In Canadad s view the question of whether the Canadian Federal Authority
had the legidlative authority to control the provincial measures relating to the treatment of imported
alcoholic beverages, involved Canadian constitutional |aw touching on the ultimate scope of the" Trade
and Commerce"' power (s. 91(2), Constitution Act, 1867) and the issue of treaty implementation. In
Canada s view these were issues which could only be authoritatively resolved by the Supreme Court
of Canada. Canada said that the constitutional jurisprudence in Canada had undergone a constant
evolution since Confederation in 1867, and that it was conceivabl e that future decisions of the Supreme
Court would have the effect of expanding federal powers in these fields. However, Canada recalled
that the decided cases did not support the proposition that the Federal Government could exercise direct
control over thesematters. First, unlikeamost all other federations, the treaty implementation powers
of Canada s federa legislation were limited. The Labour Conventions Case of 1937 held that the
Canadian Federa Parliament could not intrude into areas of exclusive provincial jurisdiction on the
ground that treaty obligations were involved. Second, the "Trade and Commerce" power had been
given an extremely restrictive interpretation by the Canadian Courts. Essentialy, it had been limited
to control over transboundary transactions, excluding any authority over the interna distribution of
imported or local products. There were isolated decisions which had alowed, by way of exception,
very limited controls over subsequent distribution when such controls had been deemed indispensable
toaregulatory schemerespectingimport policies. 1nCanada sview these decisionscould not, however,
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be seen as a basis for any form of comprehensive regulation of retailing policy, either generally or
in connection with a particular economic sector. Canada noted that a series of more recent supreme
court decisions seemed to reverse the trend towards an expansion of federal " Trade and Commerce"
power and effectively to re-establish the traditional limitation of federa authority to transboundary
transactions.

3.66 Canada said that the courts had from time to time referred to a nebulous concept know as a
"generd" Trade and Commerce power. This concept had never been given practical effect and had
remained essentially adead letter. In Canada s view, this aspect of the " Trade and Commerce" power
did not extend to the detailed regulation of local commerce. On numerous occasions, the Courts had
stressed that the " Trade and Commerce”" power in its general sense could not serve as a basis for the
control of a"particular business or trade" - i.e., a specific economic sector. Canada said that in a
seriesof early casesarising out of "temperance" and " prohibition” legislation, the Courts had recognized
that the Federal Parliament (along with the provinces) could deal with liquor control as a matter of
public order and morality. However, thisextraordinary power gavethe Federal Government absol utely
no authority over the purely commercial aspects of retail marketing. In Canada s opinion, the Courts
had stressed that it was a power to prohibit and not to regulate (seee.g. Gold Seal Ltd. v. A.G. Alta
(1921) 62 S.C.R. 424 at 465). In any event, the Federal Government had withdrawn from the field
of "temperance" or "prohibition" legislation. Finally, Parliament could not enact legisation in the
form of genera principles that would act as constraints on provincia legisative power. That was
something that could only beaccomplished by aconstitutional anendment. Canadaquoted thefollowing
opinion of a Canadian constitutional scholar: "Our courts, in contrast to those of the United States
and Australia, now refuse to supersede provincial law for mere abstract or theoretical conflict with
an allegedly paramount federa statute. There must be 'operating incompatibility' in the sense that
compliancewith aprovincial statuteimpliesbreach of afederal statutein the particular circumstances.”
Canada argued that the " paramountcy”, doctrine dealt with situations of overlapping jurisdiction and
allowed federa legidlation to suspend the operation of a provincia law where the two were in direct
conflict. Under recent jurisprudence, this doctrine applied only where two rules of a concrete nature
werein direct conflict. It did not allow for any interference with provincial legislation that might be
said to conflict with ageneral principle set forth in afedera statute. Referring to the views expressed
by the Commission of Enquiry on Tradein Alcoholic Beverages in Quebec and the Ontario Committee
on Taxation cited by the EC in support of its constitutional argument, Canada noted that these were
not authorities with any lega status and that the reports were policy documents that made no pretence
of addressing an issue of constitutional validity.

3.67 The European Communities did not consider that Canada had taken such reasonable measures
aswereavailabletoit to ensureobservance of the provisionsof the General Agreement by the provinces.
The European Communities recalled that according to the Interpretative Note to Article 111:1 in
determining which measures were 'reasonable’, the consequences of non-observance by the local
government for trade relations with other contracting parties were to be weighed against domestic
difficulties of securing observance. First, the Communities considered that the mark-up differentials
and the discriminatory market access conditions had serious consequences for the other contracting
partiesbecausethey nullified or impaired trade concess onsnegotiated with Canada. 1t aso had negative
consequences for Canada because it could impair its ability to exchange tariff concessions with other
contracting parties. Second, the Communities argued that it was not evident that a rectification of the
situation would cause seriousadministrativeor financial difficultiesto the provinces. The Communities
said that the inadequate character of Canada s measures followed aready from the fact that Canada
considered erroneoudy that the Statement of Intentions set out the full extent of the provinces obligations
in this sector. The European Communities accepted that the implementation of the Statement would
represent a step towards ensuring observance of the provisions of the Generad Agreement by the Canadian
provinces. However, in the Communities view, the measures envisaged under the Statement were
clearly insufficient to ensure full observance since with respect to certain GATT inconsistent practices
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they only related to a standstill undertaking and since other practices, such as discriminatory mark-ups
on imported beer, were not covered. Theimplementation of the Statement would not therefore satisfy
fully the abligations under Article XXIV:12. In the Communities view, the obligations of
Article XXI1V:12 could only be met by measures ensuring the elimination of all GATT inconsistent
practices by the Canadian liquor boards over areasonable period of time. The European Communities
noted that Canada had not ensured the respect of the Statement of Intentions since the undertakings
hadinmany areas not been progressively implemented, certainmark-up differentialshad beenincreased,
and certain new differentials introduced.

3.68 Canada disagreed that the Interpretative Noteto paragraph 1 of Article 111 supported the EC position
with respect to Article XXIV:12. First, the examples used in this Interpretative Note referred to " nationd
enabling legislation authorizing local government to impose internal taxes ...". Canada argued that
with respect to the provincial measures at issue, the Federal Government did not authorize anything
since provincia authority was derived from Canada' s Constitution. Second, the first sentence of Ad
Article I11:1 madeit clear that the application of this paragraph to internal taxes by local governments
was subject to the provisions of Article XX1V:12, and not thereverse. Referring to the Communities
comments about negative consequences of mark-up differentials Canada argued that GATT provided
a balance in its entirety and that the case at hand was clearly an instance in which this balance was
provided by Article XXIV:12. Canada said that this confirmed the view that the Canadian obligation
was that contained in Article XX1V:12. In order to clarify the meaning of the phrase " such reasonable
measures’ Canada conducted an extensive research into the drafting history of Article XXIV:12. It
noted that during the 1946 L ondon preparatory meeting one delegation referred to "our best efforts’
(E/PCIT/13, at 1) and another noted "the obligation to accord fair and equitable treatment in awarding
contracts applied to both central and local governmentswhere the central government was traditionally
or constitutionally able to control the local government.” (E/PC/T/C.11/27, a 1). Canada noted that
the subsequent attempts of tightening the obligation to take "al necessary measures open to it",
(E/PCIT/C.11/54, at 6) did not survive and that the draft agreements that emerged from the New Y ork
Conference (Article 88(5) of the draft Charter) referred to "such reasonable measures as may be
available", (E/PC/T/34, at 53 and E/PC/T/34, at 79). Similarly, Canadanoted, that anumber of other
attempts by one deegation during the Havana Conference to tighten the formula (see
E/CONF.2/C.6/12, a 28, E/CONF.2/C.6/48/Rev.1, at 4 and E/CONF.2/C.6/12/Add.18, at 1) had
been abandoned "because some countries could not for administrative reasons accept it"
(E/CONF.2/C.6/SR.32, at 5).

3.69 Finally, Canadarecalled that initsreport to the Canadian Government on the Havana Conference,
the Canadian delegation commented as follows on what was then Paragraph 3 of Article 104 of the
draft Charter: "Paragraph 3, which is independent in operation and applied to al obligations under
the Charter was taken without change from the Geneva draft. 1t deals with the question of the powers
of the Members in relation to those of regiona and local governments and authorities within that
Member'sterritory. Attempts were made by non-federa statesto insert provisions which would have
obligated Membersto' takeall necessary measures' to ensureobservance of the provisionsof theCharter
by the regiona and local governments and authorities within itsterritory. This, for obvious reasons,
proved unacceptable. The text, as was agreed upon, requires each Member to 'take such reasonable
measuresasmay beavailabletoit' to ensureobservance of the provisionsof the Charter.” The Canadian
delegation went on to report: "It should be noted that even though ameasure may be'available' (e.g.,
constitutionally or, in the case of Canada under the British North America Act [now the Constitution
Act, 1867]), it may not be 'reasonabl€' . In such acasethereis no abligation on the part of a Member
to take any measure which that Member itself considers unreasonable.” Canada recalled its view at
thetime of the Havana Charter - which it still held - that there was no obligation on a contracting party
to take any measure, which that contracting party considered to be unreasonable. Clearly "reasonabl€"
meant something less than "al measures open” to the federal authority or "al necessary measures”.
Canadaaccepted that it had to take such measures asmight be reasonablein the circumstancesto attempt
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to convince the provinces to observe the provisions of the Genera Agreement with respect to their
provincia liquor board policies and practices. It aso suggested that the following general guidelines
were of assistance in applying this standard:

(8 Reasonable measures implied efforts made by a contracting party in good faith and with
diligence with a view to ensuring observance of the GATT; (b) what was "reasonabl€" must
vary with the factual circumstance of each case; (c) foremost among these circumstances was
the general character of the federation in question, and in particular the measure of autonomy
enjoyed in law and in practice by the regional and local governments within the federation and
the constitutional practices it adopted in co-ordinating itsinternal affairs; (d) for these reasons,
"reasonable measures' were steps that were consistent with the normal political functioning of
afederation, and exclude measures that would be considered exceptiona or extraordinary within
that context; (€) the natureand effect of the non-observanceon theba ance of rightsand obligations
under the Genera Agreement must be considered.

3.70 In Canada's view, "reasonable measures' in this case meant ensuring that the provinces lived
up to their obligations under the Statement of Intentions. Canada said that since 1979 the Federa
Government had been in constant contact with provincial authorities on a large number of occasions
to review the provinces progress in implementing the Statement. There had also been numerous
communications received from Canada s trading partners since 1979 and in each case Canada had used
itsgood officesin the preparation of responses. Moreover, in Canada sview, theextensiveinformation
provided by the provinces and submitted to the Panel, concerning provincial adherence to the 1979
Statement suggested that the provinces were generally living up to the Statement. In afew instances,
Canada acknowledged that some further changes were still required to bring a particular practice into
line with the Statement, but commitments had been made to comply fully by the time the Statement
was to be fully implemented (i.e. by 31 December 1987).

3.71 The European Communities argued that a reasonable measure for the federal legislature to take
would belegidlative action requiring that the provinces respected Canada s GATT obligations. Canada
had, however, not even taken the measures clearly available to the Federal Government in order to
eliminate the breaches of the tariff concessions or at least reduce their importance, such, for example
as areduction of the customs duties collected at the border. Inthe view of the European Communities
these duties, together with the imposition of the import mark-ups, constituted protection in excess of
the tariff concessions given by Canada, inconsistent with Article I1.

3.72 The European Communities argued that the initiation by the federa government of a formal
constitutional challenge to the provincia rules on import mark-ups and discriminatory market access
requirementsinviolation of Canada s GATT obligationscould also be considered areasonable measure.
It recalled an expert's view with respect to a similar case which recommended that the Federa
Government tests the limits of its authority by presenting a formal constitutional challenge to the
provincia measures. Consequently, inthe EC'sview, thefailureof the Federa Government of Canada
to take any legidlative or judicia action in order to rectify the situation was evidence that Canada had
not complied with its obligations under Article XXI1V:12.

3.73 Canada argued that any overriding federal legisiation would have to be of a detailed, regulatory
character and would havetointervenedirectly in thespecificsof retailing policy. However, in Canadd s
view the federal power did not allow for the regulation of a single industry or trade. It did not allow
the federal government to take over the detailed regulation of a specific economic sector in its local
aspects. Canada recaled that, while the exact outer limits of the Trade and Commerce power were
not always clear, the courts had always insisted on the above limitation. In Canada's view this ruled
out detailed overriding legidlation that would be required to deal with the matter under consideration
here. Canada again pointed out that the Canadian constitution was subject to evolution and nothing
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was cast in stone, but on this point at least the EC theory of the scope of federal legislative power
wasextremely dubious. In Canada sview, if therewasaconstitutiona questionrelated to theprovincial
legislation on liquor boards it was not one that appeared on the face of the legidation but only in its
detailed implementation in practice.

3.74 Canada said that, in a nutshell, there were two ways in which constitutional cases came before
the Canadian courts. First, in the vast mgjority of cases - hundreds each year - the issues came up
in ordinary litigation brought by private parties in the trial level courts of each province. Second,
in extremely rare and exceptional cases the federal government itself took the initiative by way of a
direct "Reference" to the Supreme Court of Canada, the highest court intheland. The provincescould
also make direct "References’ to their own Courts of Appeal, but in Canadd s view that was not an
option that had any practical relevance here. Canada noted that there were major differences between
these two procedures. Ordinary litigation started off with atrial. Thiswaswhere the factual evidence
was developed, through witnesses and discoveries. After the trial decision, there was a possibility
of two further appeals, ending up inthe Supreme Court of Canada. Althoughthelitigationwasgenerally
private, the federa government had an opportunity to participate as an intervenor. In some of the
major Tradeand Commerce cases, Canadahad donejust that. The Reference procedurewascompletely
different, even apart from its rarity. There was no trial, no witnesses, no evidence in the ordinary
sense and there was only one stagein the whole procedure. In Canada sview, the Reference procedure
could play an important role in certain exceptional circumstances. It was generally used to obtain a
definitive ruling in emergency situations of national importance. Canada noted, however, that the
Reference procedure was used where novel, untested constitutional theorieswereat stake. InCanada's
view, References were of exceptiona character (there have only been about eight in the last 20 years
and this contrasts with hundreds of constitutional cases brought in the ordinary way). Canada argued
that therewereimportant reasonsof principlebehindthispractice. A SupremeCourt Referencebypasses
the provincial court system. In severa recent cases the Supreme Court had emphasized that the
provincia courts were the pivot of the Canadian constitutional system. Canada argued that that role
would be undermined if the Reference procedureinitiated by the federal government were used in any
but the most exceptional circumstances. In Canada s view theideaof aFedera Government Reference
in this case might be characterized as an abuse of the process of the Supreme Court.

3.75 Canada recognized that the federa legislation undoubtedly enhanced the effective functioning
of the provincia regimes, but initsview it could not be characterized as an essential condition of their
constitutional validity or their viability. Nor, did the legislation involve any control over theretailing
policies of these boards. Canada argued that if the federal legislation were repealed, direct private
imports bypassing the boards would, of course, cease to be prohibited, but the provincia monopoly
over thesubsequent retail distribution of the product would remainintact. Consequently, Canadaargued
that, whatever the exact scope "reasonable measures’ under Article XXIV:12, they could not, include
legislation on matters that had traditionaly been considered the exclusive constitutiona prerogative
of the local governments, nor legislation that would constitute a radical departure from established
constitutional practice and that would be open to serious lega challenge under the internal law of the
relevant contracting party.

(i) Nullification or Impairment

3.76 Canadaargued that since April 1979, imports and the share of total Canadian a coholic beverage
imports from the EC/10 had increased substantially. It agreed that examination of sales by volume
was one measure that could be examined, but it aso said that it was misleading to examine sales of
imported product without examining the overall sales of those products. In Canada's view, the
demonstrable reasons for changing sales also included changes in Canadian tastes and consumption
patterns, with salesof sometypesof productsincreasing whilesal esof other productsdecreased. Canada
noted that the EC appeared to be a major beneficiary of these changes.
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3.77 Canadasaid that total salesof winein Canada had shown asteady increase sincethe early 1970's.
Initsview, adetailed comparison of differences of annual sales of various types of wine, by volume,
between 1980 and 1985, indicated that sales of product imported from the Communities outperformed
sales of Canadian product in almost all categories. In instances where consumption of a product type
had increased, the sales of EC product had increased to a greater extent than domestic sales. In other
instances where overall consumption of a product decreased, sales of Canadian product suffered more
than sales of EC product. Canada argued that EC sales had not decreased because of provincial
measures, but because of changing Canadian tastes. Further, in Canada s view, these changing tastes
had hurt the Canadian industry much more than the EC. Canada noted that while sales of wine had
increased, total Canadian sales of spirits had declined almost steadily since 1979. For example,
between 1979 and 1985 total Canadian sales of brandy, gin and whisky had all declined. During this
period, salesof imported gin and whisky had experienced adecline, but domestic sales of these products
had declined at agreater rate. Salesof imported brandy had actually increased during this period while
sales of domestic brandy had decreased. Therefore, in Canada s view, over the period in question,
the imported product in those categories for which the EC was the mgjor supplier, had increased their
market shares while domestic market share had decreased.

3.78 In Canada s view, examination of trade statistics clearly showed that EC access to the Canadian
market had not been, nor was it being, nullified or impaired. It was also noted that the EC had not
substantiated their claim that liquor board practices constituted obstacles to EC trade. In Canada's
view, such a demonstration would be impossible because there had been a substantial increasein EC
exports since 1979.

3.79 The European Communities considered that the application of measures which were judged to
beinconsistent with the GATT obligations of the contracting party concerned constituted, primafacie,
a case of nullification or impairment. The Communities argued that it was therefore not necessary
to provide evidence of the actua damage to its trade caused by the discriminatory measures. The
Communities noted that Canada tended to assess trade performance in terms of the Community' s share
of the total import market without taking into consideration the development of domestic production
and shipments in the main product categories. Due attention should be also given to trade volumes
rather thanvalue. Inthisregard the European Communities noted that if onetook an averageof 1983-85
period and compared it with the situation before 1979, increases in volume of total wine sales over
that period coincided with substantial decreases in volume of sales of certain categories of wine or
distilled spirits.

3.80 The European Communities considered that the statistics provided by Canada gave no indication
of imports which could have taken place in the absence of the discriminatory practices. In addition
the European Communities noted that on the basis of information provided by Canada, it was clear
that imports as a percentage share of total Canadian sales (in value) of wine had fallen between 1979
and 1985 in six out of ten provinces, including the three most popul ous provinces of Ontario, Quebec
and British Colombia. It argued that the Communities had concentrated its analysis mainly on trade
volume and it drew attention to adecline in Canada s imports of a number of major product categories
of alcoholicdrinksintheperiod 1978-1985. Moreover, inthe Communities view information relating
to Communities exports to Canada for the period 1978-1985 confirmed that in volume terms there
had been only a modest overall increase in Community exports of acohaolic drinks.

(1) Statement by Australia

3.81 In a statement to the Panel Australia supported the EC position set out in L/5777 with regard
to mark-ups and restrictions on the points of sale available to imported products. In Australia' s view,
the latter practices effectively formed a quantitative restriction on imports. Listing requirements
particularly disadvantaged new or specialist products such as specific Australian wines. Australia
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considered the listings requirements to be a breach of Article 111:4. Austraia also said that through
higher mark-ups, Australian products received less favourable treatment than those provided for in
the schedule and Australia considered the mark-upsto breach Article I1:4. In Austraia sview, Canada
had obligations under Article XXIV to use "reasonable measures' to secure from the provincia marketing
agents an open import regime in Canada for wines, spirits and other acoholic beverages particularly
as the measures were applied by all the Canadian provinces and therefore, had the characteristics of
anational policy. Australiarecalled thefollowing particular instances wherethe Canadian Government
had not taken reasonable measures to ameliorate provincia practices despite representations from
Austrdia

- Thefact that a brand would only be listed for sale if the liquor boards were convinced that
it would achieve the required sales volume. This practice discriminated against new or lesser
known products.

- In some provinces, government policy required that an inordinately large amount of shelf
space be allocated to the local product. Imported wines with aretail price below a certain level
were not accepted in British Colombia or Alberta, which, with a cost conscious public, lead to
a significant discrimination.

- Imported wines had higher mark-ups than Canadian wines.

- Direct retailing of wine was allowed outside the monopoly stores in two instances but in
neither of these instances was imported wine alowed to be sold.

3.82 Despite numerous bilatera representations to the Canadian Government the Austraian Government
did not consider that the Canadian Government had fully utilized all reasonable measures available
to it within its constitutional system. At the sametime, Australia considered that the introduction of
federa legislation which might have an overriding effect on the politica balance of a federation, by
impinging on constitutional arrangementsand thedivision of powersbetween the nationa and provincial
governments, as not being 'reasonable measures .

3.83 Australia said that at the time of the Canada/Australia Tokyo Round settlement, it had pointed
out that the provincial Statement of Intentionswould not resolvethe Australian wineindustry' sproblems
with the Canadian provincial marketing agencies and therefore Australia was not prepared to offer
further payment for theinclusion of the statement in a settlement. Australiarecalled that the Canadian
Government had acknowledged that the statement would not resolve all difficulties experienced by
Australiabut had seen the statement as' giving suppliersafoot in thedoor'. The Canadian Government
hadindicateditshopethat, if thestatement weretoformpart of an Australia/ Canadabilatera settlement,
Australia could indicate that it welcomed the statement as a positive step which had been 'taken into
account' in arriving at the overall settlement. It was argued that this would give the Canadian
Government alittle more leverage over the provincial governments. In Australia s view the Canadian
Government had not sought payment for theinclusion of the statement in the bilatera settlement. The
Canadian Statement of Intentions had been passed to the Australian Government under a cover note
which included a reference to the preparedness of the Canadian Government to use 'its good offices
to take up Australian concerns with the provincial agencies. The Canadian Government had argued
thiswould help reassure Australiathat the Canadian Federal Government would adopt an active (rather
than a liaison) role in intervening with the provincia agencies on behalf of foreign governments.
Accordingly, it was Australia s understanding that the Canadian Government had not put the statement
forward as an intention of the provincial liquor boards done. Rather it would appear that the intent
of the Canadian Government had been to undertake a grester degree of obligation under Article XXIV(12)
in regard to this matter than would otherwise have been the case. Australia argued that this view was
supported by the Canadian Government' saction in extracting promises collectively from the provinces



-30 -

and linking these promisesthroughitself in aninternationa settlement. InAustralia sview areasonable
action by the Canadian Government on acomplaint would befor it to establish thefacts of that complaint
with the liquor board concerned and demand rectification in accordance with the agreement. Australia
was concerned by the proposition put forward by Canada that the liquor board undertaking modified,
in a less onerous way, its obligations. Australia said that it had not accepted such an interpretation
a the time of the Tokyo Round negotiations nor did it now.

3.84 Responding to Austraia s comment on alink between the listing requirements and the saes volume,

Canada noted that quotas were supplied to ensure that sales, and therefore profits, justify the liquor
board' sinvestmentin ordering, warehousing, distributing and retailing theseproducts. WhileAustralia
argued that this practice discriminated against new or lesser known products, in Canada s view the
sales quota policy was applied to virtualy al products - domestic and imported. 1n some provinces,

sales quotas for some imported products, such as spirits, were actually lower than for domestic spirits.

In addition, through generating private stock orders by individuals and licensed establishments, agents
had ample opportunity to demonstrate to the liquor board that a particular product would be capable
of meeting therequired salesquota. In responseto Australia scomment on distribution of shelf space,

Canadanoted that shelving decisionswere made by individua store managersto reflect individual store
product mixes and sales. It aso recalled that the rationale for differential mark-ups was spelled out
in detail elsewhere in the report and noted that non-quota based specialty listing were also available
toforeign suppliers. Canada also submitted to the Panel a copy of aletter from the Australian Mission
in Genevato the Geneva Mission of Canada and atext signed by the Canadian and Austraian delegations,

both dated 22 January 1980, concerning the results of the bilatera negotiations between the two countries
during the Tokyo Round. Canada said that both documents confirmed that the Provincial Statement
of Intentions with Respect to Sales of Alcoholic Beveragesby Provincial Marketing Agenciesin Canada
formed part of theresults of bilateral negotiations between Canada and Australiain the Tokyo Round.

Thesubmitted text a so stated that the offer (Statement of Intentions) and its acceptance was made subject
to GATT rights and obligations. Canada aso noted that in its submission to the Panel, Austrdiaindicated
that in giving the Statement of Intentions, the Government of Canada was undertaking specific
'obligations reflecting the combined intentions of the Provincia Governments. In Canada's view,

this showed that Australian authorities recognized the significance of the Statement as a negotiated
obligation.

(m) Statement by the United States

3.85 The United States noted that there were three types of restrictive practices by various provincial
liquor boards which it believed were in conflict with the GATT (i) charging higher price mark-ups
on thesaleof imported beveragesthan provincially produced beveragesor, in theaternative, beverages
produced elsawherein Canada; (ii) allowing the sale of imported beveragesthrough fewer retail outlets
than domestically produced beverages; and (iii) "listing" restrictionsthat restrict the number of brands
of imported products that may be sold.

3.86 The practices in question were maintained by various provincia governments in Canada, with
some variations among Canadian provinces. The provinces acted through provincial liquor boards
under the control of the provincial governments. While Canada had in the past argued that the boards
were state-trading enterprises, in the United States' view they were in fact under the control of the
provincid governments, which appointed the boards and which, in a"Provincid Statement of Intentions’
of 1979, assumed responsibility for the practices of the boards. The United States argued that the
practices in question thus should be viewed as governmenta practices, rather than those of a state
enterprise in the sense of Article XVII.

3.87 In the United States' opinion, all three types of restrictions referred to above were inconsi stent
with Article 1l of the GATT, in that imported products were treated less favourably than domestic
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products. In addition, the higher mark-ups imposed might aso be considered to violate Article I,
and Article XI, inthat they resulted in an additiona charge onimports above the bound Canadian rates
of duty, and they constituted a de facto quantitative limitation on imports. The United States further
believed that many of the provincia listing practicesviolated Articles | and X111 of the GATT, because
provincia liquor boards permitted proportionately far fewer listings of American wines than other
imported wines. Finally, the United States considered that all these restrictions impaired the benefit
of tariff concessions granted by Canada in the GATT.

3.88 With regard to mark-up policy on wine, the United States was specifically concerned about the
practices of Ontario, Quebec, British Colombia, Saskatchewan, Manitoba and Alberta. It provided
statistical evidence suggesting that imported products were marked up morethan the provincia product
or other Canadian products in these provinces. The United States had the same concerns about
discriminatory mark-ups on beer and other acoholic beverages in all provinces.

3.89 In the view of the United States such discriminatory mark-ups, imposed by state agencies,
contravened Article 111:2, because they constituted a higher charge on the sale of imported products.
They were aso inconsistent with Article I11:4, in that the requirement of higher mark-ups on imported
products than on like products produced within the province clearly treated imported products
less-favourably than like domestic products. Thefact that in some cases provincial liquor boards aso
discriminated against like products of other Canadian provinces did not exempt these measures from
Article I1l, since GATT Article Il obligations could not be avoided by discriminating in part against
other domestic products.

3.90 The United States considered that, in the alternative, the mark-ups might be viewed as a form
of import charge, since the provincial boards that established these mark-ups aso had a monopoly on
importation of theproductsinto the provinces. Assuch, themark-upswereinconsistent with Article 1,
paragraphs I(b) and 4. Since the United States had not had the opportunity to hear the positions of
the parties on these matters, it did not know which alternative approach the Panel or the parties would
consider, but in its view these practices clearly contravened the Generd Agreement, regardless of whether
one was considering them in the light of Article Il or Article Ill.

3.91 The United States noted that inits bilateral discussions with Canada, the Canadians had at times
argued that the higher mark-ups on imports were justified by the smaller volume of retail sales of
imported products, which they said entailed a higher per unit cost of handling which must be passed
on to the Canadian consumer. However, in the view of the United States, the lower sdes volume resulted
from restrictions imposed on imports; it was hardly likely that, in the absence of such restrictions,
imports would al be sold at low volumes and domestic products would al be sold at high volumes
so as to justify the arbitrary discrimination imposed by the provincia governments.

3.92 The United States noted that the provincial liquor control boards delegated domestic beer
wholesaling to the local breweries who acted as distribution agents. In some provinces, beer could
be sold in grocery stores. Imported beer, however, could only be sold in the liquor control board
stores (about 10 per cent of the distribution system) and only after a listing had been granted. The
United States had been particularly concerned about the British Columbia " cold beer stores' and sales
outlets for wine products in British Columbia and Quebec. In Quebec, domestic bottled wines could
be sold in grocery stores while most imported wines may not. Only imported bulk wine, bottled in
Quebec, might be sold in grocery stores. In British Columbia, imported bottled wines might not be
sold in certain types of outlets that were permitted to sell wine produced in British Columbia. In the
view of the United Statessuch restrictionson distribution of imported productsrelativeto likedomestic
productsclearly contravened Article 111:4, in that they treated domestic products more favourably than
like imported products.
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3.93 With regard to the number of listings granted to US wine products, the United States noted that
provincia products might be automaticaly listed but that imports were not and that listing policies
prevented competition amongall sources. TheUnited Statessaid that itswinesaswell asother acoholic
beverages and beer were generaly given few listings and it provided statistical evidence to illustrate
this point. In theview of the United States, these listing policies were inconsistent with Article [11:4,
in that they treated imported products less favourably than domestic products. These policies also
violated Articles | and X111 in so far as the US wines were treated |ess favourably than other imported
wines. Whilein this respect the United States claim differed from that of the EC, the United States
noted that Canadian compliance with Article I11 would result in improved treatment for wines of both
the United States and the EC.

3.94 The United States said that Canada had in the past contended that the provinces had control over
importation and sal eof a coholicbeverages, and that the Canadian Federa Government' sonly obligation
with respect to matters under provincia control was to take "such reasonable measures as may be
avalable... to ensure observance of the provisions' of the GATT. Theimplication of Canada s argument
was that the federal government could do nothing about even such blatantly discriminatory practices
as those discussed above, while other contracting parties had no rights other than, presumably, to ask
the Canadian Government to exhort the provinces to do better. The United States said that it could
not agree with this attitude.

3.95 In the view of the United States Canada could, and had to, do more than merely try to persuade
its provincial governments to comply with Canada's GATT obligations. The United States was not
convinced that the Federa Government of Canada could not challenge the provincia practices in its
courts. The United States considered that the determination of what measures by Canada were
"reasonable” to ensure the observance of GATT provisions by provincia governments was not a
determination left solely to Canada to make. The United States urged the Panel to recommend that
Canada ensure the removd of these GAT T-inconsistent measures applied by the provincia liquor boards.

3.96 Referring to the United States comment on types of restrictive practices Canada argued that one
first had to assess whether the differential practices were consistent with the Statement of Intentions.
Canada argued that when this test was undertaken, it became clear that the provinces were generally
livinguptotheir 1979 commitments. Inresponseto theargumentsreating torestrictionsonthe number
of brandsimported, fewer listings of United States wineries and alleged less favourable trestment, Canada
recalled that in exercising their business judgement, the liquor boards considered new listings on the
meritsof individual productsusing thefollowing criteria: quality, price, public demand, marketahility,
relationship to other products of the same type aready listed, performance in other markets. Canada
recalled that the Statement of Intentions required MFN treatment for listings of imported products.
It concluded, therefore, that differential treatment of domestic products was allowed. Canada noted
that the rationale for the differential mark-ups was considered elsewhere in this report and said that
"cold beer stores" should read "licensed retail stores'. With respect to imported products, Canada
argued that no country carried an equal number of listings from each of itstrading partners. Consumer
preferencewasthe determining factor for the number of listings carried from each country. 1nCanada s
view inthe private sector, similar differenceswould also exist. Canadaalso provided additional listing
information to the Panel following, what it considered to be, inaccurate data provided by the US
delegation and discussed several US argumentswhich, initsview, failed to take account of morerecent
changes that had been made.

4. FEINDINGS

4.1 ThePanel noted that two questions were posed in itsterms of reference, namely "whether certain
practicesof provincia agencieswhich market al coholic beverages(i.e. liquor boards) arein accordance
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with the provisions of the General Agreement” and "whether Canada has carried out its obligations
under the General Agreement”. It decided to deal with the first question before examining the second.

Practices of Provincial Liquor Boards

4.2 ThePaned recdled that the practices complained of related to mark-up practices, including restaurant
discounts on domestic acoholic beverages; and restrictions on points of sale and listing/delisting
procedures.

- Mark-Ups

4.3 Since Canadd s Schedule of Concessionsincludestariff bindingson al imported acoholic beverages,
the Panel first examined the European Communities' contention that the mark-up practices were not
in conformity with Article Il of the General Agreement.

4.4 The Panel recalled that Canada and the European Communities agreed on the fact that Canada
had, through the Importation of Intoxicating Liquors Act, authorized a monopoly of the importation
of acoholic beverages. The Panel noted therefore that the amount of protection admissible under
Article I1:4 was thus either the amount provided for in the Canadian Schedule or " as otherwise agreed
between the parties which had initially negotiated the concession”.

4.5 The Panel recalled in this context its terms of reference, which requested the Pandl to take into
account, "incarryingoutitsexamination..., inter alia, theProvincial Statement of Intentions concluded
in the context of the Tokyo Round of multilatera trade negotiations with respect to sales of acoholic
beverages by provincial marketing agenciesin Canada'. The Panel examined, therefore, whether the
parties had, by the Provincial Statement of Intentions and the related exchange of letters, " otherwise
agreed" in the sense of Article 11:4, as claimed by Canada, on an amount of protection different from
that provided for in the Canadian Schedule.

4.6 The Canadian Government's letter of 5 April 1979 made it clear that the Provincia Statement
of Intentions was put forward on behalf of the provincia authorities. The title and wording of the
Provincia Statement of Intentions indicated that it expressed "intentions' and was, as confirmed in
theletter, " necessarily non-contractual innature". The only undertaking expressed by the Government
of Canada in the letter of 5 April 1979 was that it "will be prepared to use its good offices with the
provincia authorities concerned regarding any problem which may arisewith respect to the application
of provincial policiesand practices set forth in the statement”. Canada s emphasis on the non-binding
nature of the undertaking seemed to indicate that it was not meant to affect Canada' s rights and
obligations under Articlell:4. Nor did the letters of the EC Commission, dated 5 April and
29 June 1979, express an acceptance of an agreement concerning its rights and obligations under
Article I1:4. The first of these letters restricted itself to acknowledging the receipt of the Canadian
letter and the second only expressed "some disquiet" concerning the terms "Norma commercia
considerations’ in the Provincial Statement of Intentions.

4.7 ThePane notedthat the Provincia Statement of Intentionsand rel ated | ettershad not beenincluded
among the textslisted in the Procés-Verbal embodying the results of the Tokyo Round, that the letters
were classified as confidential and had not been notified to the CONTRACTING PARTIES. While
the Council has stated in the terms of reference of the Panel that the Provincia Statement had been
"concluded in the context of the Tokyo Round of Multilateral Trade Negotiations' it appeared to the
Panel that for the Statement to satisfy the conditions of Article I1:4, it would have had to be binding
to the same extent as the concession in the Schedule which it was intended to supersede.
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4.8 ThePanel therefore concluded that the Provincia Statement of Intentionsand therel ated exchange
of letters could not be held to constitute an agreement in terms of Article 11:4 and did not, therefore,
modify Canada s obligations arising from theinclusion of acoholic beveragesinits GATT Schedule.

4.9 The Panel then proceeded to examine whether the mark-ups imposed on imported acoholic
beverages plus the import duties, which were collected at the bound rate, afforded protection on the
averageinexcessof theamount of protection providedfor in Canada s Schedulecontrary toArticle 11:4,
as claimed by the European Communities. The Panel noted that according to the Interpretative Note
toArticle I1:4 theparagraph wasto beapplied "inthelight of the provisionsof Article 31 of theHavana
Charter." The text of Article 31, including its interpretative note, is contained in Annex II.

4.10 The Panel noted that Article 11:4, applied in the light of Article 31:4, prohibited the charging
of prices by the provincia liquor boards for imported alcoholic beverages which (regard being had
to average landed costs and selling prices over recent periods) exceeded the landed costs; plus customs
duties collected at therates bound under Article 11; plustransportation, distribution and other expenses
incident to the purchase, sale or further processing; plus a reasonable margin of profit; plusinternal
taxes conforming to the provisions of Article IlI.

4.11 The Panedl aso noted that the retail prices charged by the provincial liquor boards for imported
alcoholic beverages were composed of the invoice price; plus federal customs duties collected at the
bound rates; plus standard freight to a set destination; plus additiona price increases (" mark-ups")
which were sometimes higher on imported than on like domestic alcoholic beverages ("differential
mark-ups"); plus federal and provincial sales taxes.

4.12 ThePanel proceeded to examinethe Canadian contention that such differential mark-upsgeneraly
reflected higher transportation, distribution and other expenses associated with imported products, such
as storage, aswell as reasonable margin of profit, and werethereforein accordance with the provisions
of the General Agreement.

4.13 The Panel considered that differential mark-ups could be justified to offset any additional costs
of transportation, distribution and other expenses incident to the purchase, sale or further processing,
such as storage, necessarily associated with importing products and that such calculations could be
made on the basis of average costs over recent periods.

4.14 ThePanel noted Canada sstatement that, in someinstances, thedifferential mark-upsal soreflected
a policy of revenue maximization on the part of the provincial liquor boards, which charged higher
mark-ups on imported than on domestic al coholic beverages because they marketed imported products
as premium products and exploited less-price elastic demand for these products, and that this policy
wasin accordance with the General Agreement because revenue maximization wasjustified by normal
commercia considerations.

4.15 ThePane considered that amonopoly profit margin onimportsresulting from policies of revenue
maximization by provincial liquor boards could not normally be considered as a "reasonable margin
of profit" inthesenseof Article I1:4, especialy if it were higher onimported productsthan on domestic
products.

4.16 The Pand considered that the phrase "a reasonable margin of profit" should be interpreted in
accordance with the norma meaning of these words in their context of Article Il and Article 31 of
the Havana Charter, and that "a reasonable margin of profit" was a margin of profit that would be
obtained under normal conditions of competition (in the absence of the monopoly). The margin of
profit would have on the average to be the same on both domestic and the like imported products so
as not to undermine the value of tariff concessions under Article Il.
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4.17 ThePane also noted Canada s argument that the drafting history implied that areasonable margin
of profit wasamargin which " should not be so excessiveasto restrict thevolume of tradein the product
concerned”, and that since the volume of imports from the European Communities of the products
in question had not declined, the margin of profit was areasonable one. The Panel noted that the fact
that theseimports had not declined did not say anything about what they would have been in the absence
of a policy of monopolistic profit maximization by the provincia liquor boards.

4.18 The Panel examined Canada s reference to norma commercial considerations and noted that the
term" commercia considerations' wasmentionedin Article XVI1:1(b). It consideredthat thisreference
was not relevant to its examination of Article 11:4 as the context in which the term 'commercid
considerations' had been used was different.

4.19 The Pand therefore concluded that the mark-ups which were higher on imported than on like
domestic alcoholic beverages (differential mark-ups) could only be justified under Article 11:4, to the
extent that they represented additional costs necessarily associated with marketing of the imported
products, and that calculations could be made on the basis of average costs over recent periods. The
Panel also concluded that the burden of proof would be on Canadaif it wished to claim that additional
costs were necessarily associated with marketing of the imported products.

4.20 ThePane noted that Article 31:6 of the Havana Charter provided that "in applying the provisions
of this Article, due regard shall be had for the fact that some monopolies are established and operated
mainly for socia, cultural, humanitarian or revenue purposes'. While the drafting history indicated
that Article 31 should be applied to the extent that it was relevant to the context of the General
Agreement, the Panel considered that Canada had the right to use import monopolies to raise revenue
for the provinces, consistently with the relevant provisions of the General Agreement. The Panel also
considered that its conclusions on Article 11:4 did not affect this right, because Article I1:4, applied
in the light of Article 31:4 of the Charter, permitted the charging of interna taxes conforming to the
provisions of Article Ill. It noted that federal and provincial sales taxes were levied on alcoholic
beverages and asked itself whether the fiscal e ements of mark-ups, which produced revenue for the
provinces, could also bejustified as"internal taxes conforming to the provisionsof Article 111", noting
that Article I11:2 itself referred, not only to internal taxes, but aso to "other internal charges'. The
Panel was of the view that to be so considered, the fiscal element of mark-ups must of course meet
the requirements of Article 111, e.g. they must not be applied to imported or domestic products so as
to afford protection to domestic production. The Pand aso considered it important that, if fiscd eements
were to be considered as interna taxes, mark-ups would aso have to be administered in conformity
with other provisions of the General Agreement, in particular Article X dealing with the Publication
and Administration of Trade Regulations.

4.21 The Panel noted the view put forward by the European Communities as well as by Canada that
the EC's complaint did not necessitate - at least not at this stage of the proceedings - a detailed factual
analysis by the Panel of the cost differentials calculated by individua ligquor boards for individual
imported products in this respect. The Panel did not therefore pursue the matter.

- Restrictions on the Points of Sde and on Listing

4.22 The Pand then examined the contention of the European Communities that the application by
provincia liquor boards of practices concerning listing/delisting requirements and the availability of
points of salewhich discriminate against imported al coholic beverages was inconsistent with Canada s
obligations under Articles I11:4, X1 or XVII of the Genera Agreement.

4.23 The Pand first examined the arguments reating to the relevance of Article XI to these requirements.
The Panel noted Canada s claim that the practices referred to were not "restrictions” in the sense of
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Article XI because they were not associated with the "importation” of the products, because they were
provincial measures and because they were consistent with the Provincial Statement of Intentions.

4.24 ThePanel observedthat thenoteto Articles XI, X1I, X111, XIV and X V111 provided that throughout
theseArticles "theterms'importrestrictions and' exportrestrictions' includerestrictionsmadeeffective
through state-trading operations'. The Panel considered it significant that the note referred to
"restrictions made effective through state-trading operations’ and not to "import restrictions’. It
considered that this was a recognition of the fact that in the case of enterprises enjoying a monopoly
of bothimportation and distributioninthedomestic market, thedistinction normally madeinthe Genera
Agreement between restrictionsaffecting theimportation of productsand restrictionsaffectingimported
products lost much of its significance since both types of restriction could be made effective through
decision by the monopoly. The Panel considered that systematic discriminatory practices of the kind
referred to should be considered as restrictions made effective through " other measures® contrary to
the provisions of Article XI:1. It aso noted that an agreement or arrangement would have to be
consistent with the General Agreement. The Panel noted that the relevance of thefact that the measures
concerned were provincia measures would be examined in the second part of its findings.

4.25 The Pand therefore concluded that the practices concerning listing/delisting requirements and
the availability of points of sde which discriminate against imported acoholic beverages were redtrictions
made effective through state-trading operations contrary to Article X1:1. The Panel considered that
it was not necessary at this stage to make a detailed factual analysis by the Panel of the restrictions
on points of sale and the discriminatory listing/delisting practices by the individua provincial liquor
boards.

4.26 The Panel then examined the contention of the European Communities that the practices complained
of were contrary to Article I1l. The Pand noted that Canada did not consider Article 111 to berelevant
to this case, arguing that the Interpretative Note to Articles X1, XI1, X1, X1V and XVIII madeit clear
that provisions other than Article XVII applied to state-trading enterprises by specific reference only.
The Panel considered that it was not necessary to decide in this particular case whether the practices
complained of were contrary to Article 111:4 because it had already found that they were inconsistent
with Article XI. However, the Panel saw great force in the argument that Article I11:4 was aso
applicable to state-trading enterprises at least when the monopoly of the importation and monopoly
of the distribution in the domestic markets were combined, as was the case of the provincial liquor
boards in Canada. This interpretation was confirmed e contrario by the wording of Article 111:8(a).

4.27 The Panel next turned its attention to the relevance of Article XVII and in particular to the
contention of the European Communities that the practices under examination contravened a nationa
treatment obligation contained in paragraph 1 of that Article. The Panel noted that two previous panels
had examined questions related to this paragraph. The Panel report on Belgian Family Allowances
(BISD 15/60) said that "as regards the exception contained in paragraph 2 of Article XVII, it would
appear that it referred only to the principle set forth in paragraph 1 of that Article, i.e. the obligation
to make purchases in accordance with commercial considerations and did not extend to matters dealt
with in Article I11". The Panel on Canada - Administration of the Foreign Investment Review Act
(BISD 3095/163) "saw great force in Canada's argument that only the most-favoured-nation and not
the national treatment obligations fall within the scope of the generd principles referred to in
Article XVII:1(a)". ThePanel considered, however, that it wasnot necessary to decidein thisparticul ar
case whether the practices complained of were contrary to Article XVII because it had already found
that they were inconsistent with Article XI.

4.28 The Panel recalled Canada's claim that the Importation of Intoxicating Liquors Act of 1928
constituted existing legislation within the meaning of paragraph 1(b) of the Protocol of Provisional
Application which provided that Part Il was applied to the fullest extent not inconsistent with existing
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legislation. The Panel noted that the CONTRACTING PARTIES had decided in August 1949 that
this paragraph only referred to legislation of amandatory character (BISD 11/62) and that thisdecision
had been confirmed on many subsequent occasions, most recently in 1984 (BISD 31588). The Panel
concluded that the Importation of Intoxicating Liquors Act did not make mandatory restrictions on
points of sale and discriminatory listing requirements.

4.29 The Panel wished to stress that nothing in its conclusions on restrictions on points of sale and
discriminatory listing requirements affected the right of Canada to use import monopoliesfor purposes
foreseen in the Genera Agreement, such as the protection of health of its population (Article XX),
provided that it was done consistently with the relevant provisions of the Genera Agreement.

Notification Requirements

4.30 The Panel examined the European Communities' contention that Canada had not fully complied
with its notification obligations under Article XV1I1:4(a), which should be interpreted in the light of
the CONTRACTING PARTIES decisions of 1960 and 1962 (BISD, 95182, 11558). The Panel
found that thesedecisionsdid not interpret Article XV11:4(a), but were separateinstruments. The Panel
found that Canada had complied with its obligations under Article XVI1:4(a), but that it should supply
the information called for by the decisions of 1960 and 1962 to the extent that it had not aready done
S0.

Canadda s Obligations

4.31 The Panel then turned to the second question raised in its terms of reference, namely "whether
Canada has carried out its obligations under the General Agreement".

4.32 The Panel noted that the main question related to the interpretation of Article XXIV:12 which
states: "Each contracting party shall take such reasonable measures as may be availableto it to ensure
observance of the provisions of this Agreement by the regional and local governments and authorities
within its territory".

4.33 The Pand noted that there was no dispute that the provincia liquor boards were "regional
authorities' within the meaning of Article XXI1V:12.

4.34 ThePanel noted that Canada had taken the position that the only authority that could judge whether
al reasonable measures had been taken under Article XXIV:12 was in this case the Canadian government.
While noting that in the final analysis it was the contracting party concerned that would be the judge
as to whether or not specific measures could be taken, the Panel concluded that Canada would have
to demonstrate to the CONTRACTING PARTIES that it had taken all reasonable measures available
and that it would then be for the CONTRACTING PARTIES to decide whether Canada had met its
obligations under Article XXIV:12.

4.35 The Panel noted that the Government of Canada considered that it had already taken such reasonable
measures as were available to it to ensure observance of the provisions of the General Agreement by
the provincial liquor boards. The Panel, however, aso noted that the efforts of the Canadian federal
authorities had been directed towards ensuring the observance of these provisions as they themselves
interpreted them and not as interpreted in these findings. The Panel therefore concluded that the measures
taken by the Government of Canada were clearly not al the reasonable measures as might be available
to it to ensure observance of the provisions of the General Agreement by the provincial liquor boards,
as provided in Article XX1V:12 and that therefore the Government of Canada had not yet complied
with the provisions of that paragraph. The Panel was of the view, however, that in the circumstances
the Government of Canada should be given areasonable period of time to take such measures to bring
the practices of the provincid liquor boards into line with the relevant provisions of the General
Agreement.
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V. CONCLUSIONS

4.36 Inthelight of the findings set out above, the Panel recommendsthat the CONTRACTING PARTIES
request Canada:

(8 to take such reasonable measures as may be available to it to ensure observance of the
provisions of Articles Il and XI of the General Agreement by the provincia liquor boards
in Canada;

(b) to report to the CONTRACTING PARTIES on the action taken before the end of 1988,
to permit the CONTRACTING PARTIES to decide on any further action that might be
necessary.
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ANNEX |

CANADIAN DELEGATION

CONFIDENTIAL MARK-UP
17-19 Ch du Champ d' Anier
1209 Geneva
April 5, 1979

Mr. P. Luyten

Head of Delegation

Permanent Delegation of the EEC
37-39, rue de Vermont

1202 Geneva

Dear Paul,

EC requests on Canada for concession with respect to alcoholic beverages were put forward in
Document MTN/AG/R/8 on November 18 1977. Theseincluded anumber of non-tariff requests
which sought better treatment for EC products in respect of mark-ups and listing policies.

These and similar requests were brought to the attention of the provincia authorities. As a
contribution to a substantial outcome in the MTN in areas of importance to them, they have
provided the attached statement for the federal government to put forward on their behalf
concerning their marketing policies and practices with respect to imported beers, wines and ditilled
spirits. Whilethe provincia statement regarding the treatment of imported a coholic beverages
is necessarily non-contractua in nature, it represents a positive undertaking to follow policies
and practices which should be of considerable benefit to EC trade in this field in future years
and, as such, is a vauable contribution to a settlement between us in this area.

Wecan confirmthat theterm " a coholicbeverages' in paragraphs 1 and 5includesdistilled spirits,
wines, vermouth, champagneand beer and that theterm "wines" in paragraph 5includesvermouth
and champagne.

Any communication from the EC concerning matters related to the attached statement should
be addressed to the Government of Canada.

The Canadian Government will be prepared to useits good offices with the provincia authorities
concerned regarding any problem which may arise with respect to the application of provincial
policies and practices set forth in the statement.

Yours sincerely,
signed R. de C. Grey
Ambassador and
Head of Delegation



- 40 -

Provincial Statement of Intentions
with Respect to Sales of Alcoholic Beverages
by Provincia Marketing Agencies in Canada

Information on the policies and practices of provincial marketing agencies for all acoholic
beverageswill be made avail able on request to foreign suppliersand governments. Any enquiries
from foreign governments will receive a response within a reasonable period of time; the
Government of Canada agrees to be the channel of communication with foreign governments
for such purposes.

In each branch store of the provincia marketing agencies, a catalogue of al the products offered
for sale by the agency will be available, in order that customers may be aware of what products
are available in addition to those carried in the particular branch.

Any differentia in mark-up between domestic and imported distilled spirits will reflect normal
commercid consderations, including higher costs of handling and marketing which are not included
in the basic delivery price.

Any differential in mark-up between domestic and imported wineswill not in future be increased
beyond current levels, except as might be justified by norma commercial considerations.

Each provincial marketing agency for alcoholic beverages will entertain applications for listing
of all foreign beverages on the basis of non-discrimination between foreign suppliers, and
commercia criteria such as quality, price, dependability of supply, demonstrated or anticipated
demand, and other such considerations as are common in the marketing of acoholic beverages.
Standards with respect to advertising, health and the safety of productswill be applied in the same
manner to imported as to domestic products.

Access to listings for imported distilled spirits will in the normal course be on a basis no less
favourable than that provided for domestic products and will not discriminate between sources
of imports.

Any changes which may be necessary to give effect to the above will be introduced as soon as
practicable. However, some of these changes, particularly with respect to mark-up differentias,
may be introduced progressively over a period of no longer than eight years.

12 April 1979
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Dear Rodney,
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Genéve, April 5, 1979

I have the honour to acknowledge receipt of your letter of April 5 concerning Provincia
Statement of intentions with respect to sales of alcoholic beverages by Provincial marketing

Agencies in Canada.

H.E. Mr. Rodney de C. Grey
Ambassador

Head of the Canadian Delegation to the

Multilateral Trade Negotiations

17-19, chemin du Champ d' Anier

1209 Geneva

Yours sincerely,

P. Luyten
Head of the Permanent Delegation
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COMMISSION
OF THE Brussels 29 June 1979
EUROPEAN COMMUNITIES

DIRECTORATE-GENERAL FOR
AGRICULTURE

The Director Generd

Dear Mr. Ambassador,

| refer to your letter of 5 April enclosing a statement of intention which the Canadian
Provincial Liquor Boards are prepared to give concerning the treatment of imported acoholic
beverages.

The Community have, asyou will readily appreciate, been examining very closely theterms
of this statement of intention given. This examination had led to some disquiet concerning the
termsof thestatement of intentionsabout themark-up. TheCommunity does, of course, appreciate
that an undertaking to eliminate discriminatory practices in this area cannot easily be given in
simple and preciseterms, but we are neverthel ess apprehensivelest theterm " norma commercial
considerations" should be interpreted by the Boards in such away as to enable them effectively
to continue discrimination against imported spirits. You will be awarethat the Provincia Liquor
Boards have in the past justified their discriminatory practices with reference to "commercia
considerations" - a phrase which is used once again in the statement of intention. | do not know
whether you feel able to add anything concerning this phrase which would demonstrate that our
fearsare groundless. but | must in any case inform you that the Community will be looking for
proof in the performance of the Provincia Liquor Boards that the undertaking is effective in
eliminating discrimination against Community spirits. And the Community doesof course expect
the Canadian Federal Government to maintain its own surveillance of the way in which the
undertaking is being implemented.

Sincerely,

Cl. Villain
H.E. Mr. R. de Charnoy GREY

Ambassador and Head of Delegation
Canadian Delegation

17-19 - Chemin du Champ d'Anier
1209 Geneva
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ANNEX |1

Article 31 of the Havana Charter

Expansion of Trade

1. If a Member establishes, maintains or authorizes, formally or in effect, a monopoly of the
importation or exportation of any product, the Member shall, upon the request of any other Member
or Members having a substantial interest in tradewith it in the product concerned, negotiate with such
other Member or Membersinthe manner provided for under Article 17 inrespect of tariffs, and subject
toal the provisionsof this Charter with respect to such tariff negotiations, with the object of achieving:

(8 inthe case of an export monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic users of the
monopolized product, or designed to assure exports of the monopolized product in adequate
guantities at reasonable prices,

(b) inthe case of an import monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic producers of the
monopolized product, or designed to relax any limitation on imports which is comparable
with a limitation made subject to negotiation under other provisions of this Chapter.

2. Inorder to satisfy the requirements of paragraph 1(b), the Member establishing, maintaining or
authorizing a monopoly shall negotiate:

(8 for the establishment of the maximum import duty that may be applied in respect of the
product concerned; or

(b) for any other mutually satisfactory arrangement consistent with theprovisionsof thisCharter,
if it is evident to the negotiating parties that to negotiate a maximum import duty under
sub-paragraph () of this paragraph is impracticable or would be ineffective for the
achievement of the objectives of paragraph 1; any Member entering into negotiations under
thissub-paragraph shall afford to other interested Members an opportunity for consultation.

3. Inany caseinwhich amaximum import duty isnot negotiated under paragraph 2(a), the Member
establishing, maintaining or authorizing the import monopoly shal make public, or notify the
Organization of, the maximum import duty which it will apply in respect of the product concerned.

4. Theimport duty negotiated under paragraph 2, or made public or notified to the Organization
under paragraph 3, shall represent the maximum margin by which the price charged by the import
monopoly for theimported product (exclusive of interna taxes conforming to the provisions of Article 18,
transportation, distribution and other expenses incident to the purchase, sale or further processing,
and a reasonable margin of profit) may exceed the landed cost; Provided that regard may be had to
averagelanded costsand selling pricesover recent periods; and Provided further that, wherethe product
concerned is aprimary commodity which is the subject of adomestic price stabilization arrangement,
provision may bemadefor adjustment to take account of widefluctuations or variationsin world prices,
subject where a maximum duty has been negotiated to agreement between the countries parties to the
negotiations.

5. With regard to any product to which the provisions of this Article apply, the monopoly shall,
wherever this principle can be effectively applied and subject to the other provisions of this Charter,
import and offer for sale such quantities of the product as will be sufficient to satisfy the full domestic
demand for the imported product, account being taken of any rationing to consumers of the imported
and like domestic product which may be in force at that time.



6. Inapplyingtheprovisionsof thisArticle, dueregard shall behad for thefact that somemonopolies
are established and operated mainly for social, cultural, humanitarian or revenue purposes.

7. ThisArticle shall not limit the use by Members of any form of assistance to domestic producers
permitted by other provisions of this Charter.

ad Article 31
Paragraphs 2 and 4
The maximum import duty referred to in paragraphs 2 and 4 would cover the margin which has
been negotiated or which has been published or notified to the Organization, whether or not collected,
wholly or in part, at the custom house as an ordinary customs duty.
Paragraph 4
With reference to the second proviso, the method and degree of adjustment to be permitted in

the case of a primary commaodity which is the subject of a domestic price stabilization arrangement
should normally be a matter for agreement at the time of the negotiations under paragraph 2 (a).





