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1. INTRODUCTION

1.1 The United States held consultations with Japan under Article XXI11:1 regarding restrictions on
imports of certain agricultural products on 11 July 1983 and 8 and 9 September 1983 (L/6037). As
no satisfactory settlement was reached, the United States requested the CONTRACTING PARTIES
to establish a panel to examine the matter. The Council agreed to establish the Panel on
27 October 1986, and authorized the Chairman to draw up its terms of reference and to designate its
Chairman and members in consultation with the parties concerned (C/M/202).

1.2 On 27 February 1987 the Council was informed of the terms of reference and composition of
the Panel (C/145):

Terms of Reference

"To examineg, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the United Statesin document L/6037 and to make such findings,
including thoseon the question of nullification or impairment, aswill assist the contracting parties
in making the recommendations or in giving the rulings provided for in Article XXIII:2.

In examining the matter, the Panel may take into account all pertinent elements including
the Council's discussion on the matter at its meeting on 27 October 1986."

Composition
Chairman: Mr. Sermet R. Pasin
Members: Mr. Johannes Feij

Mr. Sandor Simon

1.3 The Panel met with the partieson 7 and 8 May, 23 Juneand 5 October 1987, and with interested
third partieson 8 May 1987. It submitted its report to the parties to the dispute on 30 October 1987.

2. EFACTUAL ASPECTS

2.1 Generd

2.1.1  The case before the Pand concerned import restrictions maintained by Japan on certain products
contained in the following lines in the Japanese tariff:

04.02 Milk and cream, preserved, concentrated or sweetened;

04.04 Processed cheese;

07.05 Dried leguminous vegetables;

11.08 Starch and insulin;

12.01 Groundnuts;

16.02 Meat of bovine animals, prepared or preserved in airtight containers;
17.02 Other sugars and syrups not containing added flavouring or colouring;
20.05 Fruit puree and pastes;

20.06 Fruit pulp and pineapple, prepared or preserved;

20.07 Fruit and vegetable juices, excluding certain juices,

21.04 Tomato ketchup and sauce; and,

21.07 Food preparations not elsewhere specified (excluding preparations of rice and seaweed).



2.1.2  Article 52 of Japan' sForeign Exchangeand Foreign Trade Control Law (Law No. 228, 1949)
requiresimportersto obtain import licences where the Government has so provided by Cabinet Order.
The Import Trade Control Order (Cabinet Order No. 414 of 1949, as amended) implements this authority
and establishes administrative responsibilities. It providesthat the Minister of Internationa Trade and
Industry shall designate and publish items and countries of origin of goods for which advance
authorization of import must beobtained. However, beforedesignating aproduct, heisto obtain consent
of the Minister concerned with jurisdiction over that product; inthiscase, theMinister of Agriculture,
Forestry and Fisheries. Thelist of categories under import quota is published in MITI Notification
No. 170 of 1966 (as amended), and aso published in "KANPO" (Government Notification), "MITI
Notification" and "TSUSHOKOHQO" (Trade Bulletin) of JETRO, respectively. Imports of dl the products
in thisdispute are subject to import quotas under the Import Trade Control Order and this Notification.
Procedures for import licensing are set forth in the Import Trade Control Regulation (MITI Ordinance
No. 77 of 1949, as amended).

2.1.3  TheControl Order and the Control Regulation providethat, for products on the import quota
list, theimporter must apply to the Ministry of International Trade and Industry (MITI) for alocation
of theimport quota. MITI carriesout this allocation in consultation with the Minister with jurisdiction
over the product and issues a certificate of import quota alocation. Within four months thereafter,
the importer must forward the certificate of quota allocation to an authorized foreign exchange bank
whichautomatically issuesacertificate of import approval. Theimport approval isvalidfor six months.
Import quota alocations are not transferable.

2.1.4  Japaneseimport quotas are classified into the categories of Planned Import Quota, Miscellaneous
Import Quota, Special Quota for Okinawa, and Other Quota for Specific Purpose. The import
announcements published every half year specify which type of quotais applied to each item.

2.1.5 ThePlanned Import Quotaisthe quotasystem most commonly used for agricultural products.
The size of the quotais determined on the basis of supply/demand estimates for each item. The size
of each import quotais set in principle twice a year, and the announcement of the quota is made in
each half of the fiscal year when the demand/supply estimates become available. The timing of the
announcements differs depending on the item involved and may vary from year to year for any one
item. Following announcement of the quotas, applications are accepted for two weeks, then
simultaneously reviewed. Quota alocations are generaly made within two to four weeks after the
deadline date for applications, and are given either to traders or users.

2.1.6  Allocationto usersis generdly for semi-processed items imported by industriad usersfor further
processing. The quota is mainly alocated to manufacturers or their associations, based on their
processing capacity and other factors. Allocation to traders is made for consumer products and other
items whose end-users are difficult to identify. The quota is allocated to trading companies with a
record of importing agricultural and marine products, based on their past import performance, and
to newcomers for some items. For some products, if there is quota remaining after alocation to
historical importers, new importersand users, theresidua quotaisallocated on afirst-come-first-served
basis. In this situation, applicants must present a contract with aforeign exporter. Failure to import
will not necessarily result in loss of the alocation the subsequent year. The first-come-first-served
alocations are made whenever an application has been received, generaly following a two-week
processing period.

2.1.7 TheMiscellaneous Import Quota coversall items to which the methods of the Planned Import
Quotaarenot considered applicable. Thisquotaincludesarange of itemswhich consist of miscellaneous
sortsof articles, itemswhose commodity categories have not been explicitly established, or itemswhose
import quantity is minimal. For this quota only the total value in US dollars is announced, not the
volume nor the amount of quota for each product in the Miscellaneous Import Quota. The size of




the quota is determined and published twice a year, in May and November but the volume or value
of imports to be permitted for individua items within the quota is not published. At various times
in the past the Government of Japan has moved items from the miscellaneous quotato a planned quota.

2.1.8 Importlicencesareissued either to end-users, includingwholesalersandretailers, or totrading
companies receiving orders from end-users. Most alocation is to trading companies. Allocation is
made on an individua application basis. If the importation of the product is not considered to pose
problems for the existing demand-supply relationship, allocation of the requested amount is made.
In other cases, the anount deemed adequate to meet the demand-supply situation for the product is
allocated, with consideration taken of the import performance of the applicant. Licences are issued
to newcomers for most of the products under this category of quota; for corned beef, other prepared
and preserved mesat or meat offals, and single strength juices, licences are not issued except to existing
importers of that product.



TABLE 2.1

Classification of Import Quota by Product

Classification of Import Quota

CCCN No Name of item Planned Miscellaneous  Specia quota Specific Reference
import import for Okinawa purpose
guota guota quota’
04.02 Milk and cream 0 0 0 0 The item subject to MIQ
preserved, concentrated is, prepared whey
or sweetened powder for use of
processing prepared milk
powder for infants.
Evaporated milk and
sweetened condensed
milk are subject to the
specific use quota
04.04 Processed cheese 0 0
07.05 Dried leguminous 0 0
vegetables
11.08 Starch and insulin 0 0 0 The item subject to MIQ
is that for special use
12.01 Groundnuts 0 0
16.02 Prepared or preserved 0 0 0 The item subject to
meat of bovine animals planned import quota is
boiled beef. The item
subject to special quota
for Okinawa is canned
beef
17.02 Other sugar and syrup 0
20.05 Fruit purée and pastes 0 0 The item subject to
Miscellaneous import
quota is fruit purée and
paste for baby food
20.06 Prepared or preserved 0
pineapple
20.06 Fruit pulps 0
20.07 Fruit juices, excluding 0 0 0 The item subject to
certain juices planned quota is
concentrated apple juice,
20.07 Tomato juice 0 0 grape juice, pineapple
juice and non citrus fruit
juice. The item subject
to Miscellaneous import
quota is fruit juice,
excluding orange and
pineapple juice. Single
strength orange,
pineapple grape and
apple juice are subject to
the special use quota
21.04 Tomato ketchup and 0 0
tomato sauce
21.07 Food preparations not 0

elsewhere specified
(excluding preparation of
rice and seaweed)

“A quota for specific purposes has been established for such uses as international tourist hotels, shipping vessels travelling between
Japan and foreign countries and for airlines.



2.1.9 A Special Quotafor Okinawa has been established based on the particular circumstances of
that prefecture, and the quota is determined on the basis of the supply/demand situation of Okinawa.
The products imported under the Special Quotafor Okinawa have to be consumed in that prefecture.
The alocation methods and procedures for the Okinawa quota are the same as those for the planned
guota, with the quantity for each quotaitem announced twice annualy, in June and November. The
guota is alocated to traders for most items, but some raw materials for processing are allocated to
users. Newcomersareeligibleto apply for alocation of most quotaitems. A special quotafor specific
purposes has been established for such uses as international shipping, airlines and hotels for foreign
tourists. Itisgeneraly alocated to trading companieswith prior import experience and with requests
from end users. Table 2.1 indicates which type of quota applies to each item under consideration.

2.1.10 Thefollowing is abrief description of the relevant domestic production programs of Japan
and of the import restrictions applied to the specific items of this dispute. The various items have
been grouped according to their relevant product categories. Prepared and preserved milk and cream
(04.02) , processed cheese(04.04 ex), lactose (17.02 ex), andfood preparations, not el sewherespecified,
mainly consisting of dairy (21.07 ex), are grouped as "dairy products'. Starch and insulin (11.08);
glucose and other sugars and syrups, with the exclusion of lactose (17.02 ex); and food preparations,
not elsewhere specified, mainly consisting of sugar (21.07 ex) are considered under the heading of
"starch and sugar products'. Fruit puree and pastes (20.05 ex), fruit pulp (20.06 ex) and fruit juices
(20.07 ex) are grouped as "fruit products’, whereas prepared and preserved pineapple is discussed
separately. Tomato juice(20.07 ex) and tomato ketchup and sauce (21.04 ex) areconsidered as" tomato
products’. Theother products of thedispute, i.e. dried leguminousvegetables (07.05 ex), groundnuts
(12.01 ex) and prepared or preserved bovine meat (16.02 ex), are each considered individualy.

2.2 Dairy Products

2.2.1  The 1965 Law Concerning Temporary Measures on Deficiency Payments for Manufacturing
Milk Producersprovidesfor deficiency paymentsto producersof manufacturing milk and for aNational
Ceiling Quantity on ** manufacturing milk eligibleto receive this deficiency payment. The deficiency
payment is not paid for milk produced in excess of the National Ceiling Quantity, whichis determined
annually by the Ministry of Agriculture, Forestry and Fisheries (hereinafter "MAFF") on the basis
of supply and demand estimates. MAFF providesthefundsfor the deficiency payment to the Livestock
Industry Promotion Corporation (hereinafter "LIPC"), which paysit through the prefectural designated
milk producers organizations to the individua farmers based on the use for which the raw milk has
beensold. Theactual unit amount of the deficiency payment, or producer compensation grant, received
by any producer is the difference between the " guaranteed price" and the "standard trading price" of
the milk used for manufacturing the specified milk products (butter, skimmed milk powder, sweetened
condensed whole milk, sweetened condensed skimmed milk, whole milk powder, sweetened milk powder,
evaporated milk and skimmed milk for calf feed. The government sets both the "guaranteed price"
and the "standard trading price" (as well as the "stabilization indicative prices' for the so-caled
"designated products’ i.e. butter, skimmed milk powder, sweetened condensed whole and skimmed
milk) each fiscal year. The guaranteed price for manufacturing milk is set so asto maintain production
in districts where amajority of the milk produced is directed towards manufacturing. In essence, the
production costs in Hokkaido, with some adjustments regarding farmers own labour costs and land
costs, are used as the base for the calculation. The standard trading price for manufacturing milk is
based on the value of the sale price of major milk products (or stabilization indicative price for the
designated products), with the average manufacturing and handling costs deducted. The unit value
of the deficiency payment was 15.08 yen/kg in FY 1987, reflecting the difference between the guaranteed
price of 82.75 yen/kg and the standard trading price of 67.67 yen/kg. The deficiency payment system
does not cover milk used for producing "fresh products' such as yogurt or cream; these are included
in the "drinking milk" system.



2.2.2  Since 1979, MAFF has also instructed the Central Dairy Council, a national organization
composed of all prefectural designated milk producer organizations, to set a National Target Quantity
for raw milk production and to determine the measures to enforce the limitations on milk production.
The target quantity for raw milk is then alocated through the prefectural designated milk producers
organizations to individua farmers. The dairy farmers deliver their raw milk to the prefectural
organizations, which then sl it to manufacturers for processing and distribution as either liquid "drinking
milk" or processed dairy products. The same measures on manufacturing milk apply to production
in Okinawa, and the national target amount for raw milk as set by the Central Dairy Council includes
raw milk produced in Okinawa. However, the production of raw milk in Okinawa is not sufficient
to meet the prefecture' s demands for drinking milk, and there is actually no excess for manufacturing
purposes. Theraw milk National Target Level, the Nationa Ceiling Quantity (manufacturing milk),
as well as the actua production levels of raw milk and manufacturing milk are given in Table 2.2.

2.2.3  The Central Dairy Council imposes a penalty of 40 yen/kg on raw milk produced in excess
of the national target quantity and reduces the quota alocated to the offender in the following year.
In addition, milk produced in excess of the target quantity is disposed of either for stockfeed or used
in the school lunch program. Therefore, afarmer who produces milk in excess of his alocated target
quantity, in addition to paying the 40 yen/kg penalty and having his production quota subsequently
reduced, receives only a price of 20/30 yen/kg for his excess milk. This is in contrast to the
approximately 100-110 yen/kg price (including deficiency payment) the farmer receives for drinking
milk and manufacturing milk within the National Ceiling Quantity.



TABLE 2.2

Dairy Products

(Unit: '000 tons)

Fiscal year 1982 1983 1984 1985 1986 1987
National Quantity Target (raw milk) 6,573 6,889 7,089 7,289 7,060 6,988
National Ceiling Quantity (manufacturing milk) 1,930 2,150 2,220 2,300 2,300 2,100
Actual production of raw milk 6,848 7,086 7,200 7,436 7,358
Actua production of manufacturing milk 2,136 2,364 2,439 2,693 2,487
Evaporated milk Production 2.9 2.6 2.2 2.4 2.2
Import quota:* 0.17 0.21 0.27 0.20 0.15
Okinawa quota 15 15 15 15 15
Total import 0.5 0.4 0.5 0.4 0.3
Sweetened condensed milk Production 53.6 48.2 50.4 49.5 49.3
Import quota® 0.02 0.05 0.06 0.03 0.02
Total import 0.0 0.0 0.1 0.0 0.0
Skimmed milk powder Production 131.5 154.2 155.3 181.5 183.7
Import quota:? 102.17 89.86 97.73 95.83 79.41
Okinawa quota 0.81 0.78 0.87 0.77 0.37
Total import 92.7 92.4 90.3 104.5 91.0
Whole milk powder Production 34.1 35.7 34.8 35.5 31.6
Import quota 0.0 0.0 0.0 - 0.0
Total import 0.0 0.0 0.0 0.0 0.0
Prepared whey and Crude Production 4.4 4.4 5.0 4.9 N/A
lactose MIQ permitted amount 11.91 11.87 11.73 10.81 10.58
Total import 11.2 10.8 12.5 12.6 11.3
Whey powder (fiscal year) Production 9.6 11.4 11.2 10.4 11.9
Import quota® 12.2 16.1 16.4 15.9 11.9
Total import 14.5 15.1 14.5 15.7 14.1
Processed cheese Production 63.3 64.6 65.6 63.8 65.2
Import quota’ 0.3 0.3 0.3 0.3 0.3
Total import 0.1 0.1 0.1 0.1 0.0
Natural cheese Production 16.2 19.1 18.6 19.7 23.9
Tota import® 71.6 74.9 80.7 79.5 84.7
Refined lactose Production - - - - -
Total import® 72.8 69.9 74.7 71.8 76.2
Dairy food preparations Production N/A N/A N/A N/A N/A
MIQ permitted amount 4.29 4.31 6.34 7.73 8.57
Total import 4.13 4.16 5.48 5.15 N/A

1Special use quota only (international vessels and tourist hotels).
2Includes planned quota, Okinawa quota, other quota for special use.

Planned quota.

“Quota for Okinawa, special use quota (international vessels and tourist hotels) only.

5Not subject to quota.

Note: 0.0
- indicates nil

indicates less than 100 tons
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2.2.4  The"designatedproducts', i.e. butter, sweetened condensed wholemilk, sweetened condensed
skimmed milk, and skimmed milk powder, are subject to a price stabilization system. LIPC conducts
buying and selling operations of these products in order to ensure stable prices at the stabilization
indicative price levels established by MAFF. When the prices of these products exceed or are likely
to exceed the set levels, LIPC aso has the exclusive right to import and sell these products and others
(whole milk powder, whey powder, butter milk powder) under state trading procedures. However,
imports of skimmed milk powder for stockfeed or school lunch programs, as well as whey powder
for feed use, can be imported by traders other than LIPC within the import quota system.

2.2.5 Thereare no government measures applied directly to the production of dairy products other
than raw and manufacturing milk. Japanese production of evaporated milk, sweetened condensed milk,
skimmed milk powder, whole milk powder, prepared whey, whey powder, natura and processed cheese,
and dairy food preparations is given in Table 2.2.

2.2.6  Imports of preserved, concentrated or sweetened milk and cream (04.02), except prepared
whey, evaporated milk and sweetened condensed milk, are subject to a planned quota and some to
a special quota for Okinawa. Prepared whey powder for processing into prepared milk powder for
infantsisincluded in the Miscellaneous Import Quota (hereinafter "MIQ"). Quotas permit theimportation
of evaporated milk only into Okinawa and for specia use in hotels and shipping vessels; imports of
sweetened condensed whole milk are limited to the latter specia use quota. The import quota levels
(permitted quota alocation under the M1Q) are established for various products within this category
and areindicated on Table 2.2. N°import quotas have been alocated in recent years for whole milk
powder. Quota alocations are made to LIPC and end-users under the planned quotas, to end-users
and trading companies under al other quotas. Allocation to newcomers is permitted for al such
products. The quotas are usualy announced in June and November.

2.2.7  Processed cheese (04.04 ex) imports are permitted only under a specia quota for Okinawa
and a quota for specific purposes and are not permitted for the general Japanese market. The quota
for specific purposes hastwo categories, onefor international shipping vesselstravelling between Japan
and foreign countries, and the other for international tourist hotels. The volume of the specia quota
isusualy announcedin Juneand November. Allocation of import licensesismadeto trading companies
for both types of quota; allocation to newcomers is permitted.

2.2.8 Lactose, not containing added sugar and lessthan 90 per cent by weight of lactose (17.02 ex),
otherwise known as " crude lactose”, is included in the MIQ. Allocation of quota for this product is
made primarily to manufacturers, and import levels areindicated in Table 2.2. Thereis no Japanese
production of "crude" lactose. Imports of refined lactose (more than 90 per cent by weight of lactose)
are not restricted. Food preparations not el sewhere specified, mainly consisting of milk ingredients
(21.07 ex), referred to as dairy food preparations, are imported under the M1Q. Quota allocations
are made to end-users and to trading companies; alocation to newcomers is permitted. Permitted
import quantities in recent years are indicated on Table 2.2.

2.3 Dried Leguminous Vegetables

2.3.1  Measures concerning production of dried leguminous vegetables have been in force since 1960.
Production has declined since 1960, dthough cultivation increased from 1981 to 1983. In 1984, MAFF,
acting under the authority provided by the Agricultural Basic Law to adjust supply and demand, issued
adirective on Planned Production of L egumesinHokkaido to thegovernor of that prefecture. Hokkaido
produces 80 per cent of total domestic production and ships 90 per cent of total domestic shipments.
MAFF establishes target cultivation areafor tota dried leguminous vegetable production in Hokkaido
for five consecutive years, based upon the draft target plan of cultivation submitted by Hokkaido in
cooperation with the cooperatives and taking account of short and long-term supply and demand estimates
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and price trends of legumes. Theinitial target areais reviewed and revised every year in light of the
previousyear' sproductionlevel. Thecooperativesthen apportiontargeted cultivation areato individual
farmers, and are responsible for reporting any excess cultivation and generally for marketing farmer
is dried leguminous vegetables. The MAFF directive establishes that farmers whose cooperatives
report them in two consecutive years as exceeding target area may be penalized by remova from the
list of those eigibleto receive subsidies or loans from the government or from Hokkaido prefecture.
Small red beans account for over half of dried |eguminous vegetable production in Japan; French beans
are aso produced in significant quantities. Table 2.3 indicates target and actua cultivated acreage
in Hokkaido and in Japan, and actua production of dried leguminous vegetables.

2.3.2  Imports of dried leguminous vegetables, excluding green beans (07.05 ex) are subject to planned
guotasand to aspecial quotafor Okinawa. The planned quotas areestablished for each of four categories
of dried leguminous vegetables: small red beans, peas, broad beans, French beans and others. The
guota for Okinawais not divided into categories. The planned quotas are caculated in volume, then
converted and publishedintermsof dollars. A minimum level equivaent to 120,000 tonsfor thequota,
including the Okinawa quota, was established in FY 1984. Quota allocations are made to trading
companies; newcomers may receive allocations only of the Okinawa quota. Established quotalevels
and actual imports under each quota are indicated in Table 2.3.

2.4 Starch and Sugar Products

2.4.1  TheAgricultura Products Price Stabilization Act (hereinafter referred to as "the Price Act"),
enacted in 1953, aims at assuring the minimum selling price of potatoes and sweet potatoes. 1n 1965,
MAFF regulation " Adjustment of domestic production of potato starch and sweet potato starch”, based
on the Price Act, established a target for nationa potato and sweet potato starch production which is
allocated to Prefectures. This measure requires the governors of prefectures producing potatoes and
sweet potatoes for starch to elaborate production programs for potatoes, sweet potatoes, potato starch
and sweet potato starch, according to the alocated quantity, and these programs must be approved
by MAFF. Under the regulation, these programs are based on the nationa production target level,
converted to acreage of, potatoes and sweet potatoes on the production target to starch processors and
potato growers. Prefecture governors enforce the production restrictions on farmers producing these
products. Inaddition, every year the federations of starch processorsarerequired to submit their rules
adjustment programs for MAFF approval. The"Outline of sales adjustment of agricultura products
based on the [Price] Act", issued by MAFF, stipulates that Government approval of sales adjustment
programsisto be granted only when the quantity indicated in the programs is deemed appropriate with
regard to the demand for starch and to the production programs previously mentioned. The Price Act
stipulates that the Japanese Government is to purchase the quantity of potato starch and sweet potato
starch offered by producer federations when these are engaged in sales adjustment programs and the
farmer' s selling price of potatoes and sweet potatoesto the federationsisabovethe level of pricesfixed
by the Price Act, when it is deemed necessary to prevent the price of starch from dropping below an
appropriatelevel. Federationsof producersnot complyingwiththetarget productionand salesprograms
are excluded from the government purchase program during periods of price declines, Table 2.4 indicates
the target and actua production levels of potatoes, sweet potatoes, potato starch, sweet potato starch
and al starches in Japan. Approximately 60 per cent of the potato starch and sweet potato starch
produced in Japan is used for the production of "mizu-ame" (a viscous sweetener) and other sugars
for Use in confectionery products and beverages.
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TABLE 2.3

Dried Leguminous Vegetables

(Unit: '000 tons)

Crop Year (CrY-Oct.-Sept.) 1965 1970 1982 1983 1984 1985 1986
or Fiscal Year (FY)
Target planting acreage 70.0 63.0 57.3
Hokkaido (000 ha.) (CrY)
Actual planting acreage 131.8 115.2 65.1 71.0 69.4 59.4 52.6
Hokkaido (000 ha.) (CrY)
Total actual planting area 234.6 182.2 97.1 101.9 99.4 87.9 80.2
('000 ha.) (CrY)
Domestic production 279.0 254.6 157.7 98.2 173.1 145.2 131.7
("000 tons) (CrY)
Planned import quota® (FY) 173.5 154.8 112.5 117.3 122.6 120.1 116.9
Okinawa quota? 3.7 3.7 3.7 3.7 3.7
Tota actua imports® 148.3 153.8 143.7 143.9 124.9 119.4 131.9
Small red beans
- Quota 28.7 33.7 27.8 11.1 23.5
- Imports 36.2 37.5 31.4 10.2 25.4
Peas
- Quota 18.0 18.7 17.2 22.4 19.4
- Imports 21.2 25.0 19.6 22.6 26.0
Broad beans
- Quota 16.2 12.9 13.1 16.1 15.8
- Imports 15.1 15.8 11.5 15.4 15.1
French beans and others
- Quota 49.6 52.0 64.5 70.5 58.2
- Imports 71.2 65.6 62.4 71.2 65.4

Planned quota is published in dollars converting from volume.

2Okinawa quota is not divided for 4 categories.
Import quota and actual imports do not necessarily coincide, due to time lags, etc.
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2.4.2 Starch and insulin (11.08 ex) imports into Japan are subject to a planned quota. In addition,
imports for processing into specia use (i.e., explosives, building materia, etc.) are included in the
Miscellaneous Import Quota, whereas imports into Okinawa are part of that specific quota. Imports
under the Planned Quotaareall ocated to users(manufacturers), those under theMI1Q tousersandtrading
companies, and those under the Okinawa quota to trading companies. Allocation to newcomers is
permitted under al quotas. The planned quotaamounts are announced twice annualy, with thetiming
of the announcement depending on the planned end-use of the imported starch and insulin. The quota
for imports for processing into sugar is usualy announced in April and October; for processing into
chemical seasoning, during thelatter part of April or early May and again in thelatter part of October
or early November; andthequotafor importsfor theproduction of modified starchisusual ly announced
in August and February. The total value of the Miscellaneous Import Quota (including starch and
insulinfor specia use) isannouncedin May and November; thespecia quotafor Okinawaisannounced
in June and November. Modified starches are not subject to quota. Quota levels and actual imports
aregivenin Table 2.4. Imports of glucose and other sugars (17.02 ex) and of food preparations not
elsewhere specified, mainly consisting of sugar (21,07 ex), are subject to the Miscellaneous Import
Quota. Inbothcategories, quotaallocationsaremadeto users(manufacturers) andto trading companies,
and newcomers may receive quota allocations.

TABLE 2.4

Starch and Insulin, Glucose and Sugar Products

(Unit: '000 tons)

Starch year (Oct.-Sept.) 1965 1970 1983 1984 1985
Planted area - Tota (‘000 ha.) 469 288 193 195 196
Production of potatoes and sweet potatoes 9,011 6,175 4,945 5,107 5,254

- of which used for starch 3,670 2,313 1,872 2,008 2,078
Largest production level - 700 500 400 400 400

potato and sweet potato starch

Actua production

- Potato and sweet potato starch 800 474 358 400 410
Total starch production 1,159 N/A N/A N/A 2,260
Starches
Import quota' (FY) 5.0 43.7 136.2 144.4 150.8
Actual imports' (CY) 4.0 41.0 93.0 129.0 124.0
Glucose and other sugars
Production 130 128 129
Permitted imports (FY) 0.031 0.033 0.060
Actua imports (CY) 0.004 0.007 0.021
Sugar food preparations
Permitted amount (FY) 2.90° 0.51 0.45
Actua imports? (CY) 0.96 0.75 1.54

YInclude MIQ and Okinawa quotas and imports
2Include items consisting of sugar less than 50 per cent by weight, liberalized in 1984
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2.5 Groundnuts

2.5.1  Measuresconcerning groundnut production have beeninforcesincethe 1960's. Areaplanted
to groundnuts has declined since that time. Production measureswerereinforced in 1984 as programs
to reduce rice cultivation increased farmers' interest in peanut production. Under the Agricultural
Basic Law, MAFF directed the Principal Groundnut-Producing PrefecturesLiaison Council (composed
of eight prefectures accounting for 94 per cent of tota domestic production) to implement restrictive
measures on the production of groundnuts. Before the annual seeding period, MAFF determines the
desired planting area for the eight prefectures, based upon cultivation plans submitted by the eight
prefectural governments, in cooperation with producer associations, and taking account of long-term
supply/demand proj ections and short-term trends such asgroundnut prices. TheGovernment' sdecision
regarding target planting areais then given to the Liaison Council, and subsequently to the member
prefectures and to the agricultural associations and cooperatives. The associations and cooperatives
then apportion total targeted cultivation areafor each prefecture to individual farmers. Cooperatives
are responsible for reporting any excess cultivation and generally for marketing farmers' groundnuts.
Guidelines are also set by MAFF and the governments of the eight prefectures, which are authorized
by the Agricultura Cooperative Law to supervise agricultura cooperatives. In the case of farmers
whose cooperatives report them in two consecutive years as exceeding their target area, the MAFF
directiveindicatesthat such measures may betaken asremovingthefarmer fromthelist of thoseeligible
to receive subsidies or loans from the Government or from the prefecture. The target cultivation area
as well as actual cultivation area and production levels in Japan are indicated in Table 2.5.

2.5.2  Groundnuts (12.01 ex) are subject to a planned quota and to a specia quota for Okinawa.
Thequotaisallocated to trading companies, based on their past performance. Allocation of the Okinawa
guotato newcomersispermitted. A minimum import quotaof 55,000 tonswasestablished in FY 1984.
The actual annua import quota, as well as actua imports, are indicated in Table 2.5. Processed
groundnuts are not subject to import restrictions.

2.6 Beef Products

2.6.1 ThelLaw Concerning Price Stabilization of Livestock Products established apricestabilization
scheme for beef with the aim of expanding domestic beef production and consumption. The price
stabilization system is operated by the Livestock Industry Promotion Corporation (LIPC) , which
purchases domestic beef at central wholesale markets whenever the price of beef falls, or is likely to
fall, bel ow the minimum stabilization price, and which sellsdomestic aswell asimported beef whenever
the price exceeds, or is likely to exceed, the maximum stabilization price. LIPC also releases beef
to the market when the price of beef is within the stabilization range in its efforts to stabilize the
production and consumption of beef. Dataon Japanese production of beef and beef productsiscontained
in Table 2.6.
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TABLE 2.5
Groundnuts
(Unit: '000 ha.)
Calendar Year 1965 1970 1983 1984 1985 1986
Target planting area 27,3 26,8 25,3
(8 prefectures)
Actua planting area
(8 prefectures) 59,3 55,7 27,8 26,9 25,1 22,7
Actual planting area - Nationwide
(CrY: Oct.-Sept.) 66,5 60,1 29,7 28,7 26,8 24,3
(Unit: '000 tons)
Production - In-shell: 136,6 124,2 49,4 51,3 50,5 46,6
- Shelled: 80,7 78,3 31,2 27,4 31,9 29,4
Import quota' (FY) 27,0 54,0 62,4 56,0 58,0 55,3
Actual importst 25,1 59,0 59,8 62,9 57,2 56,5

Shelled. Includes Okinawa quota of 1,000 m.t./year.
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TABLE 2.6
Prepared Beef
(Unit: '000 tons)
Fiscal year 1982 1983 1984 1985 1986
Domestic production:
of beef 483 505 539 556 559
of prepared beef products 148 159 154 153 N/A
(Unit: tons)
Planned quota (boiled beef) 4,700 4,700 4,700 4,700 4,500
Actual imports of boiled beef 4,362 4,154 4,009 4,422 N/A
MIQ alocations 2,524 2,554 2,825 2,870 2,920
Actual imports under MI1Q 2,301 2,474 2,318 2,394 N/A
Okinawa quota (canned beef) 1,100 1,100 1,100 1,100 1,100
Actual imports into Okinawa 935 716 787 643 N/A

2.6.2  LIPC maintains monopoly rights, based on the Livestock Products Price Stabilization Law,
toimport beef, whereas some categories of beef and beef productsmay beimported by usersandtraders.
Thetariff category to mesat of bovine animals, prepared or preserved (16.02 ex) , includesawiderange
of products such as seasoned beef, boiled beef, canned beef, etc. With respect to these products, a
planned quotahas been established for boiled beef, canned beef enters Okinawaunder its specia quota,
and all other prepared beef productsareincluded in the Miscellaneous Import Quota(MIQ) . Allocation
of the Planned Quota, Okinawa Quota and MIQ, is made to LIPC, end-users and traders based on
their past performance. The import quotas (" permitted imports' under the MIQ) and actua import
amounts are indicated in Table 2.6.

2.7 Fruit Products

2.7.1  Under the Fruit Growing Industry Promotion Special Measures Act, the Government has
promulgated the Basic Policy for Fruit-Growing Industry Promotion, which determines target levels
of production in line with the long-term prospects of demand for fruit. The Regulation on long-Term
Prospects of Demand of Fruit and various directives by MAFF on control of new plantings of citrus,
apples, grapes, peaches and pineapples, require the establishment of production plans in accordance
with the Government's policy. Programs to control new plantings were introduced in FY 1974 for
Unshu-mikan (oranges), in 1981 for grapes, in 1982 for pineapplesand peaches, andin 1984 for apples.
For apples and grapes, the prefectures are to prepare planting programs for five consecutive years
in linewith thetarget national acreage proposed by MAFF, and report the actual planting acreage every
year. For peaches, thetarget planting acreage is established directly by MAFF. Okinawa prefecture
establishes the target planting areafor pineapple a alevel not exceeding the 1985 planted acreage and
subject to MAFF approval. The governors of the prefectures give guidance to municipal and local
authoritiesand to farmers' co-operatives to ensure that the target planting programs of each prefecture
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arenot exceeded. Under theRegulation on A creage Reduction of Unshu-Mikan Orchards, implemented
in FY 1979, MAFF sets annual target acreage for these oranges which is then allocated to individual
farmers through producer organizations. The Government aso subsidizes producers for the costs of
extracting Unshu-Mikan treeroots and of converting to other fruit plants. The Regulation on Control
of Production of Apple Juice (implemented in FY 1986) requires prefectures to submit an annud shipping
plan of applesfor juice which must be approved by MAFF. Farmerswho cultivate and ship in excess
of the target amounts may be deleted from digibility for government subsidies or loans.

2.7.2 Thereis no differentiation in Japanese production of fruits destined for fresh consumption
or for processing. More than 75 per cent of Japanese production of most fresh fruits are consumed
fresh, with the notable exceptions of Unshu-mikan oranges (30 per cent processed), and pineapples
(essentialy al processed, no more than 10 per cent into juice, remainder canned). Data on target and
actual planted acreage, production of fresh fruit and of various fruit productsis givenin Table2.7.1.

TABLE 2.7.1

Fruit products

(Unit: ha)
Calendar year 1982 1983 1984 1985 1986
Planting acreage:
Apples - Target R R 54,700
- Actud 53,100 53,900 54,300 54,400 54,700
Grapes - Target L L L L 28,400
- Actud 29,600 29,300 28,800 28,400 28 000
Peaches - Target L L 16,100 16,100 16,100
- Actud 16,300 16,100 15,700 15,300 15,000
Pineapples - Target L L L L 2,260
- Actud 2,870 2,470 2,230 2,260 2,160
Unshu-
,,,mikan - Target 127,000 120,000 118,000 115,000 111,000
- Actud 125,900 120,700 116,400 115,000 108,400
Other,citrus' - Target
- Actud 49,300 49,900 50,080 49,900 49,640

(Unit: '000 tons)

Production of: (Crop years)

Apples 925 1048 812 910 986
Grapes 338 324 310 311 301
Peaches 228 237 216 205 219
Pineapples 52 44 36 41 37
Unshu-mikan 2,864 2,859 2,005 2,491 2,168
Other citrus* 808 871 801 800 806

(Unit: tons)

Fruit purée and paste::

Production® 1,701 9,720 7,113 9,208
Planned quota (FY) 3,000 2,000 2,000 2,000
MIQ allocation? - 112 - 4

Imports® 585 656 1,023 1,167
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Fruit products

(Unit: ha)

Calendar year 1982 1983 1984 1985 1986
Fruit pulp:

Production® 5,204 2,529 2,279 3,604

Import quota (FY) 5,072 2,000* 2,000* 2,000*

Imports 2,979 995* 959* 974*
Fruit juice:

Production of juice of:°

Apples 18,544 28,352 18,516 31,148 29,865

Grapes 1,231 1,601 1,106 883 919

Pineapples 1,953 2,217 2,155 2,055 2,207

Peaches 2,282 2,629 1,495 1,190 1,158

Total domestic production 24,010 34,799 23,272 35,276 34,149

Planned import quota (FY)® 4,500 6,500 11,500 8,000

MIQ permitted amount 2,738kl 2,666kI 3,179l 4,412k

Imports 3,200 3,603 9,632 7,458

10ther citrus includes Natsu-mikan, Navel orange, Hassaku and lyokan

2No applicant for quota in 1983 or 1985

SFigures include those products liberalized in 1984
“Figures exclude those products liberaized in 1984
Equivalent to one-fifth concentration

8Including minimum quotas for apple and grape juices

R = Restriction of new planting
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TABLE2.7.2
Fruit Juices
(Unit: tons or kilo liter)
Items Kind of quota 1983 1984 1985 1986
Concentrated Planned quota (FY) 3,500t 3,500 4,000 4,500
grape juice Actua imports (CY) 3,200t 3,364 4,106 4,280
Concentrated Planned quota (FY) - 2,000t 6,500* 3,000
apple juice Actua imports (CY) 141t 5,206 3,149
Concentrated Planned quota (FY) - - - 500t
pineapple juice Actua imports (CY)
Concentrated other Planned quota (FY) 1,000t 1,000 1,000 1,000
non-citrus juice Actua imports (CY) - 98t 340 29
Juice excluding orange Miscellaneous quota (FY) 2,000kl 1,600 1,500 1,600
and pineapple
Concentrated berry Miscellaneous quota (FY) 2,000kl 1,200 1,200 1,296
juice for
manufacturing use
Fruit juice for Miscellaneous quota (FY) 430kl 782 1,373 1,516
baby food
Grape juice Other quota for specific purpose (FY) 2kl 4 4 9
Apple juice Other quota for specific purpose (FY) - - - 16
Pineapple juice Other quota for specific purpose (FY) 306kl 282 299 267

*Included emergency quota of 5,500 tons.

Note: 1.

2.

3.

Import quota and actual imports do not necessarily coincide, due to time-lags.

available on an annual basis.

Although all the actual allocation of M1Q or other quota for specific purpose are utilized, actual imports are not statistically

Concentrated juices other than berry juice for manufacturing use are equivalent to 1/5 concentrate.
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2.7.3 Imports of fruit purée and paste (20.05 ex) made from grapes, apples, pineapples, peaches,
or certain citrus are subject to a planned quota, with the exception of fruit purees and pastes for baby
food, which are included in the Miscellaneous Import Quota. All products were previousy included
in the MI1Q but were recently assigned planned quotas. In 1984, purees and pastes made from prunes,
berries and tropica fruits were exempted from the quota restriction atogether. Allocation of import
permits under the planned quotais generally made to trading companies, and alocation to newcomers
ispermitted. Fruit pulp (20.06 ex) , made from grapes, apples, pineapples, peaches, or certain citrus
is aso subject to a planned quota. The quota is allocated to trading companies, and alocation to
newcomers is permitted. Table 2.7.1 indicates both quota and actual import levels.

2.7.4 Fruitjuices(20.07 ex, excluding citrusand tomato juice), aresubject to varioustypesof quotas.
Concentrated juice of apples, grapes, pineapples and other non-citrus fruits are subject to a planned
guota. Planned quota allocations are made to users, and newcomers are granted alocations. Other,
non-concentrated fruit juices (except orange and pineapplejuice) , as well asfruit juices for baby food
useand concentrated berry juicefor manufacturing use, areincludedintheMiscellaneous Import Quota.
Single-strength orange, pineapple, grapeand applejuicearesubject to aspecial quotafor hotel, shipping
and airlineuse only. Announcement of the planned quotaisusualy madein February for concentrated
apple juice (1,000 ton minimum annua quota since 1984); in January for grape juice (3,500 ton
minimum annual quotasince 1984); in December for pineapplejuice, and in July for other non-citrus
juices. TheMIQ alocationsare madeto end users and trading companies, and all ocation to newcomers
is permitted only for juice for baby food use and for concentrated berry juices for manufacturing
purposes. Import quotasand actual imports of thevarioustypesof fruitjuicesaregivenonTable 2.7.2.
There are no restrictions on the importation of fresh fruits, other than oranges and tangerines, into

Japan.

2.8 Preserved Pineapple

2.8.1 PineappleproductioninJapan occursamost exclusively in OkinawaPrefecture, and over 90 per
cent of the pineapple production is destined for processing (primarily canning) as opposed to fresh
consumption. Imported frozen pineappleisalso canned in Japan. Pineapple production has been subject
to the Basic Paolicy for the Fruit Growing Industry Promotion. In FY 1982, MAFF provided
administrative guidance to the Governor of Okinawa to restrict new planting. Directives issued by
MAFF in FY 1986 on "Guidance to be Given Immediately in Planting of Fruit Trees', "Production
control of canned pineapples’ and " Stabilization of Demand and Supply of Canned Pineapples" urge
the Governor of Okinawa to establish a planting plan for five year periods, with target cultivation
acreages, and to report the results every year. This target cultivation acreage is alocated through
municipalities and Agricultura Cooperative Associations to producers or groups of producers. In
addition, since FY 1986 the Governor and concerned associ ations have been required to submit annual
shipping targets of raw pineapple for canning for government approval. Farmers who cultivate and
ship in excess of the target amount may be deleted from the list of those digible to receive subsidies
or loans from the government. Target and actual cultivated area for pineapple, as well as pineapple
and canned pineapple production, are indicated in Table 2.8.
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TABLE 2.8

Pineapples
Fiscal year 1982 1983 1984 1985
Growing area (Unit: ha.) 2,870 2,470 2,230 2,260
Target growing area* R R R R
Production of pineapple (Unit: tons) 51,500 44,300 35,900 41,100
for processing? (Unit: tons) 48,100 41,300 33,100 38,000

(Unit: 10,000 cases)

Actual production of canned pineapple 105 97 82 87
(incl. made from frozen pineapple imports) (157) (155) (152) (167)
Import quota - preserved pineapple 90 90 90 90
Actual imports - preserved pineapple 89 83 85 91

Target growing area set at 2,260 ha. for each year from FY 1986 - FY 1990
2Target of shipping for canning (FY 1986) 31,000 tons
Actua volume of shipping 30,100 tons

R = Restriction of new planting

2.8.2 Prepared and preserved pineapple (20.06 ex) is imported under a planned quota, which is
dlocated to trading companies based on their past performance; alocation to newcomersis not permitted.
Table 2.8 indicates the actua levels of imports, as well as the planned quota level.

2.9 Tomato Products

2.9.1 Tomatoesfor processing are distinct in terms of varieties, characteristics, cultivation, harvesting
and distribution methods from tomatoes produced in Japan for fresh consumption. Tomatoes for
processing useare not used for direct table consumption but only for the production of tomato products.
Tomatoesfor direct table consumption are not used for processing in Japan. The" Execution of Projects
for the Production Control of Vegetablesfor Processing Useand Processed V egetable Products”, issued
in 1981 by MAFF, deals with restrictions on plantings of tomatoes for processing use. Processors
areasotorestrict the production of tomato juice, tomato ketchup and tomato sauce. MAFF determines
target production levels for two categories of tomato products: tomato juice, and tomato ketchup and
sauce. Thesedesired production levelsare communicated through the National Council for Production
Control of Tomato for Processing and Processed Tomato Products to agricultural cooperatives and
tomato processors. The cooperatives make contracts with the processing plants with regard to their
cultivation acreage and prices. Tomato processors are obliged to buy al the tomatoes produced in
thecontracted areas. Should afarmer ship out tomatoes produced from an areain excess of theal | ocated
cultivation area, the trading prices of all tomatoes aready shipped out by his agricultural cooperative
will be reduced by 30 per cent.
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2.9.2 Tomato juice produced in Japan is "fresh pack" juice made from fresh tomatoes. After
extraction of the juice, the resulting tomato puree is generally further processed into ketchup or sauce
by the same processing plant.

2.9.3  Imports of tomato juice (20.07 ex) and tomato ketchup and tomato sauce (21.04) are subject
to planned quotas and to special quotas for Okinawa. Prior to 1983, these products were included
within the Miscellaneous Import Quota. A separate quota exists for tomato juice, whereas tomato ketchup
and sauce are aggregated in another quota (see Table 2.9 for quotalevelsand actual imports) . Quotas
are alocated to users and to trading companies, and alocation to newcomersis permitted. Thereare
no import restrictions on fresh tomatoes. Imports of tomato paste and puree were exempted from quota
restrictions in 1972.

TABLE 2.9
Tomato juice, ketchup and sauce

Fiscal year 1980 1981 1982 1983 1984 1985 1986

Planted area for tomatoes
for processing:

Target (ha) 4,300 3,200 2,400 2,200 2,200
Actua (ha.) 5,288 4,270 3,180 2,329 2,004 2,162
Tomatoes for processing (' 000 tons) 360 280 220 130 140 140
(Unit: tons)
Tomato juice
Production: Target 165000 125000 125 000 125 000 125 000
Actua 187,300 160,000 123,900 110,900 110,300 121,000
Import quota: 3090 4 635 5150 5150
of which Okinawa 464 690 690 690
Actua imports (CY)* 141 71 230 113
Tomato ketchup and sauce
Production: Target 185,000 185,000 185,000 175,000 160,000
Actua 160,000 170,000 179,500 182,900 173,000 154,900
Import quota (ketchup and sauce) 3,000 4,500 5,000 5,000
of which Okinawa 1,100 1,660 1,660 1,660
Actual imports* (CY)
Ketchup 1,066 1,253 1,312 1,659
Sauce (CY) 602 471 455 435
Import of ketchup and sauce combined 1,668 1,724 1,767 2,094

*Includes into Okinawa
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3. MAIN ARGUMENTS

3.1 Generd

3.1.1 The United States considered that the quantitative restrictions maintained by Japan on these
twelvecategoriesof agricultura productswerecontrary tothe GATT because (i) they werenot justified
under any specific article of the GATT including Article XI:2; and (ii) the administration of the
restrictions was inconsistent with Article X and Article XIll. Before 1963, these quotas had been
mai ntained as bal ance-of-payments measures under Article XI11; sincethat time, however, they lacked
any GATT justification. Thisinfringement of specific provisions of the GATT constituted a case of
primafacie nullification or impairment of benefits accruing to the United States (BISD 26S5/210-218).
The United States also held, as subordinate points, that the failure of Japan to publish adequate and
timely information on quota volume or value was inconsistent with Articles X and XlI1, and that the
import quotas were not administered in a reasonable manner as required by Article X:3. The
United States requested the Panel to recommend that Japan take action immediately to eliminate all
of its quantitative restrictions on the imports of these twelve categories of products.

3.1.2  Japandid not refute that quantitative restrictions were applied to the twelveitemsin question
but maintained that these were justified exemptions from the genera prohibition on quantitative
restrictions under the provisions of Article X1:2 or Article XX(d) . In addition, all the relevant laws,
regul Ations and administrative rulings were published in such a manner as to he consistent with the
requirements of Articles X:1 and XI11:3, and the administration of the quotas was in full conformity
with Article X:3. The claim of prima facie nullification or impairment of benefits accruing to the
United Stateswas unfounded asthereexisted no contravention of therelevant GATT articles inrelation
to those import restrictions. Furthermore, there was no proof of actua nullification or impairment
supported by factsor statisticsfor individual items. Inaddition, Japan noted that other relevant factors,
including the practicesof other countriesand the special characteristicsof theagricultura sector, needed
to be considered. Japan, therefore, requested the Panel to reject the United States' request.

3.2 Article XI

3.2.1  Japandid not contest that the restrictions applied to the agricultural productsin question were
guantitative restrictions in terms of Article X1:1. Japan considered, however that with the exception
of prepared beef products (16.02 ex), in each and every case these quantitative restrictions were exempt
from the prohibition contained in Article X1:1 by virtue of the provisions of Article X1:2(c)(i).

3.2.2  The United States did not consider that Japan's import quotas could be justified under the
carefully circumscribed series of exceptions provided by Article X1:2. Any exceptions to the ban on
guantitativerestrictionshad to be construed asnarrowly aspossible, and all criteriafor such an exception
had to be met. The negotiating history of Article X1:2(c)(i) indicated that it was intended as a means
of dealing with temporary oversupply problems, yet al of the quotas in question had been in place
for over 40 years. The United States believed that Article X1:2(c)(i) did not exempt quantitative
restrictions imposed to protect domestic support prices. Japan limited supplies to raise prices rather
than setting aprice support level, with theresult that the burden of price support was effectively shifted
from the government to theimport market. Furthermore, Article X1:2(c) was not intended to provide
ameans of protecting the domestic processing of agricultural products but rather to servethe particular
problems of amultitude of Small and unorganized farmers and fishermen. It was thus applicable only
with respect to agricultural or fisheries products imported in any form, and only where, import
restrictions were applied to the fresh product.
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3.2.3  The United States recalled that the Note Ad Article XI:2(c) stated "The term 'in any form'
in this paragraph covered the same products when in an early stage of processing and still perishable,
which compete directly withthefresh product andif freely imported would tend to make therestrictions
onthefresh product ineffective". All foodsdeteriorated over time, but therateof deterioration depended
more heavily on storage conditions, the quality of the food processing and the quality of the product
that wasprocessed thanontimeitself. TheUnited States noted that theUSNational Bureau of Standards
defined " perishable" packaged foods as those with a significant risk of spoilage, loss of value or loss
of palatability within 60 days of the date of packing. The US Institute of Food Technologists Expert
Panel on Food Safety and Nutrition considered dried legumes, nuts and grains, many dried-baked
products such as cereals and pasta, all canned foods, sat and sugar as having a shelf life long enough
to beconsidered " shelf-stable, non-perishable", Furthermore, theneed for observance of proper storage
conditions did not make aproduct perishable. Article X1:2(c)(i) was aimed at those products h-whose
perishability precluded farmersfrom holding their production off themarket until pricescould stabilize.
New freezing, canning, freeze-drying and other technologies now made it possible to space out the
marketing of sudden large crops. There was thus, from a policy standpoint, increasingly less justifiability
to Article X1:2(c)(i) import restrictions. Furthermore, the United States maintained that imports of
a perishable processed product could not be restricted unless imports of the fresh product were also
restricted. Justification under Article XI:2(c) (i) of nearly al the products was barred by one or more
of the following reasons: the product was not in an early stage of processing, nor was it perishable;
the product did not compete directly with the fresh product from which it was made; freeimportation
of the processed product would not undermine domestic supply restrictions on the fresh product; or
there were no import restrictions on the fresh product.

3.2.4  Japan noted that the drafting history of Article X1:2(c) reflected recognition of the specific
characteristics of agriculture. In the Havana Conference, discussions were not only concerned with
proposals to narrow the scope of the exceptions, but also with proposed amendments to broaden the
scope. In this regard, Japan noted that Article X1:2(c)(i) was established in close relation with the
agricultural policies of the countries concerned in the initiadl GATT negotiations and therefore did not
precisely reflect the current situation and specific characteristics of agriculture in each country in the
world. Japan considered it indispensableto understand precisely the actud situation both in production
and consumption which necessitated the production restrictions. The import quotas at issue were not
maintained for the purpose of protecting domestic producers or domestic processing industry of
agricultural products, but rather with aview to ensuring the implementation of domestic governmental
measures for restriction on production or marketing of the products. All products at issue satisfied
the necessary conditions of "agricultural product, imported in any form" as provided for by the Note
AdArticle XI:2(c) . Withrespect totheterm™inany form", Japan believed that the preservation period
of foods had become longer than it used to be and some processed products could be stored for along
time because of the devel opment of freezing and cold storagetechnol ogy, and inthisrespect, constraints
on trading patterns arising from the nature of perishability were disappearing gradually. However,
constraints on trading patterns still existed in the sense that traders had to bear high costs to preserve
products for a long time because consumers evaluated products preserved for along period as being
of low quality. It was for this reason that the term" in any form" should be interpreted on the basis
of criteria credible to those in the trade, not just by mechanical criteria such as changes in quality.
Japan aso pointed out as an example that the relation between potatoes for starch and starch was the
same as that between sugar cane and raw sugar, which was undoubtedly an agricultura product.
Furthermore, the Panel report regarding "EEC Programme of Minimum Import Prices, Licenses and
Vegetables' (L/4687) could provide significant precedent in examining the perishability on a certain
range of products. As for the United States claim that import restrictions on the fresh agricultural
product was a prerequisite to the import restriction on the processed form of such product, Japan
considered that the term "the restriction on the fresh product” in the Note Ad Article XI:2(c) referred
to the governmental measure on the fresh product to restrict its domestic production or marketing.
Inthe caseof import restrictionson the processed agricultural product whereimport of thefresh product
was not restricted, the absence of import restrictions on the fresh product did not nullify the domestic
production restriction on these fresh products due to high transportation cost, etc.
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3.25 TheUnited Statesrecalled that therationalefor Article XI:2(c)(i) import restrictions was that
they were ancillary to adomestic scheme which restricts production or marketings. Article X1:2(c) (i)
required that there be " governmental measures which operate ... to restrict the quantities of the like
domestic product permitted to bemarketed or produced...." TheUnited Statescited the HavanaReports
with regard to interpretation of the word "restrict”: "the essentid point was that the measures of domestic
restriction must effectively keep output below the level which it would have obtained in the absence
of restrictions.”" Sincethe purpose of these limitations wasto preservethe relationship betweenimports
and domesticproducts, theUnited Statesargued that " intheabsenceof restrictions’ meantin theabsence
of both domestic production controls and import controls. For many of the twelve items, production
had not been effectively controlled. In many cases, the Japanese measures focused on planted acreage
rather than on production per se, but new technologies, improved varieties and the vagaries of weather
al resulted in fluctuating and often increasing production levels despite acreage limitation. The
United States also noted that Japan's calculations of potential production were over simplistic. The
calculations did not consider the effects of price on production, ignored alternative production choices,
and were often based on data from periodsin which tradewasrestricted. It argued that what was being
restricted, therefore, was not real production but an optimistic projection of what production could
be. Furthermore, the "governmental measures' maintained by Japan were in many cases non-legally
binding administrative guidance. In lega terms, they were only an appeal for private measures to
betaken voluntarily by private parties. Restriction amountswere decided in cooperation with producer
organizations. Persistent inquiries and bilatera consultations had not uncovered any document with
concrete guidelines directed to farmers and specific sanctions for not following the guidelines. Since
compliance was voluntary, production had often increased, or failed to decline, while imports were
being restrained. In addition, the United States noted that although the import restrictions had been
in place for over 40 years, in most cases the measures affecting domestic production were very recent.

3.2.6  Japan replied that the United States interpretation of effective restriction of production was
unfounded. The drafting history of Article XI:2 did not support the view that "in the absence of
restrictions” inthisplace meant in theabsence of both domestic production controlsand import controls.
Furthermore, to the extent that governmental measures were "effective” it was irrelevant whether or
not the measures were mandatory and statutory. In order to restrict the volume of production, it was
sufficiently effective to reduce cultivation area, a fundamental element for production. The Japanese
governmenta measures, particularly those reating to agricultura policy including production restrictions,
wereeffectively enforced by thedetailed directivesandinstructionsto local governmentsand/or farmers
organs. They were followed exactly by farmers supported by the appropriate penalties in case of
non-compliance and by the full cooperation of local governments and farmers organizations as well
as through the self-disciplinary functioning of rura agricultural communities. Such centralized and
mutually collaborative structure of policy implementation was the crux of government enforcement

in Japan.

3.2.7  The United States stressed that the domestic supply management scheme had to concern the
"like product" of the restricted imports. A product could not be considered a "like product” merely
because it was a competing product. Nor did "like product” refer to an article industrially processed
from the fresh primary product And stored in anon-perishable form. Glucose and other sugars were
thus not like productsto starches or potatoes; fruit juiceswerenot like productsto fresh fruit produced
primarily for fresh consumption; canned pineapple was not a like product to fresh pineapple.

3.2.8  Japannoted that al Japaneseimport restrictionswere established on the basis of alike product
link with fresh products under production and/or marketing restrictions as further explained in itsitem
by item arguments. Japan did not claim an "upstream/downstream” relationship as the definition of
alike product relationship, but noted that the established interpretation of "the like product” had not
yet beenfound, exceptin somelimited cases. Thespirit of thelegislation aswell asthemarket redlities,
such as the purpose of use, economic value, and direct substitutability of the product, should be taken
into account in judging the realm of like product relations.
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3.29 TheUnited Statesemphasized that import restrictionscoul d not go beyond what was necessary
to achieve the objectives of Article X1:2(c)(i). This criterion limited the use of import quotas on
downstream products. For example, import restrictions on tomato ketchup and sauce exceeded the
level necessary to secure enforcement of production controls on the fresh product because there were
no import controls applied to earlier processed forms of the product.

3.2.10 Japan agreed that import restrictions on processed products should not exceed the level of
restrictions actualy necessary for enforcement of governmental measures restricting production or
marketing of the primary product. All the Japanese import restrictions on processed agricultura products
were in parald with the enforcement of actual restrictive measures on domestic production.

3.2.11 The United States noted that the last paragraph of Article X1:2 explicitly required that any
restrictions applied under Article XI:2(c)(i) could not be such as would reduce the total of imports
from &l sources relative to the total of domestic production which might reasonably be expected to
exist in the absence of restrictions. In determining this proportion, due regard should be paid to the
proportion prevailing inapreviousrepresentative period and to any specia factorsinfluencingthetrade.
The United States aso noted that because the Japanese measures had been in place for such along
time, therelative efficiency of producers and other " special factors" (including advanced technology,
new products, and high quality branded products) were more important than historic performancein
determining appropriate market shares. For those commodities whose domestic support prices were
aboveworldlevels, growthin unrestricted exportsto Japan could be expected until the Japanese support
price and the world price converged. Elimination of Japanese quotas on other agricultura products
had been followed by significant increases in imports. The United States further maintained that the
Japanese approach did not view imports as a natural and welcome source of competition, but rel egated
them to therole of residual supplieswhen domestic suppliesfell short, or as supplies of raw materias
in the most basic form possible. Where there were unfilled quotas, particularly in spite of large gaps
between Japanese and world prices, it merely indicated al the more the profoundly disruptive effect
of quotas on import trade. The Japaneseimport restrictions held the share of imports from all sources
bel ow that which would prevail intheabsence of restrictions, thus changing the competitivere ationship
betweenimportsand domestic production (arel ationship protected by Article X1) . Article XI:2further
required that advance public notice be given of any quota, to reduce to a minimum the inevitable
commercia uncertainty and consequent damage to trade generated by a quota.

3.2.12 Japanobserved that becausethe quotasin question had been maintai ned since Japan' saccession
tothe GATT, it would benon-conclusiveand difficult to cal cul ate objectively thetota of importsrelative
tothetota of domestic production as compared with the proportion which might reasonably be expected
to rule between the two in the absence of restrictions. There was no evidence, considering the lack
of competitiveness of most of the United States products, that the United States export share of the
Japanese market would meaningfully increaseif thequotaswere eliminated. Therewere, indeed, many
productsfor whichimportshad declined followingliberaization. Adequatemarket accesswasprovided
for al the productsin question, as evident from therate of unfilled quotas. Furthermore, the frequent
establishment of minimum quota levels assured that imports were not considered as residual supplies.

3.2.13 The United States also considered that the rationade for Article Xl, like the rationale for
Article I11, isto protect expectations regarding the competitive relationship between imports and domestic
products. Article X1 appliesregardiess of whether thereisanegotiated tariff concession; Article X1:1
does not mention trade effects, but categorically bans quantitative restrictions. The distortion caused
by import quotas -- particularly quotas as long-standing as these -- was recognized by the Panel on
Japanese M easures on Imports of L eather, which stressed that the existence of aquantitativerestriction
should be presumed to cause nullification or impairment, not only because of any effect if had on the
volume of trade but al so because of the commercial uncertainty and cost generated thereby. Following
thereasoning of therecently-adopted Panel decision on United States-- Taxeson Petroleum and Certain
Imported Substances, measures inconsistent with Article X1 would result in ipso facto nullification
or impairment of benefits accruing to the United States under the General Agreement.”
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3.3 State-trading Operations

3.3.1  Japannotedthat sweetened condensed wholemilk, sweetened condensed skimmed milk, whole
milk powder, skimmed milk powder, whey powder, buttermilk powder, and beef were subject to
monopoly trading by LIPC. LIPC was a state-trading enterprise under Article XVII. It could be
considered as a marketing board, athough it was not so named. LIPC was independent from the
government and autonomously conducted its routine business. Government approva of other aspects
of its operations were necessary to ensure that it adequately fulfilled the purpose of the law. With
regard to beef, Japan noted that the existence of some exceptiona casesinwhich beef was not imported
by LIPC (i.e. for Okinawause, school lunches, etc.) did not affect the monopolistic nature of theLIPC's
beef import operations. LIPC fell within the purview of a state trading enterprise described in
paragraph 1(a) of Article XV 11 since L1PC had been granted the special privileges of import monopoly
on "designated dairy products’ as well as on "beef", by law. Japan noted that the general principles
of non-discriminatory treastment applied to the LIPC's operation. It considered the United States
assertion that LIPC' s operation should be subject to the obligation of Article 111 (National Treatment)
to be groundless.

3.3.2  The United States observed that in practice LIPC actually imported only about 50 per cent
of Japanese beef imports, including bovine internal organs, and had no role at all in the importation
of prepared and preserved beef. Theimport restrictions on the beef category at issue (16.02) consisted
of an import quota under the authority of the Import Trade Control Order. In addition, LIPC was
so closely controlled by the Ministry of Agriculture, Forestry and Fisheriesthat it must be considered
apart of thegovernment itself and thus subject to the provisions of Article 111 rather than Article XVII.
However, evenif it wereastate-trading enterpriseintermsof the General Agreement, it wasnonetheless
subject to Article XI, especially in as much as it laid down regulations governing private trade.

3.3.3 Japanindicated that it had a different interpretation of the relationship between Article X1:1
and a state-trading monopoly, based on the drafting history of state-trading provisions. The London
Draft of the Charter of the International Trade Organization required that state-trading be conducted,
as far as possible, under the same conditions as private trading. There was an obligation of
non-discrimination and of negotiation of maximum margin. The latter was expanded in the Geneva
Draft to oblige negotiation of a maximum import duty or another mutually satisfactory arrangement.
In addition to those obligations, the US, London, New York , and Geneva drafts al stipulated the
obligation of a state-trading monopoly to "import such quantities of the product as will be sufficient
to satisfy thefull domestic demand”. In Japan'sview, it wasthrough this obligation to import acertain
level, rather than obliging the prohibition of quantitativerestrictions, that thedraftersforesaw removing
therestrictive effectson imports of products subject to state-trading monopolies. At the Genevasession
it was said that:

"... if the monopoly does not satisfy domestic demand it will be in a position, as it were,
automaticaly to apply quantitative restriction. It does not need to do anything beyond that.
Therefore, ... itisnecessary, if you are to prevent akind of quantitative restriction being applied
almost automatically by monopoaly, to lay down that the monopoly shall satisfy domestic demand".

These particular provisions (obligationsto negotiate protective marginsand to sati sfy domestic demand)
were not incorporated into the General Agreement, which provides for non-discriminatory treatment,
recognition of the importance of negotiations to reduce obstacles to trade by state-trading enterprises,
and obligations to notify products subject to state-trading and import mark-ups. Since the GATT did
not stipulate the obligation of state-trading monopolies to satisfy domestic demand laid down in the
drafts of the Internationa Trade Organization, which corresponded to the obligation to abolish quantitative
restrictionsin the cases of private trade, Japan maintained that prohibition of quantitative restrictions
as provided for in paragraph 1 of Article X1 of the GATT did not apply in the case of a state-trading
monopoly.
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3.3.4 TheUnited States stated that note ad Articles X1, XII, XIlI, X1V and XVIII clearly indicated
that the operation of a quantitative restriction through a state-trading enterprise did not make it any
less a restriction nor any less subject to Article XI. If this arrangement were found to be GATT
consistent, Japan would be able to do through LIPC what it could not legally do by import quota.
The Note cited reflected that the drafters of Article XI were aware of, and wished to prevent, the
possibility of such nullification of Article XI:1 through state trading. Furthermore, in the event of
any conflict, thespecificNote Ad Articles XI, X1, X1V, XV and XV 11 would prevail over any genera
exception provisions in Article XX."

3.3.5 Japan did not agree with the United States claim that the note ad Article XI was meant to
impose obligations on a member state to diminate the quantitative restrictions as stipulated in Article XI:1
of the GATT. During the London Session discussions on balance of payments it was recognized that
exceptions concerning restrictions on imports under private trade to safeguard the external financia
position should be applied mutatis mutandisto therestriction of imports by astatetrading organization,
(paragraph 6 of Article 26). Thewording " by state-trading organizations, etc" was later replaced with
"madeeffectivethrough state-trading operations' with nointention to ater the substance of themeaning.
Indeed, the idea behind the provision was amply illustrated by the following statement at the Geneva
Session: "If you will look at Article 26 (of the New York Draft) which deals with the problem of
balance of payment difficulties, you will see at the end Paragraph 7 it says " Throughout this Section
the phrase 'import restrictions includes the restriction of imports by state-trading enterprises to an
extent greater than that which would bepermissibleunder Article 32". Inother words, the state-trading
enterprise can do just what, under private trading, would be accomplished by means of import restrictions
for bal ance of paymentspurposes.” The Tariff Agreement Committee of the GenevaConference adopted
asthe third paragraph of the provision equivalent to Article X1 of GATT, aparagraph which differed
from the note ad Article X1 of GATT only in that it contained no mention of Article XVI1II of GATT.
This paragraph was later transferred to Annex | (Notes and Supplementary Provisions) of the GATT.
Japan thus considered that the note ad Article XI was a provision just to allow an exception for
state-trading operationsto impose trade restrictions beyond the disciplines stipulated under Article 11:4
and XVII in parallel with the admittance for private-trading to be exempted from the obligation under
Article XI:1 in case there existed reasons under Article X1:2.

3.3.6  The United States argued that if Japan wished to raise the drafting history of the Havana
Charter, it should also be noted that in Article XXIX of the General Agreement, contracting parties
had undertaken to observe, to the fullest extent of their executive authority, the general principles of
Chapters | to VI inclusive and Chapter IX of the Charter pending their acceptance of it. Thus, even
though certain provisions of the Charter had not been explicitly carried over to the General Agreement.
It was pertinent in this connection that one of the provision applied through Article XXIX was
Article 31:5 of the Charter, dluded to by Japan, which provided that "with regard to any product [subject
to an import monopoly], the monopoly shall, wherever this principle can be effectively applied and
subject to the other provisions of this Charter, import and offer for sale such quantities of the product
as will be sufficient to satisfy the full domestic demand for the imported product, account being taken
of any rationing to consumers of the imported and like domestic product which may be in force at
the time.

3.3.7  Japan observed that Article XX(d) also provided an exception to Article X1 for state-trading
operations. Article XX(d) stipulated that: "nothing in this Agreement shall be construed to prevent
the adoption or enforcement by any contracting party of measures ... necessary to secure compliance
with laws or regulations which are not inconsistent with the provisions of this Agreement including
those relating to the enforcement of monopolies operated under paragraph 4 of Articlell and
Article XVII ..." It was at the London session of the Preparatory Committee that the origin of this
provision appeared. At that session, "there was genera agreement that restrictions or prohibitions
on private trade might be imposed in order to protect the position of state-trading enterprises ..."
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(p- 12, London Report). The London draft for the Charter specifically stipulated an exception to its
Article 25 on the Genera Elimination of Quantitative Restrictions as follows:

"(2) The provisions of paragraph (1) shall not extend to the following:

(g) Import and export prohibitions or restrictions imposed on private trade for the purpose
of establishing anew or maintaining an existing monopoly of tradefor astate-trading enterprise
operated under Articles 31, 32 and 33."

At the Geneva session, this paragraph regarding the exception allowed for the enforcement of
state-trading monopolies was transferred to Article 37(g) of the New York Draft, i.e. the origin of
the current GATT Article XX(d). On the basis of this drafting history, Japan considered that
Article XX(d) wasaprovision confirming that import and export prohibitions or restrictionson private
trade were inevitable in order to establish a new or maintain an existing monopoly of trade for a
state-trading enterprise, and that such prohibitions or restrictions were alowed as an exception to the
GATT.

3.3.8  The United States argued that if an import restriction maintained by LIPC was prohibited
by Article XI:1 and not justified under Article X1:2, Article XX(d) could not be invoked as a means
of enforcement of it. Article XX(d) on its face only applied where there were import monopolies,
not any other form of state-trading related restrictions. However, Article XX(d) could not be used
to enforce a GATT-inconsistent import monopoly such as one inconsistent with Article 11:4. Use of
Article XX(d) in this manner to enforce a the border measures that were in themselves
GATT-inconsistent, was clearly inconsistent with the requirements in the preamble of that article.
No other party maintaining import restrictions through state-trading agencies had ever attempted to
makethisargument; waiversunder Article XXV. Acceptance of the interpretation espoused by Japan
would permit any government to restrict imports or exports of any agricultura or industria product
as long as the restriction was operated through a state-trading enterprise.  The United States urged
the Pand to reject this line of argument.

3.4 Product-Specific Arguments

Dairy Products

3.4.1 The United States observed that imports of processed cheese were not permitted into Japan
except for the hotd trade and a small quota for Okinawa. This amounted to a prohibition of imports
for the generd Japanese market inconsistent with Article X1:2(c)(i). Furthermore, Jgpan did not maintain
an effective supply management program limiting the production of milk and milk products. The
government program covered only milk for processing and not total milk production, and had no
mechanismto prevent the diversion of milk from oneusetotheother. Both milk productionand national
guotalevels had increased every year except 1986, and milk production had consistently exceeded the
national target levelsbothfor total milk production and milk for processing under thedeficiency payment
scheme. Japan's hypothetical projections of production potential were statistically invalid, omitting
such relevant factors as feed costs, capital costs, and the fact that Japanese support prices were amost
three times higher than the world price. The prefectural organizations distributed the full amount of
payment from fluid milk, processed milk in quota, and processed milk out of quota in alump sum
payment to the producer cooperatives, which passed these payments on to farmers on an averagebasis.
N°individua farmer could perceive thefinancial consequences of hisover production. The occasional
dairy cow culling program financed by the L1PC had no requirementsfor producersto stay out of milk
production for any period of time, and so operated to finance the replacement of less productive cows
with higher producing ones.



-30 -

3.4.2  Japan considered that it was not proper to discussimport amounts on the basis of each individua
dairy product because of their mutual substitutability and reversibility. Inthecontext of therequirement
under Article X1:2(c), al the imported milk products should be treated as a whole in terms of milk
equivalent. In 1986 the milk equivalent of imported dairy products amounted to 51% of the domestic
manufacturing milk production plus the milk equivalent of imports. The Nationa Ceiling Quantity
under the deficiency payment for manufacturing milk and the target quantity system that alocated the
whole production of raw milk, had been effectively enforced to restrict to alarge extent the production
potential of raw milk in Japan. As for the National Ceiling Quantity, in FY 1986 the amount was
maintained at the same level as previous years and decreased in FY 1987, while the amount of the
target quantity was decreased in two consecutive years, FY 1986 and FY 1987. Potentid milk production
had been projected on the basis of production from FY 1975, when the influence of the oil crisis had
diminished, to FY 1978, just before production controls based on target levels were implemented.
These estimates were double-checked by those obtained if potential production were calculated on the
basis of estimated number of herds and estimated yield. Therefore, estimates of production potential
were adequately accurate. Taking account of the decreased feed and capital costs, and the reduced
support price from 1979 to 1986, would result in an even greater production potential. Potential milk
production had risen rapidly due to increased productivity and producers aspirations to expand
production. The ceiling quantity for deficiency payments had been established at about one haf of
potential production, and as aresult, actua production was much lower than potentia production for
manufacturing milk. The National Ceiling Quantity had scarcely been increased and was reduced in
FY 1987. Manufacturing milk produced in excess of the ceiling quantity was not eligible for the
deficiency payment and the low prices thus received for this milk virtualy prohibited its continued
production. Eventhe most efficient producerswould have difficulty in covering their production costs
without deficiency payments. Furthermore, the surcharge on excess production and reduction of the
subsequent quota allotment operated as effective penaties on over production. The actua production
of milk in excessof thetarget and ceiling quantitieswasinsignificant inlight of the unexpected stagnation
in demand for drinking milk and the ambitious policy goals of limiting production to less than half
of its potentia level. Judging from these facts, it was apparent that production restrictions had been
working effectively.

3.4.3 TheUnited States considered that Japan'simport quotas were maintained for the purpose of
protecting the domestic processing industry. Processed cheese, lactose, non-fat dry milk and dairy
food preparationscould not be considered asproductsin an early stage of processing and still perishable.
Processed cheese had a shelf-life of up to 24 months under refrigeration and could be maintained longer
infrozen storage. Properly stored, lactose (whether crudeor refined) would maintainitsquality without
deteriorationfor years. Furthermore, processed cheesewas not subject to any form of domestic supply
management. There were noimport quotas on natura cheese, which was equally a milk product, and
the " necessity" of import controls on processed cheese was thus questionable. On the other hand, Japan
provided a tariff quota with duty-free access for natura cheese to be mixed with Japanese cheese in
the production of processed cheese. The Japanese Government had promoted processed cheese production
and subsidized construction of modern processed cheese plants. Lactose was a by-product of the
cheese-making process and was not produced in Japan; it did not compete directly with milk, and
could not be used in foods and feeds as was most whey powder. It was thus difficult to understand
the need for import quotas on that product. Japan had argued that dairy products were reversible and
substitutable, but most of such products were not substitutable; for instance, butter could not be used
incattlefeed. TheUnited Statesfurther observed that very few importsof dairy productswere handled
through LIPC. Inthe LIPC "designated" dairy products, imports could take place only if domestic
prices were above the stabilization indicative prices. But these latter were set at such high levels that
the LIPC had made almost no imports.
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3.4.4  Japan emphasized that import quotas were not intended to protect the processing industry
of dairy products, but were maintained solely for the purpose of enforcing the production control of
raw milk. Milk was perishable and bulky compared to its price, and so it was usually traded in the
form of dairy products. Dairy products were thus like products to raw milk. The high degree of
reversibility and substitutability between raw milk and dairy products and also among many dairy
products made necessary the restrictions on imports of dairy products, to prevent imported dairy products
from interfering with domestic restrictions on milk production. For example, by adding water to
condensed skimmed milk one got skimmed milk, and by then adding butter one regained raw milk.
Reversibility and substitutability of usages, such as between skimmed milk powder and whey powder,
also existed. Crude lactose was at the initial phase of processing before they turned into lactose, and
it was perishable in the same way aswhey powder and skimmed milk powder were perishable. Crude
lactose was al so essentially identical to whey powder with respect to ingredients, usage and production
process, and certain whey powders were under the monopoly control of LIPC. In addition, butter,
skimmed milk powder, sweetened condensed whole milk, sweetened condensed skimmed milk, whole
milk powder and butter milk powder were also under LIPC monopoly control. Japan stressed that
import restrictions on these and other dairy products were essentia for the proper operation of the
price stabilization scheme and were thus justified under the provisions of Article XX(d). Contrary
to the United States assertions the fact that LIPC had not recently imported milk products was due
totheenforcement of the severe productionrestriction onraw milk and not tothelevel of thestabilization
indicative prices. Furthermore, the existence of large imports of dairy products not subject to state
trading (such as natural cheese) was evidence only that the range of state-traded items were limited
to the necessary minimum in Japan.

3.4.5 The United States noted that the ratio of imports to production had been declining whereas
the ceiling quantity was on the rise. Given the acknowledged lack of international competitiveness
of Japanese production, in the absence of restrictions on imports and domestic production, imports
from &l sources would rise significantly. Current United States trade interests centered on they products,
processed cheeses, and especially on prepared dairy products such as frozen yogurt mix and ice cream.
TheUnited Statesnoted therefusal of MAFF to allocate quotafor frozen yogurt mix, and thedifficulties
experienced by exporters of other dairy products to obtain quota allocations. No imports of processed
cheese were permitted except to Okinawa and for very limited special purposes; this amounted to a
prohibition on processed imports into the non-Okinawa Japanese market, and it was a settled interpretation
that import prohibitions could never be justified under Article X1:2(c)(i). In the absence of import
restrictions, the United States considered that its market share for these products would increase
substantially.

3.4.6  Japan observed that in view of the reversibility and substitutability of dairy products, it was
necessary to examine imports of dairy products as awhole on the basis of raw milk equivalency. And
the imported amount of dairy products in milk equivaent terms had been increasing with an upward
trend. Import access should be evaluated in terms of the high degree of domestic production controls
imposed on total milk production relative to potential production. Whereas domestic production of
manufacturing milk was restricted to about half its potential level, imports in milk equivaent terms
reached 2.6 million tonsin FY 1986, almost equal to the restricted production of manufacturing milk.
The United States, by contrast, had imposed rigid and extensive import restrictions on dairy products
for many years based on a waiver of the GATT and had alocated only a limited access to imports,
i.e. in fiscal year 1986, 1.9 per cent of the supply volume of raw milk (production plus the milk
equivalent of imports). The corresponding figure for Japan was 26 per cent. Japanese imports of
both natura and processed cheese accounted for 80 per cent of the domestic supplies.
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Dried Leguminous V egetables

3.4.7 TheUnited States observed that the supply management scheme for dried leguminous vegetables
was implemented exclusively through administrative guidance, and was thus voluntary and optional.
Any restraints only applied to Hokkaido, thus leaving about 20 per cent of production completely
unrestricted.  The Jgpanese program offered no incentives to control production and imposed no pendties
on non-participation. Acreage had been declining over time, and the decreases in production since
the 1984 introduction of planting restrictions were not appreciably different from the prior existing
trend. Acreage had actually increased in the 1980-1985 period. The United States also maintained
that an effective supply control program should be concerned with the actual quantity produced and
not just the cultivated area. Increased yields per hectare could offset reduced planting area, and as
the Japanese data showed, there could beannual fluctuationsinyields per hectare. Furthermore, beans
and peanuts had been designated to receive resourcesthat were being shifted away from ricecultivation,
andtheacreagedeclinesin 1985and 1986 only reduced theareato what it had been beforethesubsidized
rice diversion program began.

3.4.8  Japanmaintained that to effectively restrict thevolume of production it was sufficient toreduce
cultivation area, afundamental element of production. Furthermore, as Hokkaido accounted for over
80 per cent of nationad production and 90 per cent of shipped volume, enforcement of production controls
in Hokkaido was sufficient to effectively restrict total Japanese production. Planted area for dried
leguminous vegetables had shown substantial declines, not only in Hokkaido but nationwide. Planted
areahad decreased by 26 per cent following theimplementation of controlsin 1984 until 1986, in spite
of increased potential production as farmers were pressured to shift out of rice production. The
production control measures were enforced through a written directive from MAFF on the basis of
theAgricultural BasicLaw. Theinitial target of planting acreagewasrevised every year in consideration
of the previous year' sharvest and carry-over stocks. The effectiveness of the production controlswere
further reinforced by the penaltiesimposed for excesscultivation, asremoval from government subsidies
or loans raised a farmer's production costs to levels which made continued operation difficult. As
aresult, the production of legumes in Hokkaido had declined 27 per cent from 1984 to 1986, despite
favorable crop conditions.

3.49 The United States observed that dried leguminous vegetables were shelf-stable and
non-perishable and therefore outside the scope of Article X1:2(c)(i). They further questioned the necessity
of import restrictions on dried beans, particularly in light of the liberalization of imports of bean paste,
the primary form in which beans were consumed in Japan.

3.4.10 Japan observed that imported and domestic dried leguminous vegetables were identical and
were products which had not undergone any industrial processing. They were still germinative and
would deteriorate over time. All dried leguminous vegetables were substitutable with each other as
raw materialsfor bean pastedespitequality differences. Importsof liberalized bean pastewereminimal,
primarily for use as a filler material or for lower grade products. Japan maintained that import
restrictions were essential for the operation of the domestic supply restriction program.

3.4.11 TheUnited Statesrecalled that although Japanese consumptionwasactually increasing, import
levels fluctuated considerably from year to year and imports were relegated to aresidua supply role.
The United States further noted that prices in Japan were three and one half times the world level,
and that liberalization of importswould result not only in demand increasesin responseto lower prices,
but aso in demand for beans for non-traditional uses. Maintenance of this import quota reduced the
total of imports from al sources relative to production in comparison to the proportion reasonably
to be expected in the absence of restrictions this contravened Article X1:2.
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3.4.12 Japanindicated that the long term trend of demand for dried beans was declining or stagnant
because the caloric intake per person in Japan was approaching its maximum limit. The elasticity of
demand for dried beans against income or price was negative, so declines in price would not result
inincreased demand. Yet, in spiteof this sluggish demand and recent bumper crops, Japan maintained
a minimum import quota which resulted in imports providing ailmost 50 per cent of total supplies.
Japan pointed Out that the types of dried beans imported from the United States were not the preferred
small red beans, and that their prices in Japan were close to the world level, and that abolition of the
four category quota system would result in a decline in imports of French beans and peas from the
United States in preference for imports of small red beans.

Starch and Sugar Products

3.4.13 TheUnited States maintained that Japan' s supply management programs had been ineffective
in restricting production of either potatoes, potato starch, or all starches. Japanese projections of
"potential production” were technically flawed as had been earlier indicated. The United States
considered that the domestic measures were designed for price support, not production control, otherwise
there should be controls on the quantities produced of starch, inulin, glucose, and food preparations
containing added sugar. Any decline in the number of potato starch plants did not necessarily reflect
the effectiveness of production restrictions, but was rather linked to increased plant size, industrial
rationalization, and the increasing competitiveness of other starches. Because the tariff quota system
for cornstarch (requiring starch users importing corn starch duty free under tariff quota to purchase
guantities of domestic potato starch) obviated the necessity for intervention in the starch market, no
producers had actualy been excluded from the government program for potato starch.

3.4.14 Japanobserved that the production of potato and sweet potato starch had declined considerably
from its 800 thousand ton peak level in 1965 until about 400 thousand tons in 1985 as a result of
restrictive measures for production and sales by the government. Since then it had been relatively
stable, athough potential production was estimated to be as high as the 1965 level in light of rising
yields per hectare and starch yields, etc. Federations of farmers who did not follow the restrictive
production and sal esprogramswere excluded from the government purchase schemeif pricesfell below
the established minimum levels. As further evidence of the effectiveness of the production contrals,
Japan noted that the number of potato and sweet potato starch manufacturing plants had declined by
more than 90 per cent in the last 25 years. This was not due to industria consolidation but to the
extinction of potato starch manufacturing plantsin many prefectures. The percentage of potato starches
relative to total starch supplies had declined in twenty years from 69 per cent to 18 per cent. Japan
stated that the effectivenessof thegovernmental measuresfor productionand sal esrestriction on potatoes
and potato starches was clearly evident from the dramatic decreases in quantities produced.

3.4.15 TheUnited States held that starch and inulin, glucose and other sugar preparations were not
perishable, primary agricultura productsasrequired by Article X1:2(c)(i). Starches, if properly stored,
could retain their quality for food processing purposes indefinitely. Glucose, if properly stored, could
also retain its quality without deterioration for years. The sugar containing products under category
21.07 contained many products that were highly processed and/or had a lengthy shelf-life. The
United States also questioned the necessity of import restrictions on starch and inulin to protect supply
management of potatoes, as starch and inulin did not compete directly with potatoesand sweet potatoes.
On the other hand, imports of fresh potatoes were not restricted, although these were storable and
tradeable commoditiesin their unprocessed form. The United States thus considered that the purpose
of the quota was to provide import protection for manufacturers. Furthermore, Japan did not restrict
imports of modified starch, a product which was therefore displacing crude starch. The United States
noted that there was no logical connection between supply management of potatoes and import restrictions
onglucoseor sugar food preparations containing added sugar. Glucoseand food preparationscontaining
added sugar did not compete directly with potatoes or sweet potatoes, were not in an early stage of
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processing and, as previously noted, were not perishable. Glucose was the product of sophisticated
food chemistry and was produced by a small number of producers. It was not primarily a sweetener,
whereas sugar was, and it was not i nterchangeabl e with sugar in beverages. The United Statesrecalled
that imports of sugar into Japan were not subject to quota. Food preparations containing added sugar
included such products as cookies and baked goods. There was no relation between starch production
and a product's having a sugar content of 50 per cent or more. The United States also observed that
in aprevious GATT notification, Japan had indicated that the reason for these quotas was to protect
sugar producers, not potato producers.

3.4.16 Japan stated that Article X1:2(c) of the GATT was applicable to "an agricultura product,
imported in any form,". With respect to an agricultural product which was internationaly distributed
adwaysin its smply processed form, it was obvious that such a processed product was adso an agricultura
product. Sugar cane was not transacted internationally as such, but rather in the form of the raw sugar
simply processed therefrom. Raw sugar was undoubtedly an agricultural product. Potatoes and sweet
potatoes produced for starch were not marketed as such but were immediately taken from the farm
to starch plants after harvesting, then ground, washed and dried, and traded only in the form of starch.
This was anaogous to sugar cane traded only in the form of raw sugar. Therefore, Japan maintained
that starch wasan agricultural product inthe same manner asraw sugar was undoubtedly an agricultural
product. It was known that the quality of starch deteriorated in ashort time under normal preservation
conditions. Imported starchwasalike product of the sweet potato and potato starch on which production
and sales restrictions were applied, and of potatoes used for starch production which were aways
marketed in theform of starch. It was essentia torestrict theinflow of starch from overseasinto Japan
as well as to restrict the production and sales of potato starches in order to secure the effectiveness
of the severerestriction of production on potatoes used for starch, because all potatoes used for starch
were marketed only in the form of starch. Therefore imports of starch were restricted. Japan noted
that, in particular, sweet potato for starch was distinct from that for eating as a vegetable in terms of
its variety, characteristics, cultivation, harvesting and distribution methods. Sweet potato for starch
was not used for eating as avegetable nor were vegetable-use sweet potatoes used for starch production.
Therewas no actua tradein fresh potatoes for starch production and, therefore, no import restrictions
were necessary. Japan further observed that about 60 per cent of its domestically produced potato
and sweet potato starch Was used for the production of glucose and other sugars such as " mizu-ame".
Japanthus considered that therel ati onshi p of glucoseand other sugarsto potato and sweet potato starches
was similar to the relationship between sugar and sugar beet or sugar cane. Glucose and other sugars
were made in a simple processing procedure such as decomposing potato or sweet potato starch with
acids or enzymes, and mizu-ame was still perishable. These sugars and sugar food preparations were
used mainly for confectionery items and beverages, and were usualy interchangeable with regard to
their usage. Japan thus considered that unrestricted importation of these items would impair the
production control son potatoes, sweet potatoes, and their starches. Japan noted that the present situation
was quite different from that at the time of the 1983 GATT notification cited by the United States.
"Sugar other than cane sugar or beet sugar” classified under 17.02 and "food preparations consisting
of sugar less than 50 per cent by weight" classified under 21.07 were to be imported freely as aresult
of negotiations with the United States after that notification. In contrast, in the United States sugar
food preparations with 10 per cent or more by dry weight of sugar were subject to import restriction,
andimport of thosewith 65 per cent or more by dry weight of sugar wereprohibited. Modified starches,
which were sophistically processed and sometimes used for the production of plastics, were not
agricultural products because of the sophisticated processing of the starch and were not perishable;
therefore, Japan had liberalized their importation.

3.4.17 The United States noted that since all crude starches were subject to the same import quota,
theratio of importsto production should consider al starches produced in Japan, not just potato starch;
on this basis, import share had declined to about 6 per cent for the last five years. In addition, the
United States observed that the Japanese domestic pricefor potato starch was about fivetimestheworld
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price, and agreed with the statement by Japan that in the absence of import quotas imported starches
would replace Japanese production. Maintenance of thisimport quotareduced thetotal of import from
al sources rdative to production in comparison to the proportion reasonably to be expected in the absence
of restrictions; this contravened Article XI:2.

3.4.18 Japan noted that whereas the production of potato starches had been declining, import quotas
for starch had been increasing, and the ratio of imported starches to potato starches had risen from
8.6 per cent in 1970 to 36.6 per cent in 1985. Import access had been further improved by the 1984
liberalization of imports of food preparations containing less than 50 per cent by weight of sucrose.
Japan maintained that the purpose of theimport restrictions were not to protect the processing industry
but to effectively enforce the restrictive measures on production and sales of potatoes for starch. In
fact, the number of potato starch manufacturing plants had declined from 2,657 in 1960 to only 120
in 1985, not becauseof industria consolidation but dueto the extinction of potato starch manufacturing
plants in many prefectures.

Groundnuts

3.4.19 The United States considered that Japan's supply management program on groundnuts was
not a"governmental measure" in terms of Article X1:2(c)(i) as it was based solely on administrative
guidance. Furthermore, there did not appear to be any mechanism for effective enforcement of the
production or marketing limits. The measures were inappropriately applied only to area and not to
quantity produced. Reductions in area planted with groundnuts had declined over time not because
of any governmental measures, but because of real estate devel opment in the areas surrounding Tokyo.
On the contrary, the government had subsidized the conversion of acreage from rice into groundnuts.

3.4.20 Japannoted that the 1984 written directivefrom MAFF to the Principal Groundnut-Producing
Prefecture Liaison Council described precisely the procedures of production control and imposition
of penalties. Since the implementation of the current production controlsin 1984, groundnut acreage
had declined by 18 per cent to 1986. This was in contrast to increased potential production arising
from the shift away from rice cultivation and the use of groundnuts in crop rotation schemes. The
production restrictions had thus been effective and were further enforced by penaizing farmers exceeding
target cultivation areas. Theloss of digibility for government or prefectural subsidies or loans made
continued operation difficult. In order to restrict production, Japan maintained that it was sufficient
to reduce cultivation area, afundamental element of production, which was evidenced by the fact that
groundnut production had declined by 9 per cent from 1984 to 1986 despite good harvests.

3.4.21 The United States believed that declines in consumption in Japan were due to the artificially
high prices maintained for groundnuts in comparison with other snack foods. The substantial and
continuing increasesinimportsof unrestricted processed peanut productsindicated the potential demand
for groundnutsin Japan. The United Stateswas aleader in the international market for edible peanuts
and its trade was damaged by the Japanese restrictions. The United States also recaled Japanese
statements that the cost difference between domestic and foreign produced groundnuts was widening,
and that domestic groundnuts would be unable to compete with free imports. The United States thus
considered that the purpose of the groundnut quota was import protection and price support, not
enforcement of domestic supply controls. The proportion of imports from all sources to domestic
production would increase substantially in the absence of restrictions, and so the provisions of the last
sentence of Article X1:2 were not satisfied.

3.4.22 Japan considered that restrictions on lower priced importswere necessary to the enforcement
of the domestic supply management scheme. Nonetheless, Japan had maintained a minimum import
guotasince FY 1984, even in the face of decreased domestic consumption, and imports accounted for
60-70 per cent of total suppliesof shelled groundnuts. Japan aimed to maintain the productionto import



-36 -

bal ance of about oneto two inthefuture. Japan pointed out that the rate of price-increase of groundnuts
was not higher than other foods, and considered that long-term declines in consumption were due to
the caloricintake per person in Japan approaching its maximum limit, aswell asconsumers' preference
for varied and less fatty foods. The United States share in the Japanese imports increased from O per
cent in 1965 to 48 per cent in 1985, and Japan believed that the import restriction was not damaging
the United States interests. Imports of processed groundnut products were not expected to increase
in the future as the imported products were inferior in quality to domestically processed ones, and
their prices had begun to decline.

Beef Products

3.4.23 TheUnited States observed that there were no governmental measuresto restrict beef production
in Japan as required by Article XI:2(c) (i); the Livestock Products Price Stabilization Law provided
for maintenance of prices five times world levels through stringently restricting imports. Prepared
and preserved beef were not in an early stage of processing nor still perishable.  Furthermore, the
restrictions were capricious, covering beef products if prepared in one way but not in another. The
guota for beef products was less than one percent of total beef imports and a fraction of domestic
consumption; the share of imports relative to production was held to well below that which would
prevail in the absence of restrictions. The United States noted that there was unfilled demand for meat
products, as evident from theincreasing demand for non-quota substitutes and increased imports following
guota liberalization for other meat products. The quota was so restrictive and allocated in such
uneconomical amounts, that it was common for an importer to pay a number of quota holders a
substantial premiumtoimport on hisbehaf. TheUnited Statesalso questioned why importsof prepared
beef products, other than boiled beef and canned beef, were subject to the miscellaneous quota rather
than a planned quota; if the demand was hard to estimate, they should not be subject to a quota at
al. In addition to the general arguments on state trading in paragraphs 3.3 above, the United States
aso considered that the specifics of the beef import system wereinconsistent with the Genera Agreement.
On genera principles, the Note Ad Articles X1, XII, X1, XIV and XVIII would forbid Japan
accomplishing through state trading what it could not do consistent with Article XI; if it were to do
so, this would constitute a disguised restriction of internationa trade inconsistent with the preamble
to Article XX. Furthermore, Japan had not met its burden of demonstrating that the criteria of
Article XX(d) were otherwise met. Article XX(d) can only be used to enforce laws or regulations
which are otherwise GATT-consistent, and refersto the enforcement of import monopolies. However,
not only does LIPC not have a monopoly of import trade in beef, but the preserved beef in question
is handled entirely by private traders under an import quota. To the extent LIPC is deemed to have
an import monopoly in beef, these restrictions clearly increase protection beyond the bound tariff
provided in Japan's Schedule for item 16.02-2, prepared and preserved beef in airtight containers that
contains vegetables. The United States also noted that if LIPC's operations were deemed to be an
import monopoly, then, under Charter Article 31:5asundertakento beappliedby GATT Article XXIX,
LIPC must (wherever possible) import enough beef to satisfy the full domestic demand for imported
beef. However, LIPC imports fal far short of demand: the extreme gap between domestic and
international pricelevelstestifiestothisfact. Article 31:5 doesqualify itsrequirement with the phrase
"subject to the Other provisions of this Charter," but although these provisions might include Charter
Article 20:2(c)(i), they equally would include Charter Article 20:4. Thus, Japanese import policies
administered through LIPC were prima facie inconsistent with Japan's undertakings under GATT
Article XXI1X.

3.4.24 Japan stressed that it was not seeking to justify the import quota on prepared beef products
under the provisions of Article X1:2(c)(i) , but maintained that the import restriction was necessary
for the effective operation of the import monopoly of beef by a state-trading enterprise, LIPC, and
thus justified under Article XX(d) . The import quota for prepared beef products was applied on a
globa basis and thus fulfilled the non-discriminatory proviso of the preamble of Article XX. It
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furthermore was not a disguised restriction on trade as the quota was properly applied in terms of the
GATT provisions, and was not applied to prepared beef products with a beef content of lessthan 30 per
cent. Japan further stated that the Livestock Products Price Stabilization L aw wasthe law which related
to the enforcement of the monopoly beef import operations of the LIPC. Thisimport monopoly was
operated in accordance with Article XVII; LIPC made its purchases in a non-discriminatory manner
and in accordance with commercial considerations. Furthermore, Japan had notified the contracting
parties of this state-trading and also of the import mark-up on beef. The provisions of Article I1:4
did not apply to the importation of beef because it was not in the Japanese Schedule to the General
Agreement. Japan emphasized that tariff category 16.02 included a wide range of products, many
of which were virtually identical to beef, such as seasoned beef. The liberalization of importation of
these products would render meaningless the monopoly of beef imports and eventually underminethe
price stabilization system for livestock products. For this reason, Japan considered the enforcement
of import restrictions for these prepared beef products as " measures necessary to secure compliance
with laws and regulations which are not inconsistent with the provisions of this agreement including
those relating to ... the enforcement of monopolies operated under paragraph 4 of Article Il and
Article XVII ...". Furthermore, the existing quotas had not been filled and so were more than
sufficiently large. The restrictions which the United States claimed to be capricious arose from the
difficulty of product identification and fromtheinterpretation of CCCN tariff classifications. Thequota
allocated for beef products was 4.5 per cent of total beef imports. An international comparison of
beef prices as made by the United States was misleading as quality differences and marketing
specifications were not taken into account. Japan denied the conjecture that importers would pay a
number of quota holdersto import on their behalf, because the amount of quota allocated to each quota
holder was not uneconomical from a commercia viewpoint. Prepared beef products could not be
transferred to the planned quota system as their supply/demand estimates were difficult to make given
the miscellaneous nature of the category. Therefore, these products were put together into a quota
on a value basis and alocation was made on the basis of individua applications.

Fruit Products

3.4.25 TheUnited States maintained that Japanese measures related to fruit production were not supply
management programs which restricted production, but were, at most, measures which monitored the
rate of increasein new plantings. There were no domestic programs affecting berries although berry
juice was subject toimport restrictions; theserestrictions weretherefore altogether unjustifiable under
Article XI. Therewereno price support programsfor any of thefruitsin question and no requirements
that the government purchase thefruits at any marketed level or trigger price. Therewereno penalties
applied for producing over a stipulated amount. On the other hand, an export incentive program for
apples, instituted in 1985, provided incentivesfor increased production. Furthermore, the government
subsidized the conversion from Unshu-mikan oranges to other fruits. There had been a consistent
downward trend in production only for pineapples. Theareaplanted to apples had actually consistently
increased, wheress the production of other fruits had varied. Japanese production of gpple juice exhibited
so much year to year variation asto call into question the effectiveness of the cited production control
measures for apple juice. Japan had informed another international forum that it forecast further
expansion of fruit production and acreage. The most recent Fruit Growing Industries Promotion
Fundamental Plan made by MAFF projected substantial increasesin production between now and 1995
for most fruit crops. In addition, the Japanese projections of potential production were misleading,
as they took no account of alternative cropping options and were based on a period when there were
no imports.

3.4.26 Japan held that effective production control measures had been imposed on fruit production.
Target cultivation acreages were set below potentia production levels as caculated by a semi-logarithmic
regression formula, taking account of actual planted acreage. Actua acreage had been bel ow the target
levels and, excepting apples, the planted acreage of each fruit in 1986 was below that at the time
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restrictionson new plantingswereimposed. Although appleacreagewasgreater in 1986 thanin 1983,
the increase was very small, and planted area was considerably below the potentia planting acreage
for thisfruit. The production restrictionswere effectively enforced as excess cultivation was penalized
by removing the producer from the list of those eligible for government subsidies or loans, making
itdifficult for himto continuehisfarming operation. Althoughtheactua production of fruitdid fluctuate
due to weather conditions, yield per hectare tended to stabilize over a period of two or three years.
Restrictions on acreage were thus effective in controlling production. In addition, Japan had taken
no measures whatsoever toincrease appleexports. Thechange-over from Unshu-Mikan orangeswould
not result in an increase in the area used for the cultivation of other fruits as the total area for other
fruits was restricted.

3.4.27 The United States observed that fruit produced in Japan was almost entirely consumed fresh
and not processed. ThereforetheUnited Statesdid not believethat freeimportation of thefruit products
would underminethe domestic measureson fresh fruit. It did not consider thefruit productsin question
to be"like products' to the fruit for fresh consumption, and noted in particular the differences in Concord
grape juice and fresh grapes for table use. Furthermore, concentrated juices were not particularly
perishable and were easily stored for a year or more. Except for a few weeks each year When the
fresh product was being harvested and marketed, these products did not compete directly with the fresh
product. Atal other timesthey served to give consumers access to products which were not available
in fresh form at dl, or only a extremely high prices. The United States noted that there were no
restrictionson fresh fruit, which wasbeing processed intojuice, or onfrozenfruit products. Substantial
international trade existed in fresh fruits, and there was a growing trade in exports of frozen apples
to Japan for processing into juice. The United States believed that the real motivation for the quota
was reflected in a Japanese notification to GATT, which stated that the newly developed sector, consisting
of comparatively small scaleenterprises, had been under difficulty duemainly to massive surplus stocks
of Unshu Mandarin orange juice. The real reason for controls on these non-citrus fruit juices was
to reduce competition for Unshu-Mikan orange juice.

3.4.28 Japan indicated that there was no differentiation in the production of fruits for fresh use or
for processing. The productsin question were simply processed by smashing, straining or concentrating,
and wereregarded as intermediary products to be used in the production of final products such as fruit
drinks. They werestill perishable astheir quality and value would decline after acertain time, similar
to the tomato concentrates found to be perishable by aprevious panel, and they competed directly with
fresh fruit. Japan considered that the imported fruit products and its domestically restricted fresh fruit
werepractically identical because both were used as raw materialsfor fruit drink production. Concord
grapejuicewasconsumed inthe sameway asother grapejuiceand wasthusalikeproduct. Restrictions
on the importation of these fruit products were, therefore, necessary to ensure the effective
implementation of domestic production controls on fresh fruits. The volume of imported fresh fruits
and of frozen appleswas so small asto not impair or nullify the domestic production controlsfor fresh
fruits.

3.4.29 Contrary to Japanese assertions of stagnant demand, the United States observed that there
had been adramatic increase in imports of fruit juice from 1983 to 1985, at the same time as Japanese
production had increased, demonstrating a growing market demand. US exporters, meanwhile,
complained that they had potentia sales possibilities but were limited by the quotas. Fruit paste, puree
and pulp was utilized by the food industry for many things other than the production of fruit juices
and drinks, and increasingly for new healthy snack foods where the potential demand in Japan was
very high. Thus, import sharewasbeing held well below thelevel which could reasonably be expected
to prevail in the absence of restrictions, contrary to Article XI:2. The United States also believed that
imports of fruit products for baby food use were of sufficient quantity and predictability as to warrant
their remova from the Miscellaneous Import Quota and the establishment of aplanned quota. Japanese
dataregarding the 1985 planned quota for concentrated juices was mis eading as the bulk of the quota
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that year consisted of an "emergency quota'. The United States further noted that |ate announcements
of the Japanese quota increased uncertainty and costs for traders and were unreasonable.

3.4.30 Japan noted that the import quotas for the fruit products in question had been increased each
year in spite of reduced or stagnant domestic production and a declining demand for fruits as awhole.
Furthermore, import quota levels were set much higher than actual imports. The import quotas for
non-citrus juices had also been expanded, and minimum quotas had been established for grape juice,
apple juice and other non-citrus juices since 1984. Imports of purees, pastes and pulps made from
prunes, tropical fruits and berries had been liberalized since 1984. The total amount of the Planned
Quotafor concentrated juiceshad been 11,500 M T in FY 1985, athough 5,500 M T had been announced
asthe minimumimport quota. Asaresult, the proportion of importsto domestic production was 14 per
cent for fruit purees and paste, 42 per cent for fruit pulp, and 27 per cent for non-citrus fruit juices
in 1985. In addition, Japan noted that close to one hundred new products using the fruit products in
guestion were developed and put on the market every year. As for the announcement of the quota,
it usually occurred regularly in the fiscal year.

Preserved Pineapple

3.4.31 TheUnited States maintained that there was no domestic supply management scheme for canned
pineapple, and that the production measures applied to fresh pineaspples were done on the basis of
administrative guidance and legally werethusstrictly voluntary. TheUnited States noted that athough
pineapple production had been declining in the long term, in recent years it had increased and the
Government of Japan had projected further increasesin the future. This seemed to indicate that either
the production restrictions were not effective, or that producers had instead been guided to increase

acreage.

3.4.32 Japan repeated that Article X1:2(c)(i) required that restriction measures be effective but not
necessarily mandatory. Production controlsin Japan applied to both fresh and canned pineapples, and
their effectivenesswasevident from thedrasti cally reduced acreage planted i n pineappl esand diminished
production of canned pineapples. There had aso been areduction in pineapple processing factories.
The acreage and production restrictions were further enforced by the penalties imposed for excess
cultivation or shipment, as loss of government subsidies or loans would make difficult further farm
management.

3.4.33 The United States held that canned pineapple was not a like product to fresh pineapple. The
United States did not consider canned pineapple to be in an early stage of processing nor perishable,
as it could be preserved for years without loss of vaue.

3.4.34 Japan dated that as most of its domestic fresh pinegpples were processed into canned pineapples,
they were" practically identical” to the preserved and prepared pineappleunder quota. Japan considered
canned pineapples to be in an early stage of processing as they were merely sliced, dipped in syrup
and packed in cans simply for transportation. Furthermore, canned pineapple were still perishable
because the flavour, colour and solidity of the pineapple flesh, and colour of the syrup, changed and
deteriorated over time. Japanese consumers were very sensitive to the quality of food and regarded
canned productswith old manufacturing datesasinedible. Imported canned pineapplecompeted directly
with the pineapples produced for processing in Japan.

3.4.35 TheUnited States observed that the absence of import restrictions on fresh or frozen pineapples,
products Which would compete much more directly with fresh pineapples, indicated that the quota
was not in fact necessary to the enforcement of the domestic supply controls on fresh pineapple. The
United States further noted that asignificant and increasing quantity of frozen pineapple wasimported
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and canned in Japan, including for consumer use, and concluded that the real purpose of the import
guota was to protect the Japanese pineapple canning industry.

3.4.36 Japan noted that the pineapples and canned pineapples produced in Okinawa were inferior
in quality to those produced abroad, and that the international competitiveness of the canned pineapples
was low and decreasing. However, the import restrictions were carried out as a means of effectively
implementing the domestic production controlsin light of the declining trend in consumption, and not
for the purpose of protecting the pineapplecanning industry. Freeimportation of relatively inexpensive
canned pineappleswould thus render ineffective the domestic production restriction measures. Imports
of fresh pineapples for canning were virtualy non existent because of their bulkiness and high
transportation costs. Canned pineapple made in Japan from imported frozen pineapples Was inferior
to Okinawa canned pineapples, and was sold in large containers for commercial use as opposed to the
smaller cans of the higher quality domestic product. It thus satisfied a different field of consumption
demand and did not nullify the production controls on raw pineapple and canned products.

3.4.37 TheUnited States considered that the quota reduced imports from all sources below thelevel
which would otherwise prevail. The United States recalled that the Japanese processing industry was
inefficient, retail prices in Japan were more than twice the US level for canned pinespple and that
Okinawa canned pineappleswere of lower quality thanimports. Thequotalevel had not beenincreased
even though the Japanese data showed an increasing demand for canned pineapple while the relative
inefficiency of the Japanese industry was increasing.

3.4.38 Japan observed that the rate of decrease in the domestic production of canned pineapples
exceeded the rate of decrease in demand. At the same time, the import quota had been maintained
a a steady level, which had exceeded the domestic production level since FY 1984.

3.4.39 TheUnited States held that the quotawas operated in such a manner asto discriminate among
suppliers. The quotawasdistributed among 61 quotaholders, but only seven holdersheld about 50 per
cent of the quota The United States alleged that the major quota holders upheld an informal
understanding that each would import only from certain countries. Thus the quota holders would not
compete against each other to secure supply and could maximize their monopsony power.

3.4.40 Japan responded that there was no requirement for quota holdersto import from any specific
supplier, as the quota was not allocated by country. The source of imports of canned pineapples was
determined by the international competitiveness of exporting countries.

Tomato Products

3.4.41 TheUnited Statesdid not believe that Japan operated a domestic supply management scheme
which necessitated import restrictions on tomato juice, ketchup or sauce. The United States did not
contest that the production of tomatoesfor processing had declinedinrecent years, but noted that imports
of fresh tomatoes or competitive |l esser-processed tomato productswerenot restricted. Imported puree,
paste or whole tomatoes could be used for the production of ketchup, sauce or juice. Furthermore,
production and marketing of domestic paste, puree and processed whole tomatoes were unrestricted.
It thus appeared that the supply of tomatoes for higher processing was not actualy being restricted
as provided for in Article X1:2(c)(i). The United States considered that athough the system might
protect tomato producers, the greater benefit was to tomato processors.

3.4.42 Japan stated that with respect to an agricultura product which was distributed internationally
adwaysin its smply processed form, it was obvious that such a processed product was adso an agricultura
product in terms of Article X1:2(c). The report of the Panel regarding the "EEC-Programme of
Minimum Import Prices, Licences and Surety Deposits for Certain Processed Fruits and Vegetables'
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(L/4687) had concluded that tomato concentrate was an " agricultural product, imported in any form",
within the meaning of Article X1:2(c). Tomatoesfor processing use were never marketed in the form
of the tomato itself but always marketed in the form of tomato products (tomato juice etc.), which
were made by simple processing such as crushing and squeezing. Therefore, Japan argued that it was
obvious that tomato juice, tomato ketchup and tomato sauce were "agricultural products, imported
inany form". Japanfurther stated that import restrictionson processed tomato products were necessary
to enforce the production restriction effectively. Should processed tomato products be freely imported
without import restrictions, the governmental restrictive measures on the production of tomatoes for
processing use would be nullified. Restrictive governmental measures had been applied not only on
the production of tomatoes for processing but aso on the production of tomato juice, tomato ketchup
and tomato sauce. The production volume of tomatoes for processing use had been reduced by 60 per
cent from 360,000 tons in 1980, ayear before the beginning of the production restriction, to 140,000
tons in 1985. Acreage had been drasticaly reduced from 5,300 ha in 1980 to 2,200 hain 1985 as
the restrictions were effectively enforced through contracts between producers and processors and the
penalties for over production. A governmenta order to the processors effectively implemented the
controlson tomato juice, ketchup and sauce. The production volume of tomato juice had been reduced
by 33 per cent from 129,000tonsin 1980to 86,000tonsin 1985. Asaresult, the number of processing
factories had also declined.

3.4.43 The United States stated that tomato ketchup and sauce were not like products with fresh
tomatoes. Furthermore, tomato sauce and tomato ketchup were higher-stage processed products and
not perishable. In fact, most tomatoes now were "provisionally prepared”’ by performing immediate
basic processing on the ripe tomatoes, and then were held in a provisionally prepared state for up to
ayear before being further processed into puree, paste, juice, sauce or ketchup. With regard to a previous
panel's conclusion that tomato concentrate was perishable, the United States observed that ketchup,
tomato juice and sauce were commonly sold ex-shelf to consumers, who were unableto detect aquality
difference in ketchup which had been on the shelf six months or a year (necessarily from the same
tomato harvest) . Thus, the retail value of the product would not decline over a reasonable shelf life
or from harvest to harvest.

3.4.44 Japanrecdled that tomatoes for processing use were quite distinct from tomatoes, for direct
table consumptionintermsof variety, characteristics, cultivation, harvesting and distribution methods.
In Japanese law, the two types of tomatoeswere strictly separated. Therefore, the two types of tomato
were quite different agricultura products. Tomatoes for direct table consumption were not used for
processing. Tomatoes for processing use were not used for any other purpose, and were aways marketed
in the form of tomato products (tomato juice etc.) only after being subjected to simple processing.
Tomatoes for processing use were therefore "like product” of processed tomato products. In Japan,
tomato juice was not concentrated nor was water added, so it was in an earlier stage of processing
and still perishable. Ketchup and sauce were simply processed by crushing or sgueezing, and by the
addition of sugar or other materials to the concentrate which resulted after juice extraction. If taken
out of the package, tomato juice, ketchup and sauce were quickly contaminated by micro-organisms
and became inedible within one day. Japan argued that it was supported by scientific data that canned
tomato juice and plastic tubed tomato ketchup were degraded as time passed by the reduction of the
red colour and vitamin C content which were most important factors, therefore these products were
still perishable because their quality and value declined after a certain time, as had been found by a
previous panel with regard to tomato concentrate. Furthermore, Japan noted that contrary to the US
assertion, thetomato concentrateexamined by theprevious panel was also packaged for direct consumer
use as well as for further processing.

3.4.45 The United States maintained that if there were a supply management problem necessitating
aquota, it would be logical to have supply constraints on the fresh product, and, if necessary, on the
first stage processed product. If it were not necessary to impose restrictions on imports of fresh
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tomatoes, bulk semi-processed tomatoes, tomato paste or tomato puree, the United States could not
accept the need for restrictions on further processed products. The free importation of tomato sauce
and ketchup would not undermine domestic supply restrictions on fresh tomatoes. The United States
held that the quota operated to protect the Japanese processing industry.

3.4.46 Japan considered that the import restrictions were necessary to the enforcement of the
governmental measures which restricted the quantities of the products produced, and did not operate
to protect the processing industry. Seven plants in which 140,000 tons of tomatoes, for processing
usewereprocessedin 1980, had closed. Potentia productivity of the closed plants had not been shifted
toother plants. Import restrictions ontomatoesfor direct table consumption werenot necessary because
they were not used for processing. There was no import of tomatoes for processing use, because the
tomatoesfor processing useweretransported to the processing-factory immediately after harvest, where
they were squeezed, strained and processed into fresh-packed tomato juice. Tomato juicewas not made
from tomato puree or tomato paste. In Japan, the tomato puree which was the by-product of juice
processing was used to produce ketchup and sauce. Production and import restrictions on ketchup
and sauce were maintained so as not to nullify the production restrictions on tomatoes for processing
use. Theincreasein imports of tomato puree and paste was the result of providing due consideration
to import access, and did not nullify domestic production restrictions on tomatoes for processing as
the puree and paste was not used for the production of tomato juice. Onthe contrary, increased imports
of puree and paste resulted in decreased domestic production, which necessitated even stronger restriction
on domestic production of tomatoes for processing use.

3.4.47 The United States claimed that its trade interests were damaged under the quota. Tomato
sauce and ketchup were highly brand-identified and United States quality products were aready
recognizedinthe Japanesemarket. However, the quotavolumewastoo restrictiveto alow devel opment
of the market. The quota held the share of imports to domestic production to a fraction of one per
cent, well below the levels which would prevail in the absence of restrictions.

3.4.48 Japan noted that in spite of reduced consumption, the import quotas for tomato juice and for
tomato sauce and ketchup had been changed from the Miscellaneous Import Quota to planned quotas
in 1983. The quota levels had also been increased, to secure import access. For tomato juice, the
guota was increased from 3,000 kI in 1983 to 5,000 kI in 1985. The quota for tomato ketchup and
sauce was also increased, from 3,000 tons in 1983 to 5,000 tons in 1985.

3.4.49 The United States also claimed that the operation of the quota was unreasonable. The quota
was released in three ways; through allocation to manufacturers, allocation to newcomers, and on
a first-come-first-served basis. This quota was not allocated within two weeks of its announcement
but meted out in small quantities on a week-by-week basis. Firms desiring quota application had to
reapply for each all ocation and present an order for the product each time. Furthermore, approximately
50 per cent of the quotawas controlled by Japan' slargest ketchup manufacturer, thus inhibiting trade.

3.4.50 Japan observed that the import quota system was reasonabl e because it aimed to remove those
who did not import their alocation and to ensure the import quota for those who actualy intended
to import. The average period from the close of application to the quota allocations, as well as from
the quota announcement to the close of application, was two weeks. The United States reference to
"weekly alocation" did not relateto all ocation to users, but to oneof themethods of allocationto traders,
namely first-come-first-serve. This method was applied in the case where there was a surplus of quota
after the alocation to historical importers, new importers and users. Quota allocation was then met
out as far as quota remained. Under this allocation method applicants were not required to submit
thanorder fromanenduser. Theimport quotaactually allocated to Japan' slargest ketchup manufacturer
was only 5 per cent of the total quota volume in 1986, while the import quota allocated to a leading
US exporter of ketchup to Japan was 8 per cent.
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3.5 Articles X and XllI

3.5.1 TheUnited Satesrecdled that according to Article X:1, dl laws, regulations and administretive
rulings pertaining to requirements, restrictionsor prohibitionsonimportsor exports" shall be published
promptly in such a manner as to enable governments and traders to become acquainted with them".
Furthermore, Article X111:3(b) provided that any contracting party applying an import quota " shall
give public notice of the total quantity or value of the product or products which will be permitted
to be imported during a specified future period and of any change in such quantity or vaue'. Japan
failed to meet the requirements of these Articles in terms of transparency, specificity and timing of
noticegiven. Theoperation of theMiscellaneous Import Quota(M1Q) wasparticularly non-transparent,
and seven of the twelve categoriesin the complaint were under this quotasystem at least in part. Japan
had not published a complete list of the quota amounts to be allocated to individual items within the
MIQ, nor alist of past such amounts. Neither were lists of importers receiving allocations published,
even though the amount of the M1Q was determined in part by historical alocations. TheUnited States
further noted that for those quotas whoseamountswere published, thisinformationwas often announced
late in the quota period. This created an additiona burden on trade, burdens which Article X:1 and
XI111:2(c) were intended to prevent.

3.5.2  Japan noted that it met al the publication requirements of Articles X:1, X:3 and XII1:3, as
well as of the Licensing Code, in terms of transparency, specificity, adequacy and reasonableness of
notice given. Since the miscellaneous nature of the products under the MIQ category did not allow
for the quota to be set for each product, they were aggregated into the quota on a value basis.
Article X111:3(b) required contracting parties to give public notice of "the total quantity or value of
the product or products ..." which permitted the choice of publication of value of a quotafor plural
products, such as the Japanese Miscellaneous Import Quota. Japanese non-publication of the list of
guota holders was permitted under Article X:1, which stated " The provisions of this paragraph shall
not require any contracting party to disclose confidential information which would impede law
enforcement or otherwisebecontrary tothe publicinterest or would prejudicethelegitimatecommercia
interests of particular enterprises, public or private." In addition, Article X111:3(a) stated "... there
shall be no obligation to supply information as to the names of importing or supplying enterprises’.
Publication of the names of gquota holders could cause unnecessary confusion in the trade of an item,
inducing anti-competitive intervention among importers and accel erating attempts to take over control
of thequota-holding companies, particularly thesmaller ones. Furthermore, theprovisionsof Article X
did not necessarily require contracting parties to publish the results of allocation and publication of
the previous year's quota alocation for products imported under the M1Q could possibly reveal the
allocation given to each trader in situationswheretherewere only afew recipients of thequota. Traders
who wanted to export to Japan could make known their interest to the Japanese public through aJETRO
publication (" TSUSHOKOHQO") which was usually read by importers.

3.5.3  With regard to the United States argument that the dilatoriness of the quota announcement
created a burden on trade since quota size was rarely published for a future period, Japan noted that
thisreferred to the period during which the product was permitted to be imported, which was specified
in Japan as ten months following the issuance of an alocation certificate. The half-year period was
not a quota period but simply the period for the quota announcements.

3.5.4  The United States noted the requirement of Article X:3 that contracting parties administer
al laws, regulations and rulings pertaining to import prohibitions or restrictions in a "reasonable
manner”. This obligation related both to publication of information regarding a quota and to the
administration of the quota. Of particular importance was importer's access to value or volume
information to be able to make practical use of the quotas. The lack of such information for products
within the Miscellaneous |mport Quotaindicated unreasonableness. The practice of announcingimport
guotas at unpredictable times, and not until after the supply and demand situation had been assessed,



hindered the normal planning and market forecasting by agricultural exporters to the Japanese market.
The operation of Japan's agricultural import restrictions was unreasonably complicated: some of the
twelve products of the dispute wereimported within the planned quota, others under the Miscellaneous
Import Quota (MI1Q), and yet others under both, depending on the specific item involved within a
four-digit CCCN category. Allocation of the MIQ was made only to trading companies which had
ordersfrom end-users and which had previous importing experience, effectively excluding newcomers
from importing and thus limiting potential import growth. Full utilization of the MIQ was impeded
by the quantity of quota alocations to persons who did not use them. There was no transparency with
regard towhich importers or which productsreceived analocation. TheMIQ waspartially determined
by the previous year's total M1Q imports, so under-utilization of the quota tended to lead to reduced
future quotas. The United States particularly noted difficulties resulting from the denial of licenses
to import such products as frozen yogurt base, ice cream, dried beef sticks and single-strength apple
juice. Furthermore, for certain products the Japanese Government would alocate no quotato newcomers
a al; there could be no legitimate reason for this unreasonable interference with trade.

3.5.5  Japan stressed that dl information concerning alocation procedures of the Miscellaneous Import
Quotawas published, including theitemswhich cameunder thequota, theUS dollar valueof theoverall
quota, qualificationsfor applicants, necessary documents and modalitiesfor quotaallocation, time and
place for submission of applications and other relevant matters. The size of each import quota was
set in principle twice ayear, and the announcement of quota was usually made at a regular interval
in each half of thefiscal year when the demand/supply estimateswere available. Japan noted that quota
allocation was apart of the process of governmental adjustment of demand and supply. Additionaly,
the recommendation adopted on 19 May 1987 by the GATT Licensing Committee did not oblige the
members to make an announcement on a fixed date every year or to make an announcement on the
same date for al products concerned. The goods necessary in terms of the domestic supply-demand
situation had to be imported with certainty, so the quotas for certain products were alocated only to
those applicants with past import performance. For these products, professiona knowledge on the
import and marketing of a certain product were required to make the import operation smooth and
certain. Newcomers could receive quota allocation for all the products which did not cause such
problems. Hence, under the planned quota, only threeitems (prepared and preserved pineapple, dried
leguminous vegetables, and groundnuts) could not be allocated to newcomers. Japan aso observed
that a broad commaodity classification such asthe CCCN 4-digit category did not necessarily meet the
requirement of quota classification which was established on the basis of the individual commodity
situation. Such practice was very common and similar cases could be found even in the US cheese
guotas. In Japan, the items subject to MIQ as well as to planned quota were made public in import
announcements. Contrary totheUnited States statement, thetotal valueof theMIQ had beenincreasing
over time, and was in full conformance with the requirements of the GATT. Those who had not
previously received allocations under the M1Q were also digiblefor most products, with the exception
of canned beef, other prepared or preserved meat products, and natural juices. Inaddition to requiring
technical knowledge, imports of these three items competed directly with those under planned quotas,
and the effects of the MIQ allocations had to be taken into account. Nonetheless, the requirement of
import performance of 50,000 US$ or more in a previous year was not limited to prior imports of
the agricultural products subject to quota but to total imports, so it was not a difficult requirement.
Furthermore, since supply and demand estimates were difficult for thoseitemsin the MIQ, allocation
to trading companies with actual orders from end-users assured that supplies were matched with real
demand, and would be available to fulfill this demand. Moreover, quota was allocated for al the
products at issue at the 4-digit CCCN level. About haf of Japan's domestic demand for milk products
was imported, and dried beef sticks and single-strength apple juice were also imported.
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3.6 Other Issues Before the Pandl

3.6.1 Japanrecalledthat the Pandl' sterms of referencerequired that it takeinto account all pertinent
elements. 1n Japan' s view these included the historica realitiesin the GATT and the Uruguay Round.
A majority of contracting parties maintai ned protective measures on agricultura productswhich varied
according to their own socia and economic circumstances as well as their agricultura condition and
environment. It was particularly noteworthy that a number of the products under review by the Panel
were subject to United States import restrictions maintained under the 1955 Waiver on United States
Import Restrictions on Agricultural Products. 1t should not be considered as a generaly accepted
approachtoinsist ontota eimination of asmall number of remaining import restrictionson agricultura
products without careful consideration of the economic and social importance of these measures. In
spite of such various constraints on Japan' sagricultureaslimited agricultural land area, alarge number
of farm households and small far size, liberalization of agricultura imports had been pursued over
theyears, and the number of products subject toimport restrictionshad been drastically reduced. Those
products still subject to restriction wereeither the nation' simportant primary products or specific crops
essential for maintaining regional economic development. Japan was the largest net importer of
agricultural products in the world, and the best customer for United States agricultural products. As
aresult, Japan' s food self-sufficiency had consistently declined over the past two decades to the lowest
level amongindustria countries. Inagriculturethereexisted legitimate" specific characteristics' which
could not be governed solely by economic efficiency. Japan stressed as particularly relevant points
in this term: the changing supply and demand situation in the international food market; assurance
of acertain leve of sustainable domestic agricultura production; sound development of rurd agriculturd
economies and sound rura agricultura communities for the nation's stability. The objective of
establishing new GATT rules on trade in agriculture in the Uruguay Round reflected the situation in
this sector, and it was unjust for the Japanese import quotas on these twelve items to be singled out
for legal judgment without taking into consideration the proceedings and final outcome of the Uruguay
Round. In Japan'sview, fair and realistic solutions to problems regarding world trade in agriculture,
asrepresented by these twelveitems, should befound essentially through the formulation of new rules.
Japan believed that therole of apanel wasto facilitate the settlement of aparticular dispute, and caution
wasnecessary sothat theimplementation of disputesettlement not proceduresdid replacethenegotiation
of new rules, in the Uruguay Round.

3.6.2 The United States noted that every industry and every country had its own particularities,
and whereas the social and political circumstances surrounding the quota may have relevance in a
negotiation context, previous Panels had decided that such specia socio-economic characteristics did
not justify the maintenance of import restrictions inconsistent with Article XI. The United States
maintained that such factors were not relevant in the matter at hand. The Panel should consider the
rules of the GATT, consider the facts, and apply the rules to the facts. The United States rejected
any suggestion that dispute settlement in the GATT be deferred pending completion of the Uruguay
Round.

4. SUBMISSIONS BY OTHER CONTRACTING PARTIES

Austrdia, the European Communities and Uruguay al stated their interest as exporters of agricultura
products to Japan and said that they were affected by the Japanese regime of quantitative restrictions
on imports of these twelve products. They considered that these restrictions were in contravention
withtheprovisionsof the GATT, in particular the prohibition on quantitativerestrictionsin Article XI.

4.1.1 Austrdiaconsidered that its trading interests had been particularly adversely affected by the
restrictions on beef, fruit products, certain dairy products, and starches. However, it considered that
it would bein a position to supply increased quantities of anumber of the other productsin the absence
of the restrictions. With respect to those product categories of particular interest to Austraia, it did
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not consider that Japan maintained the measures or restrictions on domestic production necessary to
meet the requirements of an exception under Article XI:2(c). Although Japanese measures were intended
tocontrol surplusmilk production, themeasuresal so included anew cheese producti on subsidy designed
to increase domestic cheese production. Theimport restrictions on processed cheese could not, therefore,
bejustified under Article X1:2(c) asthecheese production subsidy was not ameasuredesigned to restrict
the production or marketing of the like product. Furthermore, imports of processed cheeseinto Japan
under quota arrangements had not been increasing in proportion to the increase in Japanese production
of processed cheese, reducing the totd of imports rlative to the tota of domestic production of processed
cheese.

4.1.2 Inaddition, Austrdiawas not aware of any Japanese government measures to restrict production
of beef or beef products, nor of fruit products. The import quotas on prepared or preserved beef (item
16.02) could not be justified either under Article XVII nor Article XX(d) by the argument that the
Japanese Livestock Industry Promotion Corporation (LIPC) was responsible for the main part of the
Japanese beef import quotasystem. The beef productsin this category, aswell asvarious other types
of beef, were not under the direct control of LIPC.

4.1.3 There was no evidence, in Australids view, that the Japanese Government took into
consideration changes in therelative production efficiency between its domestic producersand foreign
producersin determining the size of the import quotaas had been agreed by the relevant sub-committee
at theUnited Nations Conference on Tradeand Employment, Havana, 1947-1948. Japanesearguments
based on special social, economicor cultura factorsdid not provideajustificationfor import restrictions
in contravention of Article X1:1 as had been established by previous panels. The maintenance of these
restrictionsin contravention to Article XI resulted in ipso facto nullification or impairment of benefits
to which Australia was entitled.

4.2 The European Communities noted their particular concern with the effects of the Japanese
quantitative restrictions on their exports of preserved, concentrated or sweetened milk and cream (04.02),
processed cheese (04.04 ex), starch and inulin (11.08 ex), fruit puree and pastes (20.05 ex), tomato
ketchup and sauce (21.04 ex), and food preparations not elsewhere specified (21.07 ex). Although
the Community was a substantial world exporter of these products, it did not hold the same position
in the Japanese market owing to therestrictions. The Community was thus suffering economic injury
because its exports were penalized by the quantitative restrictions in question. In the view of the
Community, Article XVII did not provide exemptionsfrom other obligations of the General Agreement
but specified particular obligations applying to state-trading enterprises. This also followed from the
Note Ad Articles XI, XII, X111, XIV and XVIII, which stated that " Throughout Articles X1, X1, XIII,
X1V and XVII1, theterms' importrestrictions' or ' exportrestrictions' includerestrictionsmadeeffective
through state-trading operations.”

4.3 Uruguay pointed out the importance of agricultura products in its total exports. Of particular
concernwere the Japaneserestrictionson prepared or preserved beef (16.02 ex), amajor export product
for Uruguay. Uruguay'sexports of these productsto Japan had falen from $67,000 in 1979 to $3,000
last year. Uruguay considered that the quantitative restrictions by Japan on these agricultura products
wereinconsistent with that country's obligations under the GATT and prejudicia to developing countries.

5. FEINDINGS

The Panel noted that the United States claims that Japan maintai ns quantitative import restrictions
on twelve product categories inconsistent with the genera prohibition of quantitative restrictions in
Article X1:1 of the Genera Agreement and that Japan invoked Article X1:2(c) (i) and Article XX(d)
to justify therestrictions on these categories. ThePanel first examined the genera lega considerations
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applicable to al the products in question, and then proceeded to a product-by-product examination,

and then

to the examination of other issues before the Pandl.

5.1 Article XI:2(c)(i)

511

Text and Notes

The part of Article XI relevant in this dispute reads as follows:

"1. Noprohibitionsor restrictionsother than duties, taxesor other charges, whether madeeffective
through quotas, import or export licences or other measures, shall be instituted or maintained
by any contracting party on theimportation of any product of theterritory of any other contracting
party or on the exportation or salefor export of any product destined for theterritory of any other
contracting party.

2. The provisions of paragraph 1 of this Article shall not extend to the following:

(c) Import restrictions on any agricultural or fisheries product, imported in any form, necessary
to the enforcement of governmental measures which operate:

(i) torestrict the quantities of thelike domestic product permitted to be marketed or produced,
or, if thereis no substantial domestic production of the like product, of a domestic product
for which the imported product can be directly substituted;

Any contracting party applying restrictions on the importation of any product pursuant to
sub-paragraph (c) of this paragraph shall give public notice of the total quantity or vaue of
the product permitted to be imported during a specified future period and of any change in
such quantity or value. Moreover, any restrictions applied under (i) above shall not be such
as will reduce the total of imports relative to the total of domestic production, as compared
with the proportion which might reasonably be expected to rule between the two in the absence
of restrictions. In determining this proportion, the contracting party shall pay due regard
to the proportion prevailing during a previous representative period and to any special factors
which may have affected or may be affecting the trade in the product concerned.”

An interpretative note ad Article XI (which, according to Article XXXIV of the Generd Agreement,
is an integral part of that Agreement) specifies the following:

"Paragraph 2(c)

The term in any form in this paragraph covers the same products when in an early stage of

processing and still perishabl e, which competedirectly with thefresh product andif freely imported
would tend to make the restriction on the fresh product ineffective.
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Paragraph 2, last sub-paragraph

Theterm special factorsincludeschangesinrelative productiveefficiency asbetween domestic
and foreign producers, or as between different foreign producers, but not changes artificidly brought
about by means not permitted under the Agreement.”

5.1.2 Drafting History and Genera Considerations

A provision corresponding to Article XI:2(c) (i) was included in the "suggested Charter for an
International Trade Organization of the United Nations' proposed by the United Statesin 1946. The
subsequent negotiations led to a refinement of the proposa but not to any basic changes except for
the addition of fisheries products. It was stated that Article XI:2(c)(i) was required because:

" in agriculture and fisheries you have to deal with the capricious bounty of nature, which will
sometimes give you a huge catch of fish or a huge crop, which knocks the bottom out of prices.

You aso have the phenomenon peculiar to agriculture and fisheries of a multitude of small
unorganized producers that cannot organize themselves. It often happens that the Government
has to step in and organize them. But if it does so, it cannot allow the results of its organization
to be frustrated by uncontrolled imports.” (EPCT/A/PV/19, emphasis added)

The drafters agreed that the exception:

"wasnot intended to provideameans of protecting domestic producersagai nst foreign competition,
but simply to permit, in appropriate cases, the enforcement of domestic governmental measures
necessitated by the special problems relating to the production and marketing of agricultural and
fisheries products (Havana Reports, p. 89, emphasis added) .

They also agreed that the exception:

"should not be construed as per mitting the use of quantitativerestrictions asamethod of protecting
the industria processing of agricultural or fisheries products.” (Havana Reports, p. 93, emphasis
added)

5.1.3 With this background in mind, the Panel proceeded to a detailed examination of
Article X1:2(c)(i). The Panel noted that each of the import controls maintained by Japan for which
it invoked Article X1:2(c)(i) had to meet each and every one of the following seven conditions to be
covered by that provision.

5.1.3.1 The measure must constitute an import restriction

The Panel on "United States - Prohibition of Imports of Tuna and Tuna Products from Canada’
noted that:

"in Article X1:2(a) and (b) the words " prohibitions and restrictions’ are used while in Article X1:2(c)
mention is made only of restrictions"

and it therefore concluded that:

"the provisions of Article XI:2(c)(i) could not justify the application of an import prohibition”
(BISD 29591) .
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5.1.3.2 The import restriction must be on an agricultura or fisheries product

The General Agreement does not define the term "agricultura product”. In the past rounds of
trade negotiations it was accepted that the products faling under Chapters 1 to 24 in the Customs
Cooperation Council Nomenclature could in principle be regarded as agricultura products. In the
light of thislong-standing practice of the GATT, the Pandl decided to use the same concept in the case
beforeit and therefore found that al the products at issuein this case were agricultural productswithin
the meaning of Article X1:2(c) .

5.1.3.3 There must be a governmental measure which operates to restrict the quantities of a product
permitted to be marketed or produced

"Torestrict" means, according to the drafters, to "keep output below the level which [would have
been| alowed in the absence of restrictions'. The drafters rejected the proposal that regulation of
production, through price stabilization programmes, aso be an accepted criterion (EPCT/A/PV/19).
They agreed that subsidies were not " necessarily inconsistent with restrictions on production and that
in some casesthey might be necessary featuresof agovernmental programmefor restricting production”
(Havana Reports, p. 90). According to the note to Article X1 the proportion between imports and
domestic production isto be determined by taking into account " specia factors' that may have affected
or may beaffecting thetradeinthe product concerned. Thenotespecifically excludesfrom thedefinition
of the term "special factors' changes "artificially brought about by means not permitted under the
[General] Agreement”, but not changesartificially brought by legal means such as production subsidies
or tariff protection granted withintheboundsof Article 1. It isthusclear that theproductionrestrictions
applied under Article XI:2(c)(i) may in principle coexist with production subsidies. This means that
it is not necessary to restrict the level of production below the level that would exist in the absence
of all government support. It also means that production which exists only because of production
subsidies may be effectively restricted by imposing quantitative limits on the availability of subsidies.
Other than requiring a governmental measure, Article X1:2(c)(i) does not specify how the production
restriction is to be imposed.

It was agreed that:

"...ininterpreting the term 'restrict' for the purposes of paragraph 2(c), the essentia point was
that the measures of domestic restriction must effectively keep output below the level which it
would have attained in the absence of restrictions.” (Havana Reports, page 89)

5.1.3.4 The import restriction and the domestic supply restriction must in principle apply to "like"
products (or directly substitutable products if there is no substantial production of the like

product)

In the preparatory work reference was made to the definition of the term "like products' adopted
by the L eague of Nationswhich was" practically identical with another product”, but it was also stated
that the term had different meanings in different contexts and that the exact definition should be left
to subsequent decisions. (EPCT/C.11/65, - /A/PV/41 - C.11/36). It was further stated that the words
"like products” in Article XI:2(c):

"definitely do not mean what they mean in other contexts - merely acompeting product. In other
words, to take an extreme case, if a country restricted its output of apples, it could not restrict
importation of bananas because they only compete with them." (EPCT/C.11/PV.12).

Thus the mere fact that a product is competitive with another does not in and of itself make them
like products. As noted in the following paragraph, Article X1:2(c) and the note supplementary to
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it regarding "in any form" establish different requirements for (@) restrictions on the importation of
products that are "like" the product subject to domestic supply restrictions and (b) restrictions on the
importation of productsthat are processed from aproduct that is"like" the product subject to domestic
supply restrictions. This differentiation would be lost if a product in its origina form and a product
processed from that product were to be considered to be "like" products with the meaning of
Article X1:2(c).

For those products which are not "like" products but are processed from the like product, the
term "in any form" also permitsimport restrictions provided the conditions of the Note Ad Article XI
are met, that is:

(& the product isin an early stage of processing; and

(b) still perishable; and

(c) the processed product competes directly with the fresh product; and

(d) the product, if freey imported, would tend to make the restriction on the fresh product
ineffective.

One of the purposes of Article XI:2(c)(i) was to alow governments to intervene in situations in
which there was an unexpected excess of suppliesof agricultural productsthat could not be stored under
normal conditions until the market had improved (paragraph 5.1.2 above). Indiscussing theterm "in
any form", the drafters stated that it was not the intention "... to extend the [import] control ... to
thingsliketinned fish and sardines..." and further that ... what we havein mind hereistheperishable
kind of processed product, not the kind which is capable of being stocked" (EPCT/A/PV/19, emphasis
added) . The Panel observed that this requirement had been redrafted in the Havana Charter to read:

"... imported 'in any form' means the product in the form in which it is originaly sold by its
producer and such processed forms of the product as are so closely related to the original product
asregards utilization that their unrestricted importation would make the restriction on the origina
product ineffective." (Note to Article 20.)

However, this extension to cover aso products which were not perishable was not incorporated into
the General Agreement and the condition of perishability therefore remained in force.

5.1.3.5 Theimport restriction must be necessary to the enforcement of the domestic supply restriction

In relation to this requirement the report of the ninth Session of the Working Party on Quantitative
Restrictions (BISD 35190) states that:

"... if restrictions of the type referred to in paragraph 2(c) of Article X1 were applied to imports
during that part of the year in which domestic supplies of the product were not available, such
restrictions would be regarded as consistent with the provisions of the Article only to the extent
that they were necessary to enforce or to achieve the objectives of the governmental measures
relating to control of the domestic product.”

The report further states that:

"... it would be an abuse of intent of the provisions under paragraph 2(c)(i) of Article X1 if
contracting parties were to apply restrictions to processed products exceeding those ' necessary'
to secure enforcement of the actual measure restricting production or marketing of the primary
product.”
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5.1.3.6 Public notice must be given of the total quantity or value of the quota for each product

The last sub-paragraph of Article XI:2 requires that if a contracting party applies an import
restriction pursuant to provisions of sub-paragraph (c) , it must give public notice of the total quantity
or value of a product permitted to be imported during a specified future period, and of any changes
in such quantity or value. This requirement implies that under Article XI:2(c) only those quotas can
be applied which define the quantity or value for each product subject to quota.

5.1.3.7 Therestriction on imports must not reducethetota of importsreativeto thetotal of domestic
production, as compared with the proportion which might reasonably be expected to rule
between the two in the absence of restrictions

Thelast sentenceof Article X1:2 prescribesthe minimum size of theimport quotasthat contracting
parties may establish in accordance with sub-paragraph (c)(i) of that provision. The quotas must be
suchasnot to reducethetotal of importsrelative to domestic production ascompared with the proportion
which might reasonably be expected to rule between the two in the absence of restrictions. In order
to determine the size of the import quota the contracting party thus has to estimate what the amount
of domestic production and of imports would be during the quota period in the absence of supply and
guantitative import restrictions. The General Agreement states that in making this determination
contracting parties shall pay "due regard’ to the proportions that prevailed during a previous
representative period and to " special factors" that affected or may be affecting the trade in the product
concerned. Among the specia factors to which due regard should be paid are changes in relative
productive efficiency, but not changes resulting from measures not permitted under the Genera
Agreement.

The Panel noted that in the case before it the import restrictions maintained by Japan had been
in placefor decades and there was, therefore, no previous period free of restrictionsin which the shares
of imports and domestic supplies could reasonably be assumed to resemble those which would prevail
today. The Panel further noted that the CONTRACTING PARTIES recognized in a previous case
that a contracting party invoking an exception to the General Agreement had the burden of 1.
demonstrating that the requirements of the exception were fulfilled.* The Panel realized that a strict
application of this burden of proof rule had the consequence that Article X1:2(c)(i) could in practice
not beinvoked in casesin which restrictions had been maintained for such along timethat the proportion
between imports and domestic suppliesthat would prevail in the absence of restrictions could no longer
bedetermined on the basisof apreviousrepresentative period. ThePanel, therefore, examined whether
it would be possible to change the burden of proof in such away that the provision could be resorted
to also in such a situation. The Panel noted that one among the possible ways of achieving thisam
would be to consider a demonstration that the size of the quota is equivaent to a certain percentage
of the quantities marketed or produced in the importing country as a sufficient proof that the
proportionality requirement had beenmet. The Panel however a so noted that the practical consequence
of such a change in the burden of proof would be to turn the requirement of Article X1:2(c)(i) to fix
the size of the import quotas in relation to the reduction in the quantities marketed or produced into
a requirement to determine the size of the quota in relation to the guantities actually marketed or
produced. The Panel found that the above or any other change in the burden of proof to make
Article X1:2(c)(i) operationa in the case of long-term import and/or supply restrictions would have
consequences equivalent to those of an amendment of this provision and could therefore seriously affect
the balance of tariff concessions negotiated among contracting parties. The Panel noted in this context
that Article X1:2 - unlike some other provisions of the General Agreement permitting restrictive trade

'Report of the Panel on Canadian Administration of the Foreign Investment Review Act
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measures, suchasArticles XVIII1:C, XXVIII or XIX - doesnot providefor compensation for contracting
parties adversely affected by the measures taken under it. The Panel considered for these reasons that
the burden of providing the evidence that al the requirements of Article XI:2(c)(i), including the
proportionality requirement, had been met must remain fully with the contracting party invoking that
provision.

5.2 Import Monopolies

5.2.1 Text and Notes

The Pand noted that Japan justified its import restrictions on prepared and preserved beef and
certain dairy products on the basis of its monopoly import system for certain beef and dairy products.
The parts of the General Agreement relevant in this dispute read as follows:

Note Ad Articles X1, XII, X, XIV and XVIiI

"Throughout Articles XI, XII, XI1I, X1V and XVI11, theterms"import restrictions" or " export
restrictions" include restrictions made effective through state-trading operations.”

Article Il

4. If any contracting party establishes, maintains or authorizes, formally or in effect, a
monopoly of the importation of any product described in the appropriate Schedule annexed to
this Agreement, such monopoly shall not, except as provided for in that Schedule or as otherwise
agreed between the parties which initially negotiated the concession, operate so as to afford
protection on the average in excess of the amount of protection provided for in that Schedule.
The provisions of this paragraph shall not limit the use by contracting parties of any form of
assistance to domestic producers permitted by other provisions of this Agreement.”

Note Ad Article |l at paragraph 4

"Except where otherwise specifically agreed between the contracting parties which initialy
negotiated the concession, the provisions of this paragraph will be applied in the light of the
provisions of Article 31 of the Havana Charter."

(Article 31:5 of the Havana Charter reads as follows:

"5.  Withregard to any product to which the provisions of thisarticle apply, the monopoly
shall, wherever this principle can be effectively applied and subject to the other provisions of this
Charter, import and offer for sale such quantities of the products as will be sufficient to satisfy
the full domestic demand for the imported product, account being taken of any rationing to
consumers of the imported and like domestic product which may be in force at that time."

Article XX

"Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same
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conditions prevail, or a disguised restriction on internationa trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures:

(d)  necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement, including those relating to ... the enforcement
of monopolies operated under paragraph 4 of Article Il and Article XVII, ...;"

5.2.2 Drafting History and Genera Considerations

5.2.2.1 ThePanel noted the view of Japan that Article XI:1 did not apply to import restrictions made
effective through an import monopoly. According to Japan, the drafters of the Havana Charter for
an International Trade Organization intended to deal with the problem of quantitative trade limitations
applied by import monopolies through a provision under which a monopoly of the importation of any
product for which a concession had been negotiated would have "to import and offer for sale such
quantities of the product as will be sufficient to satisfy the full domestic demand for the imported product”
(Article 31:5 of the Havana Charter). Japan contended that that provision had not been inserted into
the General Agreement and that quantitative restrictions made effective through import monopolies
could therefore not be considered to be covered by Article X1:1 of the General Agreement
(paragraph 3.3.3 above) .

5.2.2.2 ThePanel examined this contention and noted the following: Article XIII coversrestrictions
on theimportation of any product, "whether made effective through quotas, import ... licencesor other
measures' (emphasis added). The wording of this provision is comprehensive, thus comprising
restrictions made effective through an import monopoly. Thisisconfirmed by the noteto Articles XI,
X1, X, X1V and XVIII, according to which the term "import restrictions’ throughout these
Articles coversrestrictions made effective through state-trading operations. The basic purpose of this
note is to extend to state-trading the rules of the General Agreement governing private trade and to
ensure that the contracting parties cannot escape their obligations with respect to private trade by
establishing state-trading operations. This purpose would be frustrated if import restrictions were
considered to be consistent with Article XI:1 only because they were made effective through import
monopolies. The noteto Article 11:4 of the General Agreement specifies that that provision "will be
appliedinthelight of theprovisionsof Article 31 of theHavanaCharter". Theobligation of amonopoly
importing aproduct for which aconcession had been granted "toimport and offer for sale such quantities
of the product as will be sufficient to satisfy the full domestic demand for the imported product” is
thus part of the General Agreement. The Panel could therefore not follow the arguments of Japan
based on the assumption that Article 31:5 of the Havana Charter was not included in the Genera
Agreement. The Panel found for these reasons that the import restrictions applied by Japan fell under
Article X1 independent of whether they weremade effectivethrough quotasor throughimport monopoly
operations.

5.2.2.3 ThePane further examined whether Article XX (d) of the General Agreement justified import
restrictions made effective through import monopolies. The Panel noted that Article XX(d) permits
measures necessary to the enforcement of monopolies. Article XX(d) therefore permits measures
necessary to enforce the exclusive possession of the trade by the monopoly, such as measures limiting
privateimportsthat would underminethecontrol of thetradeby themonopoly. However, Article XX(d)
only exempts from the obligations under the Genera Agreement measures necessary to secure compliance
with those laws and regulations "which are not inconsistent with the provisions of [the Generad]
Agreement”. Article XX(d) therefore does not permit contracting parties to operate monopolies
inconsistently with the other provisions of the General Agreement. The Genera Agreement contains
detailed rules designed to preclude protective and discriminatory practices by import monopolies (cf.



inparticular Article 11:4, thenoteto Articles XI, X1, X1, X1V and XVIII, and Article XVIII . These
ruleswould becomemeaninglessif Article XX(d) wereinterpreted to exempt from the obligationsunder
the General Agreement protective or discriminatory trading practices by such monopolies. The Panel
therefore found that the enforcement of laws or regulations providing for an import restriction made
effectivethrough animport monopoly inconsistent with Article X1:1wasnot covered by Article XX(d).

5.3 Product Specific Findings

The Panel then proceeded to examine the restrictions maintained on each of the items subject of
the complaint against the background and drafting history of Article XI:2(c)(i) and Article XX(d) and
in light of the considerations noted above. In order for an import restriction to be justified under
Article X1:2(c)(i) al of the conditions noted above must befulfilled. Therefore, inthose casesinwhich
the Panel found that one conditionwas not met, it did not consider it necessary to examinetherestriction
further inthelight of the other conditions, except in those casesin which the unfulfilled condition could
be met by changing the administration of the restriction. In these cases the Panel further examined
whether such a change in administration would in itself be sufficient to fulfill the conditions of
Article X1:2(c)(i).

5.3.1.1 ThePanel notedthat certaindairy productsincludedin thiscomplaint weresubject to an import
monopoly and that Japan maintai ned that import monopoly operationswere not subject to theprovisions
of Article XI:1 and furthermore that restrictions on the importation of all dairy products under
consideration by the Panel were necessary to the operation of the import monopoly. On the basis of
its considerationsin paragraphs 5.2 above, the Panel found that Article X1 was also applicableto these
dairy products. The Pane thus proceeded to examine the dairy products in question in light of the
conditions set out in Article XI:2(c)(i) (paragraph 5.1.3 above).

5.3.1.2 With regard to prepared and preserved milk and cream (04.02), the Panel recalled that for
certain products contained in this tariff category, namely evaporated milk (04.02-1), an import quota
was available only for imports for use in Okinawa or for use in international tourist hotels and for
international shipping vessels travelling between Japan and foreign countries. Imports of sweetened
condensed milk (04.02-1) were permitted only for hotel and shipping vessel use. It considered that
this resulted in a de facto prohibition of imports of evaporated milk and sweetened condensed milk
into the genera customs tariff territory of Japan. The Panel recalled a previous panel conclusion that
"... the provisions of Article XI:2(c)(i) could not justify the application of an import prohibition"
(paragraph 5.1.3.1 above), and found that ruling to be applicable also in the present case.

5.3.1.3 ThePanel further observed that prepared whey (04.02-3) for usein processing prepared milk
powder for infants was subject to the. Japanese Miscdlaneous Import Quota. This single quota contained
many and diverseproducts. The Panel recalled the notification requirement of thelast sub-paragraph of
Article X1:2 which implies that under Article XI:2(c) only those quotas can be applied which define
the particular quantity or value for each product subject to quota (paragraph 5. 1.3.6 above) . The
Panel found that import restrictions made effective through a miscellaneous " basket" quota for which
only agloba value or quantity was announced could not satisfy the requirements of Article XI:2(c).

5.3.1.4 The Panel further examined Whether the establishment of a planned quota for the products
contained in the tariff category prepared and preserved milk and cream (04.02) would satisfy the
requirements of Article X1:2(c)(i). The Pandl, thus examined whether fresh milk for manufacturing
use and the products prepared from it, particularly evaporated milk, sweetened condensed milk, skimmed
milk powder, whole milk powder, prepared whey, and whey powder were"like products" in the sense
of Article XI:2(c)(i), (paragraph 5.1.3.4 above). The Panel recalled that as different requirements
were established for restrictions on like products and on the importation of those products processed
from a like product, a product in its original form and a product processed from it could not be
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considered to be "like products’. The Pandl thus found that these prepared and preserved milk and
cream products were not "like" fresh milk for manufacturing use in terms of Article X1:2(c) (i) , but
were processed from thelike product. It thus examined whether they met the requirements of products
"in any form", that is, whether these milk products were in an early stage of processing and till
perishable, which competed directly with fresh milk and if freely imported would render ineffective
the restrictions on fresh milk, as required by the interpretative note to Article X1:2(c). It noted that
fresh milk as such was rarely traded internationally because of its bulk and perishability, but rather
it was processed into (among other things) the canned, powdered or otherwise prepared milk and cream
productsin question which rendered it capable of being transported and stocked. The Panel considered
that the difficulties regarding transport into Japan of a perishable milk product were such that it was
highly unlikely that imports of such a product would of themselves render ineffective the government
restriction on the production of fresh milk, nor that restriction of its importation would be necessary
to the enforcement of the government program. Thus, although the Panel considered that some of
these products might meet some of the requirements of being products in an early stage of processing
and still perishable which could compete directly with fresh milk for manufacturing use and whose
free importation might render ineffective the domestic measures on fresh milk, the Panel did not find
that any of the products under consideration in tariff category 04.02 met al of the conditions of
Article X1:2(c)(i), particularly that regarding perishability.

5.3.2.1 The Pand next examined the restrictions applied to processed cheese (04.04 ex). The Panel
observed that imports of processed cheese were subject to special quotaswhich limited their availability
only to Okinawa, and to tourist hotel and shipping vessel use. It considered that thisresulted in ade
facto prohibition on the importation of processed cheese into the genera customs territory of Japan.
The Panel found that such prohibition was not permitted under the provisions of Article X1:2(c) (i)
(paragraph 5.1.3.1 above).

5.3.2.2 ThePanel examined whether if aquotawereto be established for processed cheese permitting
import into the general customs territory of Japan, the other requirements of Article X1:2(c)(i) would
be met. The Panel considered that under the definition of "like product” to be applied under that
provision (paragraph 5.1.3.4 above) , imported processed cheese and Japanese-produced fresh milk
werenot "likeproducts. It thusexamined whether processed cheese met the requirements of aproduct
"in any form", that is Whether it was a product in an early stage of processing and still perishable,
which competed directly with fresh milk for manufacturing use and if freely imported would render
ineffective the restriction on the fresh milk. Processed cheese is made by the mixing of one or more
natural cheeseswith the addition of emulsifying agents and often of flavouring and colouring materials.
Itisaproduct not generally intended for further processing. The Panel aso noted that processed cheese
was capable of being stocked. The Panel further observed that imports of natura cheese into Japan
werenot subject to quantitativerestriction and that substantial quantitieswereindeed imported. Natural
cheese, theprincipal ingredient in processed cheese, was at an earlier stage of processing than the latter
and more likely to compete directly with fresh milk for manufacturing use. The Panel considered that
if imports of natura cheese did not render ineffective the domestic restriction on fresh milk for
manufacturing use, the imports of a higher processed product could not be considered to do so. It
further noted that there was a duty-free tariff quota in effect for natural cheese imported into Japan
for use in the production of processed cheese. The Panel thus found that even if imports of processed
cheese were permitted into the general customsterritory of Japan, restrictions on these imports would
not satisfy the conditions of Article X1:2(c)(i) as processed cheese was not an item in an early stage
of processing and still perishable which competed directly with fresh milk and whose free importation
would render ineffective the restriction on fresh milk.

5.3.3  The Panel then examined the restrictions maintained on |actose (17.02 ex). The Panel noted
therestriction wasapplied only to" crude" lactose and recalled Japan' sargument that import restrictions
on crude lactose were required because it was virtually identical to whey powder subject to LIPC
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monopoly import control. In this regard, the Panel recalled its findings in paragraph 5.2 above. It
also observed that lactose was subject to the Miscellaneous Import Quota, and recaled its findings
on such restrictions (paragraph 5.3.1.3 above). The Panel then examined whether the establishment
of a specific quota for crude lactose would be sufficient for the requirements of Article X1:2(c)(i) to
bemet. ThePane considered that crude lactose was not " like" fresh milk for manufacturing use within
the meaning of that provision, but was a by-product resulting from the production of cheese and other
dairy products. As it was virtualy indistinguishable from the whey powder examined by the Panel
in paragraph 5.3.1.4 above, the Panel considered that its findings with regard to whey powder were
equally applicable to crude lactose.

5.3.4  The Panel proceeded to examine the restrictions applied to food preparations, not elsewhere
specified, consisting mainly of dairy products (21.07 ex). The Panel noted that these products were
also subject to the Miscellaneous Import Quota and recalled its finding on such restrictions
(paragraph 5.3.1.3 above) . The Pand further examined whether the establishment of a specific quota
for these dairy food preparations would be sufficient to fulfil the requirements of Article X1:2(c)(i).
The Panel considered that these items were not "like" fresh milk for manufacturing use but could be
processed from fresh milk or other dairy products. The Panel thus examined whether dairy food
preparations met the requirements of products "in any form", that is whether, they were products in
an early stage of processing and still perishable, which competed directly with the fresh milk and if
freely imported would render ineffective therestrictions onthe fresh milk. It noted that alarge number
of items were included in this basket category, only afew of which had been specifically identified,
i.e., frozen yogurt base, ice cream powder, prepared milk powder for infants. For this quota to meet
the requirements of Article XI:2(c)(i), the Pandl considered that al of the products within it would
haveto meet these conditions. ThePanel noticed that many of the productsin tariff classification 21.07
were consumer-ready prepared foods as opposed to products which had undergone only initia processing.
The Pand thus found that not all of the dairy food preparations under consideration here could be
considered as items in an early stage of processing and still perishable which competed directly with
fresh milk for manufacturing use, and whose free importation would render ineffective the restrictions
on the production of fresh milk.

5.3.5.1 The Panel then reviewed the facts and arguments presented on dried leguminous vegetables
(07.05 ex). It noted that imported dried leguminous vegetableswere"like" legumes produced in Japan
within the meaning of Article XI:2(c) (i) . The Panel then proceeded to examine whether there was
a Japanese governmental measure in effect which restricts the quantities of legumes permitted to be
produced or marketed in Japan. It noted in this respect the operation of the directive on Planned
Production of Legumes in Hokkaido, where virtualy al commercia production was concentrated.
The Panel considered that restrictions on cultivated acreage, even if they effectively reduced planted
area, could not in themselves be considered as restrictions on production or marketing, as increased
yields brought about by improved varieties, increased fertilizer use, or improvements in other inputs
could result in expanded output even from reduced area. The Panel further recalled that a previous
panel* had aso examined the enforcement of the governmental measures in evauating their effectiveness.
In this regard, the Panel noted that there was no penalty or charge imposed on Japanese producers
whose cultivation exceeded thetarget area, but rather abenefit or subsidy could bewithheld from them.
ThePanel considered that, asindicated by the drafting history of Article X1:2(c)(i), theimportant factor
was not the methods used by governments but their effectiveness. The Panel thus examined the
effectiveness of the Japanese measures and found not only that the targets for areareduction had been
met and planted area had been reduced, but also that the actua quantity produced had declined since
the 1984 directive. The Panel examined the arguments presented by Japan and the United States with
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respect to the leve of output which would have been attained in the absence of restrictions. The Panel
considered that in light of thenumber of contradictory factorswhich affected historicand current output,
including the long-standing application of import restrictions, the provision of subsidies or loans for
production, thechanging pattern of agricultura production, and improved varieties, cultivation methods
and yields, in this situation it was virtualy impossible to objectively determine what the level of
production would have been in the absence of restrictions. The Panel noted, however, the consistent
decline in past production both in the short and longer term, and found that the Japanese measures
in the past had in practice been effective in restricting production. On this basis the Panel considered
that it could reasonably be assumed that the current production measures were capable of effectively
limiting production.

5.3.5.2 The Pand then examined whether the restrictions on imports of dried leguminous vegetables
could be considered as "necessary” to secure the enforcement of the production restrictions. In this
regard, it noted that the Japanese production restrictions were applied to all categories of dried
leguminous vegetables and that the various dried legumes were substitutable in terms of the principal
form of their consumption in Japan, namely sweetened bean paste. The Panel, therefore, considered
that the restrictions maintained by Japan could be reasonably considered as "necessary"” in terms of
Article X1:2(c) (i).

5.3.5.3 ThePanel then consideredwhether Japan fulfilled therequirementsof thel ast sub-paragraph of
Article X1:2, with respect to maintaining the proportion of imports to domestic production as might
reasonably be expected to rule between the two in the absence of restrictions. The Pandl considered
that the burden of proof that this proportionality had been maintained rested with Japan and that such
proof had not been provided (paragraph 5.1.3.7 above).

5.3.6.1 The Panel examined the restrictions maintained by Japan on imports of starch and insulin
(11.08). The Pand observed that starch and inulin for special use were subject to the Miscellaneous
Import Quota and recalled its finding on such restrictions (paragraph 5.3.1.3 above). It observed that
the import restrictions were applied to al starches (except modified starch) and inulin and therefore
considered that the Japanese "like product” in this case would be all starches produced in Japan. The
Panel then examined whether there were governmental measures in effect which operated to restrict
the production of all fresh productswhich could be processed into starch. It found that such restrictions
existed only for potatoes and sweet potatoes and potato starches, which represented a minor and declining
proportion of total Japanese starch production.

5.3.6.2 The Panel then examined whether the limitation of the import restriction to only potato and
sweet potato starches or whether restriction of domestic production of other raw materias for starch
processing would be sufficient to meet therequirements of Article X1:2(c)(i). It thusexamined whether
starches and inulin satisfied the requirements of products "in any form", that is whether they were
products in an early stage of processing and still perishable, which competed directly with the fresh
product and if freely imported would render ineffective the restrictions on the fresh products. With
regard to perishability, the Panel noted that starch was a stable product which was capable of being
stocked. The Panel further observed that imports into Japan of the raw materials from which starch
could be processed, such as potatoes, corn and manioc, were not restricted and that substantial amounts
were actualy imported for starch production. The Panel considered that if restrictions on imports of
these fresh products were not considered necessary to ensure the operation of restrictions on potato
and sweet potato production, then import restrictions on the processed product were not necessary.

5.3.7  With regard to glucose and other sugars (17.02 ex) and food preparations, not elsewhere
specified, consisting mainly of sugar (21.07 ex), the Panel noted that these products were also subject
to the Miscellaneous Import Quota and recalled its previous finding on such restrictions
(paragraph 5.3.1.3 above). The Panel further examined whether the establishment of a specific quota
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for these sugars and sugar food preparations would be sufficient to fulfil the requirements of
Article X1:2(c)(i). It noted that alarge number of items were included in this basket category, only
afew of which were specifically identified, i.e., chewing gum and bases for beverages. It aso noted
that someof the sugarsin question coul d be processed from potato starch, and then used in the production
of sugar food preparations. Inlight of itsfindings on potatoesand on starches (paragraphs 5.4.6 above),
the Panel considered that these products, which were further processed from a processed product, were
not in an early stage of processing and still perishable and that import restrictions on these processed
product categories could not be considered as necessary to the enforcement of the limitation of production
of potatoes and sweet potatoes.

5.3.8.1 With respect to groundnuts (12.01 ex), the Panel noted that groundnuts produced in Japan
and imported groundnuts were identical in all respects and were, therefore, like products. The Panel
examined the Japanese measures applied to groundnuts to determine Whether these constituted a
governmental measure which restricts the quantities of groundnuts permitted to be produced or marketed.
It noted in this regard the MAFF directive to the Principa Groundnut-Producing Prefectures Liaison
Council regarding limitation of area planted to groundnuts. The Pandl considered that restrictions on
planted area could not be considered the equivalent of restrictions on production or marketing unless
they (1) demonstrably had that effect. Another panel’ had also examined the enforcement of
governmental measures in evaluating their effectiveness. In this regard, the Panel noted that there
was no penalty or charge imposed on Japanese producers who exceeded their target cultivation area,
but rather they could lose digibility to receive a benefit in the form of a subsidy or loan. The Panel
considered that, as indicated by the drafting history of Article XI:2(c)(i), the important factor was not
the methods used in restricting production but their effectiveness. The Panel further found that there
were many factors, including the long-standing application of import restrictions, the provision of
subsidies or loans for production, the changing pattern of agricultural production, and varieties,
cultivation methods and improved yields, which affected historic and current output in often contradictory
ways, rendering it virtually impossible to objectively determine what the level of production would
havebeenintheabsenceof restrictions. ThePanel considered, therefore, theactual pattern of quantities
produced. It found that production exhibited a long-term trend of decline, and on an in-shell basis,
had further declined since the reinforcement of the governmental measuresin 1984. The Panel found,
therefore, that the Japanese measures in the past had in practice been effectivein restricting the quantity
of groundnuts produced or marketed. On this basis the Panel considered that it could reasonably be
assumed that the current production measures were capable of effectively limiting production.

5.3.8.2 The Pand then examined whether the restrictions on imports of groundnuts could be considered
as "necessary" to secure the enforcement of the production restrictions. It noted that Japanese groundnuts
and imported groundnuts were essentialy identical and perfectly substitutable in terms of their use.
It further observed that the marketing period for Japanese groundnuts was not limited to afew weeks
or months, but was essentialy the entire year. The Panel considered that the absence of restrictions
on imports of processed groundnut products was not relevant to this consideration. The Panel found,
therefore, that the restrictions maintained by Japan on imports of groundnuts could be reasonably
considered as "necessary"” in terms of Article XI:2(c).

5.3.8.3 ThePanel then considered whether Japan fulfilled therequirementsof thel ast sub-paragraph of
Article X1:2, with respect to maintaining the proportion of imports to domestic production that might
reasonably be expected to rule between the two in the absence of restrictions. The Pandl considered
that the burden of proof that this proportionality had been maintained rested with Japan and that such
proof had not been provided (paragraph 5.1.3.7 above).
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5.3.9  ThePanel noted theexistence of quantitativerestrictionsonimportsof meat of bovineanimals,
prepared or preserved (16.02 ex). The Pand further observed that Japan did not invoke Article XI:2(c)(i)
with regard to this category but considered these restrictions necessary to the operation of the import
monopoly for beef. The Panel recaled its findings with regard to this contention as contained in
paragraph 5.2 above, and found that Article XI:2(c)(i) was applicable to this product. The Panel
observed that certain prepared and preserved beef products were subject to the Miscellaneous Import
Quotaand recalled itsfinding on these restrictions (paragraph 5.3.1.3 above). The Panel further found
that there did not exist any governmental measures which operated to restrict the production of beef

in Japan.

5.3.10.1 The Panel then examined the restrictions applied to fruit purée and paste (20.05 ex), to
fruit pulp (20.06 ex) and to certain fruit juices (20.07 ex). The Panel observed that certain fruit purees
and paste and fruit juices were subject to the Miscellaneous Import Quota (see paragraphs 2.7.3 and
2.7.4) . The Panel recalled its previous finding on such restrictions (paragraph 5..1.3 above).

5.3.10.2 ThePand also noted that imports of single-strength pineapple, grape and apple juice were
subject to aspecia quotawhich limited their availability only to hotel, airline and shipping vessel use.
It considered that this resulted in ade facto prohibition on the importation of these types of juicesinto
the genera customsterritory of Japan. The Panel found that such prohibition was not permitted under
the provisions of Article X1:2(c)(i) (paragraph 5.1.3.1 above).

5.3.10.3 The Panel then examined whether those restrictions placed on imports of fruit products
under planned quotas were consistent with the provisions of Article X1:2(c)(i). The Panel noted that
measures were in place which could affect the production of certain fresh fruits and possibly of apple
juice. Itconsidered thatimported fruit pureeand paste, fruit pulp andfruit juicewerenot " like" Japanese
produced fresh fruit in terms of Article X1:2(c)(i) (paragraph 5.1.3.4 above). The Pand therefore
proceeded to examine whether these fruit products met the requirements of products "in any form",
that is whether they were productsin an early stage of processing and still perishable which competed
directly with fresh fruit and of freely imported would render ineffective the domestic restrictions on
fresh fruit. The Panel then noted that theinformation availableto it did not permit afinding of whether
all thefruit products under consideration wereimported in aperishableform, but it observed that some
of the products in these categories were not perishable, such as fruit juices and those fruit products
entering in acanned form. The Panel further observed that by far the greater proportion of the fresh
fruit produced in Japan was consumed in its fresh form and was not processed. Imports into Japan
of most fresh fruit, including fresh apples, peaches, grapes and pineapples, were not subject to
quantitativerestrictions. Internationa tradein fresh apples, grapes and pineapples was substantial and
distance to markets did not appear to be a barrier to this trade. Japan actually imported substantial
guantities of fresh pineapple, and some, albeit small quantities of fresh grapes and apples. Imports
of frozen apples and pineapples suitable for further processing were aso unrestricted. The Panel
considered that given the proportion of Japanese produced fresh fruit under consideration, other than
pinegpples, which was consumed fresh and was marketed only during the time and immediately following
its harvest, processed fruit products could not be considered to directly compete with the fresh fruit
other than possibly during this brief period. Japanese import restrictions, however, were applied al
during theyear and not just seasonaly. The Panel thusfound that in light of the proportion of Japanese
fresh fruit which was destined for processing, the absence of restrictions on imports of fresh fruit,
and thediffering usesof fresh fruit and processed fruit products, the quantitativerestrictionsonimports
of the indicated fruit puree and paste, fruit pulp, and fruit juices were not necessary to the enforcement
of governmental measures which might operate to restrict the production or marketing of fresh fruit.

5.3.11 The Panel next reviewed the facts and arguments presented with regard to prepared and
preserved pineapple (20.06 ex). The Panel did not consider that prepared and preserved pineapple
was "like" fresh pineapple in terms of Article X1:2(c)(i) (paragraph 5.1.3.4 above). The Panel thus
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examined whether prepared and preserved pineapple met the requirements of aproduct "in any form",
that is whether it was a product in the early stage of processing and still perishable, which competed
directly with fresh pineapple and if freely imported would render ineffective the restriction on fresh
pineapple. Inthisregard, the Panel noted that the imported product was primarily canned pineapple.
Thecanning of pineappleenabled it to bestocked for aconsiderablelength of timeand thereforerendered
it no longer perishable in terms of Article X1:2(c)(i). The Panel then noted that imports of fresh and
frozen pineapplewerenot restricted, and substantial quantitiesof thelatter wereimportedfor processing
into canned pineapple. The Panel considered that if imports of frozen pineapple for processing into
canned pineapple were presumed not to render ineffective the domestic measuresrelating to production
of fresh pineapples, the importation of the further processed canned pineapple could not have such
an effect. The Panel found, therefore, that restrictions on the importation of canned pineapple were
not necessary for the operation of the domestic measures for fresh pineapples.

5.3.12.1 The Panel proceeded to examine the restrictions maintained on tomato juice (20.07 ex),
tomato sauce and tomato ketchup (21.04 ex). The Panel noted that target level s of production of tomato
juice, sauce and ketchup were established as a means to enforce the production restrictions on fresh
tomatoes for processing, through the contractual arrangements between growers and processors and
penalties for excess shipment of the fresh tomatoes. The Panel considered that under the definition
of "like product” under Article X1:2 (paragraph 5.1.3.4 above), fresh tomatoes and these particular
processed tomato products were not like products. The Panel then proceeded to examine whether the
import restrictions on tomato juice, sauce and ketchup could be justified on the basis of therestriction
of production of freshtomatoesfor processing, thelike product to that from which they were processed.

5.3.12.2  With respect to tomato juice, the Panel noted that although Japanese-produced tomato juice
was "fresh pack" and perhaps was perishable, the Japanese quota made no distinction with regard to
whether the imported juice was "fresh pack” or in some other form and the tomato juice actualy imported
into Japan was primarily canned juice, capable of being stocked. The Panel recognized that tomato
juice was a product in an early stage of processing which could compete directly with fresh tomatoes
for processing and whose free importation might render ineffective the government measures on fresh
tomatoes for processing, however, the Panel found that tomato juice in the canned form primarily
imported into Japan was not perishable.

5.3.12.3  With regard to tomato sauce and ketchup, the Panel also noted the long shelf-life of these
products when stored under normal conditions. Furthermore, interms of the normal processing chain
of tomato products, tomato juice, tomato paste and ketchup were not normally subject to further
processing but rather were consumer-ready products. The Panel aso observed that imports of tomato
puree and paste (20.02 ex), which were equally processed tomato products and used frequently asinputs
into the manufacture of tomato sauce and ketchup, were not restricted. The Panel considered that if
unrestricted imports of these earlier stage processed products were not deemed to impair the domestic
production restrictions on fresh tomatoes for processing, then imports of higher processed products
such as tomato sauce and ketchup would not have that effect. The Panel thus found that tomato sauce
and tomato ketchup were not products in an early stage of processing and till perishable, which competed
directly with fresh tomatoes and whose free importation would render ineffective the domestic restrictions
on fresh tomatoes for processing.

5.4 Other Issues Before the Pandl

5.4.1 Other "Pertinent" Elements

The Panel noted that its terms of reference indicated that ... In examining the matter, the Panel
may take into account al pertinent e ements including the Council's discussion on the matter at its
meeting on 27 October 1986". The Panel thus considered the record of the discussion of that meeting
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(CIM/202, pages 6-9) aswell as Japan' sarguments regarding the practices of other countries, the status
of the multilateral negotiations and the special characteristics of Japanese agriculture.

5.4.1.1 The Pand recognized that quantitative restrictions and other trade barriers were still widespread
ininternational tradein agricultural products but noted that only afew contracting parties had justified
their restrictions under Article X1:2(c)(i) and that such justification had thus far only been challenged
in one case. The Panel noted that the requirements of this provision had often been described asrigid
and restrictive by Japan and other contracting parties.® Because of the difficulty of meeting these
requirements a number of contracting parties had invoked other exceptionsin the General Agreement
or had sought waivers. Inthiscontext the Panel noted that Japan had on accessiontothe GATT notified
itsimportrestrictionsunder Article X1, and after disinvokingthisArticle in 1963 had notified anumber
of residual restrictions, which had since been gradually reduced.

5.4.1.2 The Panel also noted that a modification of Article X1:2 has been proposed in the Uruguay
Round and that intheMinisterial Declaration of 1986 participantsinthe Uruguay Round had undertaken
the commitment to phase out or bring into conformity al trade restrictive or distorting measures
inconsistent with the provisions of the Generd Agreement or instruments negotiated within the framework
of GATT. ThePand noted that it was generdly understood that neither this commitment nor the possible
modification of provisions of the Genera Agreement in the course of the negotiations curtailed the
rights and obligations of contracting parties under Article XXII1 of the Genera Agreement.

5.4.1.3 The Panel recalled that the purpose of GATT panels to assist CONTRACTING PARTIES
in taking a decision under Article XXI11:2 and that according to the Ministeria Declaration of 1982,
"it is understood that decisions [in the dispute settlement process] cannot add of diminish the rights
and obligations provided in the General Agreement”.? What was pertinent, therefore, in a pandl's
conclusionswerefindingsregarding the conformity of the measuresunder examinationwith the Genera
Agreement, and their effects on the benefits accruing from the General Agreement. These benefits
arose, in part, from the obligations assumed by Japan under the General Agreement. Consequently,
the Panel found that Japan's actions could, appropriately, be judged only against its obligations under
the General Agreement and not against the practices of others, nor did the Panel consider it appropriate
to prejudge the outcome of the multilateral negotiations.

5.4.1.4 Asregards the vital role the twelve items under considerations played in Japan's agriculture
and regional economies and their underlying socia and political aswell as economic background, the
Panel - while aware of their significance in the Japanese context - found that previous panels had
established that such circumstances could not provide a justification for import restrictions under the
General Agreement.®> However, in one respect the Panel took into account the special circumstances
prevailing in Japan. This concerns the interpretation of the term "the enforcement of governmental
measures' in Article X1:2(c)(i). Asindicated in paragraph 5.1.3.3 above, the text of this provision
does not specify how the domestic production or marketing restrictions are to be imposed, except that
they haveto begovernmenta and thedrafting history suggeststhat thedrafterswereprimarily concerned
with the effectiveness of the measures. Although the Panel had some difficulty during its initial
proceedings in establishing the exact nature of the domestic restrictions, Japan fully cooperated in
providing the necessary detailed information, from which it became clear that the measures did in fact
emanate from the government. As regards the method used to enfor ce these measures the Panel found

'Reflected in AG/W/9/Rev.3, AG/W/14 and various summaries of main points raised at the
Committee' s meetings.

’BISD 295/16

*Report of the Panel on Quantitative Restrictions against Imports of Certain Products from Hong
Kong (BISD 305/129), paragraph 27; and Report of the Panel on Japanese Measures on Imports of
Leather (BISD 31594), paragraph 44.
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that the practice of "administrative guidance" played an important role. Considering that this practice
is atraditiona tool of Japanese Government policy based on consensus and peer pressure, the Panel
decided to base its judgements on the effectiveness of the measures in spite of the initid lack of
transparency. In view of the specia characteristics of Japanese society the Panel wishes, however,
to stressthat its approach in this particular case should not be interpreted as a precedent in other cases
where societies are not adapted to this form of enforcing government policies.

5.4.1.5 ThePand found, therefore, that the practices of other countries, the existence of multilatera
negotiationsand the special characteristics of Japanese agriculture, could not, under the circumstances,
be considered " pertinent elements’ which could be taken into account when considering whether measures
taken by Japan were in conformity with Japan's obligations under the General Agreement.

5.4.2 Articles X and XIlII

The Panel noted that the United States had, as a subsidiary matter, argued that Japan had also
nullified or impaired benefits under Articles X:1, X:3 and XI11:3. Since these provisions dealt with
the administration of quotas that may be applied consistently with the General Agreement, the Panel
decided that it was not necessary for it to make afinding on these matters with regard to quantitative
restrictions maintained contrary to that Agreement.

5.4.3 Nullification and Impairment

The Panel was specifically asked "to make findings ... on the question of nullification or
impairment”. Japan contended that there"was no proof of actual nullification or impairment supported
by facts or statistics for individual items'. In this respect, the Panel noted the following: the
CONTRACTING PARTIES decided in the 1979 Understanding on dispute settlement that a measure
inconsistent with the General Agreement was presumed to nullify or impair the benefits accruing under
that Agreement. The CONTRACTING PARTIES agreed in two previous cases” that Article X| protected
expectations on competitive conditions, not on export volumes, and that the presumption that ameasure
inconsistent with Article X1 caused nullification or impairment could therefore not be refuted with
arguments relating to export volumes.

6. CONCLUSIONS

6.1 Inthelight of the findings set out in paragraphs 5.1-5.4 above, the Panel reached the following
conclusions on the import restrictions maintained by Japan on the agricultural products subject to this
complaint.

6.2 Article XI:1 of the General Agreement provides for the eimination of all import restrictions,
including those "made effective through quotas® and those "made effective through state-trading
operations’ (paragraph 5.2 above). Article XX(d) of the Generd Agreement permits measures necessary
to enforce the exclusive trading rights of import monopolies but not measures applied by such monopolies
inconsistently with the other provisions of the General Agreement. The Pand therefore concludes
that the import restrictions maintained by Japan are inconsistent with Article XI:1 of the General
Agreement independent of whether they are made effectivethrough quotas or through import monopoly
operations.

'Annex to Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance
(BISD 265216, paragraph 5).

Report of the Panel on United States Taxes on Petroleum and Certain Imported Substances (L/6175);
and Report of the Panel on Japanese Measures on Imports of Leather (BISD 315/94)).
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6.3 Article X1:2(c) establishes several exceptions from the genera prohibition of quantitative import
restrictions for agricultural and fisheries products. Sub-paragraph (i) of that provision permits, inter
alia, import restrictions on any agricultura or fisheries product, imported in any form, necessary to
the enforcement of governmental measures which operate to restrict the quantities of the like domestic
product permitted to be marketed or produced. To prevent the use of this provision for import
restrictions that have the effect of expanding the domestic production of agricultura products or of
protecting domestic industries processing such products, Article X1:2(c)(i) imposes anumber of strict
conditions. The Panel examined therestrictions at issue in the light of these conditions and concluded
the following.

6.4 The Panel notes that Article X1:2(c)(i) does not permit the prohibition of imports but only their
restriction. It finds that Japan maintains a de facto prohibition on the importation of evaporated milk
(04.02 ex), sweetened condensed milk (04.02 ex), processed cheese (04.04 ex) and certain single-strength
fruit juices (20.07 ex) into its genera customs territory. The Panel concludes that these prohibitions
maintained by Japan are contrary to Article XI.

6.5 The Panel notes that Article XI:2(c)(i) requires the existence of a governmental measure which
restricts domestic production. In this regard, the Panel recalls its findings that Japanese production
of al starches or the raw materia's thereof, the like product to the restricted import, is not restricted.
The Panel further recalls that Japan provided no evidence of governmental measures which operate
to restrict the production of beef in Japan. The Panel concludes, therefore, that Japanese import
restrictions on starches and inulin (11.08) and on prepared and preserved meat of bovine animals
(16.02 ex) are not justified under Article X1:2(c) (i).

6.6 The Pand notes that Article X1:2(c)(i) permits restrictions not only on fresh products but also
on those processed agricultura and fishery products that arein the early stages of processing and still
perishable which compete directly with the fresh product and, if fregly imported, would render ineffective
the restrictions on the fresh product. It concludes, on the basis of its findings presented above, that
the import restrictions maintained by Japan on the following items do not meet all of these conditions
and are thus not justified under Article X1:2(c)(i): prepared and preserved milk and cream (04.02),
processed cheese (04.04 ex), starch and insulin (11.08), glucose, |actose and other sugars and syrups
(17.02 ex), prepared or preserved pineapple (20.06 ex), certain fruit juice and tomato juice (20.07 ex),
tomato ketchup and sauce (21.04), and certain food preparations, not & sewhere specified, consisting
mainly of milk or of sugar (21.07 ex).

6.7 The Panel observes that import restrictions applied under Article X1:2(c)(i) cannot exceed those
"necessary" for the operation of the domestic governmental measure concerned. Such restrictions can
thus not normally bejustified if applied to imports during that time of year in which domestic supplies
of theproduct arenot available (paragraph 5.1.3.5a8bove). ThePanel further considersthat arestriction
on imports of aprocessed product can in general not be considered as necessary if importation of more
directly competitive forms of the product, i.e. the fresh product (when economicaly feasible) or
earlier-stage products processed from the fresh product, are not also restricted. For these reasons and
inlight of itsfindingsin paragraph 5.3.10 above, the Pandl concludesthat Japaneseimport restrictions
on fruit purées and pastes (20.05 ex), prepared or preserved fruit pulp (20.06 ex), and certain fruit
juices (20.07 ex) are not justified under Article XI:2(c)(i).

6.8 ThePanel recalsthat under thelast sub-paragraph of Article X1:2(c) acontracting party applying
an import restriction must give public notice of the total quantity or value of each product permitted
to be imported during a specified future period. This requirement implies that under Article XI:2(c)
only those quotas can be applied which define the particular quantity or value for each product subject
to quota. The Panel finds that the Miscellaneous Import Quota maintained by Japan precludes the
identification of the quantity or value of permitted imports of each product included therein. The Panel



therefore concludesthat thoseimport restrictions maintai ned by Japan through theMi scellaneous Import
Quotaon prepared whey powder (04.02 ex), starchandinulinfor special use (11.08 ex), certain prepared
and preserved bovine meat products (16.02 ex), lactose, glucose and other sugars and sugar syrups
(17.02 ex), certain fruit purées and pastes (20.05 ex), certain fruit juices (20.07 ex), and food
preparations not elsewhere specified mainly consisting of dairy or sugar (21.07 ex), are not justified
under the provisions of Article XI:2(c).

6.9 The Panel observes that a further requirement of Article XI:2 isthat the restrictions applied can
not be such as would reduce thelevel of imports relative to domestic production below the proportion
which would be expected to exist in the absence of restrictions. The Panel notes that the burden of
proof that such a proportion has been maintained in principle rests with the country invoking the
exception to the Genera Agreement, and that under the circumstances Japan is not able to provide
such evidence with respect to its import restrictions on dried leguminous vegetables (07.05 ex) and
on groundnuts (12.01 ex). The Panel concludes, however, that the import restrictions maintained by
Japan on these two particular products are otherwise justified under the provisions of

Article X1:2(c)(i).

6.10 On the basis of the above conclusions, the Panel suggests that the CONTRACTING PARTIES
recommend that Japan eliminate or otherwise bring into conformity with the GATT provisions its
guantitative restrictions maintained on the import of the products subject to this complaint.





