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l. INTRODUCTION

1.  Atitsmeeting on 27 October 1986, the Council considered acommunication from the European
Economic Community (L/6057, dated 18 October 1986) concerning a bilateral arrangement between
the governments of Japan and the United States on trade in semi-conductor products (L/6076). The
Community statedthat it had already asked Japan and theUnited Statesfor Article XX11:1 consultations,
and proposed that these begin in the immediate future.

2. Such consultations were held on 20 November 1986 and 29 January 1987. As no sdtisfactory
settlement was obtained, the Community, in acommunication dated 19 February 1987, requested the
formation of a panel to examine the matter pursuant to Article XXI11:2 (L/6129).

3. Atitsmeetingon 15 April 1987, the Council agreed to establish a panel with thefollowing terms
of reference:

"To examine, in the light of the relevant GATT provisions, the matters referred to the
CONTRACTING PARTIES by the European Economic Community relating to trade by Japan
in semi-conductors, in the context of the arrangement between Japan and the United States, as
specified in document L/6129, and to make such findings, including findings on nullification
or impairment, as will assist the CONTRACTING PARTIES in making the recommendations
or in giving the rulings provided for in Article XXI11:2." (C/M/208)

4.  The Council aso agreed that the Panel would be established on the basis of the following
understanding related to the terms of reference:

"Given the specid nature of the matter to be examined by the Panel, which is related to
certain aspects of the arrangement between Japan and the United States concerning trade in
semi-conductor products (L/6076), itisunderstood that in setting up itsown working procedures,
the Panel will provide adequate opportunity for the United States to participate in the work of
the Panel as necessary and appropriate.” (C/M/208)

5. Concerning theaboveunderstanding, therepresentative of the United States stated that " adequate
opportunity to participate” had to be interpreted by the Panel in the same way as this phrase was
interpretedin anearlier disputeaddressed indocument L/5776.* The Council took note of this statement
(CIM/208).

6. The representatives of Argentina, Australia, Austria, Brazil, Canada, Hong Kong, Republic of
Korea, Maaysia, Mexico, Singapore, Sweden for the Nordic countries, Switzerland and Thailand
reserved their rights to make submissions to the Panel (C/M/207 and C/M/208).

7. Thecomposition of the Panel wasannounced in document C/149, dated 24 June 1987, asfollows:
Chairman: H.E. Mr. J. Lacarte-Mur6
Members:. Mr. C. Faconer

Mr. J. Greenwald

8. ThePane met fivetimes, on 16-17 September, 5-6 November, 26-27 November 1987,4-5 February
and 19-20 February 1988.

'Pand report on the European Economic Community Tariff Treatment on Imports of Citrus Products
from Certain Countries in the Mediterranean Region.



9. Information and arguments submitted by the two parties to the dispute, their repliesto questions
and reguests put by the Panel, information and arguments submitted by the United States and by other
interested parties, aswell asrelevant GATT and other documentation, served asthebasisfor thePandl's
examination of the matter.

Il.  BACKGROUND

A. Devdopments leading to the Japan/US Arrangement in Semi-conductor trade

10. The United States and Japan are the largest producers and exporters of semi-conductors. The
United States was the largest producer during the 1970's, but Japan became increasingly important
as both a producer and exporter of semi-conductor products at the beginning of the 1980's. In 1981,
its exports exceeded those of the United Statesfor thefirst time. In February 1983, the United States
industry began to express concerns to the Government of the United States about the lack of access
of non-Japanese companies to the Japanese market and possible unfair trade practices of Japanese
companies in the US market.

11.  On 14 June 1985, the United States Semi-conductor Industry Association filed a petition under
Section 301 of the Trade Act of 1974 against the Government of Japan, aleging that Japan was restricting
access to the domestic semi-conductor market for United States producers. This industry-wide action
was followed by several complaints brought under the anti-dumping law. On 24 June 1985, an
anti-dumping petition concerning 64K DRAM s from Japan wasfiled by Micron Technology Inc. Also,
on 30 September 1985, a petition concerning the aleged dumping of EPROMs from Japan was filed
by Intel Corporation, Advanced Micro-Devices, Inc. and by National Semi-conductor Corporation.
Finally, on 6 December 1985 the United Sates Department of Commerce initiated an anti-dumping
investigation to determine whether DRAMs of 256K and above from Japan were sold at less than fair
value. Protracted negotiations between the governments of Japan and the United States led to the
conclusion of a bilateral agreement in September 1986.

12.  On 2 September 1986, Jgpan and the United States formaly concluded an Arrangement concerning
Trade in Semi-Conductor Products (hereinafter called "the Arrangement") which was subsequently
notified to the GATT on 6 November 1986 in document L/6076. The Arrangement was linked to
the suspension of anti-dumping procedures initiated in the United States against imports of certain
categories of Japanese semi-conductors and to the suspension of the Section 301 proceedings on access
to the Japanese market for US-made semi-conductors.

B. Main provisions of the Arrangement

13. The Arrangement contains three main sections. The first section relates to market access. It
provides that the Government of Japan will impress upon the Japanese producers and users of
semi-conductors the need to aggressively take advantage of increased market access opportunities in
Japan for foreign-based firms which wish to improve their actual sales performance and position.
Specificaly, the Government of Japan will provide further support for expanded sdes of foreign-produced
semi-conductors in Japan through the establishment of an organization which will provide sales assstance,
quality assessment, research fellowship programmes, exhibitions, etc., for foreign semi-conductor
producers, and through promotion of long-term relationship between Japanese buyers and foreign
producers including joint product development programmes. On the other hand, the Government of
the United States will impress upon the US semi-conductor producers the need to aggressively pursue
every sales opportunity in the Japanese market and will also provide support for the activities of the
organization mentioned above. This section further provides that there should be full and equitable
accessfor foreign compani esto patentsresulting from gover nment-sponsored resear ch and devel opment,



and that both Governments should refrain from policies or programmes which stimulate inordinate
increases in semi-conductor production capacity.

14. Thesecond main section of the Arrangement contains three sub-sections dealing with prevention
of dumping. The first sub-section concerns the suspension of present anti-dumping cases on two types
of semi-conductors: ErasableProgrammableRead Only Memory (EPROM) and 256 Kilobitsand above
Dynamic Random AccessMemory (DRAM). The second sub-section providesthat, in order to prevent
dumping, the Government of Japan will monitor cost and prices on alist of semi-conductor products*
exported to the United States. Theformat of the datareport concerning company and product-specific
cost and export price data on monitored products is contained in an appendix to the Arrangement.
It has 35 entries, seeking information on production costs, packaging costs, freight, insurance, duty,
commissions and rebates, charges, other expenses, and finaly, net prices. This sub-section adso provides
that if any monitored product is being sold or exported at prices |ess than company-specific fair value,
the Government of the United States may request immediate consultations. Based on monitoring and/or
consultation, the Government of Japan will take appropriateactionsavailableunder lawsand regul ations
in Japan to prevent such exports to the United States. The third sub-section relates to monitoring of
third-country markets. It is stated that both governments recognize the need to prevent dumping in
accordance with relevant provisions of the GATT and encourage respective industries to conform with
the above principles. It isaso stated that in order to prevent dumping, the Government of Japan will
monitor, as appropriate, cost and export prices on the products exported by Japanese semi-conductor
firms from Japan to certain markets.?

15. The Third section contains genera provisions on periodic and emergency consultations, on the
conditions of amending and terminating the Arrangement, and on the preservation of GATT rights
and the interests of third countries. The duration of the Arrangement is five years, ending on
31 July 1991.

C. Implementation of the Arrangement by Japan

16. According to information provided by the Japanese del egation, the following measures had been
taken to implement the Arrangement.

(&  Access to the Japanese market

17. To promote the sales of foreign semi-conductorsin Japan, the Japanese government encouraged
Japanese users to purchase foreign semi-conductors from all sources on the whole range of
semi-conductor products. Specificdly, the Director-Genera of the Machinery and Information Industries
Bureau sent letters in September 1986 and July 1987 to magjor domestic users or purchasers of
semi-conductors, requesting their co-operation in increasing the purchase of foreign-based products.
The Minister of the Ministry of International Trade and Industry (MITI) a so organized meetings with
the top ten mgjor users of semi-conductors in March and May of 1987 to make the same request.

(@ Memory Devices: MOS SRAM, ECL RAM; (b) Microprocessors: 8 bit configuration, 16
bit configuration; (c) Microcontrollers: 8 bit configuration; (d) ASICS. GATE ARRAYS,
STANDARD CELLS; (e) ECL LOGIC.

2Japan hasstated that as an administrativematter, it monitorsexportsto al but the most insignificant
markets. Exports are being monitored to countries accounting for 97 per cent of Japanese semi-conductor
exports. These markets presently are:  Brazil, Canada, China, France, Germany F.R., Hong Kong,
Ireland, Italy, Republic of Korea, Maaysia, Mexico, the Philippines, Singapore, Sweden, Taiwan and
the United Kingdom.



Relevant governmental departments also made similar requests to users associations and individual
companies. In addition, surveys of the procurement situation of foreign-based semi-conductors were
carried out regularly by MITI.

18. The International Semi-conductor Co-operation Centre, an organization to promote the sales of
foreign semi-conductors, was established in March 1987. The activities of the Centre were open to
all foreigncompanies. The Centre held exhibitions, conducted survey, offered sales-related information
and organized other activitieshel pful to the promotion of salesof foreign semi-conductors. TheCentre's
first exhibition was held on 13 to 16 April 1987. A symposium was held on 6 October 1987.

(b) Monitoring

19. The third Country Market Monitoring measures could be discussed under two headings: (i)
requests by Government to producers and exporters; (ii) export approval and monitoring costs and
export prices.

(i) Requests by Government to producers and exporters

20. The Director-General of the Machinery and Information Industries Bureau and the Minister of
MITI organized meetings with producers and exporters (in September 1986, March and May 1987)
to request that dumping should be avoided. These requests were general appeal, not legally binding.
Thelikely consequences of disregarding these requests were pointed out. If requestswere not complied
with, they were repeatedly made by MITI.

(i) Export approval and monitoring costs and export prices

21. The export approval system for semi-conductors, based on the Foreign Exchange and Foreign
Trade Control Law, wasintroduced for the purpose of COCOM enforcement. Since November 1986,
this system had been used to monitor export prices of semi-conductors. Exporters of items subject
to COCOM enforcement, including all semi-conductors, to be monitored under the Arrangement, were
required to submit licence applications which were screened according to COCOM considerations and
export licences were approved or rejected by MITI according to these considerations.

22. The threshold for shipments of semi-conductors requiring export licences was reduced from
¥1 million to ¥50,000in January 1987. Asaresult of this change, the number of applications almost
doubled, causing delay in the processing of certain licence applications. Incomplete information in
applications a so caused delay in some cases. Therewas no limit of processing time for export licence
applications, whether maximum or minimum. Depending on various factors relating to individual
applications, the time taken to process them ranged from a couple of weeks to severa months.

23. Manufacturers and exporters were required to report data on export prices, and periodically on
coststoMITI. Thedatacollection proceduresfor priceswere established in accordancewith Article 67
of the Foreign Exchange and Foreign Trade Control Law and Article 10 of the Export Trade Control
Order. Failureto report or submission of false reports were liable to pena servitude not exceeding
six months or afine not exceeding two hundred thousand yen. However, non-compliancein thisregard
would not lead to denia of export licence or prohibition of exports. When MITI found casesin which
export prices were "extremely below costs’, it would inform the companies concerned of the facts
and of MITI's concern. MITI did not set minimum prices for exports and the communications by
MITI to the companies were not legally binding. Companies were expected to understand that it was
in their own self-interest to prevent dumping, and to take action accordingly.



24. The existence or non-existence of injury in foreign importing countries was not taken into
consideration by MITI when watching costs and export prices.

25. Effective from 10 November 1987, the revised Foreign Exchange and Foreign Trade Control
Laws to strengthen the regulations on reporting COCOM-related commodities had separated export
approval from monitoring as far as semi-conductors were concerned. Under the new system, the
licensing procedure was separated from the monitoring procedure. Exporters could either apply for
licences and report on price information to MITI simultaneously or separately, but in any case prior
to customs clearance. On receipt of alicence application and a report (in two separate documents),
the licence application would be processed by the office dealing with COCOM screening. The report
on priceswould be processed in condiseraion of cost informtion obtained separately by the Monitoring
Office. In cases where export prices were "extremely below cost”", MITI would express its concern
to the companies concerned. Astherewas no feedback from the Monitoring Officeto the office dealing
with COCOM screening, the approval or rejection of export licences was not affected by the contents
of the reports. Under the old system, an export licence was approved only after the two consecutive
processes of COCOM screening and monitoring, henceit took alonger time for processing and some
misunderstanding seemed to have been created among exporters that delays had been caused by
inappropriate pricing. The new system would eliminate such misunderstandings. MITI could not
disapprove applications due to inappropriate pricing.

(c) Supply and demand forecasts

26. Inrelationto monitoring and improvement of market access, MITI compiled on aquarterly basis
Semi-Conductor Supply-Demand Forecasts. It sent out questionnaires to all manufacturers and major
users of various semi-conductors to seek data on production, demand and other information. Based
on the results of the surveys, and taking into account information from foreign markets and various
research organizations, areport was drafted for the deliberation of the Semi-conductor Supply-Demand
Forecast Committee, composed of users, manufacturers, academics and experts. The report was then
issued to the press and in MITI's public report. MITI aso distributed it freely upon request.

27. The forecast was formulated as a reference for manufacturers in their production schedules.
MITI explained its objective to manufacturers and impressed upon them the need to reflect real demand
in their production. Individual companies were expected voluntarily to bring their production almost
in line with the forecasts, taking into account the appropriate total production. The forecasts were
not legally binding and the Government did not allocate production volume to individual companies.
For manufacturers to conspire on production volume was against the anti-trust laws in Japan.

D. Movement of pricesin certain semi-conductors

28. Appendix | contains three line graphs supplied by the EEC, showing the movement of prices
in the EEC, US and Japanese markets of 256K DRAMs, 256K EPROMS, and 128K EPROMSs in the
first ninemonthsof 1987, and abar chart showing the movement of pricesof thethree semi-conductors
over the period from 1984 to 1987 in the EEC market. Appendix Il shows the movement of export
prices of 256K DRAMs and 256K EPROM s from Jgpan to Europe from September 1986 to August 1987.
Thisinformation was supplied by Japan. Appendix 111 contains sel ective contract pricesin the European
market supplied by the United States on several kinds of semi-conductors, from August 1986
to October 1987.

29. TheEEC contended that the price increasein early 1987, contrary to what had been forecasted
by Dataquest, an international industry analyst (also used by the United States), was explained by MITI
production and price control activities. Japan maintained that pricing was a decision by businessmen
based on commercial considerations. Especiadly in the period following the conclusion of the



Arrangement, pricing was affected by many factors such as trade issues with the United States, EEC
anti-dumping investigations, industry's intention to avoid below cost pricing, recovery of balanced
supply and demand relations and reduced supply capacity. Therefore, simple comparison of actual
data with the forecast formulated by Dataguest on the basis of past data was not meaningful. The
United States explained that prices of semi-conductors were affected by the elasticity of demand for
thefina product, for example, computers. Pricesalsofluctuated over the course of theyear, depending
on the time of contracts negotiated. The product life cycle of a particular type of semi-conductor,
exchange fluctuations, and the initiation of anti-dumping investigations, and significant worldwide
increases in downstream product demand were all factors which also influenced prices.

1. RECOURSE TO ARTICLE XXIII:2 BY THE EEC

30. Initscommunication of 19 February 1987 (L/6129), the EEC claimed that the benefits accruing
to it from the Genera Agreement were being nullified or impaired by the very nature of certain
provisions of the Arrangement between Japan and the United States which constituted an unacceptable
interference with the trade in, and production of, semi-conductors of contracting parties not parties
to the Arrangement. Some of the measures so introduced were upsetting international competitive
relationshipsunilaterally and artificialy. Thiswasall themoreprejudicia in that the sector concerned
was onein which the partiesto the Arrangement had at present adominant position in world production
and trade, and was at the same time of fundamental importance to the industrial development of
contracting parties concerned. Specifically, the Community considered that:

(i)  the monitoring measures applied by the Japanese Government, especialy those vis-avis
third country markets, contravened the provisions of Articles VI and XI;

(ii)  the provisions on access to the Japanese market included conditions for discriminatory
implementation, contravening Article I;

(iii) the lack of transparency surrounding the whole issue contravened Article X.

31. The Community invited the panel to recommend that the CONTRACTING PARTIES request
Japan to take appropriate measures to eliminate the Third Country Market Monitoring system and to
ensure that Japanese market opening in respect of foreign semi-conductors was applied in a
non-discriminatory fashion.

32. Thesubmission by Canada, dated 16 September 1987, added two aspectsto the complaint on (i)
above, claming that the measures aso violated Articles | and XVII:1(c). The Community, in a
communication dated 22 October 1987, said that it agreed with the views advanced by Canada and
requested the Panel to take these into consideration.

IV. MAIN ARGUMENTS BY PARTIES TO THE DISPUTE

A. The Third Country Market Monitoring

(@ Generd

33. TheEEC stated that the purpose of the export monitoring provison was clear. Theimplementation
of the Arrangement had increased prices in the US market, thus placing US users at a disadvantage
vis-avistheir competitorsinthird countriesand measurestoincreasepricesartificially inthosecountries
were therefore taken to the detriment of users in those countries. On the other hand, US producers



and exporters of semi-conductorswould, in the absence of such measures, remain exposed to reported
Japanese dumping in markets other than the United States. In the Japanese Position Paper presented
tothe United Statesin thesecond week of April 1987, it wasstatedthat " ... Japan hastaken appropriate
action to ensurethat Japanese semi-conductors are being sold at not lessthan their cost in third country
markets." The EEC rgected the justification given during Article XXII consultations that the monitoring
of cost and export prices on products exported by Japanese semi-conductor firms was "the need to
prevent dumping in accordance with the relevant provisions of the GATT" (sub-paragraph 1 of
sub-section 3 of the Arrangement). The EEC also rejected the explanation given by the United States
that the provision on Third Country Market Monitoring was necessary in order to avoid circumvention
of the suspension agreement by exports from Japan to the United Statesthrough third country markets.
This argument would imply that all contracting parties could apply export controls in respect of any
product of their choice to all destinations in order to prevent circumvention and dumping on any one
single market, and could do so with the agreement of only one contracting party, instead of with all
parties concerned.

34. Toimplement the Third Country Market Monitoring provision, an export licensing system was
used for the monitoring according to which licences wereissued to applications which respected certain
priceguidelines, i.e. aminimum pricefixed for individua products. Since Japan and theUnited States
directly produced, or controlled through overseas manufacturing plants, a pre-dominant share of world
semi-conductor production, the government-mandated export price control would lead to a situation
in which importing countries would be forced to pay apricefor such importsin excess of what normal
conditionsof competitionwould imply. Thissituation could force, induceor permit Japanese producers
to exercisequantitative export limitationswhich coul d subject foreign competitorsproducing competing
final productsto considerable uncertainty and risksin their production plan or even prevent them from
producing a al. The Community had been informed by some Japanese manufacturersthat MITI was
putting pressure on them through administrative guidance to restrict overall export volumes of certain
semi-conductors, resulting in severe reduction of supplies, delays in the granting of export licences
and other disruptions with potentially serious conseguences.

35. The EEC went on to state that the Japanese administrative guidance not only controlled export
prices and export volume, but also production volume and other aspectsin relation to exports. In the
Japanese Position Paper mentioned above, it was stated that " Japan exercised administrative guidance
to achieve production cutbacks and adopted more stringent export licensing practices with a view to
aiding the USefforts over and above Japan' s obligations under the Arrangement ... In February 1987,
MITI exercised administrative guidance to the companies to reduce production during thefirst quarter
of 1987 by 23 per cent below fourth quarter 1986 levels. Last month, MITI again exercised
administrative guidance to the companies to reduce production still further in the second quarter to
32 per cent below fourth quarter 1986 levels." The Position Paper also stated that the Japanese
government " has taken steps above and beyond its obligations under the Arrangement in part for the
purpose of demonstrating its desire to cooperate with the United States during earlier consultations
under the Arrangement.” Thus, in November 1986, MITI had invoked the Export Trade control
ordinance in order to prevent below-cost exports. Thereafter, in January 1987, Japan lowered the
minimum level for export licences from ¥1 million to ¥50,000. In February 1987, Japan increased
scrutiny of export licence applications for third country exportsin order to prevent grey market sales.
In March 1987, theMITI Minister had convened an emergency meeting with the Chairman or President
of each of the ten major semi-conductor companies to impress upon them the importance of avoiding
dumping in third country markets.

36. The Japanese Position Paper provided further insights into the operation of the Third Country
Market Monitoring System. Following US Government's alegations in early 1987 that Japanese
semi-conductors were still dumped on third markets, the Japanese Government had made known its
readiness to share relevant data with the United States on a reciprocal basis in order to dispel these
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alegations. In other words, information regarding third markets would be exchanged between the
two parties with a view to proving that Japanese export prices had increased by the amount defined
by the United States Government as being necessary to bring such prices up to the "fair market value"
set for theUSmarket by the US Department of Commerce. This, according to the EEC, clearly showed
that the Japanese authorities had not been merely "watching" and passively issuing export licences but
had acted in response to the restrictive purpose behind the Third Country Market Monitoring System.
Finally, thefact that domestic pricesremai ned well bel ow government controlled export prices, provided
Japanese users of semi-conductors with afurther competitive advantage vis-avis their foreign competitors
who had to pay for the essential inputs at higher prices.

37. Japan stressed that monitoring was mere watching. In cases when exports were made at prices
"extremely lower" than the cost, MITI might present the facts and communicate its concern to the
manufacturer. MITI's requests for dumping to be stopped were not export restrictions. N°export
licence had ever been denied to any application because of inappropriate pricing. When MITI had
lowered the maximum amount per contract requiring no export approva from ¥1 million to ¥50,000
in January 1987, the number of applications had dmost doubled, causing delays in processing applications
at the beginning, but the situation had been improved since then. The lowering of the threshold had
been necessary because some exporters had tried to circumvent the export licence system by dividing
acontract into severa smaller consignments. The supply and demand forecastsissued by MITI served
only as a guideline to manufacturers, whereby MITI expressed its expectations that it was desirable
to avoid over-production which far exceeded actual demand. The relationship between price and supply
and demand in the semi-conductor industry was characterized by alearning curve effect in the sense
that an increase in production and productivity brought about a sharp decline in costs. In these
circumstances, the possible decrease in prices was liable to create a high expectation of demand
expansion, leading to capacity investment, over-production and excessive competition over market
shares. These conditions of over-production and excessive competition might promote a price war
and destabilize the balance between demand and supply. On the other hand, if low-priced products
were exported and regarded as dumped, or if low domestic prices prevented an increase in imports
of foreign semi-conductors, international cooperation might be harmed. MITI's efforts to request
manufacturersto align their production levels to reflect the real demand and to prevent dumping had
not had arestrictive effect on exports, but were made with the objective of contributing to international
Cco-operation.

38.  Since production costs decreased sharply as aresult of the learning curve effects, and since most
semi-conductors had a short life-span, manufacturers tended to attempt to recoup their investments
quickly by expanding production. They normally set price level s taking into account anticipated levels
of supply and demand at a future period of time. This meant that typically the cost at the targetted
production point would be lower than the current cost since a downward cost curve was expected.
Consequently, saesprices, though not intended, could possibly befoundto bebelow cost. Thisproblem
involved some basic issues related to the method of calcul ating costs when long-term pricing practices
of high-technology goods with rapid technologica innovation were involved. In addition, it was observed
that unit cost became higher as production decreased. Therefore, when a producer decreased his
production, he was likely to set higher pricesto reflect the higher production cost. Thus, it was not
abnormal that semi-conductor producers set higher prices in the process of adjusting production in
accordance with the principle of profit-maximization.

39. Some Japanese manufacturers might think it convenient, in the light of the good relationship
with foreign clients, to hold MITI responsiblefor their failureto fulfill some of their obligations under
contractsbecause of adjustmentsintheir productionand shipment plansadopted for commercial reasons,
which included their intention to avoid both a rapid price decline caused by over-production and a
deterioration of their image caused by the alegation of suspected dumping.
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40. The administrative guidance as reported in the Japanese Position Paper were taken for the following
reasons. Since the Japanese companies raised their prices in the US market in accordance with the
Suspension Agreement in the summer of 1986, export volume to the US market was reduced, causing
an increased supply in the domestic market which in turn exceeded actual demand and prices declined
rapidly. At the sametime, US users had attempted to increase their procurement of semi-conductors
in third country markets, mainly in South East Asia, because of the high prices of Japanese
semi-conductors in the US market. Under such circumstances, some brokers had purchased
semi-conductors in Japan and resold them in third country markets in order to benefit from the price
differential. Since the supply and demand imbalance in the domestic market was harmful to the sector
and because some of the sales at cheap prices might be regarded as dumping, MITI had revised its
quarterly supply and demand forecast in February 1987 and had communicated its expectation to
manufacturers that they should produce in reasonable volumes to restore the domestic supply and demand
balance. Furthermore, the expression "more stringent export licensing practices" referred to the fact
that MITI decided, aso in February 1987, to request the submission of additional materials for
clarification in the pre-sales monitoring in cases where it was deemed necessary because it appeared
that some traders cheated in their applications through package dedls. All these measures did not
constitute export restrictions.

41. TheEEC asked how merewatching by MITI could effectively ensure the prevention of dumping.
Even if the measures taken by MITI were not binding in alega sense, they were binding in a practical
sense and were restrictive. Besides, if monitoring were mere watching, then there would be no need
for the setting up of an entire system for that purpose, nor would there be any need to conclude aformal
international agreement to that effect.

42. Japan reiterated that none of the measures was legaly binding. The Japanese society was not
so feudalistic that non-binding requests by government would be accepted readily and administrative
guidance by MITI did not aways work. If the semi-conductor manufacturers were to pursue their
own profits and ignored MITI's concern, the whole dumping prevention mechanism would collapse.
However, these manufacturers were fully aware that dumping would not be beneficia on along-term
basis. They had learned lessons from the disputes with the United States. They had realized that
excessive competition using bel ow-cost pricing was undesirableand that avoiding such situationswould
benefit not only themselves but also the world's semi-conductor industries in the long-run. The
monitoring system was needed in the light of the present status of the industry. Although monitoring
by MITI waslimited in scope, it was still meaningful because MITI represented aneutral and objective
figure overseeing the entire industry while taking into account cost and prices among competing
companiesin Japan. Monitoring aso helped to stamp out suspicion among companiesthat otherswere
cheating or resorting to dumping. It contributed to the establishment and maintenance of a healthy
competitive environment.

(b) Article VI

43. The EEC considered that the Third Country Market Monitoring System was incompatible with
the obligations arising from Article VI. This Article clearly provided for the exclusive right of the
importing country to decide whether or not to take action against dumping. The reasonsfor thiswere
obvious. Only the importing country could decide whether, on balance, the low prices of dumped
goods were beneficial or harmful to itsinterests. Only the importing country could decide how much
injury, if any, the dumping was causing, and what action, if any, was appropriateto eliminateit. Only
the importing country could impaose an anti-dumping duty which was appropriate to the conditionsin
its particular market. Only the importing country could satisfactorily monitor the implementation of
an undertaking in relation to dumping. Nowhere in Article VI was it foreseen that such decisions,
fundamental to the notion of sovereign choice of the importing country as to whether or not to take
actions to protect the industry in question from dumping, could be taken by any other country. The
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drafting history of Article VI was also relevant. The intention of the drafters of the Article had not
been to condemn dumping itself but to limit the possibility of taking measures to counteract dumping
and subsidization. The history also showed that there had never been agreement, including during
the Tokyo Round negotiationswhich eventually led to the adoption of the Anti-Dumping Codein 1979,
to encourage or justify actions by the exporting country to prevent dumping. If alleged anti-dumping
measures could be taken by exporting countries, such measures could be misused to put up the price
of sometimes indispensable and irreplaceable inputs to foreign competitors of the industries in the
exporting country. The adoption of autonomous action by an exporting country was therefore a clear
breach of Article VI.

44. 1t wasobviousthat therisk of circumvention of the Arrangement by exports being shipped from
Japan to theUnited P States through third countries should be dealt with according to normal practice.
Article 12 of the Anti-Dumping Code provided amechanism for dealing with third country dumping.
In such a situation, the Code provided that the third country could request the importing country to
seek theapproval of the CONTRACTING PARTIEStotake action against suchimports. Inconsidering
such arequest, theimporting country wasto be provided with adequate information regarding dumping
and injury and was to consider the effect of the aleged dumping on the industry concerned as awhole
in the third country. No requests had been made by the US for the EEC to seek the agreement of
the CONTRACTING PARTIES to take action against imports of Japanese semi-conductors into the
Community. The avoidance of circumvention could in no way be considered as warranting the imposition
of measures with a much wider effect, nor asjustifying the adoption of measures contrary to the basic
principles of Article VI.

45.  Japan argued that Article VI and the Anti-Dumping Code provided for anti-dumping measures
by importing countries, but they did not contain any explicit provisions concerning actions taken to
prevent dumping by exporting countries. There was no specific provision to prohibit such measures,
non-restrictivein nature, conducted by exporting countries. Monitoring with the purpose of preventing
dumping which Article VI condemned was not inconsistent with the Article, but on the contrary, accorded
with the spirit of the GATT. History had showed that there had been rampant resort to anti-dumping
duties, for the purpose of protecting domestic industries, resulting in severe distortion of world trade.
The actua anti-dumping investigations, as well as the preceding uncertainty pending the imposition
of anti-dumping duties had significant adverseimpact onexports. Article VI, therefore, did not prohibit
exporting countries from taking measures, consistent with GATT provisions, to prevent dumping.
It was groundless to maintain that Article VI granted an exclusive right to importing countries with
respect to anti-dumping measures. What it stipulated was that importing countries were only entitled
to decidewhether or not to levy anti-dumping dutieswhen dumping took place and when their industries
wereinjured or whereinjury wasthreatened. Besides, it should be noted that when measures designed
to prevent dumping were ineffective, importing countries werefreeto resort to anti-dumping measures
according to the rules of GATT. In this sense, the monitoring measures by Japan did not infringe
upon the rights of importing countries.

46. Furthermore, Article VI did not guarantee profits of importing countries accruing from dumped
exports, and importing countries had no legitimate right to ask for the continuation of dumping.

47. The EEC stated that Japan had constantly failed to quote fully the words of Article VI which
lay down that, "... dumping isto be condemned if it causes or threatens materia injury.” Thesewords
showed, when they were properly considered, that anti-dumping measures could be taken only by or
withthe consent of theimporting country, asonly theimporting country could determinewhether injury
had been caused by dumped products. If anti-dumping action by the exporting country had been thought
to beacceptable, theconditionsfor itsapplication woul d haverequired definitionswhichwereasdetailed
asthoseprovided in Article VI for action by the importing country, since such action would be allowed
only in derogation from other Articles of the General Agreement, in particular from Article XI. The
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Japanese statement seemed to recognize that anti-dumping action by exporing countries was incompatible
with Article VI if it contravened any other provisions of the GATT. Since the anti-dumping action
adopted under the Third Country Market Monitoring System was, in the Community' s view, incompatible
with Articles XI, | and XV1I of the General Agreement, it followed logically that such measures were
aso incompatible with Article V1. Asfor the statement that when dumping occurred despite the measures
to prevent dumping, importing countries were free to take anti-dumping actions, it was only formally
correct. An importing country could, in theory, still take anti-dumping actions even if it had been
pre-empted in doing so by the exporting country, but this would expose its users and consumers to
the risk of incurring a multiple penalty created by the combined effect of the price increase imposed
by Japan and the eventual anti-dumping duty collected by theimporting country. It could aso provide
producers in the importing country with an excessive degree of protection.

48. Japan stressed that measures taken by the Japanese Government were intended to prevent " dumping
to be condemned" as stipulated in Article VI, and were permitted as long as they did not violate any
provision of the Genera Agreement, including Article XI1. Japan considered that such measures should
not be merely judged in relation with Article XI. Rather, it should be taken into account that the
measures were employed in line with the spirit of Article VI. What Article VI stipulated was that
importing countries were entitled to decide whether or not to levy anti-dumping duties when dumping
occurred. Paragraph 1 of that Article did not make any distinction between exporting and importing
countriesand it did not prohibit measures to be taken by exporting countries. The negotiating history
also showed that there had never been any consensus that measures taken by exporting countries should
be prohibited. Therefore, if, through monitoring and communicating concern by governments of
exporting countries, "dumping to be condemned" was prevented as the result of voluntary decisions
by exporting firms to set export prices a certain levels so as to avoid dumping, such government
measures should not be condemned, but should be considered as in accord with the spirit of Article V1.
There was no justification for the multiple penaty alleged by the EEC as Japan was not pre-empting
any of the Community's rights concerning anti-dumping procedures and the Community was free to
take any appropriate actions.

(c Article Xl

49. The EEC considered that the Third Country Market Monitoring System was incompatible with
the provisions of Article XI relating to export restrictions. Firstly, the Arrangement had arestrictive
intent in that the purpose of the Third Country Market Monitoring System was to artificialy raise
Japanese export prices through government intervention. This intent was explicitly acknowledged in
the Japanese Position Paper in which the Japanese authorities had emphasized their determination to
implement more stringent export licensing practices "to prevent below-cost exports'. Secondly, the
restrictive effects of the licensing system were universaly recognized, not only by EEC users and
importers, but by those in other importing countries like Australia, Canada or Hong Kong, and even
by the United States. In areport to the President of the United States, dated September 1987, the
Semi-Conductor Industry Association had stated that, "through the use of production controlsand floor
price measures, the Government of Japan has disrupted the pricing and supply of key semi-conductor
products. These policies have meant artificially high prices and short supply for US semi-conductor
users...". It wasirrelevant under Article X1 whether the Government of Japan would subject the
granting of export licences to the observance by exporters of the "fair market value' defined for the
US market or of other criteria such as the avoidance of exports below-cost. The fact was that controls
with price and quantitative effects had been imposed on the exports of semi-conductors, violating
Article XI.

50. Japan maintained that monitoring of semi-conductor exports by the Japanese Government was
indeed merely watching cost and export prices. Monitoring was not intended to prohibit or restrict
trade, nor did it in practice produce such results. There were no minimum price requirements. It
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was aso contrary to the facts to say that export restrictions, production controls or artificia price
increases existed. Through monitoring, Japanese companies were encouraged to prevent dumping,
but thiswould only happen through avol untary decision of the company concerned. Theencouragement
by the Japanese Government was not legally binding by any means, and there was no penalty even
if the company did not comply with such encouragement. Companies were expected to refrain from
dumping of their own will, taking into consideration factors such as the likelihood that importing
countries would introduce anti-dumping measures which would adversely affect their business. Such
voluntary actions of the companies were irrelevant to the provisions of Article X1 which dealt with
actions by governments.

51. TheEEC said that in its Position Paper, the Government of Japan had admitted taking measures
which were intended to bring about increased prices and reduced production. It had also been
"monitoring" prices, in the context of its export approval system, and the purpose of this monitoring
had been to ensure that export prices were not below certain levels. The question of whether the
"administrative guidance" measures, used by the Japanese authorities to bring about increased prices,
were or were not legally binding was irrelevant. The measures were intended to raise prices, and to
reduce production in order to reduce exports so as to keep up export prices. It was admitted that the
measures were taken either to implement the obligations imposed by the Arrangement with respect
to the monitoring of exports to third countries or to carry out the purpose of the Arrangement as the
Government of Japan understood it. It was generally admitted that Article XI:1 must be interpreted
broadly and its wording proved this. What mattered was the intended result, not the method used.
The EEC was not saying that al kinds of non-binding measures might infringe Article X1 but that they
could do so, at least when the following conditions were al fulfilled, as they were in this case:

(i) themeasureswere admittedly taken in order to achieve aresult which could not have been
achieved by legally binding measures in a manner consistent with GATT,;

(i)  these measures were intended, by the two interested Contracting Parties, to be effective
to achieve the results desired (that is, something more than mere "best efforts" was
required). Therewasample evidence, within the Arrangement itself and in the documents
from US Government sources, that the US had expected, and indeed insisted, that the
Japanese measures to prevent dumping in third countries markets should be effective;
if not, the USwould adopt retaliatory measures, asindeed the UShad done. The statement
by President Reagan on 4 November 1987, announcing the suspension of aportion of the
sanctions placed on Japanese products, had said that the suspension of sanctions was
"because the most recent review of the data shows that third-country dumping has ceased
for both DRAMs and EPROMS'; and

(iii)  the non-binding measures were not the incidenta result of purely internal measures, but
were measures intended specifically to implement an international agreement, the express
purpose of which was to affect international trade by raising the price of goods exported
from the contracting party adopting the measures in question.

52. Measures which were not legally binding could be completely effective to bring about adesired
resultif itwassufficiently clear that, if necessary, moreeffectivemeasuresand ultimately legally binding
measures would be adopted. In the present circumstances, it had been known to Japanese industry
that the Japan-US Arrangement had been concluded, and that Japan was considered to be therefore
legally boundvis-&visthe USA to carry outitsobligationsunder thisArrangement. Therewastherefore
an abjectivereason for Japaneseindustry to be consciousthat |egal ly binding measureswould be adopted
tofulfil Japan' sobligationsif non-binding measuresprovedinsufficient. After theUShad givenwarning
of itsintention to take retaliatory measures, and after these measures had been taken on 17 April 1987,
there could have been no doubt in the minds of Japanese industrialists that the Japanese authorities
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would consider it essential to adopt binding measures if non-binding measures proved ineffective.
If it were accepted that non-legally binding measures could never infringe Article XI, theresult would
beto discriminateinfavour of contracting partieswhich, becauseof tradition or dueto Stateinvol vement
in the economy or for other reasons, preferred the use of non-binding measures to legally binding
measures. Such discrimination would be totally unjustifiable and irrational.

53. Inthe case under consideration, the question of whether the administrative guidance by MITI
were measures designed to reduce production for exports or measures to reduce exports directly was
immaterial. Measures were contrary to Article X1 if they were intended to reduce exports in order
to increase prices at which goods were exported. It was irrelevant whether this result was achieved
directly by restrictions on the quantities exported or on the prices at which the goods were exported,
or by restrictions on the quantities produced which were available for export.

54. Japan stated that to consider whether or not certain government measures infringed Article XI,
the intention of the government per-se was irrelevant, the consideration was on whether or not the
measures concerned were of a binding nature, with trade distorting effect. Thus, it was wrong to
consider government measures such as generd gpped, public relations activities and supply of information
which did not entail any binding nature to be violating Article X1. Under the Arrangement, the
obligations with respect to monitoring aiming at exports to the United States did not apply to exports
to third markets. Paragraph I1.6 of the Arrangement provided that for exports to the United States,
restrictive measures could be taken, if necessary, upon consultation. In practice, however, MITI was
imposing no restriction except for COCOM enforcement. With respect to exports to third countries,
the Arrangement did not obligate nor did it provide for any mechanism enabling the Japanese Government
toinvoke any legally binding measures. Moreover, the Japanese Government did not havethe slightest
intention of introducing any measure that would affect the rights and obligations of third countries
in the absence of negotiation and their consents, as explicitly stated in Paragraph IV.7 of the
Arrangement.

55. EEC'sassertion that the Japanese Government would adopt legally binding measures as aresult
of pressure from the United States was totally unfounded because Japan had been repeatedly asking
for the complete remova of the US sanctions. Article XXI1I.1 consultations were held on 4 August 1987
when Japan condemned the US measure as a clear violation of GATT provisions. Since the measure
was not lifted, Japan had expressed its intention, at the GATT Council on 11 November 1987, to ask
for the establishment of a panel at an appropriate time.

(d) Articlel

56. The EEC shared the views expressed by Canada (see paragraphs 32 and 88) regarding the
incompatibility of the Third Country Market Monitoring System with Article | of the Generd Agreement.
Since the system was applied to only 16 countries, 14 of which were contracting parties, it violated
Article | to the extent that Japan granted immunity to al but the 14 contracting parties and that the
Community did not benefit from the advantages granted to those countries to which the system did

not apply.

57. Japan said that countries subject to the monitoring system were selected with aview to covering
the entire export volume. Some minor markets were exempted solely for the sake of administrative
efficiency and, in practice, 97 per cent of total export volume or virtualy all exports were covered.
Thelist of countriessubject to export monitoring would bereviewed for necessary adjustment as export
patterns changed. The system by no means violated the principle of most-favoured-nation treatment
stipulated in Article . Besides, the measures concerned were not restrictive in nature.
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(e) Article XVII:1(c)

58. The EEC dso shared Canada s view (see paragraphs 32 and 88) that the actions taken by the
Japanese Government with aview to preventing Japanese companies from selling semi-conductor products
in third markets below cost and reducing exports were inconsistent with the obligation in
Article XVII:1(c) that no contracting party should prevent any enterprise, whether or not astatetrading
enterprise, from acting solely in accordance with commercial considerations.

59. Japan, referring to the finding in the panel report on " Canada - Administration of the Foreign
Investment Review Act", adopted on 7 February 1984, said that Article XVI11:1(c) was interpreted
onthebasisthat " commercia considerations' referredtoinsub-paragraph (b) wasmerely anarticulation
of the general principle of non-discriminatory treatment prescribed in Article XVI1I:1(8). Since the
monitoring was implemented on a most-favoured-nation basis, and it did not contain any restrictive
effect, Article XVII:1(c) was irrelevant in the consideration of the dispute.

B.  Access to the Japanese market

60. TheEEC saidthat the conditions surrounding the improvement of market accessin Japan showed
that Japan had been granting preferential market access to US producers and exporters of
semi-conductors. Some of them had claimed that MIT| was exercising "administrative guidance" to
promote a "Buy American" policy among Japanese companies. The US Semi-Conductor Industry
Association's report to President Reagan (see paragraph 49 above) aso stated that, "Beginning in
late March (1987), US companies operating in Japan indicated that they saw evidence of MITI
administrative guidance to the larger Japanese companies, asking that they increase their purchase of
US parts." The same report also indicated the existence of an "expectation” by the US industry on
market share as well as Japan's recognition of such an expectation that, "... the US share in Japan
must show a steady increase to alevel dlightly above 20 per cent by 1991. The Government of Japan
recognized the US industry's expectation when it signed the Agreement.” The preferential market
access policy wasa so confirmed by theuseof theterms " foreign-based" and " foreign capita -affiliated”
companiesin different contextinthe Arrangement. Sincetherewasonly one"foreign capital -affiliated"
company which was of US origin operating in Japan, these terms and clauses were clearly tailor-made
so as to accord preferentia treatment to this company. To the EEC's knowledge, there had been no
clear or published denial by the Government of Japan of the existence of preferential market access.

61. All theabove, and the general tendency of the Arrangement to addressissues on abilateral basis,
should lead to a prima facie conclusion that the Government of Japan had created a situation in which
Japaneseimportersand usersof semi-conductorswereunder strong political and administrative pressure
which, even if indirect and implicit, could not but have discriminatory effects contrary to Article |
of the General Agreement.

62. Japan said that measures taken for improving access to its semi-conductor market were
non-discriminatory in that they applied not only to semi-conductors produced by US firms, but to all
foreign-based semi-conductors. The terms "foreign-based" and "foreign capita-affiliated” meant
substantially the same. They were enterprises owned or controlled, directly or indirectly, by nationas
or companies of the countries other than Japan. Theterm " Foreign-based firms" was used with regard
to market access, and theterm "foreign capital-affiliated companies” was used concerning participation
in research and development projects. Japan had never promised any specific market share or preferentia
access to any country, and had denied allegations of such promisesto al concerned including the press
at every opportunity. For instance, the Director-Generd of MITI's Machinery and Information Industries
Bureau had publicly denied this allegation during asymposium held on 6 October 1987 in which many
EEC companies had participated. The activities of the International Semi-conductor Co-operation Centre,
created to promote foreign semi-conductor saes, were open to al foreign companies. One EEC company
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had become a member of this organization from the outset when no US company had joined.
Semi-conductors of eight EEC companies out of 32 foreign companieswere on display at the exhibition
held on 13 April 1987 by the Centre. Furthermore, figures showed that the sales of non-US foreign
semi-conductors were steadily expanding as well as those of US semi-conductors. The market share
of foreign non-US semi-conductorsin foreign semi-conductors had increased from 2.8 per cent in the
first half of fiscal year 1986 to 4.2 per cent in the first quarter of 1987. With regard to the statements
by the US Semi-Conductor Industry Association, its reference to "US' instead of "foreign"
semi-conductors was smply because the Association was a US industry association, indifferent to non-US
matters.

63. The EEC was not convinced that the terms "foreign-based firms' and "foreign capital -affiliated
companies’ were used indiscriminately. 1If there had been no discriminatory intent, the term "foreign
produced Semi-conductors’ would have sufficed. The participation of one European company in the
activities of the International Semi-conductor Co-operation Centre could not be regarded as proof of
anything regarding effective access. Nor could the short-term statistics quoted by Japan be regarded
as proof of the absence of preferential market access policies. Besides, an increase in imports said
nothing about what the trade might have been in the absence of the Japanese measures. The denia
by the Japanese Government on preferential access was hardly relevant to the purchasing behaviour
of Japanese semi-conductor users who must have been influenced by the pervasive, uncontradicted
and officially promoted impression that improved market access was exclusively foreseen for
United States companies, including the one which had major production facilities in Japan.

C.  Transparency

64. TheEEC said that the absence of transparency on the Third Country Market Monitoring System
and the market access arrangements increased the problems which they engendered. No information
had been provided regarding theimplementation of the Third Country Market Monitoring System except
that obtained by the EEC when Japan had provided it bilaterally totheUnited States. It wasstill unclear
whether the Japanese Authorities had systematically refused all export licence applications for exports
below a given price. It was not clear whether different criteriawere used for export approval; what
were the sanctions for circumvention; which were the criteriafor determining which markets would
be covered, why certain export licences had been delayed serioudly, etc. As for the market access
issue, the conditions for improved access to the Japanese market were still surrounded by uncertainty
and reports of preferential treatment. This was an unequivocal case of violation of Article X of the
Genera Agreement.

65. Japan said that full transparency was ensured with respect to the improvement of market access
measures and the Third Country Market Monitoring measure. This was exemplified by the fact that
thetext of the Arrangement had been notified tothe GATT, and sufficient explanation had been provided
intheforum of GATT and OECD. The monitoring measure was aso implemented in conformity with
Article X which required publication of trade restrictive measures. Not only were procedures of
application for export approval made public, but detailed explanation had also been provided to the
applicants concerning the procedures and necessary documents for application.

D. GATT objectives

66. The EEC stated that one of the objectives contained in the Preamble of the General Agreement
was the "substantial reduction of tariffs and other barriers to trade”, and that the aobjective of this
reduction included the expansion of production and exchange of goods. The latter had, of course,
led to greater internationa interdependence. To achieve these objectives, it was necessary for al
contracting parties not to manipulate the system through the imposition of arbitrary, unilateral export
restrictions especialy in areas where they had gained a substantial degree of preeminence in terms
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of concentration of production of essential products. Export controls had, in the industrial field, so
far largely been adopted either in concert with theimporting country, or for reasons of national security.
This was not the case for the Third Country Market Monitoring system applied by Japan to
semi-conductors. This system was contrary to the basic philosophy and objectives of the General
Agreement. It could not be the intention of the Genera Agreement to condone unilateral measures
which, applied to the advantage of one or two contracting parties, led to the manipulation of supply
of akey component of modern technology, to the detriment of other contracting parties. Nor could
it be condoned that such action was taken bilateraly, in the absence of any form of meaningful
consultation and without transparency.

67. Japan stated that measures taken by its Government werein linewith the Japan-US Arrangement
concerning tradein semi-conductor products. Measuresfor theimprovement of market accessbenefited
the EEC aswdll as other third countries. The Third Country Market M onitoring measures were exercised
to prevent dumping which Article VI of the GATT condemned. All these measureswereimplemented
with aview to achieving a sound development of world semi-conductor trade as well as to promoting
ahealthy growth of semi-conductor industriesintheworld under the aegisof afair and freetradesystem.
They accorded with the spirit and the basic objectives of GATT.

E. Nullification and impairment

68. TheEEC consideredthat the Third Country Market Monitoring system, thediscriminatory effects
of import market access, and the lack of transparency surrounding these aspects of the Arrangement
were inconsistent with Japan's obligations under the General Agreement and that this resulted in the
nullification or impairment of the benefits accruing to the Community under the General Agreement.
The gpplication of measures which were judged inconsistent with the GATT obligations of the contracting
party concerned constituted, in accordance with established GATT practices, a prima facie case of
nullification or impairment. It was therefore not necessary for the Community to provide evidence
of the actual damage to its trade caused by these actions by the Japanese Authorities.

69. Evenif therehad not been aviolation of the provisions of the General Agreement, the application
of the Third Country Market Monitoring system by Japan had nullified or impaired benefits accruing
to the EEC. In addition to the failure of Japan to carry out its obligations arising under the specific
provisions of the Genera Agreement (Articles |, VI, X, XI and XVII), the Community was of the
view that the attainment of the objectives of the Agreement had also been impaired. Any measure
which significantly impeded exports to any contracting party without its consent and which was not
covered by one of the exceptions foreseen in the General Agreement must be examined very criticaly.
It would no doubt have been considered unnecessary when the General Agreement wasdraftedto include
aspecific Article to say that contracting parties were prohibited from adopting unilateral or bilaterally
agreed measures which were intended directly and substantially to increase the price of components,
or indeed other goods, to other contracting parties. Any such arrangement, whether unilatera or
bilateraly agreed, was so clearly contrary to the basic principles of free trade that it did not need to
be specificaly prohibited by Articles separate from those dready referred to. The Jgpan-US Arrangement
constituted an intergovernmental agreement to increase the price of important components to buyers
throughout the world, except in Japan itsdf. Any such intergovernmenta agreement necessarily involved
nullification or impairment of the benefits to other contracting parties resulting from the Genera
Agreement, for thesimplereason that it deprived the other contracting parties of the most basic benefit
of free trade, which was the freedom to buy at prices at which companies were willing to sell.

70. Japansaidthat sincethe measuresrel ating to semi-conductor trade had not had theeffect of raising
export prices nor reducing the export volume and were not inconsistent with GATT, benefits accruing
to the EEC could not be nullified or impaired as defined in Article XXII1:1(a). Furthermore, even
if there had been arisein export price or reduction in export volume, as the result of "the application
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. of any measure’ not conflicting with the provisions of the General Agreement in the
Article XXII1:1(b), or "the existence of any other situation”, indicated in the Article XXI1I:1(c), it
was not right to conclude that "any benefit ... isbeing nullified or impaired”. If such an argument
were to be accepted, corporate marketing strategies, including their pricing policies, would have to
be regarded as being within the mandate of the GATT. From this viewpoint, the General Agreement
required discretion in the application of the Article XXIII in relation to the matter pertaining to (b)
or (c) of the same Article. This was clearly indicated in paragraph 5 of "Agreed Description of the
GATT in the Field of Dispute Settlement (Article XX111:2)" which stated that if a contracting party
bringing an Article XXIIl case claimed that measures which did not conflict with the provisions of
the General Agreement had nullified or impaired benefits accruing to it under the General Agreement,
it would be called upon to provide a detailed justification.

71. Theassertion by EEC that even if the measures of the Japanese Government were not in violation
of GATT, they were still nullifying and impairing the EC's benefits by raising the price and reducing
the volume of the exports meant that the EEC was claiming that the importing country had the right
to purchase alimitless amount of semi-conductors at low prices. Clearly, GATT did not ensure such
aright to contracting parties. The EEC wasonly sayingthat profitsof theimportersgained by importing
inexpensive semi-conductorswerelost asthe exportersvoluntarily eliminated any export practicewhich
might be considered as dumping. Such corporate action was not the subject for the dispute settlement
procedures of the General Agreement. In either case, the measures in question did not come within
the purview of the nullification or impairment of benefits guaranteed under the GATT, and the EEC's
claim was utterly unacceptable.

V. ARGUMENTS BY THE UNITED STATES

72.  The United States said that for many years its Government had been greatly concerned about
the continued health and vitality of the semi-conductor industry. This concern was derived from the
role that mass production of certain semi-conductors known as "technology drivers' played inthe US
industry's ability to competitively produce a full range of semi-conductor products. If this essential
segment wereto disappear from US production, theentire microelectonicsindustry could bethreatened
or lost in subsequent years, potentially resulting in further damageto vital national interests. Thefocus
of thisconcern had been Japan. For over tenyearsthe United States Government had sought toimprove
access to the Japanese market. In June 1985, the US industry filed a petition under Section 301 of
theTradeActof 1974. Additionally, startingintheearly 1980's, there had been evidence of bel ow-cost
sales by Japanese semi-conductor producers. This had led the US industry in 1985 to file two
anti-dumping petitions on the two major semi-conductor products. In addition, the US Department
of Commerce self-initiated an anti-dumping investigation on another semi-conductor product. The
Administration could have continued to treat each issue separately, but it had decided that a
comprehensive solution would be preferable. The Arrangement between the Governments of Japan
and the United States of Americahad culminated the multi-year effort by the United States to enhance
the ability of foreign semi-conductor manufacturers to compete in the Japanese market and to ensure
that Japanese manufacturers competed fairly. For the United States, the fundamental principle in
negotiating this Arrangement had been to take steps that would enable the free market to work. One
aspect of this principle was to remove barriers to free trade in semi-conductors. The other was to
ensure that market principles applied to the pricing and production decisions of semi-conductor
manufacturers. Astothislatter goal, there had not only been the short-term need to end the widespread
resort to bel ow-cost pricing by Japanese manufacturers, but a so the morefundamental, long-termissue
of diminating over-capacity. In afree market, firms unable to operate profitably took whatever measures
werenecessary to attain or restoreprofitability. Such measuresranged from shiftinglinesof production,
restructuring, closing down less efficient plants or laying off workers, to the ultimate step of going
out of business. However, in Japan, semi-conductor producers had continued to make production
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capacity investments at a time when the semi-conductor industry had been experiencing a recession
and operating unprofitably. This had resulted in further over-capacity, providing an added incentive
for predatory below-cost pricing.

73.  The United States believed the Arrangement constituted a major step forward in the conduct of
high technology trade. It did not, as the European Communities and some others feared, promote
US interests at the expense of third countries. To the extent its objectives were met and free trade
in semi-conductors was enhanced, all benefited.

A. Access to the Japanese Market

74. There was no truth to the belief that the US had sought, expected or was receiving preferential
accesstothe Japanesemarket. The Arrangement uniformly spoke of enhanced accessfor "foreign-based
semi-conductors’. There were no secret understandings on preferential access for US companies and
that subject had never been discussed during the negotiations. It was true that the US industry had
expressed on many occasionsits expectations of a share of the Japanese market. However, statements
of expectations, be they written or otherwise, simply reflected the expectations of those making the
statements and certainly were not acommitment by governments. It was expected that US companies
would benefit from the increased access opportunities, but equally it was expected that other foreign-based
companies would benefit as well. The United States wanted semi-conductor producers from other
countriesto haveimproved accessto the Japanese market aswell. Fromapractica standpoint, improved
broad-based accessby non-US producerswould provideindirect benefitstotheUSindustry, as Japanese
consumers of semi-conductors became accustomed to purchasing from non-Japanese producers generdly.
Statistics showed that there had been no growth in the US position in the Japanese market at the expense
of other non-Japanese suppliers. EEC's alegation of preferential accessin contravention of Article |
was not established.

B. The Third Country Market Monitoring

(& ArticleVI

75. EEC'sclaim that the monitoring measures wereincompatible with Article VI had no foundation
in fact or law. There was no foundation in fact because, on the one hand, the EEC complained about
the aleged artificia increase in prices within the Community because of these measures. On the other
hand, however, the EEC had recently initiated anti-dumping investigations against Japanese exports
of two magjor semi-conductor products (DRAMsand EPROMS), compl aining about low semi-conductor
prices within the Community, based upon sales prices up to 30 per cent bel ow the Japanese companies
cost of production. Artificialy inflated prices and prices significantly below costs of production
obviously could not co-exist. Assuming that EEC's initiation of anti-dumping investigations was
warranted by credible evidence, the alegation of a supposed " spillover effect” and increase in prices
wasunsupportableandinconsistent. Legally speaking, theThird Country Market Monitoring provisions
represented a commitment by the Government of Japan to implement a monitoring system to prevent
predatory below-cost pricing by their semi-conductor exporters. Article VI of the General Agreement
clearly was limited to actions taken by an importing country to counter "dumped” imports. Neither
Article VI nor any other Article of the General Agreement covered efforts by an exporting country
to prevent below-cost pricing at the source, before the product had entered international trade. The
negotiating history of Article VI madeno referenceto consideration of theissue of an exporting country
monitoring the exports of its own companies. There was no hint of any intention to preclude such
actionsand the EEC wasunableto provide evidenceto supportitsallegation. Finally, theUnited States
asserted that EEC's argument depended on the pand finding that there was a GATT-protected right
to dump, and that the Arrangement was arestriction on this normal trade practice. On the contrary,
inthe view of the United States, the General Agreement clearly considered dumping atrade-distorting
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practice and the EEC argument effectively stood the underlying principle of the General Agreement
on its head.

76. The United States questioned the accuracy of the graphic depiction of pricing data supplied by
the EEC (Appendix 1). The price breakpoints in the graphs did not consistently correspond to the
Dataquest prices supplied by the United States. First, the EEC failed to report the monthly prices
on aconsistent basis. Instead of using, for instance, the first or last reported monthly price or the
average monthly price in a consistent manner, the EEC selectively chose prices for a given month in
one market in a manner different from its selection of a price in another market. Second, some of
the prices in the EEC's graphs were simply inaccurate. For example, for 256K DRAMSs sold in the
European market, the EEC presented prices of $2.50 for May and $2.60 for June. However, Datquest
reported 256K DRAM pricesin Europe of $2.15 for May and $2.35 and $2.50 for June. Therewere
other similar inaccuracies. IntheU.S. view, theprice graphs supplied by the EEC materially distorted
actual pricing patternsin order to exaggerate purported differences in prices between various markets.

77. TheUnited States considered all arguments relating to the Anti-dumping Code to be outside the
mandate and competence of the Panel, which was constituted under Article XXIIl of the Genera
Agreement.

(b) Article Xl

78. TheEEC claimed that the Third Country Market Monitoring provisions were inconsistent with
Article XI. The Arrangement did not require, or even suggest, quantitative restrictions within the
meaning of Article XI. It caled for the Government of Japan to monitor Japanese semi-conductor
manufacturers cost and export pricesinorder to prevent exportsat bel ow-cost prices. Quantity exported
was irrelevant under the Arrangement. The key was whether the export price was below acompany's
cost. Thefocuswas on pernicious below-cost pricing, not on quantities exported. Reports of minimum
prices established on a product-specific basis and of restriction of export volumes referred to by the
EEC werealsoreceived by the United States. When first received, the USreaction to those expressing
this concern and to the Government of Japan had been that the Arrangement was meant to prevent
below-cost pricing, not to restrict or disrupt exports. The intended prevention of dumping could be
exercised only with reference to each Japanese semi-conductor exporter's cost of production for each
product. Any other system, the US had stressed firmly, was not consistent with the terms and spirit
of the Arrangement. The Government of Japan had repeatedly declared that it was not refusing to
grantexport licencesexcept for COCOM purposes. Furthermore, on3 November 1987, Japan affirmed
tht it was not imposing any quantitative or other restrictions on the production, shipment or supply
of semi-conductors. Moreover, the EEC had presented no evidence of a decrease in exports of
semi-conductorsfrom Japan attributableto the Arrangement. Indeed, exports of semi-conductorsfrom
Japan had actualy increased significantly after the Arrangement came into effect. Thus, there was
no basis for finding a "restriction” in contravention of Article XI.

(o Articlel

79. The United States concurred with the arguments of the Government of Japan with respect to
Article I. It noted that Japan was monitoring virtually al semi-conductor exports, constrained only
by administrative feasibility. Neither the EEC nor Canada had explained how such actions based on
administrative feasibility were inconsistent with ArticleI.

(d) Article XVII:1(c)

80. The negotiating history of Article XVII indicated that the concern of the drafters had been that
discipline on state trading enterprises not exceed that on private enterprises. Therefore, they had included
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sub-paragraph 1(c). There was no indication that the drafters had intended to use this Article as a
vehicle for creating new disciplines with respect to private enterprises. An assessment of the scope
of Article XVI1I:1(c) abligations had been undertaken by a dispute settlement panel in 1984 in " Canada
- Administration of theForeign Investment Review Act". ThePanel had concluded that " thecommercia
considerationscriterion becomesrelevant only after it has been determined that the governmental action
at issue fals within the scope of the genera principles of non-discriminatory treatment prescribed by
the General Agreement”. Since there was nothing inherently discriminatory about monitoring export
prices, the argument asto the applicability of Article XVI1:1(c) did not stand. Furthermore, dumping
could not be considered a normal "commercial consideration” as implied by the EEC and Canada.
The United States considered it fundamental that the Panel not establish an affirmative right to engage
in activitiesthat all contracting partieshad agreed at the very beginning of GATT weretrade distorting.

C.  Transparency

81. Therewas no lack of transparency. The Arrangement had been notified to the GATT, the US
and Japan both had expended considerable time and resources explaining the Arrangement and responding
to questions during the Article XXII consultations, and voluminouswritten answers had been provided
to questions raised both in the GATT and in the Trade Committee of the OECD. N°more could or
should be expected of either the United States or Japan.

D. Nullification and Impairment

82. Just as the EEC could not establish that the Arrangement was inconsistent with any provision
of the General Agreement, it also could not establish that any benefit accruing to it was being nullified
orimpaired. Withregard to market access, EEC-based semi-conductor firms had the same opportunity
to benefit from the market access provisions of the Arrangement as US-based firms. This equa
opportunity aready had been acted upon, witnessed among other things by the participation of a European
company in Japan's International Semi-conductor Co-operation Centre. With regard to dumping, the
Generd Agreement did not preclude a govenrment from taking steps to prevent dumping by its exporters.
Therefore, the EEC could not claim that any benefits were being nullified or impaired. The EEC had
not shown as afactual matter that there was a nullification and impairment in third country markets.
Also, asafactual matter, the EEC had not shown how any increasesin prices of semi-conductorswithin
the EEC could be attributed to Japan's efforts to prevent dumping by its exporters.

VI. SUBMISSIONS BY INTERESTED THIRD PARTIES

83. Severd interested third parties submitted to the Panel arguments on Articles VI and X1 similar
to those advanced by the EEC. To avoid repetition, details of these arguments are not recorded in
the following paragraphs.

A. Austrdia

84. Australiaconsideredthat the Arrangement nullified andimpairedthebenefitsaccruingto Australia
and other affected contracting parties to the General Agreement. In particular, the provisions of the
Arrangement rel ating to the monitoring and control of semi-conductor exportsto third country markets
were in contravention of the provisions of Articles VI and XI and were also contrary to Articles 2,
3, 5, 7.6 and 12 of the Anti-dumping Code and probably also Australia's Trade Practices Act. The
Arrangement constituted a government sanctioned cartel which not only attempted to fix prices but
also apparently involved the implicit assumption that the US share of the Japanese market for
semi-conductors would be more than doubled to about 20 per cent by 1991. There was a lack of
trangparency. It was not clear what " appropriate actions' the Japanese Government would take to prevent
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exports at prices less than company-specific fair values, nor on what basis the US authorities assumed
that US firmswould obtain a 20 per cent share of the Japanese market as aresult of the Arrangement.

85. TheArrangement aso constituted an assertion of aright of the US Government to exercise remedies
against alleged dumping in third countries which pre-empted the rights of other GATT members. It
had the intention and the effect of raising prices for semi-conductors sold in third country markets
to levels based on US prices, which might not necessarily reflect normal market conditions in those
markets. Complaintshad already been received by the Australian Authoritiesonthe priceriseof certain
important components. Prices of products containing semi-conductorswere aso likely to beincreased.
This mechanism of fixing prices for particular semi-conductors in specific markets could be used for
cross-subsidization and to suppress comparative advantage for finished products incorporating
semi-conductors by differential pricing to discriminate between producers so as to favour the products
of related or verticaly integrated producers. The export control provisions of the Arrangement were
potentially detrimenta to the development of indigenous capacity in high technology in countries such
as Austraia which were mainly dependent on imported semi-conductors since such countries could
have their access to state of the art chip technology inhibited as a result of extension of the effects of
the cartel. In October 1987, the Australian Computer Equipment Manufacturers' Association had
complained that the pricesfor memory chips purchased by Austraian firmshad increased from $A4.16
to $A6.20 over the past few months. This increase exceeded any adjustment that could be attributed
to movementsin exchange rates. The Association aso advised that deliveries from Japan had moved
from "off the shelf" to quotations of up to six months on chips other than memories. A six to eight
week delay was being quoted for supply of 256K DRAM chips with small quantities impossible to
obtain. One Austraian company had reported that |eading edge memory products, such as 256K 100
nanosecond Dynamic Random Access Memory chips had been placed on strict alocation in Japan.
Therewere other serious longer term effects arising out of the possible extension of the export control
provisions in the Arrangement. In Australia, the vulnerability to disruptions in supplies of chips as
a result of this Arrangement could have a highly negative effect by discouraging investment in
manufacturing capacity inareas utilizing new technol ogies. Thiswouldfrustrateindustrial restructuring
and the expansion and diversification of the manufacturing sector. Finally, this bilateral arrangement
might, if it were alowed to succeed, become the model for further attempts at trade and market fixing
in other areas, particularly in high technology product areas. It represented acontinuation of agrowing
trend in recent years towards managing trade flows through the use of measures such as orderly
marketing arrangements and voluntary export restraint arrangements.

86. Australia asked that the Panel find the Arrangement to be contrary to the obligations of the two
parties concerned and recommend that the Arrangement be terminated.

B. Canada

87. Canadasad that the Arrangement was contrary to the spirit of the Generd Agreement, undermined
the integrity of the internationa trading system and contravened Articles VI, XVII.1(c) and 1 of the
Genera Agreement. Canada was concerned that the Arrangement, particularly through monitoring
pricestothird country markets, in effect constituted aworld-wide market sharing and pricearrangement
which would increase prices for Canadian users of semi-conductors. The Arrangement went beyond
what was required to address the anti-dumping action in a strictly bilateral context, to the detriment
of third party interests. The agreement of the Japanese Government to control export prices of awide
variety of semi-conductors also went against the spirit and principles of the General Agreement. Such
an arrangement lay open the likelihood of cartelization of the world market, since the US and Japan
overwhelmingly dominated world production of semi-conductors. Moreover, by taking action against
allegedly dumped exports to third markets without recourse to established GATT procedures, the
Arrangement further undermined the internationa trading system. The precedent set by this Arrangement
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created the danger that others, faced with similar protectionist pressures, might see no option but to
emulate such behaviour.

88. Canada believed that the unilateral determination by the United States which underpinned the
Arrangement that semi-conductor products were being dumped in third country markets was contrary
to Article VI of the General Agreement. Article VI and the Anti-dumping Code were quite precise
regarding thecircumstancesunder which contracting partiescoul d take action agai nst dumping, amatter
of concern only where material injury occurred or was threatened. Neither the GATT nor the Code
envisaged unilatera or bilatera action to counteract the effects of dumping in third markets which
was precisely what the Arrangement was directed at. Canada also considered that the provisionsin
the Arrangement whereby Japan agreed to monitor, as appropriate, semi-conductor firms from Japan
wascontrarytoArticle XVI11:1(c) which stipulated that " no contracting party shall prevent any enterprise
(whether or not a state trading enterprise) under its jurisdiction from acting in accordance with the
principles of sub-paragraphs (a) and (b) of thisparagraph”. Paragraph 1(b) of Article XVII stipulated,
inter alia, that enterprises should make their sales abroad solely in accordance with commercia
considerations, including price, quality, availability, marketahility, transportation and other conditions
of sadle. By monitoring cost and export prices of semi-conductor products, the Government of Japan
wasin effect undertaking to prevent Japanese companieswithinitsjurisdiction from acting in accordance
with commercial considerations, particularly with respect to prices. Theintention of the Arrangement,
regardless of how it was being implemented, was to prevent Japanese companies from selling their
semi-conductor products in third country markets below what had been deemed to be "fair value'.
This view was confirmed by the action taken by the President of the United States on 17 April 1987
to introduce a punitive tariff of 100 per cent on certain Japanese products, because "Japan has not
enforced maor provisions of the arrangement aimed at preventing dumping of semi-conductor chips
in third country markets and improving US producers access to the Japanese market". The White
House Fact Sheet released in conjunction with the imposition of this tariff stated in part that "A
comprehensive Commerce Department anaysis of Japanese pricing activity in third country markets
conclusively demonstrates that significant dumping was still occurring as of the 28 February deadline.
At that time, Japanese-produced DRAMSs were being sold on average at 59.4 per cent of thefair value,
while EPROMs wee being sold at 63.6 per cent of the fair value. If dumping of this magnitude were
to continue, US semi-conductor companies would have little or no chance to compete in overseas
markets." These quotations demonstrated that it was the US Government's view that the Government
of Japan had undertaken to ensure by means of this Arrangement that the semi-conductor products
would be sold at "fair value" (whatever value that had been determined to be). Asthe clear intention
of the Arrangement was to prevent Japanese companies from selling semi-conductor productsin third
markets below cost, and no determination of dumping or finding of injury had been made with respect
tothesaeof these productsin third country marketsby these countries, Canadian authorities considered
that the Arrangement was inconsistent with Article XVI11:1(c). Canada aso contended that the Third
Country Market Monitoring provisions of the Arrangement were inconsistent with Article | of the Generd
Agreement with respect to most-favoured-nation treatment. Article | stipulated that "any ... immunity
granted by any contracting party to any product ... destined for any other country shall be accorded
immediately and unconditionally to thelikeproduct ... destined for theterritoriesof all other contracting
parties’. As Japan granted immunity to all but fourteen contracting parties from the undertaking to
monitor cost and export priceson the products exported by Japanese semi-conductor firms, it wasacting
in a manner contrary to Article | of the General Agreement.

89. Canada requested that Japan withdraw its monitoring undertaking with respect to Japanese
semi-conductor products destined for export to third markets. It aso reserved its rights on the
Arrangement's provisions on the subject of access for foreign companies to patents resulting from
government-sponsored research and development activities.

C. Hong Kong
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90. Hong Kong said that it traditionally sourced about 30 per cent of its integrated micro-circuits
from Japan and had in val ue termsimported between 8 and 10 per cent of total Japanese semi-conductor
exportsover the past four years. Theseintegrated micro-circuits were used as componentsin el ectronic
products for export to world markets. The Japan/US Arrangement on Semi-conductors had no basis
either under Article VI of the GATT or the Anti-Dumping code, which were the relevant provisions
of theGATT onanti-dumping. TheArrangement wasnot apriceundertaking authorized under Article 7
of the Anti-Dumping Code, nor could it be construed as any of the anti-dumping actions envisaged
under Article VI of theGATT or the Anti-Dumping Code. Article VI1:6(b) of theGATT and Article 12
of the Anti-Dumping Code provided for anti-dumping actions on behaf of athird country but these
provisions had not beeninvoked. Sincetheentry into force of the Arrangement, there had been reports
of maor manufacturers of semi-conductors in Japan being encouraged or directed by the Government
of Japan to cut production of particular semi-conductor products, in order to achieve price increases.
Clausel1:3(2) of the Arrangement stated that " ... the Government of Japan will monitor, asappropriate,
cost and export prices on the products exported by Japanese semi-conductor firmsfrom Japan”. Although
the Arrangement was not explicit on how this Clause was to be brought into effect, developments to
date seemed to have confirmed that for the purpose of achieving desired price levels, the Japanese
Government had expanded and intensified its export licensing régime. In Hong Kong, there had been
complaints that as a result of these measures, supply of integrated circuits from Japan, in particular
the DRAM, had in many cases beeninterrupted, asthe exportershad been unableto obtain therequisite
export licences or had been faced with undue delays. The use of export licensing by the Japanese
Government to enforce pre-set price levels for semi-conductor products constituted a restriction on
exportation whichwasin violation of Article X1 of the GATT. Thedenia by the Japanese Government
of the right of Japanese exporters to sell in accordance with commercia considerations ran contrary
tothe GATT principle of comparative advantage and basic GATT aims of non-discriminatory and open
trade policies.

91. Asaresult of theimplementation by Japan of the Arrangement, the electronicsindustry of Hong
Kong had suffered considerable interruptionsin its operation. Many Hong Kong companies depended
on semi-conductor supplies from Japan. The difficulties some Japanese exporters had experienced,
in particular in the early part of 1987, in obtaining the requisite export licences had meant longer lead
time for orders as well as uncertain or late deliveries of components. Because of this, Hong Kong
companies had had to switch involuntarily to aternative sources of supply, often at higher cost and
at the expense of operational efficiency. The Hong Kong e ectronics industry had also suffered aloss
of comparative advantage. The Japanese monitoring measures had artificially driven up prices of
Japanese semi-conductor products imported into Hong Kong. As an example, the sdlling price of a
Japanese 64K DRAM had been between US$ 0.5 to US$ 0.65 in July 1986 but had increased some
30 to 40 per cent to US$ 0.7 to US$ 0.9 in July 1987; for the 256K DRAM, increases in the region
of 20 to 50 per cent had been registered during the same period. Although Hong Kong was able to
absorb some of the impact by alternative sourcing, higher component costs had reduced Hong Kong's
competitiveness in the world market for electronic products.

92. Inconclusion, Hong Kong submitted that the Arrangement, in particular its Clause 11:3(2), was
inconsistent with the GATT and that Hong Kong' s interests had been adversely affected. Hong Kong
therefore hoped that the Panel would arrive at findings leading to the termination of the Arrangement.

D. Singapore

93. Singapore considered the Arrangement between Japan and the United States covering trade in
semi-conductor products was inconsistent with the provisions of Articles VI and XI of the GATT and
the Anti-Dumping Code. Singapore's electronics industry was highly dependent on semi-conductor
imports. It had imported about S$3.8 billion worth of semi-conductorsin 1986, of which 22 per cent
had been sourced from Japan. The Arrangement was adversdly affecting Singapore' s eectronics industry
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which was of strategic importance to the future development of Singapore' seconomy. Theimmediate
impact of the Arrangement on Singapore's electronics industry was the difficulty in the sourcing of
wafers and other chips from Japan. Both multinational and local companies had complained that the
lead time had increased from the normal 4-6 weeks to as long as three months for obtaining supplies.
Ddiveries had dso become uncertain.  The Situation was expected to become worse in 1988, in particular
for DRAMSs as demand was picking up strongly. The prices of chips had increased considerably in
Singapore as a result of the Japanese monitoring measures. For example, the prices of DRAMs had
risen by 50 per cent, from US$1.80 before the Arrangement came into effect, to US$2.70 or more
at present. This could only be attributed to the Japanese monitoring measures given that the Japanese
semi-conductor industry had been favoured with sharply falling production costsfor sometime. Higher
component cost would reduce Singapore' s competitivenessintheworld market for electronic products.
Thusfar, theworse hit were the small local sub-assembly operations, which did not have direct access
to or long-term supply contracts with Japanese suppliers. These companies were unableto hold large
inventories of components. Asaresult, their supplies had been interrupted, causing undue delays and
loss of operation efficiency.

94. To conclude, Singapore reiterated that the Arrangement, in particular its Clause 11:3 was
inconsistent with the GATT Articles VI and XI and the Anti-Dumping Code and that Singapore' sinterests
had been adversely affected. Singapore asked that the Panel find the Arrangement to be inconsistent
with the provisions of the GATT and the Anti-Dumping Code and recommend that the Arrangement
be terminated.

E. Brazil

95. Brazil saidthat the Brazilian electronics and related industries had noted several negative aspects
arising directly or indirectly from the implementation of the Arrangement. It was pointed out that
before the entry into force of the Arrangement, the general market tendency in the field of
semi-conductorswas of adownward price movement. Sincethen, anincrease of between 10 and 25 per
cent inthe price of integrated circuits of 256K memory type, which Brazil imported from various sources,
had been observed. Brazil was aso encountering difficultiesin importing several types of components
from alternative sources other than Japan and the US. In thelight of thissituation, it was the Brazilian
view that the Japan/US Arrangement had caused problems for many electronics industries in third
countries that depended, in part or totally, on imports of these components. Contrary to the needs
and expectations of these industries, there had been a price increase of required components and a
growing uncertainty on future price trends as well as the supply conditions of these products, which
were necessary for the normal production and planning of the industrial sectors concerned.

VIl. EINDINGS
96. The Panel understood the complaint of the EEC to be that:

- the measures applied by the Japanese Government to exports of semi-conductors at prices
below company-specific costs to certain third countries to implement its Arrangement
concerning Trade in Semi-Conductor Products with the United States, restricted exports
of semi-conductors and therefore contravened Articles VI and XI; and also Articles |
and XVII;

- the measures taken by the Japanese Government to improve access to the Japanese market
for semi-conductors pursuant to that Arrangement favoured United States' products and
therefore contravened Article I;
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- the measures applied to exports of semi-conductors to third country markets and the
measures to improve access to the Japanese market lacked transparency and therefore
contravened Article X.

97. ThePand further noted that the EEC had alleged that, even if the abovemeasureswere considered
to be consistent with the General Agreement, they nullified or impaired benefits accruing to the EEC
under the General Agreement and impeded the attainment of the objectives of the General Agreement.

98. ThePanel examined each of these issuesin accordance with itstermsof reference. In accordance
with past GATT practice and the understanding reached in the Council on 15 April 1987 about the
participation of the United States, the Panel took into consideration points made by the United States
and interested third parties on issues raised by the parties to the dispute, but did not make findings
on issues raised solely by the United States or interested third parties.

A. TheThird Country Market Monitoring

99. ThePanel considered the following facts as central to its examination of this part of the EEC's
complaint. After having concluded the Arrangement with the United States concerning Trade in
Semi-Conductors, the Japanese Government:

- requested Japanese producers and exporters of semi-conductors covered by the Arrangement
not to export semi-conductors at prices below company-specific costs;

- collected data on company and product-specific costs from producers; introduced a statutory
requirement, reinforced by penal servitudenot exceeding six monthsor afinenot exceeding
¥ 200,000, for exporters of semi-conductors to report data on export prices;

- systematically monitored company and product-specific cost and export price data on
semi-conductors which were sold for export to certain contracting parties other than the
United States;

- instituted quarterly supply and demand forecasts and communicated to manufacturersits
concern about the need to accommodate their production level sto theforecasts as compiled
by MITI.

100. Up to 10 November 1987 the cost and price data had been reviewed within the framework of
thescreening of exportsfor COCOM purposes. Anexport licencefor semi-conductorshad been granted
only after the Japanese Government had examined the information on costs and export prices. Asa
result of thismonitoring, export licenceshad been granted with delays, sometimes amounting to several
months. Asof 10 November 1987 the COCOM screening and the monitoring of costsand export prices
had been administratively separated. Producersand exportersof semi-conductorswerenow still obliged
to supply the Government with information on costs and export prices before shipment and the
Government still examined thisinformation systematically, but the granting of the export licencewithin
the framework of the COCOM regulations was no longer dependent on the examination of costs and
prices.

101. ThePanel noted that the complaint by the EEC started with argumentson Article VI. It decided,
however, to examine Article X1 before addressing other Articles.

102. The Panel understood the main contentions of the parties to the dispute on the consistency of
the measures set out in paragraph 99 with Article XI:1 of the Genera Agreement to be the following.
TheEEC considered that such measuresconstituted restrictionsonthe salefor export of semi-conductors
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a prices below company-specific costs through measures other than duties, taxes or charges within
the meaning of Article XI:1. Japan contended that there were no governmental measures limiting the
right of Japanese producers and exporters to export semi-conductors at any price they wished. The
Government's measures to avoid sales at dumping prices were not legally binding and therefore did
not fall under Article X1:1. Exportswere limited by private enterprisesin their own self-interest and
such private action was outside the purview of Article XI:1.

103. Asfor the export approval system, the EEC did not ask the Panel to examinethe COCOM export
controls as such but the delays in the issuing of export licences resulting from the monitoring of costs
and export prices. The EEC considered that these delays constituted restrictions on exportation made
effective through export licences within the meaning of Article XI:1. Japan maintained that the delays
in the granting of export licences resulting from the monitoring of costs and export prices had occurred
for purely administrative reasonsand did not constitute restrictions within themeaning of Article XI:1,
since no export licence had ever been denied for reasons related to export pricing.

104. ThePand examinedtheparties' contentionsinthelight of Article X1:1, therelevant part of which
stated that:

"No prohibitions or restrictions other than duties, taxesor other charges, whether made effective
through quotas ..., export licences or other measures, shall be instituted or maintained by any
contracting party ... on the exportation or salefor export of any product destined for theterritory
of any other contracting party".

ThePanel noted that thiswording wascomprehensive: it appliedtoal measuresinstituted or maintained
by a contracting party prohibiting or restricting the importation, exportation or sdefor export of products
other than measures that take the form of duties, taxes or other charges.

105. The Panel noted that the CONTRACTING PARTIES had decided in a previous case that the
import regulation alowing the import of a product in principle, but not below aminimum pricelevel,
constituted arestriction on importation within the meaning of Article XI:1 (BISD 255/99). The Panel
considered that the principle applied in that caseto restrictions on imports of goods below certain prices
was equally applicable to restrictions on exports below certain prices.

106. ThePand then examined thecontention of the Japanese Government that the measurescomplained
of were not restrictions within the meaning of Article XI:1 because they were not legally binding or
mandatory. In this respect the Panel noted that Article XI:1, unlike other provisions of the General
Agreement, did not refer to laws or regulations but more broadly to measures. Thiswording indicated
clearly that any measureinstituted or maintained by acontracting party which restricted the exportation
or sale for export of products was covered by this provision, irrespective of the legal status of the
mesasure.

107. Having reached this finding on the basis of the wording and purpose of the provision, the Panel
looked for precedents that might be of further assistance to it on this point. It noted that the
CONTRACTING PARTIES had addressed a case relating to the interpretation of Article XI:2(c) in
thereport of the Panel on " Japan - Restrictions on Imports of Certain Agricultural Products' (L/6253).
Under Article XI:2(c), import restrictions might be imposed if they were necessary to the enforcement
of "governmental measures" restricting domestic supplies. Thecomplaining party argued intheearlier
panel proceedings that some of the measures which Japan had described as governmental measures
werein fact "only an appeal for private measures to be taken voluntarily by private parties’ and could
thereforenot justify theimport restrictions. Japanrepliedthat " totheextent that governmental measures
were effective, it wasirrelevant whether or not the measures were mandatory and statutory", that the
governmental measures "were effectively enforced by detailed directives and instructions to local
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governments and/or farmers organizations' and that "such centralised and mutually collaborative
structure of policy implementation was the crux of government enforcement in Japan" (L/6253,
paragraph 29). The Panel which examined that case had noted that "the practice of 'administrative
guidance played an important réle" in the enforcement of the Japanese supply restrictions, that this
practice was "atraditional tool of Japanese government policy based on consensus and peer pressure”
and that administrative guidance in the specia circumstances prevailing in Japan could therefore be
regarded asagovernmenta measureenforcing supply restrictions. ThePanel recognized thedifferences
between Article X1:1 and Article X1:2(c) and the fact that the previous case was not the same in dl
respects as the case before it, but noted that the earlier case supported its finding that it was not
necessarily the lega status of the measure which was decisive in determining whether or not it fell
under Article XI:1.

108. The Pand recognized that not all non-mandatory requests could be regarded as measures within
the meaning of Article XI:1. Government-industry relations varied from country to country, from
industry to industry, and from case to case and were influenced by many factors. There was thus a
wide spectrum of government involvement ranging from, for instance, direct government orders to
occasiona government consultationswith advisory committees. Thetask of the Panel wasto determine
whether the measures taken in this case would be such as to constitute a contravention of Article XI.

109. In order to determine this, the Panel considered that it needed to be satisfied on two essentid
criteria. First, therewerereasonablegroundsto believethat sufficient incentivesor disincentivesexisted
for non-mandatory measures to take effect. Second, the operation of the measures to restrict export
of semi-conductors at prices below company-specific costs was essentially dependent on Government
action or intervention. The Panel considered each of these two criteriain turn. The Panel considered
that if thesetwo criteriaweremet, the measureswoul d be operating in amanner equivalent to mandatory
requirements such that the difference between the measures and mandatory requirements was only one
of form and not of substance, and that there could be therefore no doubt that they fell within the range
of measures covered by Article XI.1.

110. Onthefirst criterion, the Panel considered the background against which the measures operated.
The Pandl noted that the Government of Japan had formally concluded in September 1986 an
Arrangement with the Government of the United States, one of the main provisions of which was for
the Japanese Government to monitor costsand export pricesto third country marketsin order to prevent
dumping. Following bilateral consultations, the Government of Japan assured the United States
in April 1987 that it had taken " appropriate action to ensure that Japanese semi-conductor exports are
being sold at not lessthan their costsinthird country markets®. Inthelight of this, the Panel considered
that at least by April 1987, therewould certainly have been no doubt in the minds of relevant Japanese
producers and exporters that the Japanese Government had made an undertaking to the United States
to ensure that a certain class of sales did not take place. They would aso have known that any such
action would have led to the Government of Japan being unable to fulfil a commitment which it had
given to the United States, and therefore would have adverse consequences for Japan. They would
also have been awarethat the Government had thefullest information availableto identify any producers
or exporters selling at prices below costs.

111. The Panel considered that, in the above circumstances, the Japanese Government's measures
did not need to be legally binding to take effect, asthere were reasonable grounds to believe that there
were sufficient incentives or disincentivesfor Japanese producers and exportersto conform. The Panel
did not consider that these circumstances were, of themselves, sufficient to ensure compliance. Indeed,
events showed that despite the existence of the Arrangement, a certain number of Japanese producers
and exporters had pursued their origina course of production and sales. What was required to ensure
compliance were additional Government measures.
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112. The Panel went on to consider the second criterion regarding the manner in which the measures
operated in this case. To begin with, the Panel noted the Japanese Government's own description of
its measures as provided to the United Statesin its Position Paper of April 1987, notably that " Japan
exercised administrative guidance to achieve production cut-backs and adopted more stringent export
licensing practises’ and that "actions have been taken aimed at reducing supplies and squeezing out
grey market transactions’. It referred aso to the measures taken as "recently-ordered production
cut-backs', and that "the measures (i.e. those relating to production and export administration) taken
by the Japanese Government have as their exclusive purpose and effect avoiding below cost sales of
semi-conductors in third country markets".

113. The Pand further examined the structure and elements of the measures adopted. It noted that
Japanese producers were required to submit detailed information on costs on aregular basis. It also
noted the importance of the statutory requirement for exportersto supply information on export prices
and of the heavy penalties attached for failure to comply with that requirement. The objective of
identification in the monitoring measures was clear. For instance, in cases where the exporter was
not a producer, the origin of the transaction had to be declared and identified. The Panel noted that
this gave the Japanese Government a comprehensive basis for precise identification of the source of
any below cost pricing. It aso observed that any producer or exporter would have been aware that
the Japanese Government would be in a position to have this information. The preparedness of the
Japanese Government to request, and to continue requesting, for below cost sales to cease was aso
evident.

114. The Panel examined the operation of the supply and demand forecasts. It noted that MITI had
instituted regular meetings of the Supply and Demand Forecasts Committee, involving producers, upon
whichitsforecastsweredrawnup. ThePand considered that the Government of Japan played adecisive
role in the entire operation. Indeed it was stated by Japan that "the Japanese Government, in
consideration of large inventories of products, made an attempt to restore balancein supply and demand.”
Thusinthefirst and second quartersof 1987, the Government of Japan compiled the supply and demand
forecasts"to get production level sreflective of actual demand”. The Pand recalled the statement quoted
in paragraph 112 above concerning the production cut-backs and the avoidance of below cost sales
of semi-conductors in third country markets. On the basis of these, the Panel considered that the
Government of Jgpan had intervened to facilitate the reduction of the production levels of semi-conductors
through the operation of the supply and demand forecasts. ThePanel further considered that if Japanese
producers and exporters were subject to any measure restricting the exportation or sale for export of
semi-conductors, they would have to adjust their production levels accordingly. The Pand therefore
considered that the operation of the supply and demand forecasts had facilitated the reduction of the
production levels, strengthening the effectiveness of the other measures adopted.

115. The Panel then considered whether the operation of the measures was essentially dependent on
Government action. The complex of measures was, in the Panel's view, so dependent. The period
between September 1986 and January 1987 gave an interesting indication of how Japanesefirmswere
disposed to operate where they were subject to less constraint. It was apparent that they had been
prepared to produce and sell up to a quantity which included what was later termed "fal se demand”
in the context of the revised supply or demand forecast in February 1987. The Panel considered that
the disposition to produce and sell was what the Government of Japan by its complex of measures
intended to control, by the strengthening of the monitoring measures, lowering of the minimum export
amount requiring an export licence to 50,000 yen, requests to producers not to export at prices below
company-specific costs, and the revisions of the supply and demand forecasts.

116. ThePand dso considered that the series of statements quoted in paragraph 112 above were relevant
in this context. In addition to these, the Panel noted that Japan had stated in the proceedings of the
Panel that "athough monitoring by MITI was limited in scope, it was still meaningful because MITI
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represented aneutral and objective figure overseeing the entireindustry whiletaking into account costs
and prices among competing companiesin Japan. Monitoring also helped to stamp out suspicion among
companies that others were cheating or resorting to dumping”. Japan had further stated that "if the
semi-conductor manufacturers were to pursue their own profits and ignore MITI' s concern, the whole
dumping prevention mechanism would collapse”, and that "the administration presents (firms) with
objective facts and considerations and others that are usually not obtainable by one firm aone". The
Panel considered that these statements concerning the way in which the Government exercised its
authority were a further confirmation of the fact that the Government' s involvement was essentia to
the prevention of sales below company-specific costs.

117. All these factors led the Pand to conclude that an administrative structure had been created by
the Government of Japan which operated to exert maximum possible pressure on the private sector
to cease exporting at prices below company-specific costs. Thiswas exercised through such measures
as repeated direct requests by MITI, combined with the statutory requirement for exporters to submit
information on export prices, the systematic monitoring of company and product-specific costs and
export prices and the institution of the supply and demand forecasts mechanism and its utilization in
amanner todirectly influencethebehaviour of privatecompanies. Thesemeasuresoperated furthermore
to facilitate strong peer pressure to comply with requests by MITI and at the same time to foster a
climate of uncertainty as to the circumstances under which their exports could take place. The Panel
considered that the complex of measures exhibited the rationale as well as the essentia elements of
aformal system of export control. The only distinction in this case was the absence of formal legally
binding obligationsin respect of exportation or salefor export of semi-conductors. However, the Panel
concluded that this amounted to a difference in form rather than substance because the measures were
operated in a manner equivaent to mandatory requirements. The Panel concluded that the complex
of measures constituted a coherent system restricting the sale for export of monitored semi-conductors
at prices below company-specific costs to markets other that the United States, inconsistent with
Article XI.1.

118. ThePanel thenreverted totheissueraised by the EEC concerning thedelays of up to three months
in the issuing of export licences that had resulted from the monitoring of costs and export prices of
semi-conductors destined for contracting parties other than the United States. It examined whether
the measurestaken by Japan constituted restrictions on exportation or salefor export within the meaning
of Article X1:1. It noted that the CONTRACTING PARTIES had found in aprevious case that automatic
licensing did not constitute a restriction within the meaning of Article X1:1 and that an import licence
issued on the fifth working day following the day on which the licence application was lodged could
be deemed to have been automatically granted (BISD 255/95). The Panel recognized that the above
applied to import licences but it considered that the standard applicable to import licences should, by
analogy, be applied also to export licences because it saw no reason that would justify the application
of adifferent standard. The Panel therefore found that export licensing practices by Japan, leading
to delays of up to three months in the issuing of licences for semi-conductors destined for contracting
parties other than the United States, had been non-automatic and constituted restrictions on the exportation
of such products inconsistent with Article XI:1.

119. The Panel examined the data on export prices provided by the two parties, by the United States
and by interested parties. It noted that these prices were influenced by a large number of factors,
including the elasticity of demand for the fina product, the seasonal demand and the product life cycle
of theparticul ar typeof semi-conductors, exchangefluctuations, initiation of anti-dumpinginvestigations
and other factors. It was therefore understandable that these data did not present a clear picture, but
the Pandl noted that there was some evidence to indicate that the export price of Japanese semi-conductors
had risen after the measures had been taken, especially for 256K DRAMSs and 256K EPROMS.
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120. The Panel then considered Article VI and arguments advanced by the two parties concerning
that Article. Having found Japan to have acted inconsistently with Article XI:1, the Panel examined
Japan's contention that its measures, being designed to prevent dumping, were justified by the spirit
of Article VI, which condemned dumping. The Panel noted that Article VI:1 declared that dumping
was to be condemned if it caused or threatened material injury to an established industry or materialy
retarded the establishment of an industry and that Article VI:2 alowed contracting parties to levy a
duty on dumped products, subject to certain specified conditions. The provision was silent on actions
by exporting countries. The Pand therefore found that Article VI did not provide a justification for
measures restricting the exportation or sale for export of a product inconsistently with Article X1:1.

121. ThePanel proceeded to examinethe contention of the EEC that the measures maintai ned by Japan
to prevent dumping were contrary to Article VI because that provision gave the exclusive right of
preventing dumping to the importing countries. The Panel noted that Article VI provided importing
countries with theright to levy anti-dumping duties subject to certain specific conditions but was silent
on actions by exporting countries.

122. The Pand further examined the contention of the EEC that the measures by the Japanese
Government were in violation of the most-favoured-nation provision of Article | because the Third
Country Market Monitoring system was applied not to al exportsbut only to thoseto sel ected countries.
The Panel, having found the Japanese measures to be inconsistent with Article XI:1, did not consider
it necessary to make a finding on whether or not their administration was contrary to Article 1:1. The
Panel considered that, once a measure had been found to be inconsistent with the General Agreement
whether or not it was applied discriminatorily, the question of its non-discriminatory administration
was no longer legally relevant. The Panel noted that another Panel had also refrained from examining
thealleged discriminatory aspects of arestriction after having found it to beinconsistent with Article XI
(BISD 305/140).

123. ThePanel thenturned to the contention of the EEC that the measures by the Japanese Government
werecontrary toArticle XVI1:1(c), accordingtowhich" no contracting party shall prevent any enterprise
under its jurisdiction from acting in accordance with the genera principles of non-discriminatory
treatment prescribed in [the General] Agreement”. The Panel considered that, once a measure had
been found to be inconsistent with a specific provision of the General Agreement, it was no longer
meaningful to address the question of whether or not the measure was also contrary to principles
underlying that Agreement and therefore the Panel, having already found the Japanese measures to
be inconsistent with Article X1, did not consider it necessary to examine them in the light of
Article XVII:1(c).

B.  Access to the Japanese Market

124. ThePanel thenturnedtothe EEC' sallegation that the measurestaken by the Japanese Government
to improve access to the Japanese market favoured United States' products and therefore contravened
Article I. It examined the activities conducted by the Japanese Government to promote sales of foreign
semi-conductors and the contents of the MITI "guidance" to users and importersin thisregard, in the
context of the Arrangement between Japan and theUnited States. It took into consideration other related
elements, such as trade figures and the retaliatory measures taken by the United States against Japan.

125. The Panel noted the Japanese statement that its policy wasto improve accessto its semi-conductor
market on a non-discriminatory basis and that the Japanese Government had denied that it granted
preferential market access to the producers of the United States. It further noted the statement by the
United States in the Panel proceedings that there was no secret understanding on preferential access
for US companies and that the subject of preferential access had never been discussed during the
negotiations leading to the conclusion of the Arrangement. The Panel examined the Arrangement and
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concluded that nothing in it would prevent Japan from implementing its market opening provisions
on a most-favoured-nation basis. The Panel aso examined the contents of the MITI "guidance" to
users and importers in this regard and could not detect any evidence of preferences accorded to
United States products. Import statistics supplied by Japan showed that the growth of sales of
semi-conductors in Japan from sources other than the United States had been higher than that of the
salesoriginating in the United States. It aso noted the announcement by the United States' authorities
on the retention of sanctions against certain Japanese goods on the grounds that United States' sales
in the Japanese market had not increased as expected.

126. The Pand noted the EEC' s argument that, unless preferential treatment was involved, therewas
no need for two governmentsto enter into aformal bilateral arrangement. The Panel considered this
argument not valid astherewerebilatera agreementswhich providedfor non-discriminatory treatment.
The Panel noted that the EEC had aso argued that Japan's commitment under the Arrangement with
the United States to take measures in respect of "foreign capital affiliated” companies in Japan could
be taken as an indication of an intent to favour imports from the United States because there was only
one such company and that was of United States' origin. The Panel did not consider that argument
to bedecisive: no evidence had been submitted to it demonstrating that companiesfrom other countries
were prevented from establishing themselvesin Japan on the sameterms asthe United States company.
It also noted the EEC argument that the genera perception of the Japanese users and importers of
semi-conductors might, under these specia circumstances, be that they were expected to accord
preference to United States products and would do so accordingly. The Panel considered this as a
conjecture which therefore did not provide facts as evidence that preferences were accorded.

127. Taking into account all of the above, the Panel found that the information submitted to it did
not demonstratethat the Japanese measurestoimproveaccesstoitsmarket for semi-conductorsfavoured
United States products inconsistently with Article | of the General Agreement.

C.  Transparency

128. The Panel considered the contention of the EEC that the measures applied to exports of
semi-conductors to third countries and the measures to improve access to the Japanese market lacked
transparency and therefore contravened Article X. The Panel felt, however, that the present case did
not call for adecision onthat point. The measuresunder examination had been found to beinconsistent
with Article XI. At issue was thus their elimination or bringing them into conformity with GATT,
not their publication.

129. As for the measures to improve access to the Japanese market, the Panel, on the basis of the
evidence analysed in paragraphs 125 and 126 above, was unable to identify any measure constituting
a requirement, restriction or prohibition on imports required to be published by Article X.

D. Nullification and Impairment

130. The Japanese measures relating to exports of semi-conductorsto third country markets had been
foundto beinconsistent with Article X1:1. They weretherefore, accordingto GATT practice, presumed
to have nullified or impaired the benefits accruing to the EEC under the Genera Agreement
(BISD 265216).

131. The Panel had not found that the measures relating to the access to the Japanese market were
inconsistent with the provisions of the General Agreement. The Panel noted that the EEC had aleged
that, even if the Japanese measures relating to exports and imports of semi-conductorswere considered
to be consistent with the General Agreement, they nullified or impaired benefits accruing to the EEC
under the General Agreement and impeded the attainment of objectives of the General Agreement within



the meaning of Article XXIIl. According to the dispute settlement procedures adopted on
28 November 1979 (BISD 265216), a contracting party claiming that benefits accruing to it under
the Genera Agreement had beennullified or impaired asaresult of ameasureconsistent with the General
Agreement would be called upon to provide a detailed justification. The Panel considered that the
evidence submitted by the EEC relating to access to the Japanese market did not permit it to identify
any measure by the Japanese Government that put EEC exporters of semi-conductors at a competitive
disadvantage vis-aVis those of the United States and that might therefore nullify or impair benefits
accruing totheEEC under the Genera Agreement and impedetheattainment of objectivesof the Genera
Agreement within the meaning of Article XXIII.

VIIl. CONCLUSIONS

132. On the basis of the findings set out above, the Panel reached the following conclusions:

A. The requests not to export semi-conductors at prices below company-specific costs to
contracting parties other than the United States which the Japanese Government addressed to
Japanese producers and exporters of semi-conductors, combined with the statutory requirement
for exporters to submit information on export prices and the systematic monitoring of company
and product-specific costs and export prices by the Government, backed up with the use of supply
and demand forecaststoimpresson manufacturerstheneedto aigntheir productionto appropriate
levels, constituted a coherent system restricting the salefor export of monitored semi-conductors
at prices bel ow company-specific costs to markets other than the United States, inconsistent with
Article XI:1. The Panel suggests that the CONTRACTING PARTIES recommend that Japan
bring its measures relating to the sale for export of semi-conductors to contracting parties other
than the United States into conformity with the General Agreement.

B.  Thedelays of up to three months in the issuing of export licences that resulted from the
monitoring of costs and export prices of semi-conductors destined for contracting parties other
than the United States constituted restrictions on exportation inconsistent with Article XI:1. The
Panel suggests that the CONTRACTING PARTIES note that Japan had changed in November 1987
its export procedures to avoid such delays.

C. Theevidence submitted to the Pandl did not demonstrate that Japan' s measuresto improve
access to its market for semi-conductors discriminate in favour of products originating in the
United States. ThePanel suggeststhat the CONTRACTING PARTIEStakenoteof thestatement
of the Japanese Government that its policy was to improve the access to the Japanese market
for semi-conductorsin conformity withthe Genera Agreement' smost-favoured-nationprinciple.
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APPENDIX |
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APPENDIX | (Cont'd)

PRICES OF CERTAIN SEMI-CONDUCTORS (1984 PRICE = 100)

The open columns for the three years 1984-1986 show the average price levels in Europe for each
year. For 1987 the open column is the price level forecast by Dataquest early in 1987. This open
column plusthe black column superimposed showsthe actual priceat July 1987. Thustheblack column
istheanomal ous priceincrease, which could beexplained by MITI production and price control activity.
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APPENDIX 11

EXPORT PRICE (EUROPE)

256K DRAM (yen)
Sept. Oct. Nov Dec Jan Feb. Mar Apr. May Jun Jul Aug
1986 1987

Export Price

(Europe) 285,7 290,2 330,1 285,7 307,3 301,5 279,5 299,3 257,4 279,4 244,5 297,

256 K EPROM (yen)
Sept. Oct. Nov Dec Jan Feb Mar Apr. May Jun Jul  Aug
1986 1987

Export Price

(Europe) 473,8 465,7 463,0 462,4 437,8 428,1 476,2 432,5 398,8 380,8 419,6 488,9

Note: These are the export prices of representative products selected from many kinds of products categorized
as 256K DRAM s and 256K EPROMSs. Since they are export prices, they do not include freight, insurance
and local selling expenses. Sale prices may show different trend.
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APPENDIX Il (Cont'd)

EXPORT PRICE (EUROPE)

YEN

Sept. Oct. Nov Dec Jan Feb Ma Apr. May Jun Jul Aug
1986 1987

**x 256 K DRAM  ***
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APPENDIX Il (Cont'd)

EXPORT PRICE (EUROPE)

YEN

Sept. Oct. Nov Dec Jan Feb Ma Apr. May Jun Jul Aug
1986 1987

**x 256 K EPROM  ***
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APPENDIX |11

European Pricing Data

(US dallars)*

Date DRAMSs EPROMs

64K 256K iMb 128K 256K
29/8/86 1,00 2,50 n.c. 2,90 4,50
15/9 1,00 2,50 n.c. 2,90 4,50
30/9 0,87 1,88 n.c. n.c. n.c.
24/10 0,80 2,10 n.c. 2,55 3,75
8/12 0,80 1,75 n.c. 2,55 3,75
22/12 0,90 2,30 n.c. 2,55 3,75
12/1/87 0,90 2,30 n.c. 2,55 3,75
26/1 0,90 2,30 n.c. 2,55 3,75
9/2 0,90 1,90 n.c. 2,55 3,75
23/2 0,90 1,90 n.c. 2,55 3,75
9/3 0,90 1,90 n.c. 2,55 3,75
23/3 0,90 1,90 n.c. 2,55 3,75
6/4 0,90 1,90 n.c. 2,55 3,75
20/4 0,90 2,15 n.c. 2,55 3,75
4/5 n.c. 2,15 16,00 2,55 3,75
18/5 n.c. 2,15 16,00 3,51 5,00
1/6 n.c. 2,35 16,00 3,51 5,00
15/6 n.c. 2,50 16,00 3,75 5,10
29/6 n.c. 2,50 16,00 3,75 5,10
*
2717 n.c. 2,50 16,00 3,75 5,10
10/8 n.c. 2,50 16,00 3,75 5,10
24/8 n.c. 2,50 16,00 3,75 5,10
719 n.c. 2,70 16,00 3,75 5,10
21/9 n.c. 2,50 16,00 3,75 5,10
5/10 n.c. 2,75 17,60 3,75 5,10
Date SRAM MICROPROCESSORS

64k 256k 68000 8086 8051 280
8/12/86 n.c. n.c. 7,80 7,50 3,20 0,90
22/12 n.c. n.c. 7,80 7,50 3,20 0,90
12/1/87 n.c. n.c. 7,80 7,50 3,20 0,90
26/1 n.c. n.c. 7,80 7,50 3,20 0,90
9/2 n.c. n.c. 7,80 7,50 3,20 0,90
23/2 n.c. n.c. 7,80 7,50 3,20 0,90
9/3 n.c. n.c. 7,80 7,50 3,20 0,90
23/3 n.c. n.c. 7,80 7,50 3,20 0,90
6/4 n.c. n.c. 7,80 7,50 3,20 0,90
20/4 n.c. n.c. 0,80 7,50 3,20 0,90
4/5 n.c. 10,00 7,80 7,50 3,20 0,90
18/5 n.c. 10,00 7,80 7,50 3,20 0,90
1/6 n.c. 10,00 7,80 7,50 3,20 0,90
15/6 n.c. 10,00 7,80 7,50 3,20 0,90
29/6 n.c. n.c. 7,80 7,50 3,20 0,90
*
2717 n.c. n.c. 7,80 7,50 3,20 0,90
10/8 2,25 8,50 7,80 7,50 3,20 0,90
24/8 2,25 8,50 7,80 7,50 3,20 0,90
719 2,25 8,50 7,80 7,50 3,20 0,90
21/9 2,25 8,50 7,80 7,50 3,20 0,90
5/10 2,25 8,50 7,80 7,50 3,20 0,90

*DQ Monday Report - Regional Historical Contract Prices; DATAQUEST





