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Introduction

1. In February and March 1988, the United States and the Republic of Koreaheld Article XXI11:1
consultationsconcerning Korea sbeef import restrictions. Theseconsultationsdid not lead toamutually
satisfactory solution. TheUnited States therefore regquested the Council to establish apanel to examine
the matter (L/6316).

2. Atitsmeetingon4 May 1988, the Council agreed to establish apanel and authorizedits Chairman
to designate the chairman and members of the Panel in consultation with the parties concerned.
Furthermore, since at the same Council meeting another panel concerning the same subject matter was
set up at the request of Australia, it was decided that the Council Chairman would consult with the
partiesto thetwo Panel sand with the secretariat concer ning the appropriate administrative arrangements
(C/IM/220, item 3). Austrdia, Argentina, Canada, the European Community, New Zedand and Uruguay
each reserved their right to make a submission to the Panel.

3.  Thefollowing terms of reference were agreed upon:

"To examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the United Statesin document L/6316 and to make such findings
as will assist the CONTRACTING PARTIES in making the recommendations or in giving the
rulings as provided for in Article XXIlII:2."

4.  In consultations among the parties it was agreed that both the United States/Korean Panel and
the Australian/Korean Panel would have the same composition*, as follows:

Chairman: Mr. Chew Ta Soo

Members: Ms. Yvonne Choi
Mr. Piotr Freyberg

5. ThePand met with the parties on 28 November 1988 and on 20 January 1989. It received third
country submissions from Australia, Canada and New Zealand. Their views are summarized below
in paragraphs 102-110. The Panel submitted itsreport on the dispute to the parties on 25 April 1989.

Procedural Questions

6. Initsfirst submission to the Panel, the Republic of Korea argued that the complaint had been
improperly brought under Article XXIIl of the GATT and that, therefore, the Panel should declare
it inadmissible. Korearequested that the Panel rule on the issue of admissibility prior to considering
the merits of the complaint.

*Later, it was agreed that the New Zealand/Korean Panel on the same subject would also have
the same composition.



7.  Korea put forward the following arguments for its request: since its accession to the GATT,
Korea had applied restrictions on beef, among other products, under Article XVIII:B. Korea had
regularly held consultations about these restrictions pursuant to Article XVI11:12(b), under the aegis
of the GATT' s Balance-of -Payments Committee. Themost recent report of this Committee wasissued
as BOP/R/171 (1987). A new round of consultations was scheduled to take place in June 1989.

8.  Koreaalso argued that the Genera Agreement made specific provision for acomplaint procedure
in Article XV1I11:12(d) if, despite the multilateral surveillance exercised pursuant to other provisions
of Section B of Article XVIII, a contracting party wanted to challenge the consistency of restrictions
that had been applied under this Section.

9.  Koreafurther noted that the complaint procedures of Article XVI11:12(d) and Article XXI11 differed
in several important respects. For example, under Article XVI111:12(d), the complainant had to make
a prima facie showing that the disputed restrictions were inconsistent with the provisions of
Article XVIII:B. On the other hand, Article XXIIl merely required a showing of nullification or
impairment of benefits of the complainant, which was not dependent on a showing of inconsistencies
with the General Agreement. Therewere valid reasonsfor these differences. When countries applied
restrictions under Article XVI11:B and held regular consultations concerning these measures with a
qualified GATT Committee that took into account rel evant findingsof thelnternational Monetary Fund,
they had alegitimate expectation that these measures could not simply be challenged under therelatively
loose requirements of Article XXIII regarding nullification or impairment. Otherwise, the exercise
of multilateral surveillance pursuant to Article XV1I1:B became meaningless.

10. The Pand decided to make an immediate ruling on the question of admissibility as requested
by Korea, valid for both the United States Panel and for Australia s Panel, as follows:

" After deliberation the Panel s cameto the conclusion that they clearly have amandate to examine
the merits of the cases in accordance with their respective terms of reference. The Panels aso
found that they cannot accede to the request of the Republic of Korea. The following
considerations were taken into account by the Panels in arriving at their conclusions:

(& At the GATT Council in May 1988, the United States and Australia reguested the
establishment of apanel under Article XXI11:2. The Republic of Koreaagreed to these requests
and asked for two separate panels to be set up. Asis customary, the Panels were set up by the
GATT Council by consensus. The Republic of Koreais a party to the consensus to set up the
two Panels under Article XXII1:2.

(b) Thetermsof reference giventothePanels, and agreed to by the partiesaswell asthe Council,
require the Panels to examine, in the light of the relevant GATT provisions, the matter referred
to the CONTRACTING PARTIES by the United States in document L/6316, and by Australia
in document L/6332 respectively, and to make such findings as will assist the CONTRACTING
PARTIES in making the recommendations or in giving the rulings provided for in Article XXI11:2.

(c) Theterms of reference do not give the Panels authority to rule on the admissibility of the
respective claims."



Factual Aspects

11. The case before the Panel concerned measures maintained by the Republic of Korea on imports
of beef (CCCN 02.01).

(a) General

12.  Sinceitsaccession in 1967, Korea has maintained ba ance-of-payments (BOP) measures on various
products. Since that year, and to date, Korea's BOP restrictions have been subject to regular review
by the BOP Committee. During this period, Korea had abandoned or relaxed restrictions on some
products. By 1988, restrictionsfor which Koreaclaimed BOP cover werestill maintained on 358 items,
including beef. In 1979, the Korean tariff on beef was reduced from 25 per cent to 20 per cent and
bound at that level. Korean beef imports increased from 694 tons (product weight) in 1976 to 25,316
tons in 1981, 42,329 tons in 1982 and 51,515 tons in 1983.% Increased beef supplies, dueto rising
domestic production and the higher level of beef imports, resulted eventually in falling prices on the
Korean domestic market and mounting pressures from Korean beef farmers for protection from the
adverse effects of beef imports.

13. In October 1984, Korea ceased issuing tenders for commercial imports to the general market,
and in May 1985 orders for imports of high-quality beef for the hotel market also ceased, leading to
avirtua stop of commercia beef imports. These measures were neither notified to, nor discussed
in, the BOP Committee. Between May 1985 and August 1988, no commercia imports of beef took
place. Koreapartidly reopened its market in August 1988, permitting up to 14,500 tons (product weight)
of beef to be imported before the end of the year. For 1989, a quota of up to 39,000 tons had been
announced.

(b) Korea's balance-of-payments consultations

14. At thelast meeting of the BOP Committee in December 1987, "the Committee took note with
great satisfaction of the improvement in the Korean trade and payments situation since the last full
consultation".? "The prevailing view expressed in the Committee was that the current situation and
outlook for the balance of paymentswas such that import restrictions could no longer be justified under
Article XVII1:B. Theconditionslaid down in paragraph 9 of Article XVI11I for theimposition of trade
restrictions for balance-of-payments purposes and the statement contained in the 1979 Declaration on
TradeMeasures Taken for Balance-of-Payments Purposesthat ' restrictivetrade measuresarein general
an inefficient means to maintain or restore balance-of-payments equilibrium' were aso recalled. It
also noted that many of the remaining measures were related to imports of agricultura products or
toparticular industrial sectors, andrecalledtheprovision of the 1979 Declarationthat ' restrictiveimport
measures taken for balance-of-payments purposes should not be taken for the purpose of protecting

a particular industry or sector'".

'Figures provided by the Republic of Korea.
°The last full consultation before 1987 was held in November 1984.



15. Therefore, the BOP Committee "stressed the need to establish a clear timetable for the early,
progressiveremoval of Korea srestrictivetrademeasuresmaintai ned for bal ance-of-paymentspur poses.
It welcomed Korea s willingness to undertake another full consultation with the Committee in the first
part of 1989. However, the expectation was expressed that Korea would be able in the meantime to
establish a timetable for the phasing out of baance-of-payments restrictions, and that Korea would
consider aternative GATT justifications for any remaining measures, thus obviating the need for such
consultations. The representative of Korea stated that he could not prejudge the policy of the next
Government in this regard".? Moreover, members of the Committee had stated that "they did not
necessarily expect Korea to disinvoke Article XVI1I1:B immediately”.

16. Economic indicators in Korea since its latest BOP consultations showed a continuation of the
favourable economic situation of the recent past. Economic growth for the
period January-September 1988 was expected to have reached 12 per cent as compared to the same
periodin 1987. Terms of trade improved by 2.5 per cent during the first nine months of 1988 while
unemployment droppedfrom 4 per centin 1985t02.6 per centfor theperiod January-September 1988.
As regards BOP, the current account for the first nine months of 1988 showed a favourable balance
of US$14.1 hillion, compared to US$9.9 billion for the whole year of 1987. Officid reserves (gross)
passed from US$3.6 billion at the end of 1987 (enough to finance 1.1 months of imports) to
US$12.3 billion at the end of 1988 (3 months of imports). Finally, the ratio of external debt to GNP
decreased from 30 per cent in 1987 to 20.4 per cent for the period January-September 1988.2

(c) Korean beef production and imports

17. Duringthelate 1970 sand early 1980's, Koreaadopted anumber of policiesdesigned to promote
a cattle herd build-up. These measures included banning the slaughter of all bulls under 350 kg. and
cows of less than six years of age. In addition, Korea began to import large quantities of beef for
domestic consumption. Finally, Korea undertook an expansion of credit to help cattle farmers build
up their herds and provided producer incentives (5,000 won per head) for female calves. The credit
programme and restrictive slaughter rules led to a sharp increase in imports of live cattle and beef.
Korean live beef cattle importsincreased from 8,138 head in 1979 to a peak of 67,706 head in 1983.
During this period, Korean beef imports averaged 30,330 metric tons® (product weight).

18. Thesuccessof theKorean programmeledtoastrongincreasein domestic cattlenumbers. Official
Korean statistics showed that the beef cattle inventory nearly doubled between 1982 and 1986. The
total beef inventory increased from 1,312,000 head on 1 January 1982 to 2,553,000 head on
1 January 1986. This build-up in cattle inventories eventually led to falling cattle prices. Livestock
market prices for Korean native cattle (400 kg.) rose to a peak of 1.57 million won per head
in February 1983 and then began to fal throughout 1984-1986, eventually reaching alow of 0.92 million
won per head in February 1987.* The decline in cattle prices led to reduced profitability for cattle
farmers.

Thefull text of the Balance-of-Payments Committee' sconclusionsisset outin Annex | onp. 230
(Austraia).

2Figures derived from tables in Annex I1.

*Korean figure.

“Figures derived from National Livestock Cooperatives Federation statistics.



(d) Korean beef import régime
(i) Import system prior to 1 July 1987

19. Prior to 1 July 1987, Kored s beef imports were governed by the Foreign Trade Transaction
Act (as amended) which cameinto forcein 1967. The Foreign Trade Transaction Act provided, inter
alia, that the Minister of Trade and Industry was obliged to publicly notify the classification
of (a) automatic approva import items; (b) restricted approval items; and (c) prohibited items. For
restricted items, the Minister wasrequired to lay down procedures controlling their import, including
any restrictions on quantity. These arrangements were published in a consolidated public notice (the
Export and Import Notice). Meat and edible offals were classified in 1967 as restricted items for the
purposes of the Foreign Trade Transaction Act. As restricted products, beef could be imported on
therecommendation of theNational L ivestock CooperativesFederation (NL CF) subjecttotheguidelines
of the Ministry of Agriculture, Forestry and Fisheries (MAFF), which controlled the quota alocation.
If import levels became too high in relation to the level of consumption, imports could be adjusted
or suspended.

20. Under the Foreign Trade Transaction Act, the Republic of Korea handled beef imports viatwo
separate mechanisms. One mechanism was concerned with imports of beef for general domestic
consumption and generally covered more than 90 per cent of beef imports. These were administered
by the NL CF which was established in 1981 by the Livestock Cooperative Law. It had the following
functions: (a) administration of a Livestock Development Fund (funded by import levies and direct
government contributions) with a prime responsibility of providing concessional loans to livestock
farmers, (b) establishment of livestock markets; (c) intervention in the domestic market to stabilize
prices through the purchase or sale of stocks; (d) import operations; (€) supply of farming material;
(f) marketing of livestock products; (g) general banking business; and (h) extension services. The
NLCF imported beef for the general market through a tender system, according to the MAFF's
guidelines. Some of the imported beef was processed by the NLCF into packed beef, and some was
released to a private entity called Korea Cold Storage Co., at prices lower than those of the domestic
wholesale market in order for the latter to produce packed beef. The margin between the wholesale
release price and the NLCF' s costs, including the purchase price of imported beef, duty and handling
charges, was alocated to the Livestock Development Fund.

21. Thesecond mechanism was concerned with imports of high-quality beef for hotels and was handled
by the Korean Tourist Hotel Supply Centre (KTHSC) between 1981 and 1985. The KTHSC, an
organization representing Korea smajor tourist hotels, was established in 1972, under thejurisdiction
of the Ministry of Transportation, to import goods solely for tourist hotels. After application from
the KTHSC, the Ministry of Transportation would forward the demand for beef importsto the MAFF.
The KTHSC paid a levy of 2 per cent of the c.i.f. price of the imported beef to the NLCF for the
Livestock Development Fund. The import operations of the NLCF were virtualy suspended
in October 1984 and those of the KTHSC in May 1985.

(i) Current import system

22.  On 1 July 1987, the Foreign Trade Transaction Act was superseded by the Foreign Trade Act
(Law No. 3895 of 31 December 1986). A new organizationwasestablished by the Korean Government,
the Livestock Products Marketing Organization (LPMO), with effect from 1 August 1988. This
organization administered on an exclusive basis the importation of beef within the framework of
guantitative restrictions set by the Korean Government. According to its current by-laws, as amended
on 29 December 1988, the LPMO was to:



- stabilizethe prices of livestock products through smooth adjustment of supply and demand,
supporting thereby, and at the same time, both livestock farmers and consumers; and

- contribute to improving the balance of payments.

The main function of the LPMO was the administration of the quota restrictions set by the
government. The LPMO's board of fifteen directors included the following representatives:

President (NLCF)

Director-Generdl, Livestock Bureau, MAFF

Chairman, Pusan Livestock Cooperative

Vice-President for Marketing, National Agricultural Cooperative Federation
Chairman, Bagkam Agricultura Cooperative

President, National Headquarters for Korea Dietary and Life Improvement Campaign
Chairman, Korea Dairy and Beef Farmers Association

Professor, Livestock College, Kunkook University

Research Director for Agricultura Development, Korea Rura Economic Institute
Professor, College of Agriculture, Seoul National University

President, LPMO

Chairman, Tourist Hotd Subcommittee, Korea Tourism Association

Chairman, Korea Restaurant Association

Chairwoman, Korea Federation of Housewives Club

Senior Vice-President, Korea Consumers Protection Association

23.  Under the current import arrangements, the MAFF sets a maximum import level on the basis
of various criteria such as estimated domestic beef production and estimated domestic consumption.
In 1988, the LPMO imported the beef through a system of open tenders and resold a major part of
it by auction to the domestic market.

24. Before reselling the imported beef either through the wholesale auction system (61.2 per cent
of total volume) or directly (38.8 per cent), for instance to hotels, the LPMO added its costs and a
profit margin. Between August and October 1988, the L PM O imposed an announced base price under
which the meat was not sold at the wholesale auction. Since October, no explicit base price had been
announced ontheunder standing that acertain basepricelevel hadto berespected. After having deducted
its overhead, the difference between the import contract price and the auction price (or derived direct
sale price) was paid into the Livestock Development Fund. This difference varied from one month
to another, and also for different types of beef, but was on average approximately 44 per cent of the
contract price in the period August to November 1988.

Main Arguments

General
25. TheUnited Sates argued that the quotas, import bans, state-trading monopoly and other restrictions
mai ntai ned by the Government of Koreawereinconsistent with Articles I1, X, X1 and X111, andnullified
or impaired benefits accruing to the United States within the meaning of Article XXII1 of the Genera
Agreement. The United States therefore requested the Panel to find that:

(i) the Korean import ban and quantitative restrictions on beef imports were inconsistent with
GATT Article XI;

(ii) the LPMO import surcharge violated GATT Articles I1:1(b) and I1:4;



(iii)  theexistence of the LPMO wasa GAT T-inconsistent restriction on trade within the meaning
of Article XI;

(iv) the Republic of Korea had failed to satisfy its notification obligations under Articles X and
XII; and

(v) the Korean restrictions constituted prima facie impairment of benefits accruing to the
United States under the General Agreement.

The United States further invited the Panel to recommend to the CONTRACTING PARTIES
that Korea take action immediately to eliminate its restrictions on imports of beef so as to conform
with Korea s obligations under the General Agreement.

26. The Republic of Korea argued that its restrictions on beef imports were covered by the
bal ance-of -payments provisionsof Article XVI11:B and thus permissible under the General Agreement.
Furthermore, the United States complaint could not be reviewed under the standards of Article XXI1I
in view of the standards and procedures in Article XVI111:12(d).

Article XI:1

27. The United Sates considered that the Korean import ban and quantitative restrictions on beef
importsviolated GATT Article X1:1sincethat Article prohibited any contracting party frominstituting
or maintaining quotas, import or export licences or other measures to restrict trade. To the extent
that Korea had banned imports of beef through MAFF's refusdl to issue import licences, the Korean
action was a "prohibition" in violation of Article XI:1. To the extent that Korea had in the past or
might in the future restrict imports of beef entering under quota, its actions constituted a
GATT-inconsistent " quantitative restriction"”.

28. The United States also considered that, unless Kored s quantitative restrictions on beef imports
could bejustified under an explicit exception, they werein contravention of Korea s obligations under
the General Agreement. Under GATT practice, it was up to the party invoking an exception to the
Genera Agreement to demonstrate that it qualified for that exception. Accordingly, it would be
incumbent on Korea to demonstrate that its actions fell within some exception to the genera GATT
prohibition on quotas and that each and every requirement of that exception had been met. The
United States believed, however, that Koreacould not demonstrate that its quotas met the requirements
of Articles X1:2, XII, XVIII:B or any other GATT exception. If so, consistent withtheaimsof GATT,
the issue should be resolved in favour of a recommendation that Korea remove its quotas on the
importation of United States beef.

29. Koreadid not deny that the beef restrictions maintained by Koreawere contrary to the provisions
of Article X1 but claimed that they were justified under Article XVIII:B.

30. The United Sates also argued that the LPMO constituted an import monopoly controlled by
domestic producers and was an "import restriction” within the meaning of Article XI. As discussed
above, Article X1 proscribed the use of "quotas, import or export licences, or other measures'. The
Interpretative Note ad Articles X1, XII, XIII, XIV, and XVIII stated that: " Throughout Articles XI,
X1, X1, X1V, and XVII1, theterms"import restrictions” or "export restrictions" includerestrictions
made effective through state-trading operations."



31. Referring to the findings of the Japanese Agricultural Panel’, the United States argued that the
existence of the LPMO, amonopoly controlled by domestic producers, represented a serious barrier
to trade. If import monopolies controlled by domestic producers were permitted, any government
could destroy the vaue of tariff concessions by giving control over imports to organizations with an
interest in restricting trade. The United States believed that the LPMO represented a separate and
independent restriction on beef trade in violation of the Genera Agreement.

32. The United States considered that a state-trading monopoly had to be set up and implemented
in a neutral and objective manner so that decisions were taken in accordance with "commercia
considerations’, as required by Article XVII. A government could not constitute these monopolies
in such away asto create clear disincentivesto trade. In asituation involving a producer-controlled
monopoly, "commercia considerations" would be presumed to be secondary to the basic salf-interest
of the domestic producers in limiting import competition. The United States believed that there was
little prospect of increased trade as long as the LPMO remained. The LPMO operated in a manner
whichviolated Article X1. ThePanel should recommend tothe CONTRACTING PARTIESthat Korea
eliminateit and refrain from establishing similar producer-controlled import monopoliesin the future.
Any other decision would create clear incentives for governments to set up such monopolies. The
proliferation of such organizations would have disastrous implications for world trade.

33. Koreareplied that the LPMO was not a state-trading monopoly; it did not decide independently
on the quantities of beef which would be imported into Korea. Therestriction levels were determined
by the Korean Government. Furthermore, the United States reference to the Interpretative Note ad
Articles XI, XII, XII1, XIV and XVIII was mistaken. At first glance, it was difficult to see what the
Note added to the understanding of a BOP restriction under Article XVIII by including "restrictions
made effective through state-trading operations'. The Note merely said, according to Korea, that
countries with state-trading enterprises could apply import restrictions just as well as market economy
countriesfor, e.g., balance-of-paymentsreasons, which seemed irrelevant to Koreabecauseof itsmarket
economy status. Korea believed that it was important to stress that the LPMO mechanism did not
represent aseparateimport restriction. TheLPMO simply had no authority to set or modify quantitative
limitations on beef imports. Nor wasthe L PM O charged with making recommendationsto the Korean
Government on the appropriate level of imports. Rather, the LPMO administered the importation of
beef within the framework of quantitative restrictions set by the Korean Government. Sincethe LPMO
was just an implementing mechanism, the LPMO's objectives did not affect the justification of the
Government's restrictions on beef imports.

Article Il

34. TheUnited Sates clamed that the LPM O was levying surcharges on imported beef, which averaged
36 per cent, for the purpose of equalizing import prices with high domestic prices. After negotiations
with the United States, Korea bound its tariff on meat during the Tokyo Round of Multilateral Trade
Negotiations. The concessionwas set out in ScheduleL X. By agreement with the United States, Korea
reduced its tariff on meat of bovine animals (0201.01) from 25 per cent to 20 per cent ad valorem
and bound it at that rate. Theimposition of surcharges on imported meat was plainly inconsistent with
Article 1:1(b).

35. The United States also argued that the LPMO appeared to have as its purpose, and had taken
concretestepsto afford, protection for Korean beef farmers. Assuch, it wasfundamentally inconsistent
with Article 11:4. Article 11:4 barred acontracting party from using import monopoliesto restrict trade
or afford protection in excess of abound tariff concession. Asshown by the Canadian Liquor Boards
Pand report, a government-sponsored import monopoly was not permitted to charge differentid mark-ups
on imported goods, much less generalized import surcharges. The imposition of such mark-ups

1Japan - Restrictions on Imports of Certain Agricultural Products, L/6253.



constituted additional protection in violation of Article 11:4.* A state-trading organization was limited
by Article 11:4to chargingthelanded costs, plustransportation, distribution, and other expensesincident
to the purchase, saleor further processing, plusareasonable margin of profit. Inparticular, themargin
of profit charged was limited to a margin that would prevail under norma conditions of competition
and had to be the same on average for domestic and imported goods.?

36. The United States believed that the LPMO's practices fell squarely within the rule adopted in
the Canadian Liquor Boards case. The LPMO was setting minimum bid pricesthat involved mark-ups
of up to 56 per cent on United States boxed beef and up to 136 per cent for Australian carcass beef.
These surcharges were far in excess of the "reasonable profits' permitted by Article 11:4 and nullified
or impaired the 20 per cent Tokyo Round tariff binding negotiated by the United States. In the view
of the United States, the clear purpose and intent of the surchargesimposed by the LPMO wasto afford
extra protection to Korean beef farmers over and above the GATT-bound tariff in violation of
Article 11:4.

37. Korea replied that the United States reliance on the Canadian Liquor Board Panel case was
misplaced. In that case, the panel was not concerned with the administration of a GATT-consistent
import restriction. Rather the pand reviewed the import, distribution and sales practices of a state-trading
monopoly that operated independently from any restriction. Canada did not impose any quantitative
restrictions which its liquor boards were supposed to administer. In respect of beef products, the
operation of the LPMO in no way resulted in surcharges that were far in excess of the "reasonable
profits’ permitted by Article I1:4.

38. Koreaargued that aslong as it maintained quantitative restrictions, justified under Article XVIII:B,
thesehad to beadministered. That wasto say, theserestrictions had to be all ocated among the different
suppliers. Withrespecttoadministeringrestrictions, Article XVIl1:BreferredtoArticle X111 principles
to avoid discrimination among foreign suppliers. Article XI11 was not the only standard that a country
had to observewhen it imported productswhich it had subjected to restrictions. Theimporting country
had to continue to observe its tariff bindings as well, even if it had GATT justification to subject the
productsconcernedto quantitativerestrictions. Thus, whileArticle XVI1I permittedacountry toimpose
guantitativerestrictionsfor BOP reasons, it did not makeallowancefor surchargesthat increased import
dutiesabovethelevel boundin GATT. Thiswasclearly established by the Working Party that reviewed
the tariff surcharge imposed by the United States for BOP reasons in 1971.3

39. Furthermore, Korearecalledthat virtually all imported beef wasresold through whol esale market
auctions or at pricesthat were equivaent to or lower than an auction-based price average for imported
beef. Korea argued that the rea grievance of the United States was that the auction-based system
operated by theLPM O in buying and resellingimported beef allowed Koreato capturethe™ quotarents”.
Quota rents were the price increases produced by the quantitative restrictions on imported beef. The
United States mistakenly referred to these priceincreases as mark-ups or surcharges. Y et, quotarents
simply represented the economicimpact of quantitativerestrictions. They did not constitute additional
trade restraints such as surcharges or mark-ups that were impermissible under Article 1l. Nothing
inthe GATT, particularly Article XI1I, prevented the importers (or the foreign suppliers, as the case
might be) from collecting these priceincreases. Moreover, it had long been recognized that the auction
method wassuperior to any other in achievinganon-discriminatory all ocation of quotashares, consistent
with Article XI1I

YImport, Distribution and Sale of Alcoholic Drinks by Canadian Provincial Marketing Agencies,
L/6304, pp. 45-47.

%|dem, page 46.

3United States Temporary Import Surcharge, BISD 185/213, 223.
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40. Consequently, assuming that Korea was entitled to maintain quantitative restrictions under
Article XVIII:B, then the LPMO's administration of these restrictions was subject to two GATT
requirements: first, the LPMO had to administer these consistent with Article XlI1; second, theLPMO
could not impose surcharges on beef importsthat exceeded Korea stariff on beef which had been bound
pursuant to Article Il. These werethe relevant standards, according to Korea, for this Panel' s review
of the LPMO's operation. Korea explained that quota shares were alocated to the foreign suppliers
who submitted the lowest bid to the tender which the LPMO had issued. When the successful bidder
then exported the beef to Korea, it was subject to the bound customs duty of 20 per cent. In addition,
2.5 per cent waslevied pursuant to the National Defence Tax Law. Thisextralevy was notinconsistent
with the GATT because the levy applied across the board, to foreign and domestic goods aike, and
even to the income of wage earners. No other taxes, levies or charges were applied on imports of
beef. Thus, inKorea sview, theLPMO's operation wasalso consistent with Article I1. In conclusion,
becauseit met therequirementsof both Article 11 and Article X111, theLPMO' soperationwas consi stent
with the General Agreement.

Articles X and Xl

41. TheUnited Sates argued that the general lack of transparency of the Korean beef import system
violated the provisions of Articles X:1 and XI11:3(b). In short, under Articles X:1 and XI11:3(b), any
contracting party that introduced import restrictions had to give public notice of the totd vaue or quantity
of the restrictions and publish them promptly so as to enable governments and traders to become
acquainted with them. Koreafailed initsobligationsunder Articles X and X111 by not providing proper
public notice of the import restrictions.

42. Koreasubmittedthat thewithdrawal of theintensification measuresin 1988, andtheimport levels
established for 1988 and 1989 had been widely publicized, both in Korea and abroad. Furthermore,
the LPMO' s tenders, implementing the quota shares, had been easily filled and no complaint had been
raised by traders about the LPMO's import formalities.

Article XVIII:B
(a) Procedural aspects

43. TheRepublic of Korea argued that the United States could not challengethe GATT compatibility
of Korea' s restrictions under Article XXII1 because of the existence of special review proceduresin
Article XVII1:B as well as the actual results of Article XVII1:B reviews by the Balance-of-Payments
Committee. Koreareferred to arecent panel case in which the United States had challenged tariff
preferences on citrus fruit granted by the European Community to certain Mediterranean countries
with whom it had concluded free trade agreements. The Community argued in that case that the
United States complaint was inadmissible under Article XXIII. It referred to Article XXI1V:7 which,
in the Community' s view, represented the exclusive mechanism to review the consistency of the tariff
preferences and the underlying free trade agreements with the GATT. The panel admitted the
United States complaint, but refused to consider itsmeritsunder Article XXI11:1(a). Instead, the panel
reviewed the merits of the United States complaint exclusively under Article XXI11:1(b), thuslimiting
its review to the issue of "non-violation" nullification or impairment. In Korea's opinion, even a
"non-violation" nullification or impairment review of the present United States complaint by the Panel
was hot appropriate because contrary to Article XXI1V, Article XXI11:B contained a specific complaint
and compensation mechanism in Article XVII1:12(d). If anything, Article XXI1V:7 could only be
compared to the consultation mechanism of Article XVI1I11:12(b).

'European Community - Tariff Treatment on Imports of Citrus Products from Certain Countries

in the Mediterranean Region, L/5776, 7 February 1985. This report was not adopted by the GATT
Council.
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44. Referring to the above-mentioned case in which the panel considered that "the practice, so far
followed by the CONTRACTING PARTIES never to use the procedures of Article XXI11:2 to make
recommendations or rulings on the GATT compatibility of measures subject to specid review procedures,
was sound"?, thus ruling out the consideration of the United States complaint under paragraph 1(a)
of Article XXIII, Korea argued that if Article XXIV:7 was deemed a specia review procedure asin
the above-mentioned case, Article XVIII paragraph 12 a fortiori set forward such procedures. This
principle was self-evident, according to Korea. If measures were subject to GATT review, pursuant
to specia procedures, it made no sense to allow them to be challenged under Article XXII1I as well.
Such duplication wasted the resources of al concerned, in particular those of the GATT bodies charged
with the specid review, and of the country whose measures were being examined. Moreover, to the
extent the standards of review under Article XXI111 were different from or less stringent than the standards
applied to the specia review procedures, review under Article XXII1 negated the latter.

45. TheUnited Satesreplied that the 1950 GATT Report on " The Use of Quantitative Restrictions
for Protective and Other Purposes’ published in July 1950 showed unambiguously that the " misuse"
of BOPrestrictions could be challenged under thedispute settlement provisionsof Article XXI11. While
the consultation provisions of Article XV111:12(d) duplicated to an extent the consultation and dispute
settlement provisions of Article XXI11:2, this was not unusual, since the GATT frequently provided
multiple avenues for consultations and dispute settlement.

46. The United States considered that the draft Citrus Panel report was not relevant to the present
case and in any case, as interpreted by Korea, provided an erroneous description of GATT practice.
First, the report had never been adopted and therefore had no legal statusin GATT. Second, the draft
report related only to Article XXI1V and could not be regarded as an authoritative interpretation of
Articles Xl or XVII1:B. Indeed, thePanel had no authority to go beyond the Citrus disputeand interpret
other provisions of GATT. Third, Kored s reading of the report was directly at odds with the clear
statement in the 1950 Report on " The Use of Quantitative Restrictions for Protective and Other Purposes’
that misuse of BOP measures could be brought to dispute settlement " under the procedureslaid in the
Agreement for the settlement of disputes'. Korea sreading of the draft Panel report also contradicted
along series of decisions by the CONTRACTING PARTIES that actions covered by waivers granted
under the "special review procedures’ of Article XXV could be challenged under Article XXIII.

47. Inresponse, Korea argued that logic supported the Citrus Panel's finding. If the United States
complaint were to be reviewed under the standards of Article XXII1, this would negate the standards
and procedures of Article XVI11:12(d), and amount to an improper amendment of the Genera Agreement.

48. Because Article XXIV contained no specific complaint and compensation mechanism, Korea
argued, it was understandable that the Citrus Panel saw some role for Article XXIIl. On the other
hand, since Article XVIII:B did contain a specific complaint and compensation mechanism in
Article XV1I1:12(d) in addition to the consultation mechanism of paragraph 12(b), it was possible to
distinguish the present casefromthe Citruscase. ThusthisPanel would beentirely justified to conclude
in the present case that Article XVI11:12(d) not only precluded review of the GATT compatibility of
Korea srestrictions under Article XX111:1(a), but also review under the "non-violation" nullification
or impairment standards of Article XXII11:1(b) or (c). Inthisway, the Panel would respect the choice
made by the drafters of Article XV111:12(d), who - with good reason - subjected complaints about BOP
reasonsto higher standardsthan thestandardsof Article XXI11, andwho did not include" non-violation”
nullification or impairment standards, comparable to those of Article XXIII:1(b) or (c), in
Article XVI1I1:12(d).  Consequently, in accordance with the long-standing practice of the
CONTRACTING PARTIES, the United States was not entitled to complain about the possible
inconsistencies of the disputed beef restrictions with provisions of the General Agreement pursuant
to Article XXI1I:1(q).

'ldem, paragraph 4.16.
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49. The United Sates argued that despite citing BOP as the ostensible GATT justification for its
beef ban, quotas, and surcharges, Korea appeared surprisingly reluctant to discuss the merits of the
BOP issue and had put forward anumber of procedural obstaclesto prevent the Panel from examining
the BOP issue and the GATT consistency of the trade restrictions. This reluctance appeared to rest
on a (not unfounded) concern about the credibility of claiming BOP cover in Korea s current situation
and thefact that these measures weretaken for protectionist reasonswholly unrelated to Korea sstrong
BOPposition. Notwithstanding Korea scurrent contentionthat theprovisionsof Articles X1l and X V11
could not be challenged in Article XXIII proceedings, the United States believed that the Panel was
required under the agreed terms of reference and GATT precedent to decide this issue. Korea had
taken the position that the Panel could not examinethe BOP issue. It contended that such matterswere
the exclusive business of the BOP Committee and that the " BOP Committee had continued to authorize
Kored's restrictions on beef imports under Article XVII1:B". Under the agreed terms of reference,
the Pand had a mandate to examine the beef import restrictions "in the light of the relevant GATT
provisions'. Theagreed termsof referencewere straightforward and unambiguous. They said nothing
about excluding certain provisions of GATT, nor did they make any exception for BOP. Since
Articles X1l and XVIII were integral parts of the General Agreement and BOP had been put forward
by Korea as a defence, it necessarily followed that the Pandl had clear authority to examine the
application of the BOP provisions to this case. Otherwise, the Panel could not fulfil its mandate to
provide appropriate "recommendations” to the CONTRACTING PARTIES.

50. Inresponse, Korea contested, first of all, that it had been reluctant to discuss the merits of the
BOP issue. Koreahad fully participated in the consultations before the BOP Committee over theyears
and was preparing for a new round of consultations in June 1989. Korea maintained that these
consultationspursuantto Article XV1I11:12(b), or acomplaint pursuantto Article XVI11:12(d), remained
the proper venueto discuss the BOP issue. Furthermore, Koreaargued that the United Stateswrongly
suggested that the Panel's terms of reference alowed the Panel to ignore the implications of
Article XVII1:12(b) and (d). The CONTRACTING PARTIES did not exclude any GATT provisions
or sub-provision when they adopted the standard terms of reference.

51. The United States also argued that having introduced BOP to this case, Korea could not object
to the Panel' s examination of the BOPissue onits merits, or object to arequest for relevant IMF advice
pursuant to paragraph (iv) of the Annex to the Understanding Regarding Notification, Consultation,
Dispute Settlement and Surveillance (28 November 1979).*

52. According to Korea, the United States was asking for more than it bargained for. Following
therequest of the United States, the CONTRACTING PARTIESIimited the Pandl' sterms of reference
to reviewing Kored srestrictionson beef imports. TheUnited Statesfully realized al aong that Korea
invoked the cover of Article XVIII for these restrictions, which continued to be reviewed by the BOP
Committee. Yet it was not possible for the Panel or the IMF to review Korea s balance-of -payments
position in respect of the restrictions on beef importsin isolation. Any review of Korea s balance of
payments would also affect the restrictions on 357 other products for which Korea claimed BOP cover
as well.

BISD 265/210.
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53. The United Sates argued that the CONTRACTING PARTIES had stated unambiguously that
the misuse of BOP measureswas actionable under Article XXI11. In 1950, shortly after GATT entered
into force, the CONTRACTING PARTIES had occasion to examine carefully the application of the
BOP provisions of the General Agreement to Article XXII1. At that time, there was serious concern
about the misuse of quotas and other trade-restrictive measures. These concernswere equally relevant
today. The conclusions of the CONTRACTING PARTIES were set out in the 1950 Report " The Use
of Quantitative Restrictions for Protective and Other Commercial Purposes’. Thisreport was drafted
in the knowledge that quantitative restrictions had been widely applied by most countries since World
War 1l and that many countries had used such measures in order to redress their externa financia
positionand strengthen their monetary reserves. Asnotedinthe prefacetothereport, many quantitative
restrictionshad " remained inforce after the need for them has passed away, and some of the quantitative
restrictions applied for financial reasons may have been retained to protect domestic producers against
foreign competition". Thereport specifically pointed out that quotas had been maintained which gave
"priority toimports of particular products upon thebasis of the competitiveness or non-competitiveness
of such importswith adomesticindustry”. In other cases, the quotaswere" unreasonably small having
regard to the exchange availability of the country concerned and to other relevant factors".

54. TheUnited Statesfurther argued that the problemsexamined by the CONTRACTING PARTIES
in 1950 were closely analogous to those involved in the present case. The legal conclusions of the
report were therefore highly relevant. The CONTRACTING PARTIES summed up as follows:

"1t appeared to the CONTRACTING PARTIES that insofar as these types of practices were in
fact carried on for the purposes indicated above and were not justified under the provisions of
Article XII and X1V relating to the use of import restrictions to protect the balance of payments
or under other provisions of the Agreement specifically permitting the use of import restrictions,
they wereinconsi stent with theprovisionsof the Agreement and such misuseof import restrictions
might appropriately provide a basis for recourse to the procedures laid down in the Agreement
for the settlement of disputes’ (emphasis added).*

By their choiceof theword"inconsistent”, the CONTRACTING PARTIES clearly contemplated
that such measures could be challenged under Article XXI11:2 as violations of the General Agreement
pursuant to Article XXI11:1(a). Thus, the report directly refuted Korea's claims that purported BOP
measures could not be challenged in dispute settlement.

55.  Asconcernedthe 1950 Working Party report, Koreaargued that it refl ected theeconomic position
of the European countriesin the years just after World War Il. For various reasons, these devel oped
countries, which had been heavily affected by the war, maintained import or export quotas. Thereport
disapproved of the use of quantitative restrictions for protective and other commercia reasons, that
isfor reasons not justified under the GATT. The preface of the report indicated that some quantitative
restrictionsremained in force after the need for them had disappeared, and that some of those originally
applied for financial reasons were retained to protect domestic producers against foreign competition.
Any individual contracting party which considered that such a situation existed and that its trade was
harmed thereby should have recourse to the complaint procedure of the General Agreement, according
to theworking party. The 1950 Report, according to Korea, did not examine carefully the application
of the BOP provisions of the General Agreement to Article XXIII. It merely said, in the passage
highlighted by the United States, that if an import restriction was not justified under Article XI1-XIV
or under any other GATT provision, then it should be reviewed under the dispute settlement " procedures’
of the General Agreement. Therewere arguably over thirty such proceduresinthe GATT. Thereport

The Use of Quantitative Restrictions for Protective and Other Purposes, 1950, paragraph 22.
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did not single out Article XXIII; nor did it consider the relationship between Article XXIIl and
Article XV1I1:12(d) (or rather Article XI1:4(d), itscorresponding provision at thetime). Koreapointed
out as well that the 1950 Report did not even cite these provisions or any other procedura provisions,
while citing many of the GATT's substantive rules. This report was the first signal of the problems
which the GATT was beginning to experience with so-caled "residual” restrictions. In 1955, the
CONTRACTING PARTIES tried to solve this problem by providing in advance for a type of waiver
(the "hard-core waiver"), which would establish atransitional period for the adjustment of domestic
firmstothe competitiveimpact caused by theelimination of quantitativerestrictions. Theserestrictions,
which were no longer justified as BOP measures, became known as "residua” restrictions.

56. Koreafurther argued that the problems caused by residual restrictions grew more serious during
the 1950's, and in 1960 the CONTRACTING PARTIES decided to initiate a thorough inventory of
such restrictions maintained by GATT members. It was then explicitly agreed that the consultation
provisions of Article XXI1I and the nullification or impairment procedures of Article XXIIl might be
invoked by contracting parties affected by residual restrictions.! The GATT report in which this was
established was entitled "Procedures for Dealing with New Import Restrictions Applied for
Bal ance-of -Payments Reasons and Residual Import Restrictions'.? Thisreport confirmed that residual
restrictions could be chalenged under Article XXIII. Residual restrictions were restrictions which
a country applied to protect its own market without invoking a GATT justification. Most residual
restrictions were once maintained under the BOP cover of Articles XII or XVIII, but were retained
after this cover was abandoned. The conclusions reached in 1950 and 1960 made perfect sense according
to Korea. No longer subject to the special review procedures of Articles X1l and XVIIl, the residual
restrictionsshould beopento challengeunder Article XXII1. Otherwise, they wouldbecomesacrosanct.
Y et, however sensiblethese conclusionswere, they did not concernthepresent case. Korea srestrictions
on beef imports were clearly not residud restrictions. They had been and were il subject to multilatera
review under Article XVIII:B.

57.  TheUnited Statesreplied that the 1950 Report was determinativein the present case. Thereport
was adopted by the CONTRACTING PARTIES as abinding legd interpretation of the relevant provisions
of the GATT. While the GATT had been amended since 1950, the BOP review and consultation
procedures and the dispute settlement provisionsof Article XXI111 had remained essentially unchanged.
Indeed, the BOP review and consultation provisions of Article XVI11:B that were added in 1955 were
virtually identical to those of Article XIl and weredrawn directly fromthat Article. Therewas nothing
inthe 1955 negotiating record to suggest that the CONTRACTING PARTIES intended to limit existing
rights to challenge the misuse of BOP measures under Article XXIIl. Consequently, the lega
interpretations set out in the report applied equally to Articles X1l and XVIII:B.

58. Korea argued that this conclusion of the United States rested on a mistaken assumption. It assumed
that the CONTRACTING PARTIESfirst established the principlethat measures with BOP cover under
Article XII and subject to the specia complaint procedure of Article XI1:4(d) could nevertheless be
challenged under Article XXII1, when they adopted the 1950 Report. According to Korea, the 1950
Report did not establish such a principle.

'Dam, The GATT: Law and International Economic Organization, page 165 (1970).
’BISD 99/18.
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59. The United Sates asserted that Korea distinguished the 1950 Report by arguing that it related
to "residua” restrictions involving countries which had disinvoked Article XII. Accordingly, Korea
contended that thereport did not apply to Koreawhich still claimed BOP cover. However, thisargument
rested on a mgjor factual error. It was true that the "residuals" issue involved European countries
which had disinvoked Article X1I, but continued to maintain "residua" import restrictions. 1n 1950,
however, when the CONTRACTING PARTIES made their report, these countries were still invoking
Article XII, just as Koreacontinued to seek to invoke Article XV1I1:B today. Consequently, the 1950
Report showed that Article XXIII could be applied against a country which was invoking BOP, but
misusing alleged BOP measures, e.g., Korea. In short, the United States believed that the Panel had
clear authority to review the merits of Korea s BOP defence.

60. Inresponse, Korearecalled it had not argued that the 1950 Report dealt with residual restrictions,
because no country obviously had yet formally abandoned its BOP cover at that time. Koreahad merely
indicated that the 1950 Report signalled the problem which later came to be known as residua
restrictions, e.g., restrictionswhich wereretained by countries after BOP cover washo longer available
tothem. Theserestrictions could well be challenged under Article XXI1I, because there was no other
remedy in GATT to do so. Koreareiterated, however, that its beef restrictions were not "residuals’
because it still claimed BOP cover for them, and because these restrictions were still under review
by the BOP Committee. Furthermore, a specific remedy was available to complainants like the
United Statesthat wanted tochallengethe GATT justification of theserestrictions: Article XVI11:12(d).
In addition, Korea argued that the United States made a very important concession: by conceding that
Kored srestrictionswerenot " residual restrictions’, theUnited Statesagreed unambiguously that Korea
still had BOP cover. Koreareiterated that the 1950 Report provided no support for the unprecedented
initiative of the United States to remove Korea' s BOP cover in an action under Article XXIII, rather
than Article XVII1:12(b) or (d).

61. The United States provided additional arguments as to why Korea s reliance on an aleged rule
regarding the specia review procedures was misplaced. The CONTRACTING PARTIES had said
repeatedly that practices covered by special review procedures could be examined under Article XXII1.
Indeed, they made this point specifically with respect to BOP procedures in the 1950 Report. They
had made the same point with respect to other GATT specia review procedures, including those of
Article XVIII. Article XVIII:C, for example, provided a procedure whereby a developing country
could seek to deviate from its GATT obligations in order to assist the establishment of an industry.
Such measures could only be implemented after notice to, and in some cases, the concurrence of, the
CONTRACTING PARTIES. The 1955 Working Party report on Quantitative Restrictions stated:

"The Working Party agreed on the following interpretation which would apply to paragraph 21
of Article XVIII, but would not in any way prejudge the interpretation of Article XXII1 in other
cases; dthough it is understood that the concurrence of the CONTRACTING PARTIES in a
measure under paragraphs 16, 19, or 22, or the fact that the CONTRACTING PARTIES, as
envisaged in paragraph 15 did not request a contracting party to consult, would not deprive a
contracting party affected by the measure in question of its right to lodge a complaint under
Article XXII1, the CONTRACTING PARTIES in assessing the extent of the impairment of benefit
would have to take into consideration all the facts of the case and, in particular, the terms under
which the benefit was obtained, including the provisions embodied in Article XVI111."*

Thus, in Article XVI11:C, which was drafted at the same time as the provisions of Section B,
the CONTRACTING PARTIES did not foreclose Article XXIII rights for practices concurred in by
the CONTRACTING PARTIES. It followed that the draft Citrus Panel report was irrelevant here
and that Korea s reliance on its aleged description of GATT practice was wrong.

!BISD 35/188, paragraph 63.
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62. Referring to the above-mentioned languagein the 1955 report, Korea argued that, at first glance,
this language might seem supportive of the United States position. Korea maintained, however, that
oncloser analysis, it wasdamaging. First of al, whenread infull, the paragraph was quite ambiguous,
if not self-contradictory.® It could just as well be read to say that Article XXI11 could only be invoked
against Section C measures in which the CONTRACTING PARTIES had not concurred. Following
that reading, Korea's beef restrictions could not be challenged under Article XXII1, because the BOP
Committee did recently review Korea sbeef restrictions, anong others, and stated, according to Korea,
that it did not expect Korea to disinvoke Article XVI11:B.?

63. Secondly, Korea argued, assuming nevertheless that this language in the 1955 Working Party
report did envisage the application of Article XXI1I to measures in which the CONTRACTING PARTIES
had concurred, the Working Party still restricted the use of Article XXIII. It held that Article XXI1I
could not be used simply to challenge the consistency of the measures in question. Rather, the
complaining party could only prevail inan Article XXI11 proceeding (and be entitled to compensatory
concessions) if the effects of the measure in which the CONTRACTING PARTIES concurred proved
to be " substantialy different" from what could have reasonably been foreseen at the time the measure
was considered by the CONTRACTING PARTIES.® Following this reasoning in the present case,
the United States complaints under Article XXII1 that Korea s beef restrictions were GATT incompatible
wereirrelevant. It would be incumbent on the United Statesto show that the effects of the restrictions
on beef were "substantially different” than what could have been foreseen when the GATT's BOP
Committee |ast reviewed them. Koreasubmitted that it was obviousthat the United Stateswould never
be able to make such a showing, if only because the United States had never challenged the beef
restrictions before the BOP Committee.

64. Koreaasoarguedthat thestatement inthe 1955 Report on therel ationship between Article X X111
and Section C of Article XVIII could not be transposed to Section B of Article XVIII. The reason
was that Section C did not contain a complaint procedure similar to Article XV111:12(d) in Section B.
With respect to the 1955 Report, Koreaargued finally that this Report actually supported its position.
While not explicitly saying so, the Report made quite clear that Article XVI11:12(d), rather than
Article XXII1, wasthe proper remedy to complain about the GAT T-compatibility of BOP restrictions.
Koreareferred to the following statement in the Report:

"The Working Party agreed that it would not be desirable to write into Article XI a procedure
for dealing with cases of deviations from the provisions of that Article as the remedy for such
cases was dready contained in the provisions of Article XXII and XXIII of the Agreement”
(BISD 35160, 191, paragraph 74).

The Working Party decided not to include a multilatera review mechanism to supervise the
justification of quantitative restrictionsimposed pursuant to paragraph 2 of Article XI. Accordingly,
it felt comfortable with a challenge of these restrictions under the genera procedure of Article XXII1.
On the other hand, the same Working Party incorporated a multilateral review mechanism
(Article XVI11:12(b)) to supervise the justification of quantitative restrictions imposed pursuant to
Article XVIII:B. And while consciously avoiding duplication of dispute settlement procedures, the
Working Party established a separate complaint procedure to challenge these restrictions, with more
difficult standards, in Article XV1I1:12(d). Obviously, the Working Party did not envisage that the
restrictions reviewed by the BOP Committee under Article XVI11:12(b) could be challenged under
the relatively loose standards of Article XXIII as well.

BISD 35/170, 188 paragraph 63.
’BOP/R/171, paragraph 9 (1987).
3See the closing sentence of paragraph 63 of the 1955 Working Party's report, BISD 35/188.
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65. Koreafurther argued that none of the GATT precedents addressed the fundamental issuein this
case. If thecomplaint of the United States wereto bereviewed under Article XXIII, no country would
ever consider invoking Article XVI11:12(d). Korea had pointed out that Article XVI1I1:12(d) made
it rather difficult for a country to complain about a BOP measure that had been reviewed by the BOP
Committee. In fact, the requirements of this provision were rather more difficult to satisfy for a
complaining country than the requirements of Article XXIII. There were good reasons for these
differences. When countries applied restrictions under Article XVI1I1:B and held regular consultations
concerning thesemeasureswith aqualified GATT committeethat took into account therel evant findings
of the International Monetary Fund, they had alegitimate expectation that these measures could not
simply be challenged under the relatively loose requirements of Article XXIII regarding nullification
or impairment. Otherwise, the exercise of multilatera surveillance became meaningless. Moreover,
if the Panel reviewed the United States complaint under Article XXIl11, it agreed that the United States
and any country that wanted to challenge a BOP measure could choose to ignore Article XVI11:12(d).
This would negate the procedure of Article XV1I1:12(d), and amount to an improper amendment of
the GATT, in violation of Article XXX.

66. Koreacould conceiveof only oneapproach that would not necessarily put therel ationship between
Article XXIIland Article XV1I11:12(d) at issueinthiscase. For that, the Panel would haveto distinguish
the 1984/1985 intensifi cation measures (which were not imposed for BOP reasons but for beef industry
protection reasons) from the original BOP restrictions on beef imports. Korea did not favour this
approach, becauseit believed that BOP concerns continued to underlie and characterize therestrictions
asawhole. Yet, Koreawas of the view that an alternative approach was possible, which emphasized
that the 1984/1985 intensification measures themselves were not motivated by BOP concerns.

67. The United States disagreed with Korea's claim that the 1987 review by the BOP Committee
foreclosed a dispute settlement challenge under Article XXI11l. Review in the BOP Committee under
paragraph 12(b) and dispute settlement under Article XXI1I served two separate functions. Review
in the BOP Committee was a prerequisite for the imposition of otherwise GATT-inconsistent trade
restrictions. This review necessarily focused on broad macroeconomic and trade policy issues and
on the underlying justification for the BOP measures. The BOP Committee did not examine each and
every product subject to restrictions, nor did it engage in the close and detailed scrutiny available in
the dispute settlement process. Although the United States accepted that the BOP Committee could
choose to examine individual measures in the semi-annual reviews, detailed review of each restricted
item would mean that BOP consultations would take years. This protracted review would be a waste
of time and would undercut the functions of the semi-annual review. The United States disagreed with
Korea's argument that use of Article XXIII to review the GATT-consistency of a purported BOP
measures was inconsistent with BOP Committee review under Articles XII and XVII11:B, since both
decisions required approval of the CONTRACTING PARTIES.

68. The United States argued that the BOP Committee generally met every two years, so problems
like this one, that arose in the interim, could not be addressed. While no procedures had ever been
developed for Article XVI1I1:12(d) or Article XI1:4(d), it appeared that the review would take place
before the full BOP Committee and should be finished within sixty days. In addition, the Committee's
ability to examine certain key non-BOP issues, like the transparency and LPMO profit issues in this
case, was wholly unclear, since these issues fell outside the Committee's jurisdiction. Finaly, the
consensus requirement allowed the country imposing the restrictions to block or otherwise limit an
adverse Committee recommendation. The fact that the review was in the full Committee, took place
within short time limits, and focused broadly on the macroeconomic justification for the BOP
"restrictions" or on inconsistencies of a" serious nature" meant that the BOP consultation and review
procedures were not well-suited for a narrow challenge to an individual measure of interest to asingle
party. These matters could be efficiently dealt with in dispute settlement. Accordingly, in the
United States view, the BOP Committee and dispute settlement processes were complementary. The
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BOP Committee provided broad review of the overall justification for therestrictions and ensured that
appropriate trade and macroeconomic policies were adhered to. Dispute settlement allowed a country,
whose trade was damaged by the misuse of aleged BOP measures, to establish its GATT rights.

69. The United States also did not agree with Korea's argument that Article XVI111:12(d) was the
only meansfor challenging the misuse of BOP rights. First, asthe 1955 Working Party which drafted
the provision emphasized, paragraph 12(d) "takes the form of arequest for consultations, rather than
of a challenge'. Accordingly, it was not a substitute for the dispute settlement procedures of
Article XXI11:2. Second, the Korean interpretation was inconsistent with the 1950 Report on "The
Useof QuantitativeRestrictionsfor Protectiveand Other Purposes”, which clearly indicated that misuse
of BOP measures could be brought to dispute settlement "under the procedures laid down in the
Agreement for the settlement of disputes'. Third, paragraph 12(d) appeared to provide a means only
for chalenging the GATT-consistency of an entire BOP régime. It authorized the CONTRACTING
PARTIES to determine whether "the restrictions are inconsistent with this Section" and to recommend
"the withdrawal or modification of those restrictions'. Accordingly, it appeared to contemplate a
consultation with respect to the underlying economic and trade policy justification for the entire BOP
régime. Thus, the provision was both too broad and too narrow for the purposes of United States
concernsinthiscase. Itwastoo broad becausetheUnited Statesinitially had only challenged theKorean
restrictionson beef trade, rather than on al 358 of Korea salleged BOP restrictions. Whilethe Korean
decision to rely on a BOP defence required the Panel to decide issues that could have broader indirect
implications for other Korean restrictions, this was Kored s decision and a ruling with respect to the
other quotashad not been sought initially by theUnited States. Second, paragraph 12(d) wastoo narrow
because the United States concerns went beyond BOP. The United States position was that even if
Korea had aright to impose BOP measures (which the United States did not think it did), the Korean
beef restrictions were GATT-inconsistent because they were not BOP measures and were not imposed
for BOP reasons. The United States concerns aso included issues that could not be dealt with under
Article XVII1:12(d), such asArticle X and the consistency of theLPMO with Articles 11, XI and XVII.

70. Korea argued in response that this analysis of the United States was erroneous, in that it did
not distinguish between the consultations before the BOP Committee pursuant to Article XVI11:12(b)
and the specia complaint procedure of Article XV111:12(d), which had not been implemented to date.
The latter was comparable to the dispute settlement procedure of Article XXIII.

(b) Justification for restrictions

71. Korea argued that it could be that the present Panel, notwithstanding the Citrus Panel report
and Kored s procedura arguments, believed that the mere existence of specia review procedures in
Article XVI11:B would not prevent the United States from chalenging the GATT competibility of Korea's
restrictions under Article XXI11. Inthat event, Korea submitted that the actual results of the regular
consultations under Article XVI1I1:B till blocked a chalenge of the GATT compatibility of its restrictions.
Koreaarguedthat theGATT CONTRACTING PARTIEShad authorizeditsrestrictionson beef imports
under Article XV1I1:B and explained that Korea had maintained BOP restrictions on various products
since its accession to the GATT. The number of the restricted imports had, however, gradually been
reduced in recent years, and currently some 358, mainly agricultural, products remained subject to
restriction, including beef. Over theyears, Koreahad regularly consulted about theserestrictions under

BISD 3S5/173, paragraph 11.
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Article XVIII1:B. Thejustification of its restrictions had never been called into question, until the last
round of full consultationsin December 1987.% Accordingto the " prevailing” view expressed therein,
import restrictions "could" no longer be justified under Article XVI11:B.? It was clear that, for the
first time, the BOP Committee thereby expressed doubts about the future justification of Korea s BOP
restrictions. Yet, it was equally clear that the GATT's BOP Committee did not make a finding that
the present or past application of Korea s BOP restrictions was inconsistent with Article XVII1:B.

72. The United States replied that, in December 1987, the members of the BOP Committee
"emphasized that, in their view, the present situation and outlook did not justify the maintenance of
balance-of-payments restrictions'.® The Committee stated that Korea's externa debt was not a
judtification for continued restrictions. " The debt burden, while still large had been substantialy reduced,
and was not high in per capitaterms. Moreover, it could be expected that the goals for reduction of
the debt burden mentioned in the IMF statement could be achieved ahead of time". Accordingly, the
Committeereported that "[t]he prevailing view expressedin the Committeewasthat thecurrent situation
and outlook for bal ance of paymentswas such that import restrictions could nolonger bejustified under
Article XVI1I1:B".* Under these circumstances, the United States saw no GATT BOP justification for
Korean trade restrictions, and considered that the findings of the IMF and the GATT BOP Committee
should be given substantial weight in this regard.

73. Korearepliedthat the Committee' slanguage was moreguarded than the United States suggested.
Furthermore, if the Committee had established any inconsistency regarding Korean BOP restrictions,
it would have made explicit recommendations to that effect to the Council.® Perhaps even more
significantly, the BOP Committee report stated that the Committee " did not necessarily expect Korea
to disinvoke Article XVI1I1:B immediately, but to establish a clear timetable for the phasing out of
remaining restrictions maintained for balance-of-payments purposes’.® In other words, the BOP
Committee accepted that Korea could still benefit from the cover of Article XVI11:B for somelimited
timeto come. Indeed, Koreawas currently preparing for further consultations under Article XVIII:B
which were scheduled for June 1989. These would be meaningless if Article XVI11:B was no longer
availableto Korea, asthe United States claimed. Inaddition, Koreapointed out that the IMF had made
no finding pursuant to Article XV:2 that Korea s trade restrictions could no longer be justified under
Article XVIII:B.

74. Korea argued that the BOP Committee reviewed restrictions under Article XVII11:B on behalf
of the GATT CONTRACTING PARTIES.” Since Kored s accession to the GATT, its restrictions
under Article XVI11:B had been examined regularly, and the application of Article XVI11:B had never
been disapproved. Korea respectfully submitted that the Panel could not, with retroactive effect,
substitute its own judgment for that of the CONTRACTING PARTIES. Inrecent years, the United States

1See, e.g. BOP/R/163 (23 October 1986); BOP/R/146 (15 November 1984).

’BOP/R/171, page 7 (10 December 1987).

*BOP/R/171, page 3.

“|dem, paragraph 22.

°See Declaration on Trade Measures Taken for Balance-of-Payment Purposes, BISD 265205,
209, paragraph 13 (1980).

®BOP/R/171, paragraph 9.

'See Note by the Chairman of the Committee on Balance-of-Payments Restrictions,
BISD 185/48, 51, paragraph 10 (1972).
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had severd times raised objections bilaterally about Kored s restrictions on beef imports. If these bilatera
exchanges did not lead to the desired result for the United States, asthey apparently did not, onewould
have expected the United States to take this matter up multilaterally, at the consultations before the
GATT BOP Committee. Yet, even as late as the last BOP consultations, in December 1987, the
United States remained silent on the matter.

75. Citing the "prevailing view"! of the BOP Committee report, the United States argued that the
BOP Committee had made it very clear that the Korean measures were not justified. This was
particularly true for agriculture, since the report stated:

"[The Committee] also noted that many of the remaining measures were related to imports of
agricultural products or to particular industria sectors, and recaled the provisions of
the 1979 Declaration that "restrictive import measures taken for balance-of-payments reasons
should not be taken for the purpose of protecting a particular industry or sector"."?

These statements did not imply any BOP Committee endorsement of the Korean restrictions.
Far from endorsing the measures, the Committee urged Korea to set a definite timetable for rapidly
removing the remaining restrictions. The United States agreed with the prevailing view that Korea
had no BOP justification for its import restrictions and that certain Korean restrictions, including the
beef import measures, were taken for protectionist reasons having nothing to do with BOP. The
United States would have preferred a much stronger statement, but GATT operated on the basis of
consensus. TheUnited States believed that the report provided asufficient basis for the Panel to reject
Kored s BOP claim.

76. Koreareplied that the statement in the BOP Committee Report quoted here by the United States,
'noting' and 'recalling’ certain facts and issues, did not represent a specific conclusion on the
compatibility of Korea sBOPrestrictionson agricultural productswith Article XVI1I1:B. Furthermore,
Korea did not agree with the suggestion of the United States that the BOP Committee's conclusions
reflected an unfortunate compromise because it was the result of consensus. Read in full, the
Committee's Report made good sense. Only a selective reading, as proposed by the United States,
made the Committee's conclusions look weak. Furthermore, Korea expressed concern about the
implications of the United States critical appraisal of the consensus principle, which had been the
cornerstone of the GATT to date.

77. The United Sates responded that the matter had not been raised in the BOP Committee, inter
alia, becausetheUnited Stateshad beenrequested bilaterally not to pushtheissueat apolitically delicate
timein Koreathat preceded nationa elections. The United States further considered that Korea could
not rely on the 1987 BOP Committee review as a basis for maintaining its beef trade restrictions.
Koreahad admitted in its submissions that the 1985-1988 prohibition on beef imports was not imposed
for BOPreasons, but wastaken outsidethe GATT in order to protect Korean beef farmersfromimports.
Indeed, Korea had stated that: "[i]t did not pretend that the intensification of its BOP restrictions was
motivated by a worsening of its balance-of-payments situation ...". The prohibition was in effect at
the time of the 1987 BOP Committee review. Accordingly, the beef restriction could not have been
authorized by the BOP Committee or the CONTRACTING PARTIES, sinceit was not aBOP measure
in the first place.

'BOP/R/171, paragraph 22.
| dem.
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78. Korea argued that when the CONTRACTING PARTIES agreed to establish this Pand, they limited
its terms of reference to examining Korea s import restrictions on beef. Yet, these restrictions were
part of a series of restrictions that remained to protect Korea s balance of payments. Accordingly,
findings on the justification of Kored srestrictions on beef imports under Article XVI11:B werelikely
toreflect onthejustification of these other restrictionsaswell. These, however, fell outsidethisPanel's
terms of reference. And Korea could not agree to the challenge of all its BOP restrictions on the basis
of the present United States complaint. Korea submitted that its remaining BOP restrictions, taken
asawhole, servedto protect theKorean economy, consistent with Article XVI11:B. A proper evaluation
of the justification of the beef restrictions would involve areview of all of Korea' s BOP restrictions.
Y et, the United Statesdid not request such abroad-scalereview from the Council, and this Pandl could
not engageinsuch areview now. Assuming, nevertheless, that the Panel weretofed it could distinguish
therestrictionson beef importsand thuslimititsown analysis, Koreasubmitted that it wasinconceivable
that the International Monetary Fund could do likewise.

79. Korea submitted that without further advice from the IMF pursuant to Article XV:2, the Panel
could not make any recommendations on the justification of Kored s restrictions on imports of beef
under Article XVIII:B. Yet, it was open to question whether the Panel would be competent, without
specific authorization from the Council, to consult with the IMF. To Korea s knowledge, panels had
received no such authorization to date.

80. TheUnited States replied that panels were clearly authorized to consult with the IMF since the
Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance® provided
that "each panel should have the right to seek information and technical advice from any individual
or body which it deems appropriate”. The United States considered that, if there was any remaining
doubt on whether Korea could impose BOP restrictions under the criteria of Articles XI1:2(a) or XVIII:9,
the Panel should request IMF advice as soon as possiblein order to resolveit. The United States did
not agree with Korea's contention that the Panel should refrain from ruling on the justification under
Article XVII1:B for Korea s beef quotas because any ruling could have broader implications for other
Korean trade restrictions that were allegedly justified on BOP grounds. The United States noted that
it was Korea, not the United States, which had introduced BOP to the case by choosing to rely on BOP
asits GATT defence. Having done so, Korea could not object to consideration of the BOP issue or
the necessary implications of the resolution of certain BOP issues for other Korean trade restrictions.
The United States did not agree with Kored s claim that the Panel could not rule on an issue if the
implications of itsruling could beinterpreted to go beyond beef, sinceGATT panel decisionsfrequently
had broader implications. Indeed, one of the primary benefits of the GATT dispute settlement process
had been to create a series of precedents as to permissible and impermissible actions under GATT.
Preventing a pand from making decisions with implications going beyond the immediate case would
have the perverse effect of insulating major trade barriers from dispute settlement, since it would be
impossible for panels to issue rulings on one product or one exporting country's concerns without cregting
implications for other products or other exporting countries.

81. Inresponse, Korea expressed doubts that the passage from the 1979 Understanding quoted by
the United States addressed the Panel's authority to initiate consultations with the IMF under
Article XV:2. When panels had consulted an expert in the past they were not bound to accept the
expert's advice, and neither were the GATT contracting parties. Advice rendered by the IMF under
Article XV:2 onthe balance of payments of acontracting party did bind the GATT contracting parties,
however. Korea submitted there was no evidence that the CONTRACTING PARTIES, through
the 1979 Understanding, intended to authorize a panel to request advice from the IMF which would
bind them.

11./14907, paragraph 15.
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82. If, despite theforegoing, the Panel were to eva uate its ba ance-of-payments position, Korea argued,
referring to Article XV111:9, that the question of whether the disputed restrictions were justified under
Article XVII1:B essentially turned on whether Koreahad causeto be concerned about thelevel of foreign
reservesthat werenecessary for theimplementation of its programme of economic development. Korea
asserted that the restrictions which it currently maintained, including its restrictions on beef imports,
were indeed necessary to secure an adequate level of reserves. Firstly, its present reserves provided
no more than one month'simport cover. Secondly, Korea's huge foreign debt, though declining, still
posed a serious threat to Korea s balance of payments.

83. Furthermore, according to Korea, the beneficia effect of Korea s current account surpluses on
its balance-of -payments position should not be overestimated. Korea s current account had only been
in surplus since 1986. Its surplus, moreover, was very vulnerable because of its structure. There
were several reasons for this, and by way of illustration, Korea mentioned two of them: first of all,
the share of trade in total GNP was as high as 72 per cent in 1987. A worsening of the world market
situation would therefore immediately affect Kored s balance of payments. Secondly, Korea had a
population of 42 million peopleand morethan 70 per cent of itsland wasnon-arable. Moreover, Korea
was poor in natura resources and did not produce any petroleum. Indeed, Korea had been able to
run a surplus in its current account since 1986 mainly due to the decline in oil prices.

84. The United Sates argued that under Article XV:2, GATT accepted as dispositive the findings
of the International Monetary Fund as to what constituted a serious decline in monetary reserves or
areasonable rate of increase. The IMF reviewed Korea in the IMF publication " Recent Economic
Developments' of May 1988. It reported that: "The externa current account registered surpluses
of $5 billionin 1986 (5 per cent of GNP) and $10 billion (8 per cent of GNP) in 1987. Export volume
rose by an average of 25 per cent annualy, mainly due to increased competitiveness brought about
by alarge red effective depreciation of the won between 1985 and mid-1986 and by the emergence
of new exports'. With respect to Korea s external debt, the IMF reported that: " [t]he current account
surplusesin 1986-87 provided the first opportunity to reduce the external debt since the rapid build-up
in the late 1970's. Mainly through prepayments of debt with unfavourable terms, the external debt
declined from $47 billion (56 per cent of GNP) to $36 billion (30 per cent of GNP)".* According
to the World Bank?, Korean GNP growth had averaged 8 per cent per year since 1960. Thishad raised
Korean per capita income from $180 in 1960 to over $2,800 in 1987. In 1987, Korean GNP grew
at theexceedingly highrateof 12 per cent, and duringthefirst quarter of 1988 the samestrong expansion
continued, stimulated by exports which were up 28.5 per cent from ayear earlier. Korea was now
theworld' sthirteenth largest trading nation. 1t had ahighly sophisticatedindustrial base, anditsleading
exports included automobiles, consumer electronics, televisions and computers.

85. Korea recdled the nature of its current account surplus and pointed out that the findings in the 1988
IMF publication referred to by the United States were not made pursuant to arequest from the GATT
under Article XV:2. Nor did this publication address the justification of Korea's invocation of
Article XVII1:B. On the other hand, in the most recent advice which the IMF did render on Korea's
BOP restrictions to the BOP Committee pursuant to Article XV:2, there was no finding that Korea's
restrictions were unjustifiable under Article XVIII:B.

IMF, Korea - Recent Economic Developments (SM/88/101), 4 May 1988, page 2.
?International Bank for Reconstruction and Devel opment, I nternational Devel opment Association,
Country Briefs (as of 16 May 1988), Vol. Il (Asia Region) (Sec. M88-571).
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86. TheUnited States strongly disagreed with the Korean claim that Korean beef import restrictions
werejustified under Article XVI1I1:B. TheUnited States considered, on the contrary, that the Republic
of Koreawasin the strong position of running largetrade and current account surpluses, acompetitively
undervalued currency, growing foreign exchange reserves, and had substantially reduced its external
debt. Koreadid not, inthe United States view, qualify under Articles X1l or XVIII:B sinceit did not
have a balance-of-payments problem as defined by GATT. Under Article XII, a contracting party
couldimpose quantitativerestrictionsfor BOP purposesonly "in order to safeguard itsexternal financia
position and its balance of payments’. Therequirementsof Article XVI11:B weresimilar, but covered
also restrictions "to ensure a level of reserves adequate for the implementation of its programme of
economic development”. Under either Article, these restrictions could not exceed those necessary:
"(i) to forestall the threat of, or to stop, aserious declinein its monetary reserves’, or " (ii) in the case
of acontracting party with inadequate monetary reserves, to achieve areasonable rate of increase in
its reserves’.

87. Evenif it were determined that Koreawasjustified in restricting imports from the United States
and other GATT contracting parties for BOP reasons, the United States argued that the Korean
restrictions on beef imports did not qualify as BOP measures. Korea s aleged BOP restrictions were
almost entirely concentrated in the agricultural sector. They were not general and across-the-board
measures as contemplated by the GATT. In the 1979 Declaration on Trade Measures Taken for
Balance-of-Payments Purposes, the CONTRACTING PARTIES reaffirmed that "restrictive import
measures taken for bal ance-of-payments reasons should not be taken for the purpose of protecting a
particular industry or sector".* Accordingly, assuming for the sake of argument that Koreawasentitled
to restrict imports, the reasons behind the specia restrictions in the beef sector had to be examined,
sinceit had to be determined that therestrictionswerein fact imposed for BOP reasons. In thisrespect,
it was noted that the Korean import restrictions were related ailmost entirely to agriculture, a sector
which had complained repeatedly about import competition in general and beef importsin particular.

88. Korea maintained that the United States operated under a misunderstanding by making much
of thefact that Korea' scurrently remaining BOP restrictionswereconcentrated intheagricultural sector.
Surely, Koreaargued, the GATT did not contemplate that a country, which had legitimately imposed
BOP restrictions, should wait until its BOP position had improved to such an extent that it could remove
al itsBOPrestrictionsat once. Onthecontrary, aslateas December 1987, during thelast consultations
before the BOP Committee, Korea was commended for "phasing out" its import restrictions.
Furthermore, the Committee approvingly noted Korea s commitment "to maintaining the pace of the
adjustment and liberalization process".?

89. It had been said by the United States that the restrictions on beef imports had protected Korea's
cattle farmers, but, Koreaargued, thisdid not render Article XVII1:B inapplicable. Traderestrictions
imposed for BOP reasons had protective side effects and tended to favour specific industries. The
point remained, however, that the GATT asit was originally drafted, and asit stood today, did permit
the use of trade restrictions for BOP purposes and thereby accepted such protective side effects.

90. Korea argued that it had never concealed that the BOP restrictions on beef imports protected
its cattlefarmers. Indeed, had they not, then Koreawould have been forced to resort to other measures
to protect its vulnerable and underdevel oped cattle farming industry. Accordingly, the United States
referenceto the 1979 Declaration on Trade Measures Taken for Balance-of-Payments Purposes, which
reaffirmed that " restrictiveimport measurestaken for balance-of -payments reasons shoul d not betaken

BISD, 265/205, 206.
’BOP/R/171, paragraph 20 (10 December 1987).
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for the purpose of protecting a particular industry or sector”, was misplaced. Whatever this statement
meant, it could not mean that restrictions which were legitimately taken for BOP purposes could not
haveprotectivesideeffects. Aswasindicated above, such sideeffectswereinherent intraderestrictions
imposed for BOP purposes.

91. TheUnited Statesargued that the Korean beef restrictionsappeared to bear aninverserelationship
to Korea sbhalance-of-payments situation. That is, during aperiod when it was running current account
deficits, Koreaimported approximately 70,000 tons of beef per year. Incontrast, whenit began running
record balance-of-payments surpluses, Korea closed off imports of beef. This course of action was
inconsistent at best with a purported BOP justification. It was aso at odds with the GATT rule that
a contracting party applying BOP restrictions must progressively relax them as conditions improve,
maintaining them only to the extent necessary under the terms of paragraph 9 of Article XVIII and
shall eliminate them when conditions no longer justified such maintenance (Article XVII1:11). The
lack of any correlation with Korea' sinternational financial situation suggested that these measureswere
taken for domesticpolitical purposes, i.e., protectionof aKoreanindustry, rather than for BOPreasons.
The Korean beef measures bore no relationship to Korea' s externa financia situation, but appeared
to be driven instead by declining cattle prices, protectionism and domestic political pressure.
Furthermore, this was admitted by Korea itself which had stated that the 1984-1985 measures were
not motivated by BOP concerns, but imposed in order to remedy thedisruption of Korea scattlefarming
industry. Korea was required to notify the BOP Committee in 1985 that it was "raising the general
level of its existing restrictions by a substantia intensification of the measures' when it banned or
"suspended" beef imports for three years. This was not done and showed that these steps were not
taken for BOP reasons. Under the circumstances, the United States did not believe that the beef
restrictions were legitimate BOP measures, and therefore believed that they were inconsistent with
the 1979 Declaration.

92. Korea submitted that when it acceded to the GATT in 1967, the restrictions which it imposed
for BOP reasons (on imports of beef, among numerous other products) were justified under
Article XVII1:B. This had never been contested, and to do so now would amount to a retroactive
withdrawa of the Article XVIII:B cover from all its BOP restrictions. However, the United States
had pointed out that Korea tightened its beef restrictions at a time when Korea' s BOP position was
improving. That, indeed, seemed contradictory. But one must appreciate that Korea was then faced
with an unprecedented situation. In conjunction with its general liberdization efforts, Korea relaxed
its restrictions on beef importsin the early 1980's. There were differences between products in this
process. Some BOP restrictions were removed altogether. Some, like those on beef imports, were
not eiminated but relaxed. This was consistent with the GATT which did not require that all BOP
restrictions be terminated at once. In deciding which BOP restrictions could be eliminated and which
should be maintained or relaxed, so as to ensure an adequate BOP situation overall, Korea obviously
took into account thestate of thevariousdomesticindustriesthat woul d be affected by theseliberalization
measures.

93. Thus, Koreaargued, indecidingto relax the BOP restrictionson beef importsintheearly 1980's,
Korea not only assessed the effects on its overall BOP position, but also considered the impact on its
cattle farmers. Now, with the benefit of hindsight, some might say that the Korean Government
miscal culated the level of imports to which its cattle farmers could adjust because by mid-1984, many
small cattle farmers were going bankrupt or incurred very heavy losses. That was when the Korean
Government decided to intervene and intensified the Article XVIII:B restrictions on beef imports.
It was a situation which the GATT regime, including its BOP provisions, did not envisage.



-25-

94. Koreaexplained further that, faced with an unprecedented situation in 1984-85, it nevertheless
sought to stay close to the letter of the GATT. It did not pretend that the intensification of its BOP
restrictions was motivated by aworsening of its BOP situation, and hence did not notify this measure
pursuant to Article XVI1I1:12(a). Moreover, Korea made an attempt to act within the spirit of
Article XVI1I1:10, in that it sought to avoid unnecessary damage to the interests of its trading partners.
Now that the domestic market situation had stabilized, Korea was retracting the intensification of its
BOP restrictions.

95. Korea further argued that it was certainly true that Korea's BOP position had improved
since 1984/1985. Yet, without involving al the other remaining BOP restrictions, this Panel could
not decide whether and to what extent such improvement ought to translate into a further relaxation
of the BOP restrictions on beef beyond the 51,500-ton level existing in 1983. Thus, it would make
no sensetofind that Korea' srestrictionson beef importswerenolonger justified under Article XVII1I:B,
while maintaining that the other 357 restrictions continued to be justified as they were. Obviously,
improvements in Korea's BOP position did not affect the restrictions on beef imports exclusively.
Prescriptionsfor changerequired aglobal assessment. Y et, an across-the-board review of al of Korea's
remaining BOP restrictions clearly fell outside this Panel's terms of reference.

96. The United Sates submitted that Kored's financial position had strengthened dramatically
since 1984. It saw no justification for reimposing balance-of-paymentsrestrictionsin Korea' s present
situation. It was essential to keep in mind that BOP was not a permanent entitlement to restrict imports
to protect sensitivedomesticindustries. WhileBOP measurescouldhave"incidental" protectiveeffects,
the only legitimate purpose of BOP was financia. Under Articles X11:2(b) and XVII1:B(11), the
measures had to be temporary and had to be eliminated as soon as a country's financial position
improved. Accordingly, in the United States view, it followed that Korea did not have a right to
reimpose quotas asit pleased after aperiod of GATT inconsistency. Onthe contrary, it wasincumbent
on Korea to show that, in its present external financial situation, with its growing current account
surplusesand accel erated repayment of debt, the situationin beef trade posed areal and imminent threat
to its BOP position. Otherwise, the Panel would be setting up arule that if a country had in the past
experienced BOP problems, it had a permanent and ongoing right to reimpose quota restrictions at
past levels. Thiswould undercut the whole GATT notion that BOP was atemporary measure which
had to be adjusted to fit improvements in a country's reserve position.

97. Korea replied that the 1984/1985 intensification measures could not be isolated and divorced
from their BOP context. One should look at the whole picture. Ever sinceitsaccession to the GATT,
Korea had maintained BOP restrictions on beef imports (among other products). Korea had BOP
problemsin 1984/1985 and was still recognized to have them at present by the BOP Committee. That
was why Korea maintained that Article XVIII and its procedures were still relevant, even if one
recognized measures were not taken for BOP reasons but because of an unprecedented situation arising
from the disruption of Korea's cattle industry. That was aso why Korea maintained that, even if
the 1984/1985 intensification measures were incompatible with the GATT, Korea should be allowed
torestorethelevel of BOP restrictionson beef imports prevailing prior to the 1984/1985 intensification
measures. In 1983, Korea imported a total of 51,500 tons of beef. This would now again be the
appropriate level of BOP restrictions on beef imports, until these restrictions could be further relaxed
or removed depending on the development of Korea's overall BOP position. The United States could
not reach above and beyond the total 1983 import level, becauseto do so required findings on Kored s
past and present BOP judtification. And any such findings would involve the BOP restrictions maintained
on the 357 other products.
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98. In the event the Panel were to find that Korea's beef restrictions were not consistent with the
provisionsof Article XVII1:B, Koreaargued that anovel situationwould arise. Therewasno precedent
inthe GATT addressing the proper course of action if ameasure, which had otherwise been authorized
under the review procedures of Article XVI1I:B, was deemed GATT incompatible in an action under
Article XXII1. Korea submitted that in such a case the defendant country would be entitled to a grace
period, inwhich it could consider which GATT-consistent measuresit could and should take, retracting
the measures according to a reasonable timetable. As indicated, Korea's cattle farmers had derived
protection from the BOP restrictions on beef imports. 1n the event that such protection were no longer
available, the farmers would, in principle, be exposed to unbridied competition from abroad. The
effects were bound to be disastrous. Accordingly, the Korean Government would need a grace period
to implement another mechanism, consistent with the GATT, that would offer some protection to its
cattle farmers. To allow the Panel to appreciate this, Korea described the underdevel oped state of
its agricultural sector, and of its cattle farming industry in particular. Korea, in short, aimed for
controlled liberalization of imports of beef. It did not want a repetition of the early 1980's, when an
explosive import growth ultimately necessitated a near-suspension of imports in 1984/85. Korea
submitted that the avoidance of similar shocksinthefuturewasalsointheinterest of foreignindustries,
including the United States beef industry.

Article XXIII:2

99. The United States argued that the import prohibitions, restrictions, surcharges, and import
monopolies on beef maintained by Koreaviolated Articles 11, X, X1 and X1Il. Therewasnojustification
for these restrictions under any provision of the GATT. There existed, therefore, a prima facie
nullification and impairment of the United States rights under the General Agreement.

100. The 1979 Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance
in paragraph 5 of the Annex provided that:

"in caseswherethereisaninfringement of the obligations assumed under the General Agreement,
the action is considered prima facie to constitute acase of nullification or impairment ... [t]here
isnormaly a presumption that a breach of the rules has an adverse impact on other contracting
parties’.

This presumption, the United States argued, was, and should be, particularly strong in the case
of quotas. Korea maintained these beef quotas for the purpose of restricting imports. To overcome
this presumption, Koreahad the burden of proving that the United States suffered no trade harm from
the beef quota.  As these had damaged the United States trading interests, Korea was not able to meet
thisburden. These quotas had damaged United States exportsto the extent of thetradelost. However,
import quotas caused prima facie nullification or impairment, regardless of lost trade. This lega
conclusion comported with previous panel decisions.* Thus, the import restrictions on beef nullified
or impaired the rights of the United States under the General Agreement. Although it was difficult
to measure the precise trade loss, since the measures had been in effect for so long and because the
Korean market had been so distorted by the quotas, prohibitions, and other restrictions on imports,
it was clear that the Korean measures had restricted trade since at least 1967 when Koreajoined GATT,
were now restricting trade, and would continue to cause adverse effects on United States beef exports,
unless and until Koreabrought itself into conformity with its obligations under the General Agreement.

The United States referred the Panel to the following reports: Japan - Restrictions on Imports
of Certain Agricultura Products, L/6253, page 79; and the Panel on Japanese Measures on Imports
of Leather, BISD 315113, paragraph 55. Seealso thereport of the Group on Quantitative Restrictions
and Other Non-Tariff Measures (NTM/W/13).
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101. Inresponse, Koreaargued, inter alia, that it wasinappropriate for the United Statesto challenge
the restrictions on beef imports retroactively, as far back as 1967. Furthermore, Korea argued that
the complaint of the United States was not reviewable under the standard of prima facie nullification
or impairment (which was connected with Article X X111:1(a)), inview of the standards and procedures
of Article XVII1:12(d).

Submissions by Other Contracting Parties

102. The Pand received submissions from Australia, New Zedand and Canada as interested third
countries. Australia and New Zeadand both stated that their interests as exporters of bovine meat to
the Republic of Koreahad been affected by the Korean beef import measures. They considered, together
with Canada, that these restrictions contravened the provisions of the General Agreement, in particul ar
the provisions of Article XI:1, and nullified or impaired benefits accruing to them within the meaning
of Article XXII1:2 of the Genera Agreement.

103. Australia considered that the prohibition of beef importsfrom theend of 1984 until August 1988
and the subsequent import ceiling restrictions maintained by the Republic of Korea were contrary to
theprovisionsof Article XI:1. Thesewere primafacieinconsistent with the GATT under Article X1:1
which proscribed " prohibitions or restrictions other than duties, taxes or other charges, whether made
effective through quotas, import or export licences or other measures’. Australiaaso considered that
the mark-up practised by the LPMO on imports of beef, the sole Korean importer of beef
from August 1988 and an authorized monopoly in the sense of Article 11:4, contravened the provisions
of that Article. Australia further argued that the Korean measures could not be justified under
Article X1:2, Article XVI1II:B or under any other Article of the GATT.

104. Austrdiaargued that the Republic of Korea did not meet the appropriate requirements for coverage
of its beef import measures under Article XVII1:B. The Korean beef import regime contravened both
the spirit and the letter of Article XVIII:B, paragraphs 9, 10, 11 and 12(a), as well as the 1979
Declaration on Trade Measures Taken for Baance-of-Payments Purposes.  Firstly, Augtralia maintained,
Korea had implemented an effective prohibition rather than arestriction on beef imports from 1984
to 1988. The nature of Korea's beef import regime from at least 1984 onwards was demonstrably
not necessary to achieve the objectives specified in paragraph 9 and could not, therefore, be deemed
consistent with its provisions. Moreover, Korea' s economic situation was certainly not such in 1984
asto justify the intensification of import restrictions under the provisions of paragraph 9. Also, there
were clear indications that the Korean measures with respect to beef imports were not taken for BOP
reasons, but to protect the domestic industry.

105. New Zealand argued that the Korean measures contravened the provisions of Article X1:1 since
between 1984 and 1988 a de facto prohibition of beef imports existed; prohibitions were proscribed
under thisArticle. New Zealand also considered that the import ceiling beyond which import licences
would not be issued in 1988 indicated the existence of arestriction on the level of importsin addition
to the bound tariff. Therefore, this was a prima facie breach of Article XI:1. New Zeadand further
considered that the restrictions made effective through the LPMO, which had a monopoly over beef
imports, werecovered by theinterpretativenoteto Article X1:1. Theprotection afforded by theLPMO,
moreover, redtricted trade in the bound item. In particular, the LPMO applied a mark-up on the imported
beef over and above the amount of protection provided in the Korean Schedule, thus contravening the
provisionsof Article I1:4. In New Zealand'sview, Korea could not justify itsimport measures under
any other provision of the GATT, in particular under Articles X1:2(c)(i), X1:2(c)(ii) and XVIII:B.
Article XVIII:B was not applicable since Korea was no longer experiencing balance-of-payments
problems.
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106. Canada considered the Korean measures to be in contravention of Korea's GATT obligations
under Article XI:1 which prohibited the maintenance of quantitativerestrictionsthrough quotas, import
licences or other means. Theimport regime protected Korean beef and discriminated against imported
beef. By granting licences only for amounts which represented the shortfall in domestic production,
the import regime had been established with the clear intent to ensure Korean beef primary access to
themarket. Canadafurther argued that these measurescould not bejustified, either under theprovisions
of Article X1:2 or Article XVIII:B, or under any other exception of the General Agreement.

107. It was also Canada s view that the practices of the LPMO represented a barrier to trade with
respect to the variable surcharge it added when reselling imported beef in the domestic market. As
the MAFF only approved import licence requestsfrom the LPMO, thislatter organization wasin effect
amonopoly within themeaning of Article 11:4. Article I1:4 prohibited such monopoliesfrom operating
"s0 as to afford protection on the average in excess of the amount of protection provided for in that
schedule". Theinterpretative note to Article I1:4 indicated that the provisions of this paragraph were
to be applied in the light of the provisions of the Havana Charter (Article 31.4). This permitted
differential mark-upsto offset additional costsof transportation, distribution, and other expensesincident
tothepurchase, sale, or further processing, and areasonablemargin of profit. Thishadbeeninterpreted
as meaning a margin of profit that would be obtained under normal conditions of competition.

108. It was moreover Canada s understanding that the variabl e surcharge administered by the LPMO
was designed to increase prices of imported beef to the level of domestic beef which resulted in
surchargesfrom 30-200 per cent over thelanded duty pricepaid. Such surchargescould not bejustified
under Article I1:4 asthe value of the tariff concession was thereby nullified or impaired. In the event
the LPMO were not considered to be in amonopoly position, the surcharge imposed above the 20 per
cent bound rate would be in violation of Article I11:1(b).

109. Canada argued that the quantitative restrictions on beef had no justification under the BOP
exceptionsof theGATT. Initsreport onthe 1987 consultation with Korea, the BOP Committee stressed
the need to establish aclear timetablefor the progressiveremoval of Korea strade measures maintained
for BOP purposes. In Canada' s view, adoption of the BOP Committee report by the GATT Council
did not mean that al trade practices of a contracting party were in conformity with the GATT. At
the10-11 November 1987 GATT Council meeting, Canadaindicated that it did " not accept the position
put forward by some contracting parties that review - including full review of trade restrictions - by
the BOP Committee constituted acceptance of such measures asbeing GATT consistent”. The change
from aban on beef imports during the period 1984-1988 to import restrictions which were in any case
contrary to the GATT, was not in keeping with the decision of the BOP Committee following the 1987
consultation with Korea.

Findings and Conclusions

110. The Panel noted that the United States claimed that the Republic of Korea had banned imports
of beef between 1984/85 and 1988, and since August 1988 maintained quantitative restrictions and
other measureson beef imports, inviolation of theprovisionsof Article XI:1. TheUnited Statesfurther
clamed that the LPMO was an import monopoly that applied mark-ups on imported beef in contravention
of the provisions of Articlell. The Panel noted that while Korea had claimed the provisions of
Article XVIII:B as a genera justification for its beef import restrictions, it had aso stated that the
measures introduced in 1984/85 had not been taken for balance-of-payments reasons. Furthermore,
Korea claimed that the operations of the LPMO were consistent with the provisions of Articles Il and
XII.
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Article Xl

111. ThePand consideredthat therewereessentially two setsof restrictionson beef imports maintained
by Korea:

(8 measures amounting to a virtual suspension of imports introduced in November 1984
and May 1985 and subsequently amendedin August 1988. These measureswereneither notified
to, nor reviewed by, the Balance-of-Payments Committee;

(b) restrictionson beef existing sinceKorea saccessiontotheGeneral Agreementin 1967, which
were notified to, and reviewed by, the Balance-of-Payments Committee.

112. Article X1:1 did not permit the use of either import restrictions or import prohibitions; exemptions
from this general proscription had to be specificaly justified under other provisions of the General
Agreement. Korea claimed such justification under Article XVI1I1:B for the restrictions referred to
in paragraph 111(b) above; thisissue is examined in paragraphs 120-123 below.

113. In examining the measuresin paragraph 111(a) above, the Panel noted that Korea s beef import
measures introduced in 1984-1985 were taken for the purpose of protecting Korea' s domestic cattle
industry and not for balance-of-payments reasons, and were therefore not notified to the
Balance-of-Payments Committee. Korea aso had not notified the amended restrictions maintained
since August 1988 to the Balance-of-Payments Committee. Koreadid not contest that these measures
were contrary to the provisions of Article XI:1. Moreover, Korea did not offer any justification for
these measures under Article X1:2. The Panel concluded that the import measures and restrictions,
introduced in 1984/85 and amended in 1988, were not consistent with the provisions of Article XI
and were not taken for balance-of-payments reasons.

114. The Pand then examined the further claim by the United States that the existence, or use, of
producer-controlled import monopolies to restrict imports was inconsistent with the provisions of
Articles XI:1 and XVII. Koreacontested that the existence of a producer-controlled import monopoly
in itself constituted an additional barrier to trade. The Panel noted that the LPMO had been granted
exclusiveprivilegesasthe soleimporter of beef. Assuch, theLPMO had to comply with theprovisions
of the Genera Agreement applicable to state-trading enterprises, including those of Articles X1:1
and XVII.

115. Article X1:1 proscribed the use of "prohibitions or restrictions other than duties, taxes or other
charges’, including restrictions made effective through state-trading activities, but Article XVII permitted
the establishment or maintenance of state-trading enterprises, including enterprises which had been
granted exclusive or special privileges. The mere existence of producer-controlled import monopolies
could not be considered as a separate import restriction inconsistent with the General Agreement. The
Panel noted, however, that the activities of such enterprises had to conform to a number of rules
contained in the General Agreement, including those of Article XVII and Article XI:1. The Panel
had dready found that the import restrictions presently administered by the LPMO violated the provisions
of Article XI:1. Astherulesof the General Agreement did not concern the organization or management
of import monopolies but only their operations and effects on trade, the Panel concluded that the existence
of a producer-controlled monopoly could not in itself be in violation of the General Agreement.
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Article XVIII
(a) Procedural aspects

116. The Panel examined Korea's contention that its import restrictions, referred to under
paragraph 111(b) above, werejustified under the provisions of Article XVI1II:B. The Panel noted Kored s
view that the compatibility with the General Agreement of Korea s import restrictions could not be
chalenged under Article XXII1 because of the existence of specid review procedures in paragraphs 12(b)
and 12(d) of Article XVII1:B, and the adoption by the CONTRACTING PARTIES of the results of
theparagraph 12(b) reviewsinthe Balance-of-PaymentsCommittee. ThePanel decidedfirsttoconsider
whether the consistency of restrictive measures with Article XVI1I1:B could be examined within the
framework of Article XXIII.

117. The Panel considered the various arguments of the parties to the dispute concerning past
deliberations by the CONTRACTING PARTIES on theexclusivity of special review procedures under
the General Agreement. However, the Panel was not persuaded that any of these earlier deliberations
inthe GATT were directly applicable to the present dispute. Moreover, the Panel had a clear mandate
to examine Korea s beef import restrictions under Article XXI1I1. The Panel's terms of reference, as
agreed by Korea and the United States, and approved by the Council, required the Panel, however,
to examine the beef import restrictions "in the light of therelevant GATT provisions®, which included
Article XVIII:B.

118. The Pand examined the drafting history of Article XXII1 and Article XVI11, and noted that nothing
was said about priority or exclusivity of procedures of either Article. The Pand observed that
Article XVI1I1:12(b) provided for regular review of baance-of-payments restrictions by the
CONTRACTING PARTIES. Article XVIII:12(d) specifically provided for consultations of
bal ance-of -payments restrictions at the request of a contracting party where that party established a
prima facie case that the restrictions wereinconsistent with the provisions of Article XVI11:B or those
of Article XIII, but the Article XV111:12(d) provision had hitherto not been resorted to. Incomparison,
thewording of Article XXIII was dl-embracing; it provided for dispute settlement procedures applicable
to al relevant articles of the General Agreement, including Article XVI1II:B in this case. Recourse
to Article XXIII procedures could be had by al contracting parties. However, the Panel noted that
in GATT practice there were differences with respect to the procedures of Article XXIII and
Article XVIII:B. Theformer provided for the detailed examination of individual measures by a panel
of independent experts' whereas the latter provided for a general review of the country's
bal ance-of -payments situation by a committee of government representatives.

119. It was the view of the Pand that excluding the possibility of bringing a complaint under
Article XXIIl against measures for which there was clamed baance-of-payments cover would
unnecessarily restrict the application of the General Agreement. Thisdid not preclude, however, resort
to specid review procedures under Article XVIII:B. Indeed, either procedure, that of Article XV111:12(d)
or Article XXIII, could have been pursued by the parties in this dispute. But asfar as this Panel was
concerned, the parties had chosen to proceed under Article XXIII.

1See paragraph 10 of 1979 Understanding on Notification, Consultation, Dispute Settlement and
Surveillance (BISD 265212):

"It is agreed that if a contracting party invoking Article XXI111:2 requests the establishment of

apanel to assist the CONTRACTING PARTIES to deal with the matter, the CONTRACTING

PARTIES would decide on its establishment in accordance with standing practice."
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(b) Justification for restrictions

120. The Pand proceeded to examine Korea s Article XVII11:B justification for itsimport restrictions
referred to in paragraph 111(b) above. The United States contended that the import restrictions on
beef imposed for baance-of-payments reasons were not justified because Korea no longer had
bal ance-of -payments problems. The Panel noted that Korea had maintained import restrictions on beef
on balance-of-payments grounds since 1967. The Panel noted the condition in paragraph 9 of
Article XVIII that "import restrictions instituted, maintained or intensified shall not exceed those
necessary: (a) to forestall the threat of, or to stop, a serious decline in its monetary reserves,
or (b) in the case of a contracting party with inadequate monetary reserves, to achieve a reasonable
rate of increase in itsreserves'. The Panel noted further that paragraph 11 required the progressive
relaxation of suchrestrictions" asconditionsimprove” andtheir elimination "when conditions no longer
justify such maintenance”.

121. Article XV:2 of the Generd Agreement provided that "[i]n al casesin whichthe CONTRACTING
PARTIES are called upon to consider or deal with problems concerning monetary reserves, baances
of payments or foreign exchange arrangements, they shall consult fully with thelnternational Monetary
Fund." The latest full consultation concerning Korea's baance-of-payments situation in the
Balance-of-Payments Committee had taken place in November 1987, the report of which had been
adopted by the CONTRACTING PARTIESin February 1988. Thenext full consultationwasschedul ed
for June 1989. The Panel considered that it should take into account the conclusions reached by the
Balance-of-Payments Committee in 1987.

122. At the full consultation in the Ba ance-of-Payments Committee with Koreain November 1987,
"[t]he prevailing view expressed in the Committee was that the current situation and outlook for the
baance of payments was such that import restrictions could no longer be justified under
Article XVI11:B".* Moreover, the full Balance-of-Payments Committee had " stressed the need to establish
aclear timetable for the early, progressive removal of Kored s restrictive trade measures maintained
for balance-of-payments purposes’ and had expressed the expectation that "Korea would be able in
the meantime to establish atimetable for the phasing-out of balance-of-payments restrictions, and that
Koreawould consider alternative GATT justification for any remaining measures, thus obviating the
need for such consultations".?

123. The Pand noted that dl available information, including figures published by the Korean authorities
and advice provided to it in February 1989 by the Internationa Monetary Fund, had shown that the
reserve holdings of Korea had increased in 1988, that Korea s balance-of-payments situation had
continued to improve at a good pace since the November 1987 consultations, and that the current
economic indicators of Korea were very favourable. According to information provided to the Panel
by thelnternational Monetary Fund, theKorean grossofficial reserveshadincreased by 9hbillion dollars
to 12 billion dollars (equivaent to three months of imports) by end 1988. The Panel concluded that
in the light of the continued improvement of the Korean balance-of-payments situation, and having
regard to the provisions of Article XVII1:11, there was a need for the prompt establishment of atimetable
for the phasing-out of Korea's balance-of-payments restrictions on beef, as called for by the
CONTRACTING PARTIES in adopting the 1987 Ba ance-of-Payments Committee report.

'BOP/R/171, paragraph 22.
2|dem, paragraph 23. The full text of the Balance-of-Payments Committee's conclusions is
contained in Annex | on page 230 (Austraia).



-32 -

Article Il

124. The Panel noted that the LPMO was a beef import monopoly established in July 1988, with
exclusiveprivilegesfor the administration of both the beef import quota set by the Korean Government
and theresale of theimported beef to wholesalersor in certain cases directly to end users such ashotels.
The Panel examined whether the mark-ups imposed on imported beef, in combination with the import
duties collected at the bound rate, afforded "protection on the average in excess of the amount of
protection provided for" in the Korean Schedule in violation of the provisions of paragraph 4 of
Article I, as claimed by the United States. The Panel noted Korea's view that the operation of the
LPMO was consistent with the provisions of Article 11:4.

125. The LPMO bought imported beef at world market prices through a tender system and resold
it either by auction to wholesalers or directly to end users. A minimum bid price at wholesale auction,
or derived pricefor direct sale, was set by the LPMO with referenceto thewholesale pricefor domestic
beef.

126. InexaminingArticle I1:4, thePanel notedthat, accordingto theinterpretativenoteto Article I1:4,
the paragraph was to be applied "in the light of the provisions of Article 31 of the Havana Charter".*
Two provisions of the Havana Charter, Articles 31:4 and 31:5, were relevant. Article 31:4 called
for an analysis of theimport costs and profit margins of theimport monopoly. However, Article 31:5
stated that import monopolies would "import and offer for sale such quantities of the product as will
be sufficient to satisfy the full domestic demand for the imported product ..." (emphasis added). In
the view of the Panel, Article 31:5 clearly implied that Article 31:4 of the Havana Charter and by
implication Article 11:4 of the General Agreement wereintended to cover import monopoliesoperating
in markets not subject to quantitative restrictions.

127. Bearing in mind Article 31:5 of the Havana Charter, the Panel considered that, in view of the
existence of quantitative restrictions, it would be inappropriate to apply Article 11:4 of the General
Agreement in the present case. The price premium obtained by the LPMO through the setting of a
minimum bid priceor derived sale pricewas directly afforded by thesituation of market scarcity arising
from the quantitative restrictions on beef. The Panel concluded that because of the presence of the
guantitative restrictions, the level of the LPMO's mark-up of the price for imported beef to achieve
the minimum bid price or other derived price was not relevant in the present case. Furthermore, once
these quantitative restrictions were phased out, as recommended by the Panel in paragraph 131 below,
this price premium would disappear.

128. ThePane stressed, however, that in the absence of quantitativerestrictions, animport monopoly
was not to afford protection, on the average, in excess of the amount of protection provided for in
therelevant schedule, asset out in Article 11:4 of the General Agreement. Furthermore, in the absence
of quantitativerestrictions, animport monopoly was not to charge on the average aprofit margin which
was higher than that " which would be obtained under normal conditions of competition (in the absence
of the monopoly)". See paragraph 4.16 of the report of the Panel on Import, Distribution and Sale
of Alcoholic Drinks by Canadian Provinciad Marketing Agencies (L/6304) adopted by the
CONTRACTING PARTIESin March 1988. The Pand therefore expected that once Kored s quantitetive
restrictions on beef were removed, the operation of the LPMO would conform to these requirements.

The text of Article 31, and its interpretative note, is contained in Annex I11.
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129. ThePanel then examined theUnited Statescontention that Koreaimposed surchargesonimported
beef in violation of the provisions of paragraph 1(b) of Article Il and noted that Korea claimed that
it did not impose any surcharges in violation of Article 11:1(b). The Panel was of the view that, in
the absence of quantitative restrictions, any charges imposed by an import monopoly would normally
be examined under Article 11:4 since it was the more specific provision applicable to the restriction
atissue. Inthisregard, thePanel recalled itsfindingsin paragraph 127 above. It concluded, therefore,
that it was not necessary to examine this issue under Article 11:1(b).

Articles X and Xl

130. The Panel noted that the United States had, as a subsidiary matter, claimed that Korea had not
met its obligations under Articles X and XIII by not providing proper public notice of the import
restrictions. It aso noted that Koreahad stated that thewithdrawal of the measuresimposedin 1984/85
and the import levels in 1988 had been widely publicized. In view of the Pandl's determinations as
concerned the consistency of the Korean measures with Articles Il and XI, the Panel did not find it
necessary to addressthese subsidiary issues. The Panel noted, however, therequirementin Article X:1
that "laws, regulations, judicid decisions and administrative rulings of genera application, made effective
by any contracting party, pertaining to ... rates of duty, taxes or other charges, or to requirements,
restrictions or prohibitions on imports ..., shall be published promptly in such a manner as to enable
governments and traders to become acquainted with them". It adso noted the provision in
Article XI111:3(b) that "[i]n the case of import restrictionsinvolving thefixing of quotas, the contracting
party applying the restrictions shall give public notice of the total quantity or value of the product or
products which will be permitted to be imported during a specified future period and of any change
in such quantity or value'.

Recommendations

131. In the light of the findings above, the Panel suggests that the CONTRACTING PARTIES
recommend that:

(8 Korea diminate or otherwise bring into conformity with the provisions of the General
Agreement the import measures on beef introduced in 1984/85 and amended in 1988; and,

(b) Korea hold consultations with the United States and other interested contracting parties to
work out atimetable for theremova of import restrictions on beef justified since 1967 by Korea
for balance-of-payments reasons and report on the result of such consultations within a period
of three months following the adoption of the Panel report by the Council.



ANNEX |

Extract from the Report on the 1987 Consultations
with the Republic of Korea

Conclusions

19. The Committee took note with great satisfaction of the improvement in the Korean trade and
payments situation since the last full consultation, which had been fully reflected in the documentation
presented to the meeting.

20. It commended the Korean authorities for the policies of internal adjustment and externa
liberalization which had been pursued consistently inthe past few years, including phasing out of import
restrictions, aprogramme of tariff reductions and areduction in the number of goods subject to import
surveillance. The Committee took note of Kored s commitment to maintaining the pace of the adjustment
and liberalization process.

21. In ng Korea scurrent economic situation, the Committee noted that the principal economic
variables such as GDP growth, investment, savings, and the trade and payments accounts were very
favourable. It aso noted that, athough the foreign debt was still substantial, the positive evolution
of the external accounts had permitted considerable advance repayment of debt and that reserves had
improved despite the outflows that this had implied. While noting the uncertainties persisting with
respect to developments in the fields of wage costs, interest rates, oil prices and the possible effects
of these on Korea, the Committee was nevertheless of the view that the present basically favourable
situation of the Korean economy was likely to continue.

22. Theprevailing view expressed in the Committee was that the current situation and outlook for
the balance of payments was such that import restrictions could no longer be justified under
Article XVIII1:B. Theconditionslaid down in paragraph 9 of Article XVI1II for theimposition of trade
restrictions for balance-of-payments purposes and the statement contained in the 1979 Declaration on
TradeMeasures Taken for Bal ance-of-Payments Purposesthat " restrictivetrademeasuresarein general
an inefficient means to maintain or restore balance-of-payments equilibrium" were also recalled. It
also noted that many of the remaining measures were related to imports of agricultura products or
toparticular industrial sectors, andrecalledtheprovisionof the 1979 Declarationthat " restrictiveimport
measures taken for balance-of-payments purposes should not be taken for the purpose of protecting
a particular industry or sector”.

23. TheCommitteethereforestressed the need to establish aclear timetablefor the early, progressive
remova of Kored s redtrictive trade measures maintained for ba ance-of-payments purposes. It welcomed
Korea swillingnessto undertake another full consultation with the Committeeinthefirst part of 1989.
However, the expectation was expressed that Koreawould be able in the meantime to establish atimetable
for thephasing out of balance-of-paymentsrestrictions, andthat Koreawould consider alternativeGATT
justifications for any remaining measures, thus obviating the need for such consultations. The
representative of Korea stated that he could not prejudge the policy of the next Government in this
regard.”

'BOP/R/171 (10 December 1987).
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ANNEX I11

Article 31 of the Havana Charter

Expansion of Trade

1. If a Member establishes, maintains or authorizes, formally or in effect, a monopoly of the
importation or exportation of any product, the Member shall, upon the request of any other Member
or Members having a substantial interest in trade with it in the product concerned, negotiate with such
other Member or Membersinthe manner provided for under Article 17 inrespect of tariffs, and subject
toal the provisionsof this Charter with respect to such tariff negotiations, with the object of achieving:

(& inthe case of an export monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic users of the
monopolized product, or designed to assure exports of the monopolized product in adequate
guantities at reasonable prices,

(b) inthe case of animport monopoly, arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to domestic producers of the
monopolized product, or designed to relax any limitation on imports which is comparable
with a limitation made subject to negotiation under other provisions of this Chapter.

2. Inorder to satisfy the requirements of paragraph 1(b), the Member establishing, maintaining or
authorizing a monopoly shall negotiate:

(& for the establishment of the maximum import duty that may be applied in respect of the
product concerned; or

(b) forany other mutually satisfactory arrangement consistent with theprovisionsof thisCharter,
if it is evident to the negotiating parties that to negotiate a maximum import duty under
sub-paragraph () of this paragraph is impracticable or would be ineffective for the
achievement of the objectives of paragraph 1; any Member entering into negotiations under
thissub-paragraph shall afford to other interested Members an opportunity for consultation.

3. Inany casein which amaximum import duty is not negotiated under paragraph 2(a), the Member
establishing, maintaining or authorizing the import monopoly shall make public, or notify the
Organization of, the maximum import duty which it will apply in respect of the product concerned.

4. The import duty negotiated under paragraph 2, or made public or notified to the Organization
under paragraph 3, shall represent the maximum margin by which the price charged by the import
monopoly for the imported product (exclusive of interna taxes conforming to the provisions of Article 18,
transportation, distribution and other expenses incident to the purchase, sale or further processing,
and a reasonable margin of profit) may exceed the landed cost; Provided that regard may be had to
averagelanded costsand selling pricesover recent periods; and Provided further that, wherethe product
concerned is aprimary commodity which is the subject of adomestic price stabilization arrangement,
provision may bemadefor adjustment to take account of widefluctuations or variationsin world prices,
subject where a maximum duty has been negotiated to agreement between the countries partiesto the
negotiations.
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5. With regard to any product to which the provisions of this Article apply, the monopoly shall,
wherever this principle can be effectively applied and subject to the other provisions of this Charter,
import and offer for sale such quantities of the product as will be sufficient to satisfy the full domestic
demand for the imported product, account being taken of any rationing to consumers of the imported
and like domestic product which may be in force at that time.

6. Inapplyingtheprovisionsof thisArticle, dueregard shall be had for thefact that some monopolies
are established and operated mainly for social, cultural, humanitarian or revenue purposes.

7. ThisArticle shal not limit the use by Members of any form of assistance to domestic producers
permitted by other provisions of this Charter.

ad Article 31
Paragraphs 2 and 4
The maximum import duty referred to in paragraphs 2 and 4 would cover the margin which has
been negotiated or which has been published or notified to the Organization, whether or not collected,
wholly or in part, at the custom house as an ordinary customs duty.
Paragraph 4
With reference to the second proviso, the method and degree of adjustment to be permitted in

the case of a primary commodity which is the subject of a domestic price stabilization arrangement
should normally be a matter for agreement at the time of the negotiations under paragraph 2(a).





