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UNITED STATES - RESTRICTIONS ON IMPORTS OF SUGAR

Report of the Panel adopted on 22 June 1989
(L/6514 - 365331)

1. INTRODUCTION

1.1 Atitsmeeting in June 1988, the Council was informed that Australia had held consultations on
7 June 1988 with the United States under Article XX11:1 concerning United Statesimport restrictions
on sugar, in particular for the purpose of establishing the United States' justification under the General
Agreement for its current sugar import régime. As these consultations did not lead to a satisfactory
settlement, Australia, in a communication circulated as L/6373 of 19 July 1988, requested the
establishment of a panel to examine the matter pursuant to Article XXI11:2.

1.2 At themeeting of the Council on 22 September 1988, the United States sought confirmation of
its understanding that Australia s request for a panel referred only to United States import restrictions
on raw and refined sugar implemented pursuant to the authority of the Headnotein the Tariff Schedules
of the United States (TSUYS) (hereinafter referred to as the Headnote) and reflecting the provision
contained in the GATT Schedule of Concessions of the United States (Schedule XX). Austraia confirmed
that its request referred to United States import restrictions on raw and refined sugar as justified by
the United States under the authority of the Headnote (C/M/224).

1.3 Atthesamemeeting, the Council agreed to establish apanel withthefollowingtermsof reference:
"To examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by Austrdiain document L/6373 and to make such findings as would
assist the CONTRACTING PARTIES in making the recommendations or in giving the rulings
provided for in paragraph 2 of Article XXIII" (C/M/224).

1.4 Therepresentatives of Argenting, Brazil, Canada, Colombia, the European Economic Community,
Nicaraguaand Thailand reserved their respective rights to make submissions to the Panel (C/M/224).

1.5 At its meeting on 20 December 1988, the Council was informed that an agreement had been
reached on the following composition of the Panel (C/M/227):

Chairman:  Mr. Keith Broadbridge

Members:.  Mr. Elbio Rossdlli
Mr. Witold Jozwiak

1.6 The Panel held meetings with the parties to the dispute on 16 February and 17 March 1989,
met with interested contracting partieson 17 February 1989 and submitted its conclusionsto the parties
on 16 May 1989.

2. FACTUAL ASPECTS

2.1 Inthe Annecy Round in 1949, the United States negotiated and included in Schedule XX tariff
concessions on raw and refined sugar subject to aprovision relating to Titlell of the Sugar Act of 1948
or substantially equivalent legislation. Title Il of the Sugar Act of 1948 required the Secretary of
Agriculture to establish quotas on the importation and domestic production of sugar on the basis of
his yearly determination of the amount of sugar needed to meet consumers requirements in the
continental United States.



2.2 This provision, enlarged to authorize the President of the United States to proclaim a rate of
duty and quota limitation on imported sugars if the Sugar Act or substantially equivalent legislation
should expire, was reflected in Schedule XX following the Torquay Round in 1951 and, with some
modification, following the Kennedy Round in 1967 and the Tokyo Round in 1979. By Proclamation
3822 of 16 December 1967, the President of the United States added to the TSUS the Headnote reflecting
this provision.

2.3 In 1988theUnited StatesmodifieditsGATT Scheduleinaccordancewith theharmonized system.
Since then, the provision has been contained in Chapter 17 of GATT Schedule XX (United States),
and reflected in the corresponding portion of the Harmonized Tariff Schedule of the United States
(HTSUS). The provision reads as follows:

"2. Theratesinsubheadings1701.11, 1701.12, 1701.91.20, 1701.99, 1702.90.30, 1702.90.40,
1806.10.40 and 2106.90.10, on 1 January 1968, shall beeffective only during suchtimeasTitle
Il of the Sugar Act of 1948 or substantially equivalent legislationisin effect in the United States,
whether or not the quotas, or any of them, authorized by such legislation, are being applied or
are suspended:

Provided,

(8 That, if the President finds that a particular rate not lower than such 1 January 1968 rate,
limited by a particular quota, may be established for any articles provided for in the
above-mentioned subheadings, which will give due consideration to the interests in the
United States sugar market of domestic producersand materially affected contracting parties
to the General Agreement on Tariffs and Trade, he shall proclaim such particular rate and
such quota limitation, to be effective not later than the 90th day following the termination
of the effectiveness of such legislation;

(b) That any rate and quota limitation so established shall be modified if the President finds
and proclaims that such modification is required or appropriate to give effect to the above
considerations;, and

(c) That the 1 January 1968 rates shall resume full effectiveness, subject to the provisions of
this note, if legislation substantially equivalent to Title Il of the Sugar Act of 1948 should
subsequently become effective.”

2.4 The Sugar Act of 1948 expired on 31 December 1974 and was not replaced by substantially
equivalent legidation. The President of the United States established, by Proclamation 4334 of
16 November 1974, import quotas and rates of duties on raw and refined sugar on the basis of the
Headnote. Subsequent Presidentia Proclamations modified the applicable duties and quota amounts.

2.5 Onb5 May 1982, thePresident of theUnited States, pursuant to hisauthority under the Headnote,
established, by Proclamation 4941, an emergency import quotaprogrammeto regulateimportsof sugar
into the United States market, according to which the size of the global import quota is determined
and announced quarterly or for other periods by the Secretary of Agriculture and allocated between
the different supplying countries according to their past performance during a previous representative
period. Australiaretained ashare of 8.3 per cent of the total United States import sugar market. For
fiscal year 1982/83 the global import quotawasfixed at 2.80 million short tons (raw value), plus 2,000
short tons (raw value) for the specialty sugar import quota. Average United States imports of sugar
during 1977/81 were 5.08 million short tons.



2.6 Since 1982, theglobal import quotahasgenerally been set onan annual basis. For 1988 (calendar
year), the global quota was 1,056,675 short tons (raw value). For 1989 (calendar year), the quota
announced was 1,125,255 metric tonnes (raw value)!, equal to 1,240,380 short tons (raw value).
Australia's exports to the United States market was of 232,400 short tons (raw value) in 1982/83;
83,335 short tons (raw value) in 1988 and an all ocated 96, 343 short tons (raw value) in 1989. Although
Australid s share of the base quota remained at 8.3 per cent, Australia’s actual share of the total
United Statesmarket for imported sugar declinedtolessthan 7.9 per centin 1987-1988 dueto minimum
shipment provisions provided in the quota arrangements for small quota countries.

2.7 Production of sugar in the United States (beet and cane, raw value) increased from 5.9 million
short tons in 1982 to 7.3 million short tons in 1987. 1n 1988, production, as estimated by the
United States Department of Agriculture, was 7.1 million short tons.

3. MAIN ARGUMENTS

Abstract

3.1 Audrdiaasked the Pand to find that import restrictions on sugar implemented by the United States
were contrary to the provisions of Article X1:1 and qualified neither for the exceptions provided for
under that Article, nor for those provided under any other relevant provision of the General Agreement
and aso that these restrictions condtituted, primafacie, acase of nullification or impairment of Austraia's
rights under the General Agreement. Australia noted that the United States did not justify these
restrictions in terms of Section 22 of the Agricultural Adjustment Act (of 1933) as amended, or any
other measure. Specifically, Australianoted that the Section 22 Waiver did not permit the imposition
of fees and quotas simultaneoudly, nor did it permit quotas to be set at less than 50 per cent of the
level of imports during a previous representative period (BISD 3532).

3.2 The United States maintained that the import restrictions subject to Australia s complaint were
administered pursuant to a negotiated tariff concession, and thus pursuant to provisions which were
an integral part of the General Agreement. On this basis, the United States asked the Panel to reject
Australid s complaint.

Article Xl

3.3 Australiaclaimed that the import restrictions on sugar maintained by the United States pursuant
to Presidential Proclamation4941 of 5 May 1982 wereinconsistent withtheprovisionsof Article XI:1,
which stated that:

"No prohibitions or restrictions other than duties, taxes or other charges, whether made effective
through quotas, import or export licences or other measures, shall be instituted or maintained
by any contracting party ontheimportation of any product of theterritory of any other contracting

party ..."

3.4 Australianoted that paragraph 2 of Article X1 provided for exemptions from the provisions of
paragraph 1 of that Article, but argued that the import restrictions on sugar maintained by the
United Statesdid not qualify for any of therequirementsin therelevant sub-paragraphs of Article X1:2.
In particular, Austrdiarecaled that Article X1:2(c)(i) required that, for the exemption from the provisions

!Since 1 January 1988, in order to meet the requirements of the Harmonized Tariff System, the
country-by-country allocations have been measured in metric tonnes (raw value) onthebasisof 1 metric
tonne equals 1.10231125 short tons.



of Article XI:1, theimport-restricting measures must be" necessary to the enforcement of governmental
measureswhich operate: torestrict the quantities of thelike domestic product permitted to be marketed
or produced ...". It aso required that the restrictions "... shall not be such as will reduce the total
of imports relative to the total of domestic production, as compared with the proportion which might
reasonably be expected to rule between the two in the absence of restrictions”.

3.5 Australia maintained that the United States import restrictions on sugar did not meet either of
these requirements. Regarding governmental measures in force, Australia recalled that in the case
of Article XXII consultations on 7 June 1988, the United States had confirmed that the United States
sugar programme did not contain any provisions designed to limit or restrict quantities of cane or beet
sugar produced domestically or to limit the quantitieseligible for support under the Price Support L oan
Program. Similarly, United States sugar import quotas and total sugar imports had declined significantly
sincetheintroductionof restrictivequotasin 1982, whereastheUnited Statesdomesticsugar production
had increased over this period (paragraph 2.7 refers).

3.6 The United States pointed out that these restrictions were in accordance with anegotiated provision
of atariff concessionwhichwasanintegral part of theGeneral Agreement. Therefore, theUnited States
considered that Article X1 was not relevant to the matter examined by the Panel as one provision of
the General Agreement could not overrule another (see dso Australia s argument in paragraph 3.10).

Article Il

3.7 The United States recalled that the import restrictions on raw and refined sugar examined by
the Panel were administered pursuant toaprovisionwhichwaspart of atariff concessionfirst negotiated
in the Annecy Round in 1949. The United States maintained that this provision was consistent with
Article I1:1(b) which, inter alia, permitted contracting partiesto subject tariff concessionsto " theterms,
conditions or qualificationsset forth" in their Schedules of Concessions. Pursuant to Article 11:7, these
Schedules were annexed to the General Agreement and were made an integral part of it. The
United States concluded that the terms, conditions and qualifications applicable to particular tariff
concessions, including the import restrictions at issue in the present case, were an integral part of the
Genera Agreement. Therefore, they could neither be chalenged nor overruled by another part or
provision of the Genera Agreement.

3.8 Australiadid not questionthe United Statesargumentation that qualificationsto tariff concessions
werepermissibleunder theprovisionsof Article I1:1(b). However, Austraiaclaimedthat qualifications
to concessions could neither justify the application of measures contrary to other provisions of the Generd
Agreement, nor could they provide a derogation from contracting parties obligations under specific
provisions of the Genera Agreement. Australia pointed out that Article Il, unlike other GATT
Articles which provide for derogations from the provisions of the General Agreement, contained no
mechanism, explicit or implicit, for escape from those provisions. Articlell dedt ssmply with
concessions to other contracting parties, not rights to exempt specific goods from provisions of the
General Agreement. Australia noted that the Sugar Act of 1948 allowed for quotas on both domestic
production and imports (paragraph 2.1 refers), which made it a system which might, if challenged
inthe GATT, havehad elementsnecessary for primafacie conformity with Article XI:2. Thesubstitute
mechanism provided for in 1951 (paragraph 2.2 refers) also did not rule out this possibility. Austraia
noted that there was no reason for other contracting parties to believe that the Headnote would be
implemented in a manner inconsistent with Article XI:2 and therefore could not accept the argument
that the qualification in Schedule XX obliged the United Statesto introduce GAT T-inconsi stent import
quotas.

3.9 Austraiarecalled that a the 9th Session in 1955, the CONTRACTING PARTIES had adopted
the report of the Review Working Party on Other Barriers to Trade (BISD 35222). This report



contained, inter alia, an agreement that matters which might affect the practical effects of tariff
concessions could be negotiated and incorporated into the appropriate schedul e annexed to the Genera
Agreement "provided that the results of such negotiations should not conflict with other provisions
of the Agreement” (BISD 3S/225). Australia further recalled that in a precedent dispute settlement
case brought by Canada against the EEC about afootnote to a concession on high-quality beef included
inthe EEC' s Schedul e of Concessions, the Pandl had found, inter alia, that thewords"terms, conditions
or quaifications' in Article I1:1(b) could not be interpreted to mean that a contracting party could
explicitly or by the manner in which a concession was administered actualy contravene another provision
of the General Agreement (BISD 28599).

3.10 Australiasaid that contrary to the United States argumentation (see also paragraph 3.6), it was
not Australiabut theUnited Stateswhich claimedthat onepart of the General Agreement could overrule
another as it was arguing that a provision contained in its Schedule annexed to Part | overrode any
obligationsthe United States might have under Part 11 of the General Agreement. In Australia sview,
the question of one part of the General Agreement overriding another should not arise, as Schedules
in Part | could not contain provisions which, in their operation, were inconsistent with those set out
in other parts of the Agreement. Australiaargued that this was supported, inter aia, by the argument
presented by the United States to the panel examining Japan's restrictions on imports of certain
agricultural products (L/6253, paragraphs 3.12-3.13 refer).

3.11 TheUnited States contested that the cases cited by Australiawere relevant to the issue examined
by the Panel. The Working Party on Other Barriers to Trade was limited by its terms of reference
to consideration of proposals submitted with respect to (a) subsidies, countervailing and anti-dumping
measures, and (b) state trading, surplus disposal, disposal of hon-commercia stocks and the general
exceptions to the Agreement. It did not set out to make recommendations on Article Il which was
the subject of another working party, the Working Party on Schedules and Customs Administration
also established as part of the 1955 review process. The United States noted that the statement cited
by Australia would not support Austraia's claim even if it were read to apply to matters other than
subsidies. Inthat statement, the Working Party agreed that contracting parties" should" avoid agreeing
to subsidies provisions in their Schedules which might not be consistent with other provisions of the
General Agreement. In the United States view, this was clearly nothing more than a policy
recommendation and not a lega requirement.

3.12 Regarding the case brought by Canada against the EEC on high-quality beef, the United States
pointed out that this turned on the EEC's implementation of a provision in its Schedule. The panel
did not examinethe GATT consistency of the provisionitself, which still standsin the EEC's Schedule
as written at the time it was negotiated, but rather examined the manner in which the concession was
implemented. Andthepanel " concluded that the manner inwhich the EEC' s concession on high-quality
beef wasimplemented accorded lessfavourabl etreatment to Canadathanthat provided for intherelevant
EEC Schedule, thus being inconsistent with the provisions of paragraph 1 of Article Il of the General
Agreement” (BISD 28599, paragraph 4.6). Regarding the case brought by the United States against
Japan on imports of certain agricultural products, the United States said that, inthat case, it was merely
arguing that the application of Article X1:1 was not limited to itemsthat were subject to tariff bindings
under Article I but applied aswell to unbound items. Thus, the argument advanced by Australia had
not been established on a principle of GATT law.

3.13 Audrdiareplied that the relevant extract from the cited Working Party report referred to a situation
where, inthe context of negotiating tariff bindings or tariff reductions, therewere parallel negotiations
on "matters, such as subsidies' (BISD 35225, paragraph 14). Australia maintained that the obvious
intent of this language was that the principle should apply generdly, i.e., that the results of such
negotiations should not conflict with other provisions of the General Agreement. If thishad not been
the intent, the reference would have been simply to "subsidies’. Australia aso recalled that reports



adopted by the CONTRACTING PARTIES wereinterpretations of the Genera Agreement and became
the views of the contracting parties without qualification. Australia aso argued that the issuesin the
case were analogous to the adopted findings of the Canada/ EEC beef panel which had concluded that
the concession was implemented inconsistently with Article I.

3.14 The United States maintained that, unlike the qualification to the EEC concession on beef, the
Headnote explicitly authorized a quota on imports of sugar. The United States said that, by raising
this claim, Australia was reguesting the Panel to declare that actions taken by the United States in
conformity with a negotiated tariff provision were not permissible. In other words, Austraiawas seeking
to terminate or to modify a United States tariff concession not by negotiation, but by the operation
of a dispute settlement panel.

3.15 Furthermore, the United States recalled that in many instances both the Schedules negotiated
in 1947 and those now in effect contained terms, conditions and qualifications other than tariffs. If
Austrdia s dam was correct, dl these non-tariff conditions, including those in Austraia s own Schedule,
would not be permissible. But if acontracting party could do under a Schedule qualification only what
it could do under another provision of the General Agreement, then there would be no need to have
schedule quaifications and Article 11:1(b) would be, to a great extent, meaningless.

3.16 Audrdiareplied that it was not attempting to ater the GATT Schedule of the United States through
the dispute settlement process, but only to have the United States sugar import régime brought into
conformity with the GATT obligations of the United States. Australia stressed that, although a
contracting party could unilaterally modify its Schedul e, if theargumentation madeby the United States
was accepted, it would be open to any contracting party to haveincluded inits GATT Schedule provisions
which gaveit widederogationsfromitsobligationsunder any other provisionsof the Genera Agreement
it considered appropriate. And once such provisions were in the Schedule, they would not be open
to challenge by another contracting party.

3.17 Australiasought clarification from the United States on itsinterpretation of its tariff concession
on sugar. Australianoted that, failing clarification to the contrary, it understood that with the expiry
of the Sugar Act of 1948 and in the absence of substantially equivalent legislation, the United States
claimed to beableto set tariffsat any rate above 0.6625 cents apound and quotas at any level (including
possibly azerolevel). If thisunderstanding was correct, the concessions operated in amanner contrary
to the purpose of Article Il. Moreover, Australia assumed that the United States claimed to have
exemption not only from Article X1, but also from Articles | and Xl of the Genera Agreement.

Article X111

3.18 Austrdia noted that in December 1988, the United States authorities had modified the
country-by-country allocations established for that year under the sugar import quota programme.
Specifically, a shortfall declared by Guyana had been reallocated to three other CARICOM countries
on the basis of an exchange of letters between the United States and CARICOM in 1984, in which
the United States had agreed that any quota shortfall declared by a CARICOM country would be
realocated among other CARICOM countries. Australia maintained that this realocation was
discriminatory and inconsistent with the provisions of Article XI11:2. Austraia also noted that the
decision of the CONTRACTING PARTIES to grant the United States a waiver in respect of the
Caribbean Basin Economic Recovery Act madeexplicit referencetotherequirement of theUnited States
not to contravene the principle of non-discriminatory allocation of sugar quotas (BISD 31522).

3.19 TheUnited Statesconsideredthat issuesrelatingto Article Xl fell outsidethetermsof reference
of the Panel. The United States claimed that Australia had referred only to Article Xl in its request
for consultations and for the establishment of the Panel. The United States argued that presumably
other contracting parties would have wished to have had their viewsheard by the Panel, had they known
about Australid s intention to raise arguments relating to Article XIII.



3.20 Australiaconsideredthat Article X111 waswithin the scope of theterms of reference of the Panel,
which covered the relevant provisions of the General Agreement, in particular Article X1, and asked
the Pand to make afinding on this matter also. It was Austraia s understanding of GATT dispute
settlement practices that issues directly relevant to a panel's work, even if they took place after the
establishment of the panel, could legitimately be considered and ruled on by the panel.

4. SUBMISSIONS BY INTERESTED THIRD PARTIES

(& Argentina

4.1 Argentinarecalled the importance for some of its regions of sugar exports to the United States.
Following theimpoasition of restrictiveimport quotasin 1982, Argentina s earnings from these exports
dropped from US$21 million in 1981 to US$14 million in 1987. The tendency to apply quantitative
restrictions as an instrument of protection was aso evident from the decline in United States annual
imports of sugars from more than 5 million short tons in the period 1977-81 to some 1 million short
tons in 1988.

4.2 Argentina considered that the quantitative restrictions on imports of sugars imposed by the
United States were contrary to Article X1. Argentinafurther considered that the United States could
not justify such restrictions in the light of the Headnote authority. Items to which these restrictions
applied were bound. If the possibility of having recourse to the Headnote provision was admitted,
the United States would have the right to reduce its import quota to zero, which would render the
concession meaningless. Thiswould be inconsistent with the basic purpose of concessions, which was
to create stable conditions of competition.

(b) Brazil

4.3 Brazil stated that, when the United States adopted arestrictive quota system for imports of sugar
in 1982, the measure was announced astransitory, aimed at alleviating an emergency situation created
by the instability of world market prices. But the quota system had been maintained and no signs of
eliminating these restrictive policies had been given. Moreover, this policy had greatly contributed
to the deterioration of the world sugar market.

4.4 The restrictions maintained by the United States had caused irreparable losses to Brazil which
had seen its annua sugar exports decline from 1 million short tons in the early '80s to 15,300 short
tons in 1988. Furthermore, sugar substitute programmes which favoured greater consumption of
alternative sweeteners in the United States tended to restrict the Brazilian share of the United States
sugar market even more. For thesereasons, Brazil considered that the maintenance by the United States
of restrictive import quotas on sugar had nullified or impaired benefits accruing to Brazil under the
Genera Agreement.

(o0 Canada

4.5 Canada said that since the imposition of restrictive quotas in 1982, it had suffered a decline in
exports of sugarstotheUnited Stateswhile, at thesametime, United Statesexportsof sugarsto Canada
had grown. Quotason refined sugars had restricted Canadian exports which had declined from 29,419
short tonsin 1983 to 9,749 short tonsin 1987. It was Canada' s understanding that the United States
did not consider that the quotas maintained under the Headnote authority fell within thewaiver granted
to the United States under Section 22 of the Agricultural Adjustment Act (of 1933), as amended.



4.6 Canadaargued that theserestrictionswere contrary to Article X1 and could not be justified under
paragraph 2 of that Article. Furthermore, it was Canada' s view that the existence of a headnote in
a schedule of concessions allowing the combination of duties and quotas did not provide justification
for measures inconsistent with the General Agreement. Thefact that the United States Tariff Schedule
and its Headnote became part of the GATT Schedulein 1951 and wereincluded in the Geneva Protocol
of 1967 affected only the operation of the tariff concessions that had been granted and did not imply
any recognition that the quotas imposed were justified under the General Agreement.

4.7 Canada maintained that the ssmple inclusion of the Headnote could not, and did not, in itself,
justify a derogation from the obligations of Article XI. It was Canadd s view that, the provision of
Article I1:7 notwithstanding, the United States was not thereby permitted to impose restrictions on the
import of sugar that wereinviolation of another provision of the General Agreement. Canada, therefore,
reguested the Panel torecommend theremoval of theUnited Statesimport restrictionsonsugar. Canada
stressed that any resolution of this complaint should be on a non-discriminatory basis.

(d) Colombia

4.8 Colombia stated that the restrictive import quota system adopted by the United States was one
of the factors which had impaired Colombia s participation in the world sugar market. Colombiawas
confident that the Panel would give careful consideration to the Australian complaint and that asolution
for agricultura trade liberalization would be found in the Uruguay Round negotiations.

(e) European Economic Community

4.9 TheEEC stated that the restrictive application of import quotas had greatly limited United States
sugar importssince 1982. Thissharp reductionin United States imports had contributed substantially
to a plunge in sugar prices on world markets with harmful effects for al sugar exporters, including
the EEC. Furthermore, by maintaining domestic sugar prices at very high levels, the United States
had encouraged the production of isoglucose, and its by-product corn gluten feed, which was produced
almost exclusively for export to the EEC. The distorting effects of these exports were seriousin that
they constituted a very cheap substitute for EEC cereals for animal feed and thus tended to encourage
the growth of EEC milk and beef production.

4.10 The EEC maintained that these quantitative restrictions on sugar imports were contrary to
Article X1:1 and were neither consistent with the provisions set out in Article X1:2, nor with theterms
of the 1955 Waiver granted to the United States. Having been informed about the United States
arguments relating to Articles 11:1(b) and 11:7, the EEC argued that Article I1:1(b) could not be
interpreted as alowing for derogations from the prohibition on quantitative restrictions provided for
inArticle XI. The"terms, conditionsor qualifications' set forth in a Schedule could not be considered
asproviding awaiver from the obligations under the other provisions of the Genera Agreement. Thus
Article I1:1(b) could not justify measures that were inconsistent with the provisions of the Genera
Agreement. SincetheUnited States Headnote authority could not modify the United States obligations
under provisions other than Article Il, it was for the United States to prove that the quantitative
restrictionsin question were compatible with the provisions of Article X1. Failing such proof, in the
EEC's view, the Panel must conclude that the restrictions applied by the United States on imports of
sugar were contrary to the provisions of Article XI:1.

4.11 TheEECtook noteof thefact that Australiadid notinvokethe 1955 Waiver inthe present matter.
The EEC believed that therewas no explicit reference to any such limitation on the scope of the Panel's
review. However, if the Panel were to restrict the scope of its review, the EEC wished the terms and
grounds of the Panel's decision to be made clear in this respect in its fina report.



(f) Nicaragua

4.12 Nicaraguaargued that the decision of the President of the United States of 5 May 1982 to introduce
a quota system for regulating imports of sugar into the United States constituted a restriction within
the terms of Article X1:1. The system did not meet the conditions for exceptions mentioned in
Article X1:2 and was not justifiable under the 1955 Waiver granted to the United States.

4.13 Nicaraguafurther argued that no justification for such asystem could befoundin Article 11:1(b).
In Nicaragud s view, the "terms, conditions or qualifications" provided for in that Article could not
allow measures contrary to other provisions of the General Agreement. Consequently, the Headnote
did not have any validity asawaiver either to Article XI or to Article XI111. If adifferent interpretation
was to be accepted, it might be asked what would be the value and scope of the United States
concessions, which in an extreme case could lead to an outright prohibition of sugar imports.

4.14 Nicaragua stated that the propositions formulated above had been presented to the Pand responsible
for examining the measures taken by the United States against Nicaragua in May 1983.

(§) Thailand

4.15 Thailand said that since the introduction of an increasingly restrictive country quota system for
sugar importsin 1982, the quotaallocated to Thailand had been reduced greatly, affecting the country's
sugar industry and export earnings.

4.16 In Thailand's view, the system operated by the United States contravened the provisions of
Article X1:1 and could not bejustified under Article XI:2. Another major concern wasthat thissystem
had encouraged the expansion of the non-sugar sweetener industry in the United States and the
development of substitute sweeteners. As this trend would further distort the situation on the world
sugar market, Thailand requested the Panel to recommend an appropriate solution to this matter.

5. FINDINGS

5.1 The Panel noted that the basic issue before it was as follows. The United States maintains
quantitative restrictions on the importation of certain sugars described in its GATT Schedule of
Concessions (Schedule XX). The maintenance of quantitative restrictions isinconsistent with Article X1:1
of the Genera Agreement which provides, inter alia, that:

"No restrictions ... made effective through quotas ... shall be ... maintained by any contracting
party on the importation of any product of the territory of any other contracting party."

Article I1:1(b) of the Genera Agreement provides that the products described in the Schedules of
Concessions of the contracting parties

"shall, on their importation into the territory to which the Schedule relates, and subject to the
terms, conditions or qualifications set forth in that Schedule, be exempt from ordinary customs
duties in excess of those set forth and provided for therein.” (emphasis added).

The United States argues that the proviso "subject to the terms, conditions or qualifications set forth
in that Schedule" in Article I1:1(b) permits contracting parties to include qualifications relating to
quantitative restrictions in their Schedule. The United States had made use of this possibility by reserving
in its Schedule of Concessions the right to impose quota limitations on imports of sugar in certain
circumstances. Since the restrictions on the importation of sugar conformed to the qualifications set
out in the Schedule of the United States, and the Schedules of Concessions were, according to
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Article I1:7, an integral part of the General Agreement, the restrictions were consistent with the
United States obligations under that Agreement. Australia argues that qualifications to concessions
made in accordance with Article 11:1(b) cannot justify measures contrary to other provisions of the
Genera Agreement, in particular not quantitative restrictions inconsistent with Article XI:1 (for a
complete description of the parties arguments, see Section 3 above).

5.2 The Pand first examined the issue in the light of the wording of Article Il. It noted that in
Article I1:1(b), the words "subject to the ... qualifications set forth in that Schedule" are used in
conjunction with the words "shall ... be exempt from ordinary customs duties in excess of those set
forth in [the Schedule]". This suggests that Article I1:1(b) permits contracting parties to qualify the
obligation to exempt products from customs duties in excess of the levels specified in the Schedule,
not however to qualify their obligations under other Articles of the General Agreement. The Panel
further noted that the title of Article Il is" Schedules of Concessions' and that the ordinary meaning
of theword "to concede" is"togrant or yield". Thisalsosuggestsintheview of thePanel that Article |1
permits contracting parties to incorporate into their Schedules acts yielding rights under the General
Agreement but not acts diminishing obligations under that Agreement.

5.3 ThePand then examined theissuein thelight of the purpose of the General Agreement. It noted
that one of the basic functions of the Genera Agreement is, according to its Preamble, to provide a
legal framework enabling contracting parties to enter into "reciprocal and mutually advantageous
arrangements directed to the substantia reduction of tariffs and other barriersto trade". Where the
Genera Agreement mentions specific types of negotiations, it refers to negotiations aimed at the
reduction of barriersto trade (Articles IV(d), XVI1:3 and XXVIII bis). This supportsin the view of
the Panel the assumption that Article Il gives contracting parties the possibility to incorporate into the
legal framework of the General Agreement commitments additional to those already contained in the
Genera Agreement and to qualify such additional commitments, not however to reduce their
commitments under other provisions of that Agreement.

5.4 The Panel then examined the issue in the context of the provisions of the General Agreement
related to Articlell. It noted that negotiations on obstacles to trade created by the operation of
state-trading enterprises may be conducted under Article XV11:3 and that a note to that provision provides
that such negotiations

"may be directed towards the reduction of duties and other charges on imports and exports or
towards the conclusion of any other mutually satisfactory arrangement consistent with the
provisions of this Agreement (See paragraph 4 of Article Il and the note to that paragraph).”
(emphasis added).

The negotiations foreseen in Article XVI1:3 are thus not to result in arrangements inconsistent with
the General Agreement, in particular not quantitative restrictions made effective through state-trading
that arenot justified by an exceptionto Article X1:1. ThePanel saw no reason why adifferent principle
should apply to quantitative restrictions made effective by other means.

5.5 ThePanel then examined theissuein thelight of the practice of the CONTRACTING PARTIES.
ThePanel noted that the CONTRACTING PARTIESadoptedin 1955 thereport of the Review Working
Party on Other Barriers to Trade, which had concluded that:

"there was nothing to prevent contracting parties, when they negotiate for the binding or
reduction of tariffs, from negotiating on matters, such as subsidies, which might affect the
practical effects of tariff concessions, and from incorporating in the appropriate schedule
annexed to the Agreement the results of such negotiations; provided that the results of such
negotiations should not conflict with other provisions of the Agreement.” (emphasis added)
(BISD 35/225).
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Whether the proviso in this decision is regarded as a policy recommendation, as the United States argues,
or as the confirmation of alegal requirement, as Austraiaclaims, it does support, in the view of the
Panel, the conclusion that the CONTRACTING PARTIES did not envisage that qualifications in
Schedules established in accordance with Article 11:1(b) could justify measures inconsistent with the
other Articles of the General Agreement.

5.6 ThePand finaly examined theissueinthelight of thedrafting history. It noted that thereference
to "terms and qualifications’ was included in a draft of the present Article 11:1(b) during the Second
Session of the Preparatory Committee of the United Nations Conference on Trade and Employment.
Theoriginal draft had referred only to "conditions'. This amendment was proposed and adopted "in
order to provide more generally for the sort of qualifications actually provided in the form of notes
in the specimen Schedule. A number of these notes are, in effect, additional concessions rather than
conditions governing the tariff bindings to which they relate" (E/PC/T/153 and E/PC/T/W/295).
Schedule provisions qualifying obligations under the General Agreement were not included in the
specimen Schedule nor was the possibility of such Schedule provisions mentioned by the drafters.
The Panel therefore found that the drafting history did not support the interpretation advanced by the
United States.

5.7 For the reasons stated in the preceding paragraphs, the Panel found that Article 11:1(b) does not
permit contracting partiesto qualify their obligationsunder other provisions of the General Agreement
and that theprovisionsintheUnited States GATT Schedul e of Concessions can consequently not justify
the maintenance of quantitative restrictions on the importation of certain sugars inconsistent with the
application of Article XI:1.

5.8 Austraiaclaimed that the reallocation of a portion of Guyand s sugar quotato Belize, Jamaica
and Trinidad and Tobago in December 1988 was inconsistent with Article XlI11:2 of the General
Agreement. TheUnited Statesargued that this matter was not covered by the Panel' sterms of reference
becauseit had arisen after the establishment of the Pandl by the Council in September 1988. The Panel
considered that it had to interpret itsterms of reference not only inthe light of theinterests of the parties
to the dispute, but also in the light of the rights of third contracting parties. The Panel noted that,
according to paragraph 15 of the Understanding on Dispute Settlement (BISD 265/210), "any contracting
party having a substantial interest in the matter before a Panel, and having notified this to the Council,
should have an opportunity to be heard by the panel”. The Panel concluded from this that only those
issues which interested third contracting parties could reasonably have expected to be part of the
proceedings when the Panel was established by the Council could be consideredto bepart of the matter
referred to the Panel by the Council. Theissue raised by Austraiainvolves directly two contracting
parties (Jamaicaand Trinidad and Tobago); it also hasimplicationsfor other contracting parties. Since
the matter raised by Australia had arisen only after the establishment of the Panel by the Council
in September 1988, contracting parties had no reason to expect that the reall ocation of the sugar quotas
among Caribbean countries would be an issue before the Panel. The Panel therefore decided that this
reallocation was not part of its mandate. The Panel however recalled in this context that it had found
all restrictions imposed by the United States on the importation of sugar under the authority of the
Headnote in the Tariff Schedules of the United States to be inconsistent with the General Agreement
independent of the quota allocation to specific countries. It aso recalled itsfinding that Article I1:1(b)
does not permit contracting parties to qualify their obligations under other provisions of the Genera
Agreement and that this could not justify inconsistencies with any article of the General Agreement,
including Article XII1.

5.9 The Pand noted that the EEC, in its submission as an interested third party, argued that the
restrictions on the importation of sugar were contrary to the terms of the waiver granted in 1955 by
the CONTRACTING PARTIES in connection with import restrictions imposed under Section 22 of
the United States Agricultural Adjustment Act (of 1933) as amended (BISD 35/32). The Panel noted
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that the matter referred to the CONTRACTING PARTIES by Australia were restrictions maintained
under the authority of the Headnote in the Tariff Schedules of the United States, and not restrictions
taken under Section 22 of the Agricultural Adjustment Act (of 1933) as amended (see paragraph 1.2
above). Therefore the issue raised by the EEC could not be examined by the Panel. The Pand also
recalled in this context that the practice has been for panel s to make findings only on those issuesraised
by the parties to the dispute, not on those raised solely by third parties (L/6264, page 43 and L/6309,

page 37).
6. CONCLUSIONS

6.1 Inthelight of the considerations set out in Section 5 above, the Panel has concluded that the
restrictions on the importation of certain sugars maintained by the United States under the authority
of theHeadnotein the Tariff Schedule of the United Statesareinconsistent with Article X1:1 and cannot
be justified under the provisions of Article I1:1(b).

6.2 ThePanel therefore recommendsthat the CONTRACTING PARTIES request the United States
either to terminate these restrictions or to bring them into conformity with the General Agreement.





