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UNITED STATES - IMPOSITION OF ANTI-DUMPING DUTIES
ON IMPORTS OF SEAMLESS STAINLESS STEEL HOLLOW
PRODUCTS FROM SWEDEN

Report of the Panel
(ADP/47)

1. INTRODUCTION

1.1 On 14 July 1988 Sweden and the United States held bilateral consultations under Article 15:2
of the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade
(hereafter in this Report referred to as "the Agreement”) regarding the imposition of anti- dumping
dutiesby the United States onimports of seamless stainless steel hollow products from Sweden. When
these consultations failed to lead to a mutualy satisfactory solution, Sweden requested on
9 September 1988 that a specia meeting of the Committee on Anti-Dumping Practices (hereafter in
this Report referred to as "the Committee) be held for the purpose of conciliation under Article 15:3
of the Agreement. This meeting took place on 5 October 1988 (AD/M/23).

1.2 In a communication dated 1 December 1988 Sweden requested that a special meeting of the
Committee be convened to establish a panel under Article 15:5 of the Agreement (AD/40). On
16 January 1989, the Committee agreed to establish a panel in the dispute referred to the Committee
by Sweden in document AD/40 and authorized the Chairman of the Committeeto decide, in consultation
with the two parties to the dispute, on the terms of reference of the Panel and to decide, after securing
the agreement of the two parties, on the Panel's composition. At the same meeting the delegation
of Canada reserved its right to present its views on this dispute to the Panel (AD/M/25).

1.3 On 14 April 1989 the Committee was informed by the Chairman in document AD/43 that the
terms of reference and composition of the Panel were as follows:

Terms of Reference:

"To examine, in the light of the relevant provisions of the Agreement on Implementation
of Article VI of the General Agreement, the matter referred to the Committee by the delegation
of Sweden in document AD/40 concerning the determinations of injury and dumping made by
the United States' authorities in an anti-dumping duty investigation of imports of stainless steel
pipes and tubes from Sweden and to make such findings as will assist the Committee in making
recommendations or in giving rulings."

Composition
Chairman: Mr. Jacques Bourgeois
Members: Mr. Crawford Falconer

Mr. Didier Chambovey

1.4 The Panel heard the parties to the dispute on 25 and 26 May and on 20 and 21 July 1989. On
25 May 1989 the delegation of Canada appeared before the Panel and presented the views of Canada
on this dispute. The Panel submitted its findings and conclusions to the parties to the dispute on
25 July 1990.



2. FACTUAL ASPECTS

2.1 On 17 November 1986 a notice was published in the United States Federal Register by the
United StatesDepartment of Commerce of theinitiation of an anti-dumping duty investigation of certain
stainless steel hollow products from Sweden.* The decision to open this investigation followed the
receipt by the Department of Commerce on 17 October 1986 of a petition from the Specialty Tubing
Group and each of its member companies which produced stainless steel hollow products, alegedly
filed on behalf of the domestic industry producing stainlesssteel hollow products. Thispetition aleged
that imports of certain stainless steel hollow products from Sweden were being, or were likely to be
sold in the United States at less than fair value within the meaning of section 731 of the United States
Tariff Act of 1930, asamended, and that theseimports materially injured, or threatened material injury
to, thedomesticindustry inthe United Statesproducingthelikeproduct. After examining thispetition,
the Department of Commerce concluded that it met the requirements laid down in section 732(b) of
the Tariff Act, as amended, and accordingly decided to initiate an anti-dumping duty investigation.

2.2 Theproductssubject toinvestigation weredefined in thenotice of the opening of thisinvestigation
as "certain stainless stedl hollow products including pipes, tubes, hollow bars and blanks therefor, of
circular cross-section, containing over 11.5 per cent chromium by weight."?

2.3 On28 November 1986, the United StatesInternational Trade Commission (USITC) determined
after a preliminary investigation that the products subject to the investigation by the Department of
Commerce constituted two separatelike products (welded pipesand tubes and seaml ess pi pes and tubes,
including redraw hollows) and that there were two corresponding domestic industries in the United States
and further determined that there was areasonable indication that the imports of seamless and welded
stainless stedl pipes and tubes were causing material injury to the respective domestic industries.®

2.4 On 9 February 1987 the petition filed by the Speciaty Tubing Group was amended to include
the United Steel Workers of America (USWA) as a co-petitioner.

Ynitiation of Anti-Dumping Duty Investigations; Certain Stainless Steel Hollow Products from
Sweden, 51 FR 41514 (17 November 1986)

?|bid. Inthe preliminary and final determinations of saes at less than fair value, the Department
of Commerce noted that these products were classifiable under Harmonized System item numbers
7304.41.00, 7304.49.00, 7306.40.10and 7306.40.50. Seerespectively, Certain Stainless Steel Hollow
Products from Sweden; Preliminary Determination of Sales at Less than Fair Vaue, 52 FR 19369
(22 May 1987) and Final Determination of Sales at Less than Fair Value; Stainless Stedl Hollow
Products from Sweden, 52 FR 37810 (9 October 1987).

3Stainless Stedl Pipes and Tubes from Sweden: Determination of the Commission in Investigation
No. 731-TA-354 (Preliminary) under the Tariff Act of 1930, Together with the Information Obtained
inthelnvestigation, USITC Publication 1919 (December 1986). InthisReport the product description
used by the respective agencies in the United States is followed. Thus, when reference is made to
the investigation by the Department of Commerce, the products subject to investigation are described
as (certain) stainless steel hollow products, wherereferenceismadeto theinvestigation by theUSITC,
the products are described as stainless steel pipes and tubes.




2.5 A notice of a preliminary affirmative determination by the Department of Commerce of sales
at less than fair value was published in the Federal Register on 22 May 1987.* This determination
was based on data on export prices and normal values during the investigation period (1 May 1986-
31 October 1986) of two Swedish firms, Sandvik AB and Avesta Sandvik Tube AB, which accounted
for virtualy all of the exports to the United States during this period of the products in question.
Asaresult of thispreliminary determination, the Department of Commerceinstructed the United States
Customs Serviceto suspend theliquidation of al| entries of stainless steel hollow products from Sweden
which were entered, or withdrawn from warehouse, for consumption on or after 22 May 1987 and
to require a cash deposit or the posting of a bond equa to the margins of dumping preliminarily
determined by the Department of Commerce.

2.6 A find affirmative determination by the Department of Commerce of salesat lessthan fair value
was published in the Federal Register on 9 October 1987.2 With respect to Sandvik AB, the Swedish
exporter of seamless stainless steel hollow products, the Department had determined that there had
been sufficient home market sales of hollow bar (also known as mechanical tubing) to form the basis
of comparison. However, there had been insufficient sales in the home market of seamless redraw
hollows and finished pipes and tubes to be used as a basis for determining foreign market value. For
these products, the foreign market value was calculated on the basis of sales by Sandvik AB to the
Federa Republic of Germany. On the basis of this final affirmative determination the Department
of Commerce instructed the United States Customs Service to continue to suspend the liquidation of
al entries of stainless steel hollow products from Sweden which were entered, or withdrawn from
warehouse, for consumption on or after 9 October 1987 and to require a cash deposit or the posting
of abond on all such entries equal to the margins of dumping found by the Department in its final
determination.

2.7 On 19 November 1987 the USITC made afinal determination under section 735(b) of the Tariff
Act of 1930, asamended, initsinvestigation of imports of stainlesssteel pipes and tubes from Sweden.?
The USITC determined (1) that an industry in the United States was materially injured by reason of
imports from Sweden of seamless stainless stedl pipes, tubes, hollow bars, and blanks therefor, al
the foregoing of circular cross section, which had been found by the Department of Commerce to be
sold in the United States at less than fair value, and (2) that an industry in the United States was not
materialy injured or threatened with material injury, and the establishment of an industry in the
United States was not materially retarded, by reason of imports from Sweden of welded stainless steel
pipes, tubes, hollow bars, and blanks therefor, al the foregoing of circular cross section which had
been found by the Department of Commerce to be sold in the United States at |ess than fair value.
The full text of these determinationsis contained in USITC Publication 2033 (November 1987): Stainless
Sted Pipes and Tubes from Sweden: Determination of the Commission in Investigation No. 731-TA-354
(Final) under the Tariff Act of 1930, together with the Information Obtained in the Investigation.

ICertain Stainless Steel Hollow Products from Sweden; Preliminary Determination of Sales at
Lessthan Fair Value, 52 FR 19369 (22 May 1987). On 10 March 1987 the Department of Commerce
had decided, at the request of the petitioners, to postponeits preliminary determination from 30 March
to 15 May 1987.

2Find Determination of Sdes at Less than Fair Vaue, Stainless Sted Hollow Products from Sweden,
52 FR 37810 (9 October 1987).

3See, for the notice in the Federal Register of this final determination, Stainless Steel Pipes and
Tubes from Sweden, 52 FR 45256 (25 November 1987).




2.8 On 3 December 1987, the Department of Commerce published in the Federa Register an
anti-dumping duty order and an amendment to its fina determination of sales at less than fair value
with respect to certain stainless steel hollow products from Sweden.! The Department changed the
average weighted margin of dumping for Sandvik AB from 26.46 to 20.47 per cent; this change reflected
acorrection of certain clerical errors which had been brought to the attention of the Department by
the petitioners and by Sandvik AB subseguent to the publication of the final affirmative determination.
Furthermore, based upon the negative determination by the USITC with respect to welded products,
the Department excluded imports of welded stainless steel hollow products from the scope of the
anti-dumping duty order. Based on this anti-dumping duty order the Department instructed the
United States Customs Service to assess, upon further advice by the Department, anti-dumping duties
equa to the amount by which the foreign market value of the product exceeded the export price to
the United States for all entries of seamless stainless steel hollow products from Sweden provided for
in items 610.5130, 610.5202, 610.5229 and 610.5230 of the Tariff Schedules of the United States
Annotated. These duties were to be assessed on al unliquidated entries of seamless stainless steel
hollow products entered, or withdrawn from warehouse, for consumption on or after 22 May 1987,
thedateof publication of the preliminary determination by the Department of Commerce. Furthermore,
the Department instructed the Customs Servicetorequire, at thesametimeasimporterswould normally
deposit estimated duties on seamless stainless steel hollow products, a cash deposit of 20.47 per cent
for imports from Sandvik AB and all other Swedish producers and exporters. With respect to welded
stainless sted hollow products, the Department instructed the Customs Service to terminate the suspension
of liquidation for al entries of these products from Sweden, provided for initems 610.3701, 610.3727,
610.3741, 610.3742 and 610.5231 of the Tariff Schedules of the United States Annotated, which had
been entered, or withdrawn from warehouse, for consumption on or after 22 May 1987, the date of
publication of the preliminary determination by the Department of Commerce. The Department also
instructed the Customs Service to cancel al bonds and to refund estimated anti-dumping duties which
had been deposited with respect to imports of welded stainless stedl products.

3. MAIN ARGUMENTS

Generd

3.1 Sweden requested the Panel to find that the determinations by the relevant authorities of the
United States which had led to the imposition of anti-dumping duties on imports of seamless stainless
steel hollow products from Sweden were not in conformity with the provisions of the Agreement and
that, consequently, theimposition of these duties had resulted in nullification or impairment of benefits
accruing to Sweden under the Agreement.

3.2 Sweden considered that thefoll owing aspectsof theinvestigation by theUnited States Department
of Commerce were inconsistent with the Agreement.  Firstly, the opening of the anti-dumping
investigation had been inconsistent with Article 5:1 because the Department had not verified whether
the petition had been filed on behalf of the domestic industry producing the like product. Secondly,
aviolation of Article 2:6 of the Agreement had resulted from the fact that the Department had not
madedue allowancesfor differencesin quantities- in that connection Sweden argued that account should
have been taken of differencesinlevel of trade- and for exchangerate changes. Thirdly, thetreatment
by the Department of sales by Sandvik AB to an unrelated distributor in a third country had been
inconsistent with Article 2:3 of the Agreement.

LAnti-Dumping Duty Order and Amendment to Final Deter mination of Salesat L essthan Fair Vaue:
Stainless Steel Hollow Products from Sweden, 52 FR 45985 (3 December 1987).




3.3 Withrespect to the determination of injury by the USI T C regarding seamless stainless steel pipes
and tubes, Sweden considered that this determination was not in conformity with Article 3:4 of the
Agreement in that the USITC had failed to show a causal relation between the imports from Sweden
subject to investigation and the material injury to the domestic industry in the United States. This
violation of Article 3:4 resulted from three factors. Firstly, the findings of the USITC on the volume
of imports and price undercutting by these imports were inconsistent with Articles 3:1 and 3:2 of the
Agreement. Secondly, the determination did not contain any evidence of factorsrelating to theimports
from Sweden other than the volume of and the price undercutting by these imports which explained
how the imports had caused materia injury to the domestic industry in the United States. Thirdly,
the analysis of the impact of the imports subject to investigation on the domestic industry was incons stent
with Articles 3:3 and 3:4 of the Agreement in that the USITC had not adequately taken into account
data for non-integrated firms known as "redrawers' and the fact that during the period covered by
theinvestigation oneimportant integrated producer had ceased production of thelike product for reasons
which were not related to competition by imports from Sweden.

3.4 Sweden requested the Panel to examine the above mentioned objections on the basis of the facts
and conclusions contained in the fina determination of dumping by the United States Department of
Commerce and in the final determination of injury by the USITC.

3.5 TheUnited States considered that the actions of the United States Department of Commerce and
the USITC in the conduct of their respective investigations and the two agencies respective
determinations were fully in accord with the language, drafting history and spirit of the Agreement
and, therefore, requested the Panel to find that the imposition by the United States of anti-dumping
duties on seamless stedl hollow products from Sweden was consistent with the obligations of the
United States under the Agreement.

3.6 Inspecific, the United States considered that theinitiation of theinvestigation by the Department
of Commerce was fully consistent with Article 5:1, in that the petition on its face supported initiation
of an investigation and therewas no opposition expressed at thetimeof theinitiation of theinvestigation
by any domestic producer. Further, facts obtained by the Department and the USITC during the
investigation supported the Department' s initial conclusion in favour of initiation.

3.7 TheUnited Statesconsidered that it had provided Sandvik with ample opportunity to demonstrate
itseligibility for price allowances, that Sandvik had failed to present evidence supporting the granting
of such alowances and that the Department had, therefore, denied them consistent with obligations
of theUnited Statesunder Article 2:6. Finally, theUnited States' treatment of salesby athird country
distributor was fully consistent with Article 2:3.

3.8 The United States also considered that the USITC had demonstrated a clear causal relationship
between the dumped imports and materia injury suffered by the domesticindustry and that the evidence
in the record strongly supported the agency' s determination. Therefore, that determination was fully
consistent with Article 3. In specific, the existence of a causal relationship was supported by evidence
of (i) the volume of Sandvik'simports throughout the period of investigation, particularly from 1985
to 1987, (ii) significant price undercutting by theimportsand (iii) other factorsenunciated in Article 3,
includingsignificant pricesuppressionor depression. Inaddition, theUSI T C' sdetermination contained
a thorough analysis of the impact of the imports on the domestic industry.

Terms of Reference of the Pandl

3.9 TheUnited States expressed the view that the issues raised by Sweden with respect to theinjury
determination by the USITC included issues which were not within the scope of the terms of reference
of the Panel, as defined in document AD/43.  In document AD/40 Sweden had identified two specific



objections to the determination of injury by the USITC: firstly, afailureto show asignificant increase
of the volume of the dumped imports and, secondly, afailure to show significant price undercutting
by the dumped imports. Inthe proceedings beforethe Panel Sweden had raised a number of additional
issues which had not been mentioned in therequest for the establishment of aPanel and were, therefore,
outside the scope of the terms of reference of the Panel: firstly, the analysis of data relating to the
condition of certain domestic producers known as "redrawers’; secondly, the consideration by the
USITC of datafor oneintegrated domestic producer which had left theindustry during theinvestigation
period; thirdly, the examination of evidence probative of price suppression and price depression, and
fourthly, the examination by theUSI TC generally of theimpact of theimportson thedomesticindustry.
While some of these issues had been raised by Swedenin itsrequest for conciliation under Article 15:3
of the Agreement’, they had not been discussed by Sweden and the United States subsequent to the
conciliation meeting in October 1988 and had not been mentioned in the request by Sweden for the
establishment of a panel. The United States had, therefore, believed that Sweden would not raise
theseissues in the proceedings before this Panel.  The decision by Sweden to raise these issues before
thePanel calledinto question the useful nessof the conciliation procedureduring whichthe United States
had provided detailed responses to the questions by Sweden;? furthermore, the United States had been
prejudiced by its inability to address in its first submission to the Panel all the issues presented by
Sweden. TheUnited States, therefore, requested the Pandl to limit its examination of theissuesraised
by Sweden with respect to the injury determination by the USITC to the two specific objections
mentioned by Sweden in the request for the establishment of a panel in this dispute.

3.10 Sweden argued that the request for the establishment of a panel made it clear that, with respect
to the injury determination by the USITC, the principal objection of Sweden concerned the failure
of the USITC to establish acausal relation between theimports subject to investigation and the material
injury tothedomesticindustry intheUnited States. Consequently, the Panel' smandatewasnot limited
to the examination of the analysis by the USITC of the volume of imports and price undercutting by
these imports.

Standard of Review

3.11 TheUnited States considered that a central and novel question which had to be addressed in this
dispute was what was the appropriate standard by which the Panel should review the determinations
madein this case by the United States Department of Commerce and the USITC. Intheinvestigations
and deter minationschallenged by Sweden (asin most anti-dumping duty i nvestigations) theinvestigating
agencies had been confronted with hundreds of decisions and judgement calls in the conduct of the
investigation and preparation of thedetermination. Thedispute settlement mechanism of the Agreement
could be applied to accomplish a variety of objectives, ranging from the examination of each of the
many administrative decisions or judgement calls on one hand to a broader, systemic anaysis of the
consistency with the Agreement of determinations by investigating authorities on the other. Thefirst
gpproach most closdly resembled de novo review while the second approach reflected the type of systemic
review traditionally undertaken by a court of appeal. A review of anti-dumping duty determinations
in the context of adispute settlement procedureunder the Agreement was most appropriately conducted
in accordance with the second, systemic type of review. The United States recognized, however,
that any mechanism for review of anti-dumping determinations must necessarily includeaconsideration
of issues of fact as well as of issues of law. The relevant question, therefore, was what was the
appropriatelevel of scrutiny that areviewing body should apply to aconsideration of thefactual findings
made by the national investigating authority which had compiled the administrative record. In the
case of the determinations challenged by Sweden, the United States authorities had been reasonable

Doc. AD/38 (20 September 1988)
’Doc. ADP/W/187 (18 October 1987)



in the manner in which they had investigated and obtained data, analyzed these data and reached their
respective conclusions concerning dumping and injury. On this basis the Panel should conclude that
these determinations had been madein full conformity with the applicabl e provisions of the Agreement.
Absent evidence that an investigating authority deliberately acted in away which would prejudice the
outcome of an investigation in favour of one party or was seriously negligent in the manner in which
it conducted the investigation, it was appropriate that a judicia body reviewing the results of an
investigation accord some deference to the judgement of the investigating authority. The only dternative
was to examine under a microscope each aspect of an investigating authority's investigation. To do
so would lead the work of panelsin new directions and would essentially convert the role of a panel
from areviewing body to asupra-investigativeauthority. Thiswould beinconsistent withtheintentions
of the drafters of the Agreement.

3.12 Sweden explained that it was not contending that the United States authorities had in this case
deliberately acted in a way which had prejudiced the outcome of the investigation in favour of one
party or that they had been seriously negligent in the manner in which they had conducted their
investigations. What Sweden contended wasthat theconclusionsdrawn by theUnited Statesauthorities
were not in conformity with the Agreement. With respect to the question of the réle of the Panel
in reviewing issues of fact, Sweden considered that areview by the Panel of the issues in dispute in
this case must necessarily involve an examination of the factual information onwhich the United States
authorities had based their determinations in order to analyze whether these determinations had been
madein accordancewith the provisionsof the Agreement. It was, therefore, difficult to avoid adetailed
analysis of certain factual aspects of these determinations.

Initiation of the anti-dumping duty investigation (Article 5:1)

3.13 Sweden considered that the opening of this investigation by the Department of Commerce had
not been in conformity with Article 5:1 of the Agreement as aresult of the failure of the Department
to verify whether the petition had been filed "on behalf of" the relevant affected domestic industry
in the United States.  Article 5:1 of the Agreement laid down certain requirements with respect to
the procedure for the initiation of anti-dumping duty investigations. These requirements had to be
met before an investigation could be opened. This followed from Article 6:6:

"When the competent authorities are satisfied that thereis sufficient evidence to justify initiating
an anti-dumping investigation pursuant to Article 5, the Party or Parties the products of which
are subject to such investigation and the exporters and importers known to the investigating
authorities to have an interest therein and the complainants shall be notified and a public notice
shall be given.”

Article 5:1required that an anti-dumping duty investigation normally beinitiated upon awrittenrequest
by or on behaf of the industry affected and provided that the term "industry” had to be interpreted
in accordance with the definition of this term in Article 4, i.e. "the domestic producers as a whole
of the like products or () those of them whose collective output of the products constitutes a major
proportion of the total domestic production of these products.” It followed from Article 5:1, read
in conjunction with the definition of the term "industry" in Article 4, that, prior to the opening of an
investigation, investigating authoritieswere obliged to satisfy themsel vesthat arequest for theinitiation
of an investigation had the support of the domestic producers as a whole of the like products or of
thoseof them whose collective output of the productsconstituted amajor proportion of thetotal domestic
production of thelike products. The practice of the Department of Commerceto rely on apetitioner's
representation that the petition had, in fact, been filed on behalf of the domestic industry until it was
affirmatively shownthat thiswasnot the case, wasinconsistent with thisobligation. Intheinvestigation
of stainless steel hollow products from Sweden this approach had been formulated by the Department
as follows:



"Neither the Act nor the Commerce Regulations requires a petitioner to establish affirmatively
that it hasthe support of amajority of aparticular industry. TheDepartment relieson petitioners
representation that it has, in fact, filed on behaf of the domestic industry until it is affirmatively
shown that thisis not the case. Where domestic industry members opposing an investigation
provide aclear indication that there are grounds to doubt a petitioner' s standing, the Department
will review whether the opposing partiesdo, infact, represent amajor proportion of the domestic
industry. In this case, we have not received any opposition from the domestic industry."*

Thus, while the Agreement required that there be an indication of support of apetition by the domestic
producersasawhole, or by those of them accounting for amajor proportion of the domestic production
of the like products, before the opening of an investigation, the Department of Commerce would consider
the issue of the representativeness of acomplaint only if there was an expression of opposition to the
opening of an investigation by members of the domestic industry representing a major proportion of
the domestic production of that industry. This shift of the burden of proof was a severe disadvantage
for exporters and inconsistent with the text of Articles 4 and 5 of the Agreement.

3.14 Sweden was of the view that the failure of the Department of Commerce to examine on its own
initiative the representativeness of a petition deprived exporters of the protection afforded by the
Agreement, and Article5 in particular, against frivolous investigations.  Anti-dumping duty
investigations were expensive and time-consuming and the mere opening of such investigations could
have an effect on trade. The practice of the Department of Commerce not to examine on its own
initiative whether a petition had sufficient support from the domestic industry increased the risk of
the filing of unfounded petitions. A domestic firm, faced with competition from foreign producers,
could create uncertainty for such producers by filing an anti-dumping duty petition. The practice of
the Department created a danger that investigations could continue for severa months before the
Department became aware that the petitioner did not represent the rel evant domestic industry and could
lead to situationsinwhich, intheabsence of an expression of oppositionto theinvestigation by amajority
of members of the domestic industry, definitive anti-dumping duties were imposed. It was more
demanding for adomestic producer to oppose a petition than to remain silent and the absence of express
support of apetition by members of adomesticindustry coul d be seen astacit disapproval of the petition.
Asaresult of therefusal by the Department of Commerce to verify the representativeness of apetition,
exporters could find themsdaves in a situation where, severd months after the opening of an investigation,
it turned out that the investigation should not have been initiated because of alack of representativeness
of the petition. In such a situation the exporter had incurred a considerable amount of expenses for
which no compensation was granted by the authorities of the United States or by the petitioners. The
opening of frivolous investigations, which was possible as a result of the Department's practice,
constituted a form of "harassment" which was contrary to one of the objectives of the Agreement,
as defined in the preamble, which was to ensure "that anti-dumping practices should not constitute
an unjustifiableimpediment to international trade.” Sinceit appeared that arelatively high percentage
of anti-dumping duty investigations in the United States did not result in the application of definitive
measures, it could not be ruled out that investigations were indeed initiated as atool of "harassment”.

3.15 Sweden further pointed out that in two previous investigations the USITC had treated welded
and seamless stainless stedl pipes and tubes as two different like products. In light of this distinction
made by the USITC, the Department of Commerce should have verified whether the petitioners were
representative of, respectively, the domestic industry producing welded stainless steel hollow products
and the domestic industry producing seamless stainless steel hollow products. Given that only two
of thethirteen producersof seamlessstainless steel hollow productsintheUnited States had been among

IFina Determination of Sales At Less Than Fair Value, Stainless Steel Hollow Products From
Sweden, 52 FR 37810 (9 October 1987), at 37812.




the petitioners, the acceptance of the petition by the Department of Commerce was inconsistent with
the Agreement. Even if one defined the relevant domestic industry as comprising both the producers
of welded and the producers of seamless stainless steel products, there still was an obligation under
the Agreement on the Department to verify whether the petitioners were representative of this broadly
defined domestic industry.

3.16 The United States considered that the determination by the Department of Commerce that the
petition filed by the Specialty Tubing Group had been properly filed on behalf of the domestic industry
was consistent with Articles 4 and 5 of the Agreement. Inthis case, the petition filed by the Specialty
Tubing Group on its face supported the initiation by the Department of Commerce of an investigation
on behaf of a domestic industry in the United States. The petitioner, Speciaty Tubing, included
producers of welded as well as seamless products. One seamless petitioner was one of the largest
producers in the United States of seamless pipe and tube while a second aso occupied a significant
position in the United States market. The United States provided, at the Panel's request, aggregate
percentages of the domestic producersin favour of, neutral toward and opposed to the petition. The
United States was unable - consistent with its obligations to protect confidential information under the
Agreement and under its domestic legislation - to provide market share data for the two seamless
producers who were members of the Specialty Tubing Group. Such data would disclose individual
firm data of a highly proprietary nature. In addition, there was no indication of opposition by any
domestic producer. Moreover, the facts obtained by the Department of Commerce and the USITC
during their respective investigations supported the Department's initial conclusion that the petition
had been properly filed, regardless of whether therelevant industry was defined to include both welded
and seamless producers (as the Department of Commerce had initially found for the purpose of the
opening of the investigation) or seamless producers only (based on the definition of the domestic
industries by the USITC). Thus, on its face, the petition had been properly filed on behaf of the
domestic industry(ies) and the decision taken by the United States authority to initiate an investigation
was entirely consistent with Article 5 of the Agreement. Under Article 5 of the Agreement a petition
for the opening of an anti-dumping duty investigation could befiled either by or on behalf of theindustry
affected. From the definition of the term "industry” in Article 4 it followed that a petition did not
necessarily have to be filed on behalf of producers accounting for 100 per cent of domestic production
of thelikeproduct. Thisunderstanding of thestandardfor theinitiation of investigationsunder Article 5
of the Agreement was supported by adraft text on priority anti-dumping issues submitted by a number
of Parties to the Kennedy Round Anti-Dumping Code to the Committee on Anti-Dumping Practices
in November 1978.1 In this draft text the Committee had concluded that under the Kennedy Round
Anti-Dumping Code a country could initiate an investigation based upon arequest submitted or supported
by firms whose production did not represent more than 50 per cent of the total industry production.
According to this text, a problem would arise only if:

"the production of that part of an industry on whose behalf the request is submitted constitutes
arelatively small proportion of total domestic production. Authorities must take specid care,
in such situations, to ensure that initiation does not constitute an abuse of the Code standard."?

The procedures followed by the United States authorities in the initiation of the anti-dumping duty
investigation of stainless steel hollow products from Sweden fully ensured that the initiation of this
investigation did not " constitute an abuse of the Code standard".

Priority Issues In the Anti-Dumping Field - Submissions by Some Delegations, Doc.
COM.AD/WI/83 (17 November 1978).
?lbid. at 9-10.




- 10 -

3.17 The United States provided the following description of procedures under its domestic law to
evaluate whether a petitioner had properly filed on behalf of an industry. In general, anti-dumping
duty investigations in the United States were initiated in response to a petition filed by a domestic
interested party or parties. A petition must be filed with both the Department of Commerce and the
USITC so that both agencies could proceed simultaneously. The Department of Commerce conducted
the investigation of sales at less than fair value while the USITC conducted the injury investigation.
The Department determined theadequacy of thepetition withintwenty daysafter thefiling of apetition.
Thus, indeciding whether the petition alleged theel ementsnecessary for the opening of aninvestigation,
the Department determined the sufficiency of petitioner' s representationsin respect of the affected like
product and industry in the United States. As part of the petition requirements, a petitioner had to
qualify as an "interested party" which filed "on behalf of an industry". According to section 771(9)
of the Tariff Act of 1930, as amended, persons who might qualify as an "interested party" included:

"(C) amanufacturer, producer, or wholesaer in the United States of a like product,

(D)  acertified union or recognized union or group of workers which is representative of an
industry engaged in the manufacture, production, or wholesale in the United States of
a like product,

(E) atrade or business association a majority of whose members manufacture, produce, or
wholesale a like product in the United States,

[and]

(F) an association, amajority of whose membersis composed of interested parties described
in subparagraph (c), (d) or (e) above with respect to a like product."*

TheUnited States explained that the USITC obtained information concerning the positions of members
of the domestic industry through responses to questionnaires mailed to each member of the domestic
industry within two to three days of the receipt of an anti-dumping petition. The front page of every
USITC questionnaire to adomestic producer contained abox which thedomestic producers could check
(in confidence) to indicate whether they supported or opposed the petition. If members of adomestic
industry opposing an investigation provided to the USITC (again, in confidence) a clear indication
that there was sufficient reason to doubt the standing of a petitioner, the USITC would on its own
initiative provide to the Department of Commer ce aggregate information derived from the confidential
submissions of the United States industry. The Department in turn would poll the opposing parties
to ascertain whether they represented a major proportion of the domestic industry and terminate an
investigation if they did.

3.18 The United States drew the Pandl's attention to the fact that the circumstances surrounding
collection of datain the preliminary investigation by the USITC of imports of stainless steel pipesand
tubes from Sweden had been unusua because of the fact that the petitioners had filed a countervailing
duty petition with respect to the same products only six weeks before the filing of the anti-dumping
petition.?  The USITC had completed its preliminary determination in the countervailing duty

The United States referred here to section 771 (9) of the Tariff Act of 1930 as it stood prior to
the entry into force of the Omnibus Trade and Competitiveness Act of 1988.

?nitiation of Countervailing Duty Investigations; Certain Stainless Steel Hollow Products from
Sweden, 51 FR 35018 (1 October 1986). The products subject to this investigation were defined in
this notice of the initiation of a countervailing duty investigation in the same manner as the products
subject to the anti-dumping duty investigation.
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investigation only three days after the anti-dumping petition had been filed. Therefore, the USITC
had not sent out questionnaires to producers in connection with the preiminary anti-dumping investigation
as it would have been requesting in virtually every respect data identical to that just received in the
earlier (countervailing duty) investigation. The sequence of key events in the countervailing duty
and anti-dumping duty investigations of stainless stee hollow products from Sweden had been as follows:

5 September 1986: Filing of the countervailing duty petition.

25 September 1986: The Department of Commerce initiated a countervailing duty
investigation and USI TC questionnaires, mailed to theindustry amost
three weeks earlier, were due back.

17 October 1986: Filing of the anti-dumping petition.

20 October 1986: The USITC issued a preliminary affirmative determination in the
countervailing duty investigation.

From this sequence of eventsit was evident that theindustry would seem to have had better than normal
awareness of the existence of the unfair trade complaints and opportunity to voice opposition for two
reasons. Firstly, the countervailing duty questionnaires had been back at the USITC for almost two
months before the Department initiated the anti-dumping duty investigation. Secondly, not only had
producers in the United States been on notice that a petition had been filed with respect to stainless
stedl hollow products from Sweden but, in fact, one case had aready been initiated and the USITC
had issued an affirmative injury determination in that investigation. In the United States such
determinations were extensively reported in the trade press, which industry members were likely to
read.

3.19 The United States further noted that on 4 December 1986 the USITC had made a preliminary
determination of injury in which it had found that there were two "like products" (seamless pipes and
tubes and welded pipes and tubes) and two corresponding domesticindustries. The USITC had found
that there was a reasonable indication that imports of each type of pipes and tubes from Sweden had
caused materia injury to the corresponding domestic industry. The domestic industry had never
provided any indication that it was opposed to the petition. On 24 November and 17 December 1986
the USITC had received letters from two domestic firms which were stated in general terms and did
not expressoutright opposition to theinvestigation. Thesetwo letters, standing aone, did not provide
sufficient reason either for theUSITC to alert the Department of Commerceto poll thedomesticindustry
or for the Department of Commerce to do so on its own initiative. Moreover, the two firms from
which these letters had been received collectively accounted for avery small portion (less than 10 per
cent) of domestic consumption in the United States of seamless pipes and tubes.

3.20 The United States aso pointed to the fact that, at approximately the same time as the USITC
received the two letters referred to in paragraph 3.19, the USWA, representing a preponderance of
workers throughout the welded and seaml ess stainless stedl pipe and tube industry(ies), had informed
the Department of Commerce not only of its support of the petition but of itsintention to join Specialty
Tubing as co-petitioner.  This action had demonstrated additiona strong support of the original
petitioner' sposition. On9 February 1987 the anti-dumping duty petition had been amended to include
the USWA as a co-petitioner. The draft text of November 1978 explained that:
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"thecarefully drafted wording of theCode... hasprovided sufficient flexibility to permitinitiation
where the request has been made by other persons properly speaking on behalf of the affected
industry."*

USWA represented a preponderance of workers throughout both the seamless and welded pipe and
tubeindustry(ies). Thus, astheprincipal union representativeof theindustry(ies), USWA had qualified
as a co-petitioner whose joinder had provided further support for Speciaty Tubing's petition and had
cured any alleged defect in Speciaty Tubing' s standing to file the anti-dumping duty petition on behal f
of the domestic industry(ies).

3.21 The United States pointed out that the Department of Commerce had the authority, throughout
an anti-dumping duty investigation, to consider the validity of the investigation. Upon further
investigation and in light of new evidence that the Department had not had at the time of the opening
of the investigation it could conclude that lack of support now demonstrated that a petitioner was not
representative of anindustry. Thus, it was hypothetically possiblefor an initiation to appear defective
at some point subsequent to initiation during the course of theinvestigation, and either for that apparent
defect tobecured or, if not, for theinvestigationto beterminated. After the opening of aninvestigation
members of the domestic industry could voice opposition to the investigation, thereby throwing into
guestion the petitioner's assertion that it spoke for the industry. The appearance of other members
of theindustry expressing their support for theinvestigation, would, in such acase, providethe" cure"
for the purported defect ininitiation unless members of theindustry subsequently changed their position
regarding thepetition and theinvestigation. By |eaving open the possibility to membersof thedomestic
industry to assert their support or opposition throughout an investigation, the United States provided
ample opportunity for interested parties to state their positions. If elements of the domestic industry
opposed a petition, they would not remain silent. Likewise, if the petitioner's representation of the
industry became an issue, proponents of the investigation would speak out in support. In the case
of the anti-dumping duty investigation on stainless sted hollow products from Sweden, events subsegquent
to the opening of the investigation had confirmed the validity of the decision by the Department of
Commerce to open an investigation. Any defect of initiation had been cured when the USWA had
informed the Department of its intention to join the Specialty Tubing Group as a co-petitioner.

3.22 TheUnited Statesargued that the Department' sdecisionto open aninvestigation had not involved
an obligation to determine with absolute certainty how the USITC might ultimately decide to define
the domestic industry, particularly since the petitioner included both seamless and welded producers.
Article 5 of the Agreement did not contemplate that, at the preliminary stage of initiation of an
investigation, afinal resolution should bereached asto the precise extent to which the domestic industry
supported an investigation when it was apparent from the petition that it enjoyed broad support and
clearly had not been filed by producers accounting for a"relatively small proportion of total domestic
production”.

3.23 The United States drew a distinction between the question of whether a party had the standing
to fileapetition and the question of whether that party filed a petition on behaf of the affected domestic
industry. Theterm "standing" was alega term meaning that the party which complained must itself
be harmed and, therefore, entitled to relief. It was an axiom of jurisprudence that no one could be
heard by a court if he had not been injured by the act or action complained of. In the context of an
anti-dumping investigation the standing requirement meant that only a person who had been injured
by the allegedly dumped imports (i.e. who was directly affected by the outcome of the investigation)
was entitled to seek relief.  In the case of the initiation of the investigation of stainless steel hollow
products from Sweden there had been no such defect in standing. No firminthe United States, either

'Doc. COM.AD/W/83, at 9-10.
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during the investigation or since, had challenged the standing of the petitioner. The evidence before
the Department of Commerce and the USITC had indicated that the Speciaty Tubing Group was
unquestionably comprised of manufacturers of both seamless and welded stainless steel pipesand tubes.
Thus, the question before the Panel was not whether there was a defect of standing of the petitioners
but whether there was a defect in the initiation of the investigation by the Department of Commerce.
This had not been the case because the facts demonstrated that a substantial proportion of the industry
had affirmatively supported the petition from theoutset. The United Statesconsidered that one purpose
of the requirement in Article 5:1 of the Agreement that a petition be filed "by or on behalf of" the
affected domestic industry was to ensure that only an interested party who produced a product which
was like the allegedly dumped imported products and who could legitimately claim to be materialy
injured by those imports of a product like the product which it produced (or which its members produced)
was able to request relief.  Before this requirement was codified, it was possible that a person with
no stake in the outcome of an investigation could file an anti-dumping duty petition. Article 5 of the
Agreement clarified that the right to seek relief was limited to representatives of the affected industry.
The Kennedy Round Anti-Dumping Code had provided that a petition had to be filed "on behalf of
..." the domestic industry, omitting the words which now appear in Article 5:1 of the Agreement,
"byor...".* Thosewords had been added to clarify that personsother than the management of domestic
companieswereentitledto fileapetition, such asatradeunion or trade association, amajority of whose
members engaged in production of a like product.?

3.24 With respect to the arguments of the United States on the interpretation of the standard for the
initiation of investigations under Article 5:1, Sweden considered that the draft text on priority anti-
dumping issues referred to by the United States could not be considered an authoritative source of
interpretation of the Agreement and that this text should not be taken into consideration by the Panel.
This document was only a working document submitted by some delegations and there had been at
least two addenda to this document. The first page of the document indicated that its purpose was
to facilitate discussions in the Committee on Anti-Dumping Practices and that, although the texts in
this document had been agreed upon by the delegations involved (which did not include the delegation
of Sweden), these texts were without prejudice to the position of any delegation. Thus, the document
wasintended tofacilitatediscussion and it reflected the opinions of some del egationsat apre-negotiation
stage. Furthermore, the issue before the Panel was not the interpretation of the meaning of the
expressions "the domestic producers as a whole" or "a mgor proportion” in Article 4:1 of the
Agreement; what percentage of domestic production constituted "amajor proportion” was irrelevant
to theobj ectionsrai sed by Sweden to theinitiation of theinvestigation of stainlesssteel hollow products.
Relevant to this case were the discussions which had taken place during the negotiation process of the
Kennedy Round Anti-Dumping Code on the question of the standing to file a petition for the opening
of an anti-dumping duty investigation. The Report of the Panel established by the Committee on
Subsidies and Countervailing Measures in a dispute between the EEC and Canada regarding the
imposition by Canada of countervailing duties on boneless manufacturing beef from the EEC® had
discussed the drafting history of the provisions in the Kennedy Round Anti-Dumping Code on the
initiation of investigations as follows:

"Governmentsagreed ... torequirethat complaintsmust normally befiled on behalf of therel evant
industry as awhole, and not, as advocated by the United States and Canada, by any party which
considereditself injured. TheUSand Canadian view favoured giving every complainant achance
to proveitscase. The opposing view, which prevailed, was expressed by the delegation of the
United Kingdom:

1See Article 5(a) of the Kennedy Round Anti-Dumping Code.

2Doc. COM.AD/W/83, at 10

3Canada - Imposition of Countervailing Duties on Imports of manufacturing Beef from the EEC
- Report by the Panel, Doc. SCM/85 (13 October 1987).
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Theconditionsgoverning theinitiation and acceptanceof applicationsfor anti-dumping action
determine to alarge extent the number of anti-dumping cases which arise and the number
which are eventually dismissed because full investigations show that action is not justified.
Intheview of theUnited Kingdom, therefore, itisof crucial importancethat these conditions
should be such as to reduce to the minimum the number of unnecessary anti-dumping
investigations, and thereby prevent unjustifiable disruption of trade."*

Thus, the drafting history of the Kennedy Round Anti-Dumping Code showed that petitions normally
should be filed on behaf of the relevant industry as a whole and that, consequently, the initiation of
an investigation upon receipt of a petition from producers accounting for only "amajor proportion”
of domestic production shouldtakeplaceonly in special circumstances. It wasevident fromthisdrafting
history that the negotiators had been well aware of the importance of the standing issue and that it had
been their intention to reduce the number of unnecessary anti-dumping duty investigations to a minimum.
Sweden considered in this respect that the current position of the United States was the same as the
position adopted by the United Statesin the negotiating process of the Kennedy Round Anti-Dumping
Code. While the Panel Report referred to by Sweden had not yet been adopted by the Committee
on Subsidies and Countervailing Measures it was, nevertheless, of importance to the issues before the
present Panel becauseit provided evidence of theintentions of thedrafters of the Agreement with respect
to the interpretation of Articles 4:1 and 5:1.

3.25 Regarding the description given by the United States of the provisions of the anti-dumping
legislation of the United States on the evaluation of the admissibility of petitions, Sweden argued that
it had not contended that the United States legislation as such was inconsistent with the Agreement.
What Sweden criticized, in light of the requirements of the Agreement, was the passive role of the
Department of Commerce with respect to the question of the standing of apetitioner. 1f the Department
did not, onitsowninitiative, examinewhether aparty wasan "interested party"”, and had filed apetition
"on behalf of" the affected domestic industry, this meant that these requirements were meaningless
a the initiation stage of an investigation.

3.26 Sweden al so questioned the contention by the United Statesthat the petition filed by the Specialty
Tubing Group on its face supported initiation of an investigation by the Department of Commerce.

In response to the argument of the United States that, when the Department had opened the investigation,
it had not received indication from any domestic producer that it opposed the petition, Sweden pointed
out that under theanti-dumping proceduresof theUnited Statesdomesticproducerswhowerenotamong
the petitioners and who were possibly opposed to the opening of an investigation did not have the
opportunity to express their views until the Department gave forma notice of the opening of an
investigation in the Federal Register. It could never have been the intention of the drafters of the
Agreement that investigating authorities should passively wait for opposition by domestic producers.
The text and drafting history of the Agreement made it clear that investigating authorities were under
an obligation to examine on their own initiativewhether the requirements of the Agreement with respect
to the initiation of an investigation were met. The Department of Commerce had only twenty days
to examineapetitionin order to determinewhether the petition had the support of thedomestic producers
asawhole, or of producersaccounting for amajor proportion of domestic production of thelike product.
This was a very short period given the importance of this determination and given the fact that other
conditions laid down in Article 5:1 also had to be verified during this period. Sweden argued in this
context that theresponsibleauthoritiesin Canada, Australiaand the EEC verified therepresentativeness
of a petition before deciding to open an investigation.

Ybid. at 17-18.
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3.27 With respect to the argument of the United States that members of a domestic industry had the
possibility to express opposition to an investigation in replies to questionnaires received from the USITC,
Sweden argued that it was not consistent with the Agreement to start an examination of the
representativeness of a petition only at the stage of the preliminary injury investigation. Thefact that
a countervailing duty investigation had been opened concerning the same products only a few weeks
before the anti-dumping complaint had been filed did not detract from the obligation of the Department
of Commerceto satisfy itself that there was sufficient evidenceto justify the opening of an anti-dumping
duty investigation, including evidence of industry support of the petition. Sweden further questioned
whether it was appropriate to accept a co-petitioner in the course of an investigation. In case where
the Department of Commerce had its doubts as regards the standing of the origina petitioner, a
co-petitioner could be called upon to "save" the situation. It was easier for atrade union to act as
aco-petitioner than for acompany; atrade-union had nothing to lose by acting as a co-petitioner while
a company had always to take into account its business relations and might, therefore, not want to
give its support to a petition. Sweden more in genera considered that there was no support in the
Agreement for the view that a defect in the initiation of an investigation could be cured at alater stage
of the investigation.

3.28 Sweden explained that it was not arguing that there had, in effect, been adefect in theinitiation
of theinvestigation by the Department of Commerce. Thereason why Sweden objected to the practice
of the Department not to verify the representativeness of a petition was precisely that, as a result of
this practice, it was impossible to know whether there had been a defect in the initiation of an
investigation. What was known regarding the investigation of stainless steel hollow products from
Sweden was, firstly, that no opposition to the opening of an investigation had been expressed during
the twenty days between the filing of the petition and the opening of the investigation; secondly,
that avail ableevidencehad indicated sufficient standing and, thirdly, that intheview of theUnited States
the facts demonstrated that a substantia proportion of the industry had supported the initiation of the
investigation from the outset. This was, however, not sufficient to satisfy the requirements of the
Agreement that there be positive evidence to justify the opening of an investigation and that an
investigation normally be initiated only upon a written request by, or on behaf of, at least a mgor
proportion of the industry affected.

3.29 Sweden considered that the purpose of the requirement in Article 5:1 of the Agreement that a
petition be filed by or on behaf of the affected domestic industry was to ensure that only the industry
which was injured by the alegedly dumped product was allowed to file a petition. In addition, this
requirement madeit clear that the industry also must producethelike product in theimporting country.
Artidle 5:1, read in conjunction with Article 4:1, required that a petition be filed by the domestic industry
as awhole or by amajor proportion of the domestic industry. The drafting history of the Agreement
explained that petitions should normally befiled on behalf of the relevant domestic industry asawhole.*
From the word "normaly" it followed that a petition filed by producers accounting for amgjor proportion
of domestic production could be accepted only under specia circumstances. The words "by or on
behalf" in Article 5:1 meant that a person or legal entity could act as a petitioner provided that there
beevidencethat they acted on behaf of therelevant domesticindustry. If therequirementsof Articles 4
and 5 were met, a federation representing the domestic industry could also act as a petitioner.

3.30 TheUnited Statesconsidered that Sweden presented adistorted view of therdleof the Department
of Commerce in ascertaining whether a petition had been properly filed and that Sweden's claim that
the Department’ s procedures somehow ' shifted the burden of proof' from apetitioner to those opposed
tothepetition waswithout merit. Sweden had argued that thisshift occurred because (1) the Department
relied on a petitioner's representations that it had filed on behalf of a domestic industry until (2) it

'Doc. SCM/85, at 17-18
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was affirmatively shown that this was not the case.  On thefirst point, the United States pointed out
that under its domestic law, regulations and practice, a petitioner must provide sufficient evidence in
the petition of each of the eements of dumping and injury as well as of the fact that the petitioner had
filed on behdf of an industry, including alisting of members of theindustry, ademonstration of sales
a lessthan fair value, and injury data. The Department of Commerce was also required to scrutinize
a petition before an investigation could be opened.®? Thus, the Department relied on petitioner's
representations, but only after examining those representations with great care. On the second point,
the United States considered that the practice of the United States provided an opportunity for those
opposed to apetition to present aclear indication that there was sufficient reason to doubt apetitioner's
standing, which would prompt the Department to review whether the opposing parties represented a
major proportion of the domestic industry and terminate an investigation if they did.

3.31 Inresponse to the argument of Sweden that the mere initiation of an investigation could disrupt
the market for the product in question, the United States pointed out that Sweden was apparently
suggesting that the authorities in the United States should substantially lengthen the time for initiation
of an investigation so that the market share of the petitioner and other pertinent information, such as
the definition of the like product and domestic industry, could be obtained. However, Article 6:9
of the Agreement anticipated that an investigating authority would proceed expeditiously to initiate
aninvestigation. Stretching out the initiation period until the entire domestic industry could be polled
would cause just as much disturbance to trade flows, because the filing of the petition itself was the
first event which might cause adisruption to trade. Furthermore, the first actua disruption of trade
flows did not occur either at the time of the filing of the petition or the time of initiation of the
investigation but at the time of theimposition of provisional measures. The United States denied that,
as alleged by Sweden, it was more demanding for a domestic producer to oppose a petition than to
remain silent and that the mererefusal to joinapetition might be seen astacit disapprova of that petition.
Any domestic producer who opposed a petition could simply so indicate in aletter to the Department
of Commerce or in confidencein its response to the USITC questionnaire. The silence of a member
of thedomesticindustry withrespect to apetitionwas, therefore, morelikely to signal passiveacceptance
of an investigation than disapproval. Regarding the assertion that the mere refusal to join a petition
might be seen as tacit disapprova of the petition, the United States considered that this assertion was
legally incorrect. There was no obligation under the Agreement that an entire industry join in the
filing of apetition. Indeed, if such arequirement had existed, it was not clear how it could be squared
with the Agreement's direction that a petition might be filed "on behalf of an industry".

3.32 The United States argued that the supposition that it was easy to file "on behalf of" an industry
in the United States ignored the redlities facing a petitioner.  Assembling information and filing a petition
was costly.  The petitioners must recognize that they would have to provide support for an injury
determination and take alarge measure of the responsibility for imposing a substantial burden on the
rest of the domestic industry, in terms of the time and expense of filling out aUSITC questionnaire,
preparing for an appearance a a hearing, and making further submissions. Cost was area deterrent
to apetitioner whofiled inthefaceof industry opposition. Inaddition, therewere severa opportunities
for acaseto beterminated or aninvestigation rescinded by the Department of Commerce. For example,
the USITC could reach anegative preliminary determination |less than two monthsinto theinvestigation
and before any provisional measures were taken. At that point it was the domestic industry, not
importers, which had incurred the lion's share of the cost while exporters had not yet been required
to completetheir responses or send themin. Inaddition, the Department of Commerce had continuing
authority to rescind an investigation before issuing an anti-dumping duty order. The United States
denied that, as suggested by Sweden, rescission of an investigation by the Department of Commerce

119. C.F.R. 353.36(1) and (2).
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because of lack of industry support might occur with some regularity.® On the assertion by Sweden
that the initiation of an anti-dumping duty investigation could constitute aform of harassment and that
arather high percentage of initiated investigations never led to the imposition of definitive measures,
the United States argued that the fact that many investigations did not result in definitive measures
was evidence of the thoroughness and impartiality of the United States authorities in conducting
anti-dumping duty investigations, and not evidence of lack of a valid basis for investigating. The
comments by Sweden on this point aso suggested that Sweden confused the circumstances in which
adomestic firm lost on the merits of acase and those in which the firm was not entitled to file a petition
on behalf of an industry and have the investigation undertaken in the first place. For example, the
USITC clearly could reach a negative preliminary or final determination in a case without that case
having been filed "frivoloudy" or for the purpose of harassment. Findly, "sham" anti-dumping petitions
could constitute a violation of the anti-trust laws of the United States for which a petitioner could be
prosecuted by the United States Federa Trade Commission.

3.33 The United States considered that it was inconsistent to argue, as Sweden did, that the Panel
should not take into account the drafting history of the Agreement contained in a consensus document
prepared in November 1978 but that it should take into account the drafting history of the Kennedy
Round Anti-Dumping Code.  Sweden was incorrect in its view that the current practice of the
United States reflected the position taken by the United States in the Kennedy Round negotiations.
Firstly, both under the Agreement and United States domestic law domestic firms must have a stake
in the outcome of an investigation and not merely be able to show injury and dumping. Secondly,
the United States and Sweden agreed that a petition should be filed by or on behalf of an industry.
TheUnited Statesconsidered asmisplaced thereliance by Sweden onthedrafting history of the Kennedy
Round Anti-Dumping Code cited by the boneless manufacturing beef Panel? to bolster its view that
the drafting history displayed a preference for petitions filed on behalf of the relevant industry as a
whole. A review of statements by the United Kingdom, the EEC, Canada and the United States
from June 1965 through February 1967 revealed that the introduction of the term "by or on behalf
of" the domestic industry was intended to discourage two practices: firstly, the filing of complaints
by any individua or company which considered itself to beinjured, regardless of whether it produced
alikeproduct, and, secondly, theinitiation of investigations at theinitiativeof investigating authorities.
With respect to this second aspect the United States quoted thefollowing passagefrom aKennedy Round
secretariat document:

"Most members of the Group held the view that not only should investigations not be initiated,
except in rare circumstances, otherwise than on the basis of complaint by the industry affected
but that in taking action on the basis of such request from the industry the authorities concerned
should do so only when the request was supported by evidence both on injury and dumping.

Such members also argued that governments should, in special but rare circumstances, be able
to initiate themselves anti-dumping investigations."?

The United States noted that this had happened only once.
2Document SCM/85, at 17-18.
*Document TN.64/NTB/W/11/Rev.1 (29 July 1966) at 4.
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3.34 The United States denied that domestic producers first became aware of the existence of an
anti-dumping petition when an investigation was initiated. Domestic producers dmost invariably became
aware of the possibility of an investigation when a petition was filed and questionnaires were sent out
by the USITC to domestic producers. Toillustrate this point, the United States provided to the Panel
data concerning five recently initiated anti-dumping investigations showing for each investigation the
date on which the petition had been filed, the date on which the USITC had sent out questionnaires,
the date on which these questionnaires had been returned, and the date on which the Department of
Commerce had formally opened the investigation. These data illustrated that the USITC mailed
guestionnairesto al known members of the domestic industry within two to three days of receipt of
a petition and that, therefore, those firms commonly learned of the filing of a petition within a very
short time of the actua filing.

3.35 With regard to the procedures for the initiation of anti-dumping investigations in Canada, the
EEC and Austraia, the United States considered that it was evident that its practice resembled the
practices of these Partiesin anumber of respects. For example, the United States imposed precisely
the same requirements on petitioners as Canada did, in that petitioners were required to include in
their petitions the names and addresses of other producersin the United States of the like product and
the petitioner's own volume and value of production. The USITC employed many of the research
methods used by Revenue Canadain studying the domesticindustry. In determining what constituted
"amajor proportion” of total domestic production the United States applied athreshold of 50 per cent
whereas Canada required a lower percentage.*

3.36 The United States rejected Sweden's criticism of the propriety of a trade union joining as a
co-petitioner. Firstly, there was no prohibition in the Agreement against co-petitioners and there was
also no prohibition against labour unions participating ininvestigations as petitionersor co-petitioners.?
Secondly, it was not correct to argue that unions had nothing to lose by joining a petitioner in an
anti-dumping duty investigation. Unions increasingly represented workers at foreign-owned, as well
asat US-owned plants, and thus unionswerelikely to consider the ramifications of supporting apetition
very carefully. In addition, support for petitions might have an impact on the union's ability in the
futureto represent workersat the foreign-owned facilities, which caused union |eader ship to be cautious
about indicating support.

Differences in guantities (Article 2:6)

3.37 Sweden requested the Panel to examine whether the refusal by the Department of Commerce
tomakealowancesfor quantity differencesbetween export salesand foreign market sal eswas consi stent
with Article 2:6 of the Agreement which provided that:

*McCulloch of Canada Ltd. v. Anti-Dumping Tribunal, 1 F.C. 222 (1978).
?Doc. COM.AD/W/83, at 10.
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"Due alowance shall be made in each case, on its merits, for the differencesin conditions and
terms of sde, for the differences in taxation, and for the other differences affecting price
comparahility."

During the investigation by the Department of Commerce the Swedish exporter, Sandvik AB, had
presented datato the Department which clearly showed that Sandvik' s pricesincreased as order volume
declined. Therefore, Sandvik had requested the Department to match export sales and foreign market
sales of comparable quantities. The Department had, however, matched individua sales pricesin
the United States with weighted average sales in Sweden and the Federal Republic of Germany which
had resulted in a systematic overstatement of the margin of dumping. In the final determination of
sales at less than fair value, the Department had explained its refusal to grant a quantity adjustment
as follows:

"We have reviewed the respondent’ s pricing practices and determined that no clear correlation
between prices and quantities has been demonstrated. Whileinternal price lists (which include
quantity related prices) are used in setting prices, it isimpossible to measure their fina impact
on the negotiated prices ... Therefore the claim has been denied."*

Thus, the Department had argued that it had reviewed Sandvik's pricing practices but that it had been
impossible to measure the final impact of Sandvik's internal price list on the negotiated prices.

However, the data presented to the Department by Sandvik included actual price data which had made
it possiblefor the Department to make dueallowancefor thequantity differences. Sandvik had provided
full documentation on actual sales prices which had clearly indicated an inverse relationship between
prices and quantities. Thiswas normal in markets where prices were negotiated between sdllers and
buyers and not determined on the mere basis of price lists and published rebates. The Department
of Commerce had refused to consider these data, although they had been presented on computer tapes.

3.38 Sweden explained that the overstatement of the margin of dumping had to do with the fact that
the Department of Commerce had compared export sales and foreign market sales at different levels
of trade. In the United States the major part of sales of pipes and tubes by Sandvik was made to
distributors. In Sweden and the Federal Republic of Germany, Sandvik was its own distributor for
most of itssales. Consequently, salesto the United States had taken placein larger volumes per order
than salesin Europe. Sweden provided a number of examples to illustrate how the method used by
the Department of Commerce to match individual export sales prices and weighted averages of foreign
market sales prices had resulted in a systematic overstatement of the dumping margins. The first
example was a case in which an exporter sold 1,000 kilos of a product in the United States at a price
of US $3 per kilo which was matched with the weighted average price of three sales of identical
merchandise in Sweden which were made at the following prices:

IFina Determination of Sales At Less Than Fair Value, Stainless Steel Hollow Products From
Sweden, 52 FR 37810 (9 October 1987) at 37814.
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Quantity Unit price

100 kg. $3.60 per kg.

500 kg. $3.40 per kg.
1,000 kg. $3.20 per kg.

The weighted average unit price of these three sales was $3.29 per kg.* and if this weighted average
was compared to the price of the sales to the United States, the dumping margin was 9.7 per cent.?
However, if the sale in the United States had been matched with a sale in Sweden of a comparable
quantity there would have been a dumping margin of only 6.7 per cent.®> A second example given
by Sweden was a case in which Sandvik sold 150 kilos of a product in the United States at a price
of $3.11 per kilo and made three sales of identical merchandise in Sweden as follows:

Invoice date Quantity Unit price

21 October 1986 72 kg. $4.89 per kg.
8 July 1986 162 kg. $3.06 per kg.
14 May 1986 57 kg. $8.86 per kg.

In this example the weighted average unit price was $4.65 per kilo and the margin of dumping 50 per
cent.* However, if the salein the United States of 150 kilos had been matched with a sale in Sweden
of acomparable quantity (162 kilos) there would have been a" negative" dumping margin. Sandvik's
clam for quantity adjustments had never been based solely on price list information. The primary
groundsfor thisclaim had been the differencein level s of trade between the export sales and theforeign
market sales and the fact that Sandvik's prices generally increased as order volume declined, with the
largest increases normally occurring on orders of quantities of less than 100 kilos.  On these grounds
Sandvik had reguested the Department to match sales of comparable quantities. To facilitate the work
of the Department of Commerce, Sandvik had provided the Department with data on computer tapes
on al its sales.> This had made it possible for the Department to match correct quantities in its
computer. Sandvik had recommended that the Department match sales in the United States of less
than 100 kilos to sales of the same quantities in Sweden and the Federal Republic of Germany and
match sales of 100 kilos and above in the United States to sales of the same quantities in Sweden and
the Federal Republic of Germany. Sweden explained in this context that in afew instances comparable
quantity matches could not be made. In these cases the Department of Commerce could and should
have made adjustments for quantity differences which should have reflected the price increases which
occurred when saleswere made in quantities of lessthan 100 kgs. The Department had al necessary
data on sales by Sandvik in Sweden and the Federa Republic of Germany on data tapes to make these
adjustments. In addition, in its questionnaire responses Sandvik had grouped its sales in the Federal
Republic of Germany into four volume categories and had identified the price declines associated with
the larger volumes. In each case there had been a clear price break at 100 kgs. In response to a
question by the Panel, Sweden provided the Pandl with an excerpt of a document which had been
submitted to the Department of Commerce by Sandvik in the course of the investigation and which
purported to show theeffect of quantity on pricewith respect to salesby Sandvik in the Federa Republic
of Germany. Thisinformation had been supplemented by additional analysis of prices of four quantity

(100 X 3.60) c:\dw4-note\ (500 X 3.40) c:\dw4-note\ (1000 X 3.20)

2°3.29 = 1.097
3.00

33.20= 1.067
3.00

4 4.65= 1.50
3.11

*Sweden provided to the Panel information on the contents of these computer tapes.
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groups of Sandvik'ssalesin Sweden. Thisanalysishad alsorevealed apricebreak at 100 kgs. Sweden
also provided to the Panel a document containing an anaysis for five quantity groups of the effect of
quantity on price with respect to sales by Sandvik in the Federa Republic of Germany in the
period May-October 1986.

3.39 The United States considered that it had met its obligations under the Agreement by providing
the Swedish exporter, Sandvik AB, with full opportunity to demonstrate differences affecting the price
comparability of export sales and foreign market sales, by considering Sandvik's arguments and by
granting or denying allowances based upon the merits. Article 2:6 of the Agreement provided that,
in order to effect afair comparison between the export price and the domestic price in the exporting
country or country of origin:

"due allowance shall be made in each case, on its merits, for the differences in conditions and
terms of sae, for the differences in taxation, and for the other differences affecting price
comparahility."

The Agreement’ sdirection that an allowance be considered in each case" onitsmerits' indicated plainly
that an exporter seeking an alowance must, through the presentation of at least a minimum threshold
of evidence in response to a questionnaire, demonstrate how differences in conditions and terms of
sale affect price comparability. The draft text submitted in November 1978 to the Committee on
Anti-Dumping Practices established under the Kennedy Round Anti-Dumping Code' supported this
understanding of the standard for alowances relating to price comparability. Thistext explained that
adjustments might be necessary to render prices comparabl e because products frequently were not sold
in the home market and in the export market in the same quantities. The burden to prove such
allowances, though, rested squarely with the party claiming the adjustment. This had been expressed
in the draft text as follows:

"the party claiming an allowance has the burden of proof which is not satisfied unless adequate
justification is provided and proper verification is permitted."?

The responsibility of exporters to justify claims for allowances was aso evident if one compared the
text of Article VI:1 of the General Agreement with the text of Article 2:6 of the Agreement.
Article VI:1 of the General Agreement provided that:

"due allowance shall be made in each case for differences in conditions and terms of sae, for
differences in taxation, and for other differences affecting price comparability.”

Article 2:6 of the Agreement repeated this provision word for word, but explained that an allowance
must be made only when demonstrated "onitsmerits’. AsexplainedinaReport of aGroup of Experts
on Anti-Dumping and Countervailing Duties, adopted in 1961.:

"The Group recognized that, while it was logical and reasonable to make adjustments to take
account of different quantitiesand that countriesshouldfollowthegeneral principleof adjustments
in each case, difficulties might nevertheless arisein securing the necessary information on which
such adjustments should be based.  Furthermore, it was thought that each case had to be
considered on its merits in the light of the objective of comparison of like quantities."?

'Doc. COM.AD/W/83

2lbid. at 7

SAnti-Dumping and Countervailing Duties, Report Adopted on 13 May 1959, BISD 85145-153,
a 147.
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Thus, acomparison of Article V1 of the General Agreement and Article 2:6 of the Agreement reveded
that the drafters of the Agreement had added the explanatory phrase "on its merits' to Article 2:6 in
order to make clear the exporter's obligation to provide sufficient evidence of differences affecting
pricecomparability. It wasapparent that thedraftersof the Agreement had been awareof thedifficulties
of abtaining information completely within the control of aforeign party and responded by providing
that, absent sufficient evidence, due alowance for purported differences affecting price comparability
need not be made. Article 6:8 of the Agreement supported the conclusion that an exporter claiming
an alowance carried the burden of proof:

"In casesin which any interested party refuses accessto, or otherwise does not provide necessary
information within a reasonable period or significantly impedes the investigation, preliminary
and final findings, affirmative or negative, may be made on the basis of the facts available.”

Thus, if an exporter who claimed an allowance failed to provide evidence sufficient to demonstrate
that an alowance should be made on its merits, the investigating authority concerned had no choice
but to make its decision upon the facts available.

3.40 The United States considered that the procedures of the Department of Commerce for the
submission and consideration of evidence in anti-dumping duty investigations comported with the
requirementsof Article 6 of the Agreement, andin particular Article 6:1, and alowed interested parties
sufficient opportunity tojustify differences affecting pricecomparability. Inmakingitsdeterminations,
the Department relied primarily upon questionnaire responses and information obtained at verification.
All interested parties were given an opportunity to present written and ora evidence during the course
of aninvestigation, and the Department would provide, upon request, aforum for discussion and debate
of theevidence. All non-confidential information and adequate summaries of confidentia information
weremadeavailabletointerested parties. Confidential informationwasmade availableto an authorized
representative of an interested party under an administrative protective order.  Still, it was the
responsibility of the party which submitted responses to a questionnaire to alege the adjustments it
considered necessary for proper price comparability and to support such allegations during verification
through independent source documents and records prepared in the ordinary course of business. These
procedures had alowed Sandvik more than an adequate opportunity, as required by Article 6 of the
Agreement, to justify on the record differences affecting price comparability, asrequired by Article 2.
Under the anti-dumping regulations of the Department of Commerce in effect in 1987%, quantity
adjustments normally were not made unless the exporter (1) granted during the period of investigation
quantity discounts of at |east the same magnitude with respect to 20 per cent or more of such or similar
merchandise in the home market in the ordinary course of trade, or (2) demonstrated that the quantity
discounts were warranted on the basis of cost savings attributable to the production of the different
quantities. TheDepartment would not adjust pricesfor differencesin quantitiesunlesstheparty alleging
the adjustment demonstrated that it granted the discount on all sales of comparable quantities. These
criteria for quantity adjustments were consistent with Article 2:6 of the Agreement and with the
provisions on quantity adjustments in the draft text of November 1978.2

3.41 TheUnited States argued that in theinvestigation of stainless steel hollow productsfrom Sweden
Sandvik had not been able to show that the amount of any price differential it claimed was wholly or
partly due to differences in quantities sold.  Firstly, Sandvik had failed to establish that it adhered
to a quantity discount schedule in its negotiated prices. Sandvik had admitted that for sales in the
home market or to third countries" no quantity discounts, per se, have been given by Sandvik although
guantity, terms of delivery and customer status al arefactorsthat play ardlein setting terms of sale.”

119 C.F.R. 353.14
Doc. COM.AD/W/83, a 6
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Secondly, Sandvik had failed to establish that the quantity discount it claimed was given on all sales
of comparable quantities. For example, in response to a questionnaire sent out by the Department
on 20 February 1987, Sandvik had failed to provide any documentation that differences between prices
were based solely upon differences in quantities sold. Whatever documentation which did exist was
not published or used in the sale of the product under investigation and was, according to Sandvik,
"generaly meaningless since most pipe and tube are sold to order”.  This point had aso been
underscored by officias of Sandvik in the Federal Republic of Germany who admitted during verification
that " no fixed quantity discount policy was in effect during the period of investigation”. Thirdly, Sandvik
had failed to establish that the discount it claimed was a function of the quantities sold. Evidence
of record had reveaed instances where the sales price for small quantities of merchandise was lower
than the sales price for large quantities of identical merchandise. Finally, Sandvik had never sought
a quantity adjustment based upon cost savings, the second option under the regulations of the Department.
Thus, the denid by the Department of Commerce of Sandvik's claimed quantity adjustment was supported
by the Agreement because Sandvik had failed to prove that such an allowance should be made.

3.42 TheUnited States denied that the Department of Commerce had declined to examine certain data
provided by Sandvik. The Department had considered all evidence submitted by Sandvik during the
investigation, informed Sandvik when its responses had failed to respond adequately to the questions
of the Department and had even provided additiona opportunities for Sandvik to supplement its
submissions. It wasonly after these steps had been taken and Sandvik had not satisfactorily responded
that the Department had denied the requested quantity adjustment. For example, following Sandvik's
responseto the questionnaire, the Department had sent aletter to counsel for Sandvik on17 March 1987
which stated:

"Asaresult of athorough anaysisof your February 20, 1987 questionnaireresponse, submitted
on behaf of Sandvik AB, AB Sandvik Steel and Sandvik Steel Company ... we have found
deficiencies and areas where clarification is needed and have listed them in the enclosure. In
order to make an accurate and complete assessment of your client's selling practices for our
preliminary and final determinations, it isvitd that you supply uswith this missing information ..."

In this letter the Department had specifically requested Sandvik to answer al questions with respect
to adjustments for rebates and discounts. Subsequently, following the submission of computer tapes
by Sandvik, the Department had sent a letter to counsel for Sandvik on 27 May 1987 which stated:

"As aresult of athorough anaysis of your February 20, 1987 and April 13, 1987 computer
tapes, and the data contained thereon, submitted on behalf of Sandvik AB, AB Sandvik Steel
and Sandvik Steel Company, ... we have found deficiencies and areas where clarification is
needed and have listed them in the enclosure. In order to make an accurate and complete
assessment of your client' s selling practicesfor our final determination, itisvital that you supply
us with this missing information which is requested following the same format as our original
guestionnaire.”

Finally, aletter submitted on 23 September 1987 by counsel for Sandvik publicly acknowledged the
Department's plan to conduct a computer analysis of Sandvik's data:

"On behaf of our clients, Sandvik AB, AB Sandvik Steel, and Sandvik Steel Company, ... we
are submitting the following statement for the administrative record concerning corrections to
thereport dated 8 September 1987 on the verification which was conducted at Sandvik' sfacilities
in Sweden and Germany. We understand from our telephone conversations that these matters
have aready been corrected for purposes of the Department's computer analyses.”
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Therefore, contrary to the allegation by Sweden, the evidence of record conclusively demonstrated
that the Department of Commerce had considered all datasubmitted by Sandvik in support of itsclaimed
quantity adjustment.

3.43 Sweden noted that the United States had explained that under the anti-dumping duty law of the
United States quantity adjustments normally were not made unless the exporter (1) granted during the
period of investigation quantity discounts of at least the same magnitude with respect to 20 per cent
or more of such or similar merchandise in the home market in the ordinary course of trade, or (2)
demonstrated that the quantity discounts were warranted on the basis of cost savings attributable to
theproduction of different quantities. TheUnited States had argued that Sandvik had failed to establish
that the amount of any price differentia it claimed was wholly or partly due to differences in the
quantities sold because, firstly, Sandvik had failed to establish that it adhered to a quantity discount
scheduleinitsnegotiated pricesand, secondly, Sandvik had failed to establish that the quantity discount
claimed wasgivenon all sales. Sweden considered that, regardless of whether the requirements under
United States domestic law with respect to claims for quantity adjustments were in accordance with
the Agreement, Sandvik had actualy fulfilled the first requirement since orders of the product subject
to investigation in Sweden and the Federal Republic of Germany in excess of 100 kilos had constituted
more than 20 per cent of the total sales of the pipes and tubes covered by the investigation. In the
view of Sweden the requirement that discounts be granted on all sales of comparable quantities was
extremely restrictive. This requirement was meaningless for products normally sold to order. The
requirement to strictly adhere to a quantity discount schedule in effect amounted to a denial to adjust
prices in the face of a commercial reality which could easily have been checked by the Department
of Commerce. Sandvik's pricing practices had been entirely in accordance with the normal pricing
practices in the market for seamless stainless steel pipes and tubes. In response to the argument of
the United States that Sandvik had failed to establish that the discount it claimed was a function of
the quantities sold and that there had been instances where sales prices for small volumes were lower
than sales prices for large volumes, Sweden pointed out that the data on computer tapes provided by
Sandvik demonstrated that prices increased as order volumes declined. Consequently, it was quite
evident that the prices were a function of the quantities sold. The fact that there were isolated cases
wherepricesfor small volumesof saleswerelower than salespricesfor largevolumesdid not contradict
the existence of thisrelationship. Therecould be perfectly rational commercial reasonsto deviatefrom
normal pricing practicesin afew cases. Inresponseto the argument of the United States that Sandvik
had provided no documentation to demonstrate that differences between prices were based solely upon
quantity, Sweden argued that, while the responses by Sandvik might perhaps not have demonstrated
price differences based solely upon quantity, Sandvik had presented full documentation on its actual
sales priceswhich clearly indicated that prices varied inversely to quantities. Given that Sandvik had
provided to the Department actua price information on all its sales, the Department could have
disregarded the question of whether therewasa 100 per cent concordance between list pricesand actua
salesprices. All that the Department had to do was to match comparable quantities in its computer
(i.e. to match salesof lessthan 100 kilosand sal esof 100 kilosor more separately) and make adjustments
on the basis of available information in those few cases where matches could not be made.

3.44 Sweden considered generally that the criteria under the anti-dumping law of the United States
for quantity adjustments had been applied in the case of the investigation of stainless hollow sted products
from Sweden in atoo restrictive manner which wasinconsi stent with the obligationsof theUnited States
under the Agreement. The first criterion applied by the Department, that the exporter, during the
period of investigation must have granted quantity discounts of at | east the same magnitude with respect
to 20 per cent or more of salesin thehome market in theordinary courseof trade, was not in accordance
with Article 2:6 of the Agreement because it did not take into consideration the commercial realities
of the market for the product under investigation. Even if one considered that this criterion was not
inconsistent with Article 2:6, it had been applied too narrowly in this particular case. With respect
tothesecond criterionfor quantity adjustmentsunder theanti-dumping law of theUnited States, i.e. that
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it must be demonstrated that the quantity discountsarewarranted onthe basisof cost savingsattributable
to the production of different quantities, Sweden considered that this requirement was virtualy impossible
for any company to meet, as a company normally acted on the basis of what was rational in broad
economic terms, rather than merely on thebasis of cost savingsinitsproduction. Finally, with respect
to the argument of the United Statesthat the rules on quantity adjustmentslaid down in theregulations
of the Department of Commerce were consistent with the views expressed in the draft text
of November 1978, Sweden reiterated that this document could not be used as a source of authoritative
interpretation of provisions of the Agreement.

3.45 Sweden considered that, as quantity discounts resulted from decisions made by individua firms
it wasreasonabletorequirethat afirm claiming aquantity adjustment providethe necessary information
to substantiate thisclaim. However, in this case Sandvik had provided sufficient evidence to justify
itsclaim for aquantity adjustment. Sweden summarized its objections to the denial by the Department
of Commerce of this claim in the following three points: firstly, the rules on quantity adjustments
on the basis of which the claimed adjustment had been denied were without support in the Agreement
and were virtually impossible to satisfy, at least in markets where products weresold to order. These
rules effectively excluded the possibility of quantity adjustments other than on the basis of evidence
of adherence to a quantity discount schedule or evidence that differences between prices were based
solely upon differences in quantity. Consequently, Sweden could not agree with the conclusion of
the United States that the United States had met its obligations under the Agreement when it had provided
Sandvik full opportunity to demonstrate differences affecting price comparability and when it had
considered Sandvik's arguments.  Secondly, the Department of Commerce had compared pricesin
Europe to end-consumers to prices in the United States to distributors.  The failure to make an
adjustment for this difference in levels of trade was inconsistent with Article 2:6 of the Agreement
which required that prices be compared at the same level of trade. Thirdly, the Department had not
granted Sandvik' srequest that sal esof comparabl e quantiti esbe matched and had cal cul ated thedumping
margin by making comparisons between individua sales prices of large volumes to the United States
and an average of foreign market prices.

3.46 The United States considered that it was not clear what Siveden was arguing with respect to quantity
adjustments. If Sweden was claiming a quantity discount, that would require a calculation to adjust
for discounts given for large volume sales where sales in the home market or in third countries were
typically insmaller quantitiesthan salesinthe United States. However, Sandvik had failed to establish
ontherecord that theamount of any pricedifferentia it claimed waswholly or partly dueto adifference
in quantity sold. Indeed, data presented by Sandvik to the Department showed that the company
negotiated each sales price individualy and that some large sales of over 100 kilos had been made
at higher per unit prices than some small sales. It had been impossible to quantify the extent to which
quantity per se, had affected price differences. It wasirrelevant that average pricesfell as quantities
rose, because quantity was only one variable in the negotiated prices. Sellers and customers had
negotiated prices instead of using price lists in order to take advantage of individual circumstances.

3.47 TheUnited States argued that if, on the other hand, Sweden was proposing that the Department
of Commerce should have matched sales of more than 100 kilos in Sweden and the Federa Republic
of Germany to large sdlesin the United States, that would constitute an unwarranted exception to practice.
The Department always calculated asingleforeign market value, normally based on aweighted average
of home market or third country sales made in the normal course of trade. The Department would
deviate from this practice when in one market all or a disproportionate number of sales were made
in large quantitieswhile salesin the other market were made only in smaller quantities. For example,
if sales in the United States were made in quantities of 100, 200, 400 kgs. and sales in the foreign
market were made in quantities of 40, 60 and 100 kgs., the Department might disregard the smaller,
non-comparable foreign market sales and use only the foreign market sales in quantities of 100 kgs.



- 26 -

for comparison toindividua salesinthe United States.! Where saesin both markets were comparable
in size, whether large, small, medium or a combination of different volumes, the Department used
asingleweighted averageforeign market value. Thispracticewasfully consistent with therequirement
in Article 2:6 of the Agreement for due alowance in each case, on its merits, for the differencesin
conditions and terms of sale. A weighted average foreign market value did not overstate margins
of dumping. Indeed, a weighted average by definition accorded greater significance to large volume
sales. For example, given that the Department of Commerce had based foreign market vaues on
the weighted average sales prices for each of the 150 to 350 products investigated, a sale of a large
quantity had played amore pivota rdlein the determination of that product' s normal value than asae
of asmall quantity. Thus, even though Sandvik had failed to establish on the record that the amount
of any difference in price was wholly or partly due to a difference in quantity sold, the use by the
Department of a weighted average to caculate foreign market value had actualy taken into account
sales of different quantities.

3.48 Regarding the examples given by Sweden in support of its view that the Swedish exporter had
been disadvantaged by the use of weighted average foreign market values, the United States argued
that these examples were self-serving.  In the comparisons used by Sweden, only the lowest priced
saleswereused. Theexampleswould apply only to the extent that the lowest prices were consistently
charged for thehighest quantitiesandviceversa. Therecord of the Department, however, demonstrated
that this had not been the case in the investigation challenged by Sweden. Regarding the information
provided by Sweden to the Panel regarding the relationship between prices and quantities of Sandvik's
salesin the Federa Republic of Germany in the period May-October 1986 (the document mentioned
at the end of paragraph 3.38) the United States considered that this document did not represent a fair
presentation of the data appearing on the computer tapes provided by Sandvik to the Department of
Commerce during theinvestigation. Firstly, this document appeared to aggregate data pertaining to
hundreds of seamless stainless steel tubular products. The computer tapes, on the other hand, had
provided discreteinformation for anumber of product categoriesand for between 150 and 350 products
per product category in either the home or third country markets. The Department had matched each
product group with such or similar comparison groups sold in the United States according to specific
standards established during the investigation. Dumping margins had been caculated for each
comparison group, not on the aggregate basis presented in the document provided to the Panel by
Sweden. This was done to ensure that the comparisons were made on a specific, fair and accurate
basis. Secondly, the document arbitrarily established different quantity groupings without explanation
or justification. Finally, the document presented by Sweden had not been submitted by Sandvik to
the Department of Commerce during the investigation.

3.49 TheUnited States argued that the question of differencesinlevelsof trade, referred to by Sweden
in support of itsview that the Department should have made a quantity adjustment, had not been raised
by the Swedish exporter, Sandvik, during the investigation and should therefore be disregarded by
the Pandl. In addition, this argument was aso specious on its merits. The existence of different
levelsof trade could never demonstrateaclaimed quantity adjustment. Thefirst sentenceof Article 2:6
of the Agreement provided that:

"to effect a fair comparison between the export price and the domestic price in the exporting
country ... the two prices shal be compared at the same level of trade ..."

Anadlowancefor adifferencein quantity, however, originated from the second sentence of Article 2:6,
providing that:

!Seee.g. Hydrogenated Castor Oil from Brazil, 50 FR 51725 (1985) and Stedl Jacks from Canada,
50 FR 42577 (1985).
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"due alowance shall be made in each case, on the merits, ... for the other differences affecting
price comparability.”

Thus, to demonstrate that the export price to the United States had to be compared with the foreign
market value at the same commercia level of trade, afact neither aleged nor proven by Sandvik in
theinvestigation by the Department, boreno relationship to the question of an adjustment for difference
in quantities. The argument of Sweden that orders of the product in question in excess of 100 kilos
in Sweden and the Federal Republic of Germany had constituted more than 20 per cent of the total
salesof the pipesand tubesboreno relationship to the rel evant rulein the Regul ations of the Department
of Commerce that discounts be granted on 20 per cent or more of sales, not that 20 per cent or more
of al sales be large sales. In fact, the sales of over 100 kilos had been nearly as likely to be sold
at high prices as at low prices. The United States further noted in this respect that the Department
of Commerce had made an adjustment for actua cash discounts and a volume rebate provided by
Sandvik.

Exchange rate changes (Article 2:6)

3.50 Sweden argued that, in making comparisons between export pricesto the United States and sales
pricesto the Federal Republic of Germany,* the Department of Commer ce had not made due allowance
for relevant exchange rate changes which had occurred during the investigation period
(May- October 1986). Thisfailureto make an adjustment for exchange rate changes was inconsistent
with Article 2:6 of the Agreement which required inter dia that due alowance be made for "other
differences affecting price comparability". During theinvestigation period the dollar had depreciated
vis-avis the krona by 4 per cent while the mark had appreciated vis-avis the krona by 7 per cent.
At the end of this period, the mark had appreciated by 12 per cent vis-&vis the dollar. This meant
that, in order to avoid an affirmativedeter mination of dumping, Sandvik would have had to continuously
adjust its prices in both the German market and in the United States. It was obvious that it was not
possible for a company to do this, when there were such rapid exchange rate changes in opposite
directions during a short period of time, given that the use of published price lists and the existence
of commitments to customers limited the ability of companies to change prices at short notice. The
Department of Commerce should, therefore, have made adjustments for exchange rate changes which
Sandvik had no chanceto avoid, in particular to takeaccount of therise of the German mark, as Sandvik
could not be expected to change its prices in Germany in order to avoid dumping in the United States.

3.51 The United States argued that, while Article 2:6 of the Agreement required that due allowance
be made for differences affecting price comparability, the party which claimed an alowance had to
be abletojustify the claimed adjustment and permit verification of theinformation on the basis of which
theclaimwasmade. Intheinvestigation of stainlesssteel hollow products, Sandvik had never requested
that an allowance be made for fluctuations between the krona and the dollar on the one hand, and the
krona and the German mark on the other hand. To the contrary, Sandvik had suggested that, with
respect to the conversion of German marks to dollars and krona to dollars "the average of the rates
certified by the Federal Reserve Bank of New York for the third and fourth quarters of 1986" would
beappropriate. The suggestion that an average rate constituted an appropriate measure of an exchange
rate over time clearly demonstrated that Sandvik had never considered the fluctuation in the daily
exchangerateto beof any significance. Whereas Sandvik had never alleged that the Department should
adjust pricesfor fluctuationsin exchangerates, Avesta, the Swedish exporter of welded pipes and tubes,
had requested the Department to use the exchange rate in effect prior to the date of purchase based
uponsignificant fluctuationsinthat rate. TheDepartment had given careful consideration tothisrequest

!As explained in paragraph 2.6, for some products exported by Sandvik AB, the foreign market
value had been determined on the basis of sales to the Federa Republic of Germany.
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based on the facts in the record of the investigation. Had Sandvik made a similar alegation, the
Department of Commerce would have considered whether the facts on record established the need for
an exchange rate adjustment. Because Sandvik had failed to make such an allegation, the resulting
failureto consider the aleged adjustment rested entirely with Sandvik. The United States considered
with respect to the arguments of Sweden on the exchange rate changes, that it had met its obligations
under the Agreement by providing Sandvik full opportunity to demonstrate differences affecting price
comparability, by considering the arguments of Sandvik presented during theinvestigation and by granting
or denying allowances based upon the merits.

3.52 Sweden pointed out that Article 2:6 of the Agreement provided that:

"due alowance shall be made in each case, on its merits, ... for the other differences affecting
price comparability”.

Thus, it was clear from the text of Article 2:6 that investigating authorities were obliged to make
appropriate adjustments, irrespective of whether therewasaclaim for adjustments by exporters subject
to investigation. Under the Agreement respondents were entitled to investigations in which due
allowance was made, inter dia, for fluctuations in exchange rates, especially where investigating
authorities compared export prices with prices of sales to third countries. Sweden disagreed with
the view of the United States that the words "on its merits' in Article 2:6 meant that it was the
responsibility of the exporter who sought an allowance to demonstrate how differences in conditions
and terms of sale affected price comparability;* thissimply meant that decisions on adjustments needed
to bemadeon acase-by-casebasis. Exchangerate changes could affect dumping marginsindependently
from decisions taken by firms subject to investigation. As such, the issue of alowances for exchange
rate changes was distinguishable from the issue of allowances for other factors affecting price
comparahility, such as quantity differences, which resulted from a firm's own decisions. It was,
therefore, reasonable that the responsibility for making alowances for exchange rate changes rested
with the investigating authority. In response to the argument of the United States that Sandvik's
suggestion that an average of the rates certified by the Federa Reserve Bank of New York for the
third and fourth quartersof 1986 be used indicated that Sandvik had never considered thedaily exchange
rate fluctuations to be of any significance, Sweden made the following points.  Firstly, Sandvik's
suggestion had probably not been made independently from the views of the Department of Commerce
onthisissue. Secondly, the choice of average rates for the third and fourth quarters rather than for
the second to the fourth quarter (as the period of investigation encompassed the
period May-October 1986) demonstrated some awareness of the impact of exchange rate fluctuations
during the period of investigation. Astherates established by the Federal Reserve Bank of New Y ork
werequarterly rates establishedin advance and based on transactions at the end of each previousquarter,
it was possible that the rates for the third and fourth quarters constituted a more appropriate measure
of the average exchange rate for the period of investigation than the ratesfor the 2nd to the 4th quarter.
Furthermore, this argument of the United States did not address the question of whether an adjustment
should have been made to the "technical dumping" which Sandvik had no possibility to avoid. The
Regulations of the Department of Commerce provided that manufacturers, exporters and importers
were expected to act within a reasonable time period to take into account price differences resulting
from sustained changes in prevailing exchange rates.? However, in this case Sandvik had not had
the chance to avoid the "technical dumping" which occurred due to the rapid fall of the dollar during
the investigation period. That Sandvik had never requested the Department of Commerce to make
an allowance for exchange rate changes was explained by the fact that al information on prices and

'Supra, paragraph 3.39
2Sweden referred here to section 353.56(b) of the Regulations of the Department of Commerce
in effect in 1987.
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costs had been provided by Sandvik in local currencies and that it was, in the view of Sandvik, the
responsibility of the authorities of the United States to determine the appropriate exchange rates and
to consider the impact of exchange rates on local prices.

3.53 TheUnited States explained that the exchange rates used by the Department of Commerce when
making currency conversions were those published by the United States Customs Service and in effect
on the date of sale of the product subject to investigation. These exchange rates were certified by
the United States Federal Reserve Board. The rates were set quarterly, unless the daily exchange
rate fluctuated by more than 5 per cent from the quarterly rate. The Department made specia
allowances when an exporter could demonstrate that it had made areal effort to follow exchangerates
initspricing. Sandvik had made no such effort. Sweden misstated the standard in the Agreement
for anti-dumping investigations by trying to place a burden on the investigating authority to scout out
the proper adjustments and allowances and grant them regardless of whether a respondent requested
that such adjustments and allowances be made. The correct standard was laid down in Article 6 and
in particular Article 6:1, 6:2 and 6:5, which demonstrated that it was the exporter who must produce
evidencetosupportitsclaims. No Party to the Agreement which had an anti-dumping law unilaterally
granted unclaimed adjustments; all Parties required exporters to claim adjustments and to support
such claims with verifiable evidence. The United States objected to the suggestion by Sweden that
Sandvik's proposal on the use of an average of the certified exchange rates for the third and fourth
quarter of 1986 had been made under influence from the Department of Commerce. It was
understandable that Sweden entertained this suggestion because Sandvik's proposa actually worked
toitsdetriment. When the United States dollar dropped against aforeign currency, an exporter should
logically prefer to go back as early as possible because then its prices converted to fewer dollars.
Sandvik appeared to have reversed its argument. In any case, the supposition by Sweden was
unfounded, because the United States authorities had not advised or influenced Sandvik or its counsel
in any way.

Sales by Sandvik AB to an unrelated distributor in athird country (Article 2:3)

3.54 Sweden pointed out that Article 2:3 of the Agreement dealt with cases where products were
not imported directly from the country of origin, but exported to the importing country from an
intermediate country. When cal culating the margin of dumping, investigating authoritiesweredirected
by this Article to compare the export price from the intermediate country with the comparable price
in the country of export; however, Article 2:3 aso provided that:

"comparison may be made with the price in the country of origin, if, for example, the products
are merely trans-shipped through the country of export.”

In the investigation of stainless hollow steel products from Sweden, the Department of Commerce had
used this second possibility. In onecaseit had compared Sandvik's export price to an unrelated third
country reseller with the export price to customers in the United States. Sweden considered that the
Department should have compared the price charged by thedistributor in thethird country to customers
in the United States with the price charged by Sandvik to its customers in the United States. The
method applied by the Department meant that prices were compared at different levels of trade and
had resulted in an overstatement of the margin of dumping in amanner inconsistent with Article 2:3.

3.55 The United States explained that on 9 June 1987 Sandvik had corrected an earlier submission
concerning sales to an unrelated distributor.  Sandvik had stated on this occasion that these particul ar
sales had not been made to acompany inthe United States, but instead to that company' s parent |ocated
in athird country. The contract between Sandvik and the parent company, however, had required
the parent company to sell themateria only intheUnited States. The contract aso required the parent
company to use its best efforts to promote the sale of these products in the United States. The
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Department of Commerce had decided to include Sandvik's sales to the third-country company among
its sales to the United States for the purpose of price comparison because, by the terms of Sandvik's
contract with the third country party, Sandvik knew and, in fact, expressly provided that the products
wereto besoldonly intheUnited States. Under section 772(b) of theUnited States Tariff Act of 1930,
as amended, the "United States purchase price" was defined as

"the price at which merchandise is purchased, or agreed to be purchased, prior to the date of
importation, from the manufacturer or producer of the merchandise for exportation to the
United States."

Thelegidativehistory accompanying this provisionindicated that, when aproducer knew that aproduct
was intended for sale to an unrelated purchaser in the United States under terms of sale fixed on or
before the date of importation, the producer's sale price to an unrelated middleman should be used
as the "United States purchase price" for purposes of price comparability. Thus, for sales to a
third-country middleman, "United States purchase price”" equalled the price agreed upon between the
foreign producer of the merchandise being exported to the United States and the initial purchaser of
that merchandise, not the price agreed upon between theinitial purchaser of the merchandise and any
subsequent buyer. The reasoning underlying the provision in section 772(b) of the Tariff Act, as
amended, was analogous to that reflected in Article 2:3 of the Agreement. Thus, based on evidence
presented by Sandvik asto itsrelationship with the third-country reseller, the Department had properly
decided to include Sandvik' s shipments to the reseller among the company' s sales to the United States
for price comparison purposes.

3.56 Sweden notedtheargument of theUnited Statesthat the Department had decided totreat Sandvik's
sales to the third-country distributor as sales by Sandvik to the United States because, by the terms
of Sandvik's contract with the third-country party, Sandvik knew and, in fact, expressly provided that
the product was to be sold only in the United States. However, the productsin question had not been
merely trans-shipped through the intermediate country. In this regard Sweden referred to acomment
of the United States in its responses to points raised by Sweden at the conciliation meeting held
in October 1988:

"Indeed, the promotion, marketing, saleand distributioninthe United Statesof Sandvik' shollow
bar was the reseller's principal undertaking in its sales agreement with Sandvik."*

The method used by the Department of Commerce meant that the costs incurred by the reseller for
promotion, marketing and distribution of the products in the United States had been disregarded and
that, consequently, the calculation of the margin of dumping had not been made in a fair manner.

3.57 The United States considered that the arguments of Sweden regarding the question of the sales
to the third country distributor were confused.  Sweden seemed to be objecting to the Department' s
failureto account for differencesinlevel of tradeor perhapsfor circumstancesof sale, but it also seemed
to arguethat, because expenses were incurred by the third-country middleman, the export price should
be the price from the middleman. In response to the latter argument, the United States argued that
the products in question had indeed been "merely trans-shipped” in the sense of Article 2:3. There
had been no further processing and the goods had not been sold for use in the third country. "Mere
trans-shipment" did not mean that the only expenses which could be incurred were shipping costs.
Regarding the apparent claim for alevel of trade adjustment, the United States pointed out that Sandvik
had never aleged during the investigation that a level of trade adjustment was appropriate and had
not provided evidence, as required by Article 6 of the Agreement. Finally, Sweden was incorrect

'Doc. AD/W/187, at 10
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in suggesting that the Department of Commerce had not adjusted for differences in circumstances of
sale; the Department had made adjustments for such differencesfor all of the salesto the United States
where such adjustments had been claimed and proven.

Issues Relating to the determination of injury by the USITC (Article 3)

3.58 Sweden contested the consistency with the Agreement of theinjury determination of the USITC
principaly on the ground that the USITC had not demonstrated a causa relationship between the dlegedly
dumped imports from Sweden and the materia injury to adomesticindustry. This falureto demonstrate
acausal relationship wastheresult of (1) theUSITC' sfailureto meet the requirements of the Agreement
with respect to the analysis of the volume of thedumped imports, (2) theUSITC' sfailureto demonstrate
significant price undercutting, (3) the absence in the USITC determination of factors related to the
imports from Sweden other than volume and price undercutting which explained how the imports had
caused materia injury and (4) an inadequate analysis of the impact of the imports upon the domestic
industry.

3.59 TheUnited Statesconsideredthat theUSI T C had demonstrated aclear causal rel ationship between
the dumped imports and materia injury suffered by the domestic industry and that the evidence in the
record strongly supported the agency' s determination.  Therefore, that determination was fully consistent
with Article 3 of the Agreement. In specific, the existence of a causal relationship was supported
by evidence of (i) the volume of Sandvik'simports throughout the period of investigation, particularly
from 1985 to 1987, (ii) significant price undercutting by the imports and (iii) other factors enunciated
in Article 3, including significant price suppression or depression. In addition, the USITC's
determination contained a thorough anaysis of the impact of the imports on the domestic industry.

(1) Volume of the imports

3.60 Sweden drew the attention of the Panel to the following statement in the determination of the
USITC:

" ... thesignificant volumeof seamless pipeand tubefrom Sweden and the high import penetration
throughout the period of investigation, combined with the pattern of underselling of theseimports
and the revenuelost to the domestic industry, demonstrate that these L TFV imports have caused
injury to the domestic industry."*

Sweden contested the consistency with the Agreement of the analysis by the USITC of the volume
of the imports on the following grounds. Firstly, Article 3:2 provided that, as regards the volume
of imports, consideration should be given to "whether there has been a significant increase in dumped
imports..." ThefactorsmentionedintheUSITC Report ("thesignificant volume" and"thehighimport
penetration”) were not consistent with this requirement.  Secondly, datain the USITC Report concerning

1Stainless Steel Pipes And TubesFrom Sweden: Determination of the Commissionin Investigation
N°731-TA-354 (Final) under the Tariff Act of 1930, Together With The Information Obtained In The
Investigation, USITC Publication 2033 (November 1987), at 15. Pages 1-20 of thisPublication contain
the text of the determinations and views of the USITC. Pages A-1-A-104 contain the "information
obtained in the investigation." Hereafter in this Report the determinations and views of the USITC
will be referred to as"USITC Determination”. The "information obtained in the investigation” will
be referred to as "USITC Report”.
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the volume of imports of seamless stainless steel pipes and tubes from Sweden during the investigation
period provided no evidence of asignificant increase of the volume of theseimports, neither in absolute
nor in relative terms.  Sweden provided to the Panel the following statistics on the evolution of the
volume of imports from Sweden during the investigation period:*2

TABLE 1

Apparent Consumption, US Shipments, Imports and Market
Shares of Stainless Seamless Pipes and Tubes

usS Imp from Imp fr other

Total App. shipments* Sweden countries

cons. sh. t. sh.t % sh.t % sh.t %
1984 28,005 8,010 28.6 5,726 20.4 14,269 51.0
1985 30,693 7,985 26.0 4,592 15.0 18,116 59.0
1986 27,194 6,681 24.6 4,866 17.9 15,647 57.5
1986 15,017 3,988 26.6 2,527 16.8 8,508 56.7
1987 11,175 3,680 329 1,827 16.3 5,668 50.7

*Excluding redrawers

Sweden interpreted the datain thistableasfollows. Firstly, during theinvestigation period the volume
of imports from Sweden, in absolute terms, had declined by 20 per cent from 5,726 tons in 1984 to
4,592 tonsin 1985; subsequently, the importsincreased slightly by 6 per cent to 4,866 tonsin 1986.
Imports in the first six months of 1987 had declined by 28 per cent compared to the level of imports
in the first six months of 1986. Secondly, the Swedish market share (imports as percentage of total
apparent domestic consumption) had declined from 20.4 per cent in 1984 to 15 per cent in 1985 and
increased to 17.9 per cent in 1986. This market share in the first six months of 1987 was 16.3 per
cent compared to 16.8 per cent in the first six months of 1986. Thirdly, while the Swedish market
share declined by more than 4 per cent from 1984 to the first six months of 1987, the market share
of integrated producers in the United States (shipments as percentage of total apparent domestic
consumption) had increased by about the same amount over this period. Finally, the imports from
Sweden as percentage of the production of domestic integrated producers® in the United States had
declined from 74 per centin 198410 62 per centin 1985. Thisshareincreasedto 70 per centin 1986.

'Sweden explained that these statistics were based on tables appearing on pages A-20, A-23 and
A-52 of the USITC Report.

2Sweden was of the view that the statistics on domestic shipments of United States producers of
seamless stainless steel pipes and tubes (page A-23 of the USITC Report) did not include shipments
by redrawers.

*Sweden mentioned as the source of the data on the evolution of production by the United States
integrated producers of seamless stainless steel pipes and tubes Table 3 on page A-22 of the USITC
Report.
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In the first six months of 1987 this share had been 43 per cent compared to 48 per cent in the first
half of 1986. Sweden consideredinlight of these datathat therelevant importshad showed adecreasing
trend in absolute terms as well as relative to production or consumption in United Stated during the
investigation period. Sweden also considered that importsfrom third countries had not been adequately
taken into consideration by the USITC in its determination of injury.

3.61 TheUnited States argued that Sweden was incorrect on the facts when it aleged that the USITC
had not found a significant increase of the volume of dumped imports. Initsdetermination, theUSITC
had made a number of observations on the level and significance of the volume of Swedish imports
during the investigation period. Firstly, the USITC had noted that theseimports had risen to arecord
level during 1984, thefirst year of theinvestigation period.* In fact, the USITC had emphasised that
import levels during 1984 were 60 per cent higher than during the previous year, increasing from
approximately 3,551 ST in 1983 to a record 5,726 ST during 1984.% In terms of market share, the
USITC had observed that Sandvik's import volume represented a penetration level of 20.4 per cent
in 1984. Secondly, the USITC had noted that imports had declined temporarily in 1985, to 4,592
ST and rebounded sharply in 1986, climbing to 4,866 ST even as US apparent consumption fell by
more than 10 per cent, Thus, Sandvik's import volume had risen by almost 20 per cent to 17.9 per
cent in 1986, the last full year of the investigation period.® Thirdly, the USITC had observed that
import penetration by value had risen from interim 1986 to interim 1987. Although it had noted that
import penetration in volume terms had falen dlightly over that period, it had not found this dlight
decline significant in light of evidence that it "nearly coincided in time with the imposition of the
preliminary dumping margins' by the Department of Commerce and, therefore, resulted at least in
part from the anti-dumping investigation.* Finaly, the investigation of the USITC had reveded that,
asoneCommissioner emphasized, import penetration rel ativeto domestic production (oneof thecriteria
explicitly identified in Article 3:2) had also been higher (as a percentage of al domestic shipments)
during the last full year of the investigation period than during the full three-year period.> Thus, the
evidence obtained by the USITC had indicated that: (1) the volume of the dumped imports throughout
the period had been significantly higher than in the year immediately preceding; (2) theimport levels
over the last two full years of the period, 1985 and 1986, had increased substantially in all respects
(in absolute terms and relative to both apparent consumption and production in the United States);
and (3) import penetration rel ativeto domestic productioninthe United Stateshad been higher in 1986,
thelast full year of theinvestigation period thanit had been, onaverage, during theperiod 1984 to 1986.
Accordingly, there had been ample ground for the USITC to conclude that in view of the high levels
of import penetration and increases during the period (examined together with the price undercutting,
pricedeclinesand | ost revenues) thedumpedimportshad caused material injury tothedomesticindustry.

!USITC Determination, at 13 and footnote 47.

d.

3USITC Determination, at 13-14.

“USITC Determination at 14 and footnote 50.

*USITC Determination at 14, footnote 52. The United States explained that the term " production”
as used by USITC referred to the quantity produced in agiven period. Theterm "shipments' referred
to that quantity produced which had |eft the factory and was en route to a customer, i.e., production
which was out the factory door and paid for. Inrelating " production” to "shipments’, the following
equation could beused: production = shipments+ changeininventory. Thus, the term " shipments’
used in footnote 52 of the USITC Determination referred to production which had | eft the factory and
which had been paid for. However, shipments were the key element in examining the evolution of
production and provided the most immediate measure of afirm's level of output.




3.62 The United States further pointed out that Sweden's claim that the imports had demonstrated
adecreasing trend in absolute as well asin relative terms over the investigation period was supported
by only oneisolated fact: atemporary dropinimport level swhich had occurred during 1985, following
the record import volume of 1984. However, it was notable that even during 1985, the lowest year
of the period, import level s had been amost 30 per cent higher than they had beenin 1983. Moreover,
to the extent that import levelsin 1986 had been lower than in 1984, the USITC had noted that decline
could be attributed to the fact that the base year, 1984, had been ayear with exceptionally high import
levels.® Inlight of these factsit had been entirely reasonable for the USITC to accord limited weight
to the temporary decline in 1984-1985.

3.63 The United States also considered that Sweden sought to capitalize on the fact that imports from
that country had surged to arecord level inthefirst year of theinvestigation period. Sweden, in effect,
asked the Panel to discount all of the other evidence relating to the significant increase in import
penetration levelsfrom 1985to 1987 (whether expressedinvolumeor valueterms, in absolutenumbers
or as a percentage of consumption or production in the United States) and the fact that imports throughout
the investigation period had been significantly higher than they had been before. For the USITC to
have analysed the volume data of record in the manner suggested by Sweden would have been to deny
the economic reality of the significantly increased presence of Swedish imports in the United States
market. Theargument of Sweden that inthis casethe USITC could not, consistent with the Agreement,
have relied on the pattern of import penetration to support its determination, would lead to a perverse
result in this and other cases, a result obviously inconsistent with the language and intent of the
Agreement. Firstly, by Sweden's reasoning, the USITC would have had to have focused solely on
the fact that the peak penetration year happened to occur during the first or second year of the
investigation period rather than during the last and, therefore, would have had to have discounted
al the other evidence relating to the significant incresse in Sandvik' simports throughout the investigation
period. Sweden was, in effect, arguing that, regardless of the other information obtained in the
investigation, the fact that Sandvik's imports had surged to an unprecedented record level during the
investigation period supported the view that these imports did not cause injury. This reasoning was
illogical, inequitable and contrary to the language and intent of the Agreement. In addition, Sweden's
argument reflected a fundamental misunderstanding of the concept of injury and causation as provided
for in the Agreement. The Agreement directed a national authority such asthe USITC to determine
whether the volume and price effects of imports had caused materia injury to a domestic industry,
not to ascertain whether one piece of evidence, whenisolated from al the others, could support afinding
of injury. In this case, the pattern as well as the levels of Sandvik's import penetration (punctuated
by two surges, an increase of 60 per cent from 1983 to 1984 and an increase of 20 per cent from 1985
to 1986) had had clear and direct consequences on the domestic market. This was illustrated by the
fact, that within three business quarters of thefirst surgein volume, onemajor United States producer,
Babcock and Wilcox, had ceased production of the like product and exited theindustry. Then, within
onequarter of Babcock' s discontinuing production, Swedish imports had again surged by 20 per cent,
which had caused key indicators such as production and employment for the remaining producers to
continue to decline.

3.64 TheUnited States explained that the USITC' s determination indicated that it had considered data
on the volume of imports of seamless stainless steel pipes and tubes from Sweden in 1983 in order
to emphasize the fact that the import volume in 1984 had been exceptionally high, indeed a record
year. By noting the datafor 1983, import volume for the entire period of investigation had been put
inits proper context. While the USITC in general followed an administrative practice of examining
threeyearsof data, inthiscasetoignoretheextraordinary increaseinimport volumefrom 1983to 1984
in both absolutetermsand as ashare of apparent consumptionintheUnited Statesand thefact that 1984

IUSITC Determination, at 13.




-35-

was a record year would have been to blind the USITC to the economic and business redlity of the
presence and trend of Sandvik's imports in the United States marketplace.  The statements in the
Determination of the USITC with reference to the 1983-84 increase demonstrated that the USITC had
concluded that 1984 had been an exceptionally high year and not that 1983 had been an exceptionally
low year. The information in the record of the USITC's investigation in this case provided strong
support for that conclusion. In making mention of the data for 1983, the USITC had referred to its
Determination and Report in the preliminary phase of thisinvestigation. Inthe Report accompanying
its preliminary determination the USITC had stated that:

"imports of seamless stainless steel pipes and tubes from Sweden rose sharply from 3,551 short
tons in 1983 to 5,726 short tons in 1984" .1

In the preliminary determination the USITC had repeated this language and added that this sharp rise
“represented an increase of 61 per cent".? In addition, the Reports of the USITC accompanying its
preliminary and fina determinations in the countervailing duty investigation of the same products®
contained precisely the same language on the 1983-84 increase. Sandvik, thus was not once but thrice
on noticethat the USITC considered the 1983-84 increase significant. At no point in the anti-dumping
and countervailing duty investigations had Sandvik asserted that the 1983-1984 increase had ssimply
been areturn to normal levels rather than a sharp increase to arecord level, asthe USITC had found.

3.65 TheUnited States made the following observations on the figures mentioned by Sweden relating
to the volume of imports of seamless stainless steel pipes and tubes from Sweden rel ative to production
in the United States of integrated producers. Firstly, it rejected Sweden's comparison to production
only by integrated producers and pointed out that the USITC in its determination* discussed data for
both domestic integrated producers and redrawers. Sandvik'simports as a percentage of the domestic
industry's shipments and production during the investigation period had been as follows:

IStainless Sted Pipes and Tubes from Sweden: Determination of the Commission in Investigation
No. 731-TA-354 (Preliminary) under the Tariff Act of 1930, together with the Information obtained
in the Investigation, USITC Publication 1919, at A-36

?|bid. at 16

3Stainless Sted Pipes and T ubes from Sweden: Determination of the Commission in Investigation
No. 701-TA-281 (Preliminary) under the Tariff Act of 1930, Together with the Information Obtained
in the Investigation, USITC Publication 1903 (October 1986); Stainless Steel Pipes and Tubes from
sweden: Determination of the Commission in Investigation No. 701-TA-281 (Fina) under the Tariff
Act of 1930, Together with the Information Obtained in the Investigation, USITC Publication 1966
(April 1987)

“e.g. USITC Determination, footnote 52.
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TABLE 2

Imports of Seamless Stainless Steel Pipes and Tubes
as Percentage of Domestic Shipments and Production

Integrated Producers and Redrawers

Shipments Production
1984 51.06% 52.07%
1985 40.41% 42.45%
1986 48.07% 46.88%
Int/1986 43.00% 42.26%
Int/1987 33.99% 32.87%

Integrated Producers Only

Shipments Production
1984 71.49% 73.79%
1985 57.51% 62.27%
1986 72.77% 70.52%
Int/1986 63.37% 63.40%
Int/1987 49.65% 48.44%

Several conclusions could be drawn from thesefigures. Firstly, Sandvik'simport penetration relative
to domestic producers shipments and production had been high throughout the period of investigation,
growing sharply in the last full year of the investigation period and dropping off, as the USITC had
found, only after provisional duty deposits began to be collected by the United States authorities.
Secondly, the pattern of import penetration relative to domestic producers shipments and production
reflected the pattern of import penetration relative to United States apparent consumption. Thus, the
USITC had considered the presence of imports in the United States market in each of the three ways
mentioned in Article 3:2 of the Agreement: "... in absolute terms or relative to production or
consumption”.

3.66 Sweden argued that under Article 3:1 of the Agreement adeter mination of injury should be based
on "positive evidence". Inthe case of theinvestigation by the USITC of seamless stainless steel pipes
and tubes the evidence on which the USITC had based its findings was contained in the Report
accompanying itsfinal determination. Theargumentsadvanced by United Statesregarding the manner
in which the USITC had considered the increase of the volume of imports did not appear in the final
determination of the USITC or in the accompanying Report. The United States had claimed that the
USITC had observed that import levels throughout the period of investigation represented a significant
increase over earlier levels and that the USITC had noted that the imports had risen sharply to arecord
level during 1984, the first year of the investigation period and had been 60 per cent higher in 1984
thanduring the previousyear. Thesearguments, however, werenot reflected in thefina determination
of theUSITC or intheaccompanying Report and could therefore, not beregarded as" positive evidence"
onwhich theUSITC had based itsfindings. For example, the statement that the USITC had observed
that import levels throughout the investigation period represented a significant increase over earlier
levels was factualy incorrect. The USITC had concluded in its determination that:
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"... the volume of imports, and the market penetration of seamless pipe and the tube remained
significant throughout the period of investigation”.*

The USITC had at no point made a comparison of the import volume during the investigation period
with "earlier levels'. The statement that the USITC had observed that import levelsin 1984 had been
60 per cent higher than in 1983 was aso factually incorrect. The figure of 60 per cent was not even
mentioned in the determination and the USITC had not drawn any conclusions based on the changes
in import volume from 1983 to 1984. The determination of the USITC had been based exclusively
on data relating to the period 1984-June 1987. Consequently, on the basis of the data gathered by
the USITC, no conclusions could be drawn with respect to any period other than the
period 1984-June 1987, and the USITC had, in fact, not drawn such conclusions. Accordingly, the
arguments of the United States concerning the increase of imports from 1983 to 1984 wereirrelevant.
Evenif datarelating to import volume in 1983 were considered relevant, such data would not support
thearguments of the United States. Thevolume of imports of seamless stainless steel pipes and tubes
from Sweden as share of total United States consumption of those products was approximately 17 per
cent in 1983.2  This was roughly equivalent to the market share of these imports during the
period 1985-June 1987. Finally, theallegation by theUnited Statesthat from 1985to 1986 thevolume
of imports from Sandvik had risen by almost 20 per cent was incorrect. This volume had risen by
only 6 per cent from 1985 to 1986.

3.67 With respect to the allegation of the United States that import penetration relative to production
in the United States had been higher during 1986, the last full year of the investigation period, than
it had been, on average, during 1984 to 1986, Sweden made the following observations. Thefootnote
in the determination of the USITC on which this statement was based referred to shipments and not
to production.® The evolution of the Swedish imports as a percentage of shipments of United States
integrated producers and redrawers during the period 1984-June 1987 was as follows:

1984 51%
1985 40%
1986 48%
Int/1986 43%
Int/1987 34%

Different conclusions could be drawn from these figures by cal cul ating an average value and comparing
that vaue with the figure for a specific year. For example, by using this method it was possible to
show that import penetration had been considerably higher in 1984, thefirst full year of theinvestigation
period, than it had been, on average, during the period 1984-1986. In addition, the period of
investigation defined by the USITC was 1984-June 1987; it was, consequently, inconsistent with this
definition of the investigation period to put emphasis on data for the last full year of the investigation
period. The USITC itself had defined as the investigation period the period 1984-June 1987; the
Report accompanying the final determination had, consequently, not made any reference to data on
import volume in 1983; while the determination itself referred once to import volume in 1983, this
isolated figure could not be the basis of valid conclusions if it was not analysed in conjunction with

IUSITC Determination, at 13.

2Sweden mentioned asthe sourcesof thisinformation: StainlessSteel Pipesand Tubesfrom Sweden:
Determination of the Commission in Investigation N° 701-TA-281 (Find) Under The Tariff Act of 1930,
Together With The Information Obtained In The Investigation, USITC Publication 1966 (April 1987)
a A-16, and USITC Determination, at 13.

SUSITC Determination, footnote 52.

4USITC Determination, footnote 47.
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other economic indicators. For example, domestic consumption of seamless stainless steel pipes and
tubesin the United Stateshad beenlow in 1983, compared to thelevel of consumptionin 1984. Thus,
the absolute increase of the volume of imports from 1983 to 1984 had to alarge extent been the result
of increased domestic consumption.  There had been no reason for Sandvik to deviate from the
investigation period asdefined by theUSITC. All questions to which the company had been requested
to answer had related only to the period 1984-June 1987. In order for arespondent to have adequate
opportunities to defend its interests, it was important that investigating authorities base their findings
only on data relating to the investigation period defined by such authorities.  In addition, the
determination of dumping of the United Sates Department of Commerce had been based on an
investigation covering the period May-October 1986. If data for 1983, i.e. three years before the
alleged dumping had taken place, wereto be considered relevant, thiswould certainly be questionable
as there was no evidence on the existence of dumping at that time.

3.68 The United States considered that Sweden was incorrect in arguing that the USITC had not
emphasized in its determination that Sandvik's import levels throughout the investigation period had
been substantially higher than they had been before and had been more than 60 per cent higher in 1984
thanin 1983. The USITC had emphasized theincreasein importslevelsduring 1984, 1985 and 1986
by noting therecord penetration as compared with levelsin 1983 and by referring to the Report prepared
in connection with its preliminary investigation. That the USITC had discussed the "record" level
in the text and presented the citation to the earlier Report in a footnote was of no substantive
consequence. Sweden was also incorrect in arguing that data for 1983 were irrelevant to this case.
These data were highly relevant and had been discussed in three Reports and two determinations of
the USITC to which Sandvik had had ample time to respond. Sweden at certain points emphasized
import market share and on other points referred to absolute import volume to attempt to demonstrate
the allegedly benign presence of the Swedish importsin the United States market. However, either
set of data supported the determination of the USITC. The United States provided the Panel with
the following data drawn from the USITC's reports in the investigation:

Table 3: Volume of imports, market share of Swedish imports and United States apparent
consumption of seamless stainless stedl pipes and tubes

Volume Market share of U.S. Apparent
(in short tons) Swedish imports consumption
1983 3,551 - 21,057
1984 5,726 20.4% 28,005
1985 4,592 15.0% 30,693
1986 4,866 17.9% 27,194
Int. 1986 2,527 16.8% 15,017

Int. 1987 1,827 16.3% 11,175
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(2) Price Undercutting (Article 3:2)

3.69 Sweden drew the Pandl' s attention to thefollowing statement in the determination of the USITC:*

"As the record reveds, there were eleven orders of seamless pipe and tube placed from 1985
to 1987, that werereported by purchasers during thisinvestigation and thefina cvd investigation
and that involved competition between the domestic product and the imports from Sweden. Of
these, seven were awarded to Sandvik. In these seven orders, the price of the Swedish imports
were 8 to 15 per cent below the quoted domestic prices.”

Given that each year approximately 13,000 orders were placed in the United States for the purchase
of seamless stainless steel pipes and tubes from Sandvik, the number of orders on which the USITC
had based its finding of price undercutting had been extremely limited and not representative of the
exports of Sandvik. In addition, a close examination of the datain the USITC Report revealed that
(1) the USITC had based its finding of price undercutting on price comparisons for a product which
was not representative of Sandvik's exports and (2) the USITC had ignored that the available evidence
did not demonstrate a pattern of price underselling.

3.70 With respect to the product for which price comparisons had been made, Sweden noted that the
evidence relied upon by the USITC in its finding of price undercutting consisted of seven instances
of underselling out of eleven orders of mechanical tubing. This product accounted for aminor part of
Sandvik' s total shipments and had never accounted for more than 10 per cent of Sandvik's tota shipments
intheUnited Statesof stainlessseamlesspipesand tubes covered by theanti-dumping duty investigation.
Furthermore, mechanical tubing was a product clearly distinguished from the other products subject
to investigation (redraw hollows and finished pipes and tubes). Mechanical tubing was not a substitute
for redraw hollows and was not used in the manufacturing of finished pipesand tubes. WhiletheUSITC
had determined that redraw hollows and finished seamless pipe and tube constituted one single "like
product”, it had not discussed the question of whether mechanica tubing was "like" redraw hollows
and finished seamless pipes and tubes. The USITC Report had explicitly identified mechanical tubing
as "onedistinct type of seamless stainless steel pipes and tubes'.? With respect to the factual evidence
on the basis of which the USITC had madeits finding of price undercutting, Sweden pointed out that
the USITC had used three types of information: (1) questionnaire response data from United States
producers and importers of the product from Sweden reporting average prices during the
period January 1984-June 1987;° (2) questionnaire response data provided by purchasers of the
competing Swedish and domestic products for the period January 1985-June 1987;* (3) bid price
information from purchasers for the period 1985-1987.> The first type of information showed that
for most seamless products pricesof United States producers had been fairly stablewhile United States
importers had registered increasing prices. Prices of United States producers for mechanica tubing
had fallen while import prices of this product had fluctuated or increased. The second type of
information had not provided any evidence at all of price undercutting by Sandvik. Finaly, the bid
price information from purchasers consisted of data pertaining to eleven orders of redraw hollowsand
eleven orders of mechanical tubing. Seven of these eleven orders of mechanical tubing had been
awarded to Sandvik. Purchasers had cited lower prices as one, but not the only reason for buying
Sandvik'sproducts. Among the eleven ordersof redraw hollows, Sandvik had been awarded the order
in three cases. In these inquiries of purchaser prices the USITC had not been able to find any
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competition between many of the imported and domestic products. The USITC had ignored this lack
of competition, despite Sandvik's claim that it did not compete with domestic producers in the
United States over a large range of products. Sweden made a number of observations in support of
itsview that theevidence on thebasisof which the USITC had arrived at itsfinding of price undercutting
related to non-competing imports.  Firstly, the products in question were expensive, as demonstrated
by the fact that price quotations were in kgs., not in tons. Thus, these products were not standard
products. A number of the products sold by Sandvik were proprietary grades. Secondly, it was clear
from theinformation collected by the USITC that price was not the only factor determining purchasers
choices of supply. Lead time was also a very important, and perhaps decisive, factor.® Thirdly,
it was clear from the information obtained in the course of this investigation that prices of imported
products had to be lower than those of domestic products in order to compete.

3.71 With respect to the USITC's analysis of the information on bid prices, Sweden pointed out that
the USITC had requested bid price information on the two largest volume purchases of mechanical
tubings and redraw hollows which involved competition between the domestic and Swedish producers.
Three purchasershad reported receiving delivered price quotesfor el even orders of mechanical tubings
and three purchasers had reported delivered price quotes for eleven orders of redraw hollows. The
finding of price undercutting had been based solely on data regarding mechanical tubing. However,
these data did not provide any evidence of significant price undercutting. The data consisted only
of the two largest bids reported by three of thirty-six purchasers who had been surveyed
from January 1985- June 1987. Theother thirty-three purchasersobviously had never found Sandvik
in competition with any domestic producer. Moreover, the three purchasers had only reported their
two largest bidswhich had been small compared to the volume of salesof Sandvik in the United States.

3.72 Sweden concluded in light of the above-mentioned arguments that on the basis of the available
evidence the USITC should have drawn the conclusion that (1) the product coverage and the number
of comparisons did not permit a finding of price undercutting; (2) there had been little competition
between imported and domestically produced products;, and (3) price was only one of the factors
determining purchasers choices of supply.

3.73 The United States argued that the findings of the USITC of significant price undercutting and
significant price depression and suppression by the imports were consistent with Article 3:2 of the
Agreement. Under this provision an examination of price effects of dumped imports should be carried
out either by considering whether there had been asignificant price undercutting by the dumped imports
as compared with the price of alike product of the importing country or by considering whether the
effect of such imports was otherwise to depress prices to a significant degree or to prevent price
increases, which otherwisewould haveoccurred, toasignificant degree. Initsinvestigation of seamless
pipes and tubes from Sweden the USITC had found both significant price undercutting and significant
price depression and suppression.  The United States noted that Sweden had challenged only the first
of thesetwo findings. The price comparison data used by the USITC in its consideration of the issue
of price undercutting®ad revea ed thefollowing facts. Firstly, there had been eleven orders of seamless
pipe and tube placed from 1985 to 1987 which had been reported by purchasers and which involved
competition between the domestic product and the product imported from Sweden.® Secondly, in nine
of the eleven instances (i.e., in more than 80 per cent of the comparisons) the Swedish product had
undersold the domestic product by margins of between 8 and 15 per cent. Thirdly, in seven of the
nine instances of underselling, the order had been awarded to Sandvik. Fourthly, purchasers had
indicated in these instances that the lower price of the Swedish product was one reason they chose
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to buy it.* In addition, the investigation had revealed that the Swedish product had also undersold
the domestic product in eight out of the eleven instances reported relating to orders of redraw hollows.
However, the USITC had not relied on this information in reaching its determination.?

3.74 Regarding the number of price comparisons made by the USITC, the United States argued that
Sweden was factually incorrect in suggesting that the USITC had in fact investigated a larger number
of comparisons than described in the Report. Table 26 of the Report and the accompanying text
described all of thereported bid price comparisons obtained by the staff of the USITC from purchasers
and the Report described fully and precisaly the data sought and obtained by the USITC from purchasers.®
The USITC had sought from large purchasers in the United States bid price information from which
to make price comparisons.® It had requested bid price data for the two largest volume purchases
made during 1986 and 1987 of two different kinds of seamless pipes and tubes - mechanical tubes and
redraw hollows- whichinvol ved competiti on between theimported and domestically produced products.
These two products had been selected in order to obtain data for transactions on the basis of which
accurate and reliable price comparisons could most likely be made which would permit compilation
of thelargest and most reliable database. Specifically, data on these products had been sought because
they represented more than one third of the production of either domestic producers, the Swedish
exporters or both. Six large purchasers had responded to the USITC's questionnaire, collectively
reporting twenty-two orders (eleven for mechanica tubing and eleven for redraw hollows) for which
delivered price quotation comparisons were possible and each of which involved a purchaser's two
largest purchases of the products.> Not al of the purchasers had reported price data for al products
or al (quarterly) time periods during the investigation and some of the reported information had not
been complete.  Therefore, to ensure that the price comparisons reported were reliable, not al
information obtained could be used. The USITC had, however, sought pricing data on a range of
products and from purchasers accounting for a relatively large share of both domestic and imported
product shipments. It would have been impossible for the USITC to obtain information on al of the
orders placed by purchasers or filled by domestic producers or importers. Thus, the USITC collected
information on as many orders as possible; these orders were selected so as to be representative of
alarger number of transactions in the market place. Although, in this case the number of orders had
been small relativeto thetotal, the volume represented by the ordersrelied upon had been much larger
relative to the total volumes shipped by Sandvik and the domestic firms. Moreover, the key to
developing areliable sample was not only size but the representativeness of the sample.

3.75 The United States explained that the USITC had requested Sandvik and the domestic producers
to provide a list of their ten largest selling products.® The products on which various pricing data
had been requested had been drawn directly fromtheselists. TheUSITC could not and did not promise
any producer that it would obtain purchaser bid data on any particular product. However, it could
and did maximizethe chancethat datawererepresentativeby preparingitsquestionnairesin consultation
with counsel for the parties and with purchasers. Since the information reported to the USITC on
the precise percentage of Sandvik's and domestic firms' sales with respect to each type of pricing data
was proprietary business information which had been submitted in confidence, the USITC had not
reported that information to the public. Similarly, the percentage of total reported domestic shipments
of the various types of pipe and tube products bought by purchasers to whom questionnaires had been
sent and who had responded was also business proprietary. Thus, it was not possible to state with
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precision the amount of sales accounted for by each of the products on which data had been obtained.
It was clear, however, that the USITC had sought the relevant information in an objective manner
and through consultation with the parties.

3.76 With respect to the argument of Sweden that it had been improper for the USITC to rely on the
bid price comparisons because purchasers had not indicated that price was the only factor in their
decisions to purchase the product, the United States argued that the Agreement directed national
investigating authorities to examine whether there was significant price undercutting by the imports
but nowhere imposed a requirement that such undercutting could be found only if purchasers stated
that the price of a product was the only reason for purchasing a particular product from a particular
supplier. Not only was there no support for reading such a requirement into the Agreement but, in
fact, to do so would be inconsistent with commercial reality. Consumers rarely made a purchase
decision based only on one factor, whether that factor be price, quality, service, convenience or any
other consideration.

3.77 TheUnited States explained that the USITC had used dataon net weighted averagef.o.b. selling
prices (unit valueprice seriesdata) from producersand suppliersto evaluate pricetrendsin thedomestic
market during the period of investigation, evidence probative on theissue of whether the subject imports
had caused significant price depression or price suppression.! The USITC had found on the basis
of these data that:

"during the period of investigation, prices of domestic seaml ess pipes and tube generally declined
for both hot-finished and cold-rolled products".?

Sweden had maintained that the price trend data were inconsistent with the finding of the USITC on
price undercutting. In fact, these price trend data were irrelevant to the USITC's conclusion with
respect to price undercutting. The USITC had not relied on the price trend data for price comparison
purposes. Sweden had also asserted that the price trend data had been fairly stable. Infact, the data
showed that for two products, domestic producer prices over the three-and-one-haf-year period had
dropped 12 to 14 per cent and that for the remaining three products pricesover that period had virtually
remained unchanged. Both indications were fully consistent with afinding of significant price depression
(the two price declines) or suppression (the three stagnant price series).

3.78 With respect to the time period for which price information had been sought by the USITC, the
United Statesexplained that theUSITC had obtai ned net weighted average selling pricesfrom producers
and importers, and price bids and purchaser delivered price comparison data from purchasers. The
producer and importer pricing data, whichtheUS TC had used to gaugepricetrendsintheUnited States
market, had covered thefull three-year period of investigation. Bid and net weighted-averageddivered
price comparison data obtained or sought from purchasers, however, had been requested for only the
last two-and-one-half years of theperiod of investigation for two principal reasons. Firstly, theUSITC
had found that buyers usualy kept less complete records of their individual purchase decisions than
sellers, particularly as the time of purchase grew more distant. In addition, the USITC requested
information not only on the price and the amount of a purchase but also on the reasons why a purchase
had been made from a particular supplier and other suppliers whose bids or offers had been rejected.
Consequently, in order to obtain not only complete but also reliable data, the USITC, in general, did
not request data from purchasers for the first year of the investigation period. Finally, requests for
purchaser data could impose a burden on buyers who were not interested parties to the investigation.
Thus, the USITC sought to minimize that burden while still conducting a thorough investigation.

ysITC Report, at A-61-65
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3.79 The United States aso pointed out that in its investigation the USITC had properly found that
the imports subject to investigation (stainless steel pipes and tubes) corresponded to two like products
produced by the United States industries: seamless stainless steel pipe and tube and welded stainless
steel pipeandtube. Indefiningthe"like product” inthisinvestigation, asin many other investigations,
the USITC had examined the characteristics and uses of the products, including the following factors:
(2) physical appearance; (2) end uses; (3) customer perceptions; (4) common manufacturing facilities
and employees; (5) production processes; (6) channels of distribution; and (7) interchangeability
of the product. Neither Sandvik nor the Government of Sweden had challenged the definition by the
USITCof the"likeproduct” inthiscase. TheUnited Statesargued that, despite theapparent acceptance
by Sweden of the "like product” definition of the USITC, Sweden was now asserting that the USITC
should have excluded from its analysis of import volume what Sweden described as " non-competing
imports." By "non-competing imports’ Sweden apparently meant those imports from Sweden of specific
pipe and tube aloys which had been included within the scope of both the definition by the Department
of Commerce of the products subject to investigation and the definition by the USITC of the seamless
"like product” but which, according to the Report of the USITC, had no precise US produced equivalents.
The United States considered that the argument of Sweden was both factually and legaly flawed.
The Agreement provided that national investigating authorities should examine the existence of injury
to the domestic industry producing the like product. Among the factors the national authorities were
directed to examine was "the volume of the dumped imports’. Neither the Agreement nor itsdrafting
or interpretative histories indicated that the investigating authorities were to include in the analysis
of "import volume" only thoseimportswhich had precise domestically-produced equivalents. Sandvik
had not sought to have excluded from either the definition by the Department of Commerce of the
subject importsor thedefinition of the"like product” by the USITC Sandvik' simported seamlessalloys
which Sweden now claimed were not competing with products of United States producers. In fact,
Sandvik had encouraged the USITC to find that Sandvik Steel (Sandvik's wholly-owned United States
redrawer subsidiary) as well as other redrawers be included in the definition of "domestic industry”
and that their products, therefore, be included within the definition of the "like product”. Sandvik
Steel produced some of the proprietary alloys in respect of which Sweden claimed that they did not
compete with the US made proprietary alloys.

3.80 The United States further considered that Sweden's argument on the question of competition
between imported and domestic products was not supported by the facts obtained in the investigation
by the USITC. For example, therecord did not support Sweden's assertion that its proprietary alloys
did not, in fact, compete with US made products. The presence in the market of avolume of dumped
imports might have an impact on saes of domestically-produced aloys which were not precisely
equivalent, particularly inthe case of commoditiessimilar to steel pipesand tubeswhichwererdatively
interchangeable in use with other similar products. The investigation had revealed that there were
alarge number of different seamless products and that most seamless producers manufactured some
but not all of these products. Sandvik had not demonstrated to the USITC and Sweden had not
demonstrated in the proceeding before the Panel that, in fact, there was not a high degree of
interchangeability among the various seamless aloys and that purchasers would switch from one to
another based on differencesin price, availability or other factors. That was precisely what the USITC
had found (and what neither Sandvik nor Sweden had contested) in its conclusion that seamless pipes
and tubes constituted one "like product”. Thus, Sweden had not shown that imports for which there
might not be precise US made equivalents were, in fact, "non-competing” imports and the record of
the investigation did not support any such inference. Indeed, the opposite inference was the more
plausible one: i.e., that two products similar in characteristics and uses did compete, even though
they might not be precise equivalents. For example, Coca-Cola was a proprietary cola soft drink
which neverthel ess competed vigorously not only with Pepsi-Cola and numerous other proprietary cola
drinks but also with 7-Up and many non-cola forms of carbonated beverage. Yet, neither Coke and
Pepsi nor Coke and 7-Up were precise equivalents. Sweden had not shown that purchasers in the
United States did not, in fact, consider a variety of aloys in deciding which one to buy. Instead,



Sweden relied on the label "proprietary aloy" to argue that the Commission should have drawn the
inference that such aloys did not compete. The record of the investigation did not support that
inference.

3.81 Regarding the argument of Sweden that the number of price comparisons made by the USITC
demonstrated that Sandvik' simportsrarely competed with domestic products, the United Statespointed
out that, by using thisargument, Sweden was suggesting that if aprice comparison could not bereported
for two products, they did not compete. The United States contested the implication of Sweden's
argument that a sufficient number of price comparisons had not been presented by the USITC. The
pricing data sought and obtained by the USITC wereample. Moreover, aprice comparison had been
reported only when the two products for which the comparison was made were as nearly identical as
possible or werein fact identical.  In contrast, competition between products could and did occur if
the products were both "like products’, i.e., if they were similar in characteristics and uses, but not
identical. Thus, the two concepts were very different and should not be equated. Price comparison
datawerereported only if aprecise product-to-product match could bemade. Otherwisethecomparison
would bemeaningless. Competition between productsinthemarket placewasamuch broader concept.
In effect, Sweden's criticism on this point created a no-win situation for the USITC. If the USITC
wascareful inreporting comparisons, Sweden would arguethat therewasno competition. IftheUSITC
reported comparisons on products which were not precisely the same, Sweden would argue that the
price comparisons were meaningless.

3.82 With respect to the explanation by the United States of the analysis of bid price information by
the USITC, Sweden argued that, while United States used the term "seamless pipes and tubes’, in
fact the product for which thisinformation had been obtained (mechanical tubing) had never accounted
for more than 10 per cent of Sandvik's shipments in the United States market and was clearly
distinguishable from the other products covered by the investigation. In its description of this bid
price information the United States had argued that the imported Swedish product had undersold the
domestically produced product in nine of the eleven cases by 8 to 15 per cent. It was interesting that
Sandvik had won the order in only seven of these cases and had lost the order in two cases athough
in those cases the prices of the domestic product had been 10 and 14 per cent higher than the prices
of the Swedish product. This raised the question of whether undercutting margins of 8 to 15 per cent
were significant or were norma margins of undercutting for imported stainless steel pipes and tubes.
In the Report accompanying the final determination of the USITC numerous examples had been given
which showed that there were factors other than price which determined the choice by purchasers of
their suppliers of seamless stainless pipesand tubes.* Thesefactorshad, however, not been adequately
taken into consideration by the USITC.

3.83 In response to the arguments of the United States that mechanical tubings and redraw hollows
had been selected in order to obtain data for transactions on the basis of which accurate and reliable
comparisons could be made and that these two products had represented more than one third of shipments
of seamless productsin 1986 of domestic producers, the Swedish exporter or both, and weretherefore
most likely to be representative of alarger number of transactions, Sweden provided the following
dataon the share of mechanical tubing and redraw hollowsin Sandvik' stotal volume of sales of seamless
stainless steel pipes and tubes in the United States:

'USITC Report, at A-72-75
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Year Percentage
1984 13%
1985 17%
1986 15%
1987 9%

If the USITC had wanted to select data which were representative, it was difficult to understand why
it had ignored that the bulk of Sandvik's sales in the United states did not consist of the selected two
products and had relied on data relating to a product which accounted for less than 10% of Sandik's
shipments of seamless pipes and tubes covered by the investigation. Sweden noted the argument of
the United States that data had been requested by the USITC on the basis of objective criteriaand in
consultation with the party to theinvestigation. Therewas no doubt that the USITC had indeed sought
this information in an objective manner and that it had had very good knowledge of the representativeness
of the productsonwhichinformation had been requested. Thismeant that theUSITC must haverealised
that the data which it had obtained were insufficient to prove the existence of significant price
undercutting.  In response to the comment of the United States that, although the number of orders
for which bid price comparisons had been made had been small relative to the total, the volume
represented by these orders had been much larger relative to the total volumes shipped by Sandvik
and domestic competitors, Sweden argued that for each product for which bid price comparison had
been made only three purchasers had reported bid price data.  In the case of mechanica tubing, the
product onwhichtheUSITC had based itsfinding of significant priceundercutting, thirty-six purchasers
had been surveyed, but only three purchasers had reported data. For redraw hollows it was not known
how many purchasershad been surveyed; it wasreasonableto assumethat thisnumber had been greater
thanthree. However, evenif six purchasers had reported bid price dataon their two largest purchases,
it was obvious that the volume of sales represented had not been large compared to the total volume
of sales the United States.

3.84 Sweden confirmed that Sandvik had not contested the USITC's "like product” definitionsin this
investigation. However, clear distinctions between segments of alike product should not be disregarded.
The Report of the USITC had made such distinctions between rel evant segments and had characterized
mechanical tubing as "one distinct type of seamless stainless pipes and tubes'. Furthermore, data
had been provided in the tables in the Report for each segment separately.*

3.85 With respect to Sweden's suggestion that the USITC had not given adequate consideration to
the importance of certain non-price factors as factors influencing buyers choices of supplier, the
United States considered that this suggestion was plainly contradicted by the Report of the USITC.2
Information on non-price factors had been fully and clearly described in the Report of the USITC and
was completely consistent with the evaluation by the USITC of the pricing data and the determination
of the USITC. The information obtained indicated clearly that those non-price factors did not play
adeterminativerdlein purchaser'sdecisions. The USITC had not found it necessary to reiterate that
information in its determination.

(3) Price suppression and price depression

3.86 The United States argued that Article 3 of the Agreement made it clear that the focus of the
causation and injury inquiry by domestic authorities was whether a causal link existed between the
importsandinjury tothedomesticindustry, not whether priceundercutting or any other factor identified
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in that Article should be accorded greater or less weight in an individua case. Article 3 provided
that, in examining a causal link, the investigating authorities should examine a number of factors and
that "no one or several of these factors can necessarily give decisive guidance.” In conducting its
analysisin theinvestigation at issue, the USITC had followed the framework established by Article 3.
It had not only examined the volume of imports and evidence pertaining to the existence of price
undercutting, but also declining prices, lost revenues and the impact of the imports on the domestic
industry. Inthiscase, evidencereatingtoall of thesefactorsstrongly supported thefinal determination
of the USITC. For example, the USITC had examined the net weighted-average f.o.b. selling prices
(unit value price series data) from producers and importers in order to evaluate price trends in the
domestic market during the period of investigation, information probative on the issue of whether the
subject imports had caused significant price depression or prevention of priceincreases.! TheUSITC
had found on the basis of these data that:

"during the period of investigation, prices of domestic seamless pipe and tube generally declined
for both hot-finished and cold-rolled products".?

Thus, regardless of whether the evidence obtained by the USITC on price undercutting was sufficiently
representative, the evauation by the USITC of the volume and price effects of the imports under
Article 3:2 was supported by the reported declining prices, evidence probative on the question of price
depression and prevention of price increases caused by the imports.

3.87 Sweden pointed out that, on the basis of Table 24 in the Report of the USITC and the comments
by the staff of the USITC on that Table, it could be concluded that domestic prices had been fairly
stable. However, irrespective of whether the price trends for domestic products had been declining
or had been stable, the determination of the USITC had not involved any analysis of the question of
whether the subject importshad caused significant pricedepression. Asdemonstrated by thedescription
in the Report of importer price trends® and the data on the basis of which Table 24 had been compiled,
Sandvik' spricesof finished pipesand tubesand redraw hollowshadincreased while pricesof mechanical
tubing had either increased or fluctuated. Even if it might be true that there had been a stagnation
of prices of United States producers during the period of investigation, Sandvik's prices had increased
for the majority of its products.* Consequently, Sandvik could not be found to have caused price
suppression or price depression.

(4) Other factors related to the imports of Sweden

3.88 Sweden considered that, in the absence of evidence of a significant increase of the volume of
the imports subject to investigation and of significant price undercutting by these imports, it should
have been demonstrated that there were other factors related to the imports from Sweden which had
anegativeimpact upon the condition of thedomesticindustry intheUnited States. However, theUSITC
had failed to demonstrate that such other factors existed.

3.89 The United States argued that the analysis and injury determination by the USITC was based
upon a proper examination of the volume, price effects - including price undercutting and price depression
and suppression - and impact on the domestic industry of the Swedish imports and was consistent with
Article 3:2.
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(5) Impact on the domestic industry (Articles 3:1; 3:3 and 3:4)

3.90 Sweden argued that Article 3:1 of the Agreement required that a determination of injury involve
an examination of theimpact of imports on the domestic producers and that, according to Article 3:3,
this examination must take into account all "relevant economic factors.” Article 3:4 recognized that
"there may be other factors which at the same time are injuring the industry" and provided that "the
injuries caused by other factors must not be attributed to the dumped imports'. The analysis by the
USITC of theimpact of the imports of seamless stainless steel pipes and tubes from Sweden had been
conducted in a manner inconsistent with Article 3 because (1) the USITC had not given adequate
consideration to the condition of those domestic producers known as"redrawers'* and (2) the USITC
had not considered injuries caused by factors other than the imports from Sweden.

5.1 Condition of the domestic industry

3.91 Sweden was of the opinion that the USITC had based its conclusions on the condition of the
domestic industry exclusively on data relating to integrated producers and had not considered the
condition of the redrawers who accounted for approximately one third of total domestic production
intheUnited Statesof finished seamlesspipesand tubes. Whilethe section of the USI T C determination
entitled " Condition of the domesticindustry” included some dataon redrawersin footnotes, theUSITC
had not attempted toincludetherel atively positivetrendsin thedataconcerning redrawersinitsanaysis
of the condition of thedomesticindustry. By failingtoincludethedatainthedevelopment of production
by domestic redrawers in its analysis, the USITC had understated the market share of the domestic
industry and overstated the decline of this share in the period 1984-86. The USITC had not paid
any attention to the figures on the production by domestic redrawers, despitethefact that it had defined
the relevant domestic industry asincluding the redrawers.? Capacity developments of domestic producers
had been discussed in the determination of the USITC only with respect to integrated producers.®

Capacity utilization also seemed to be discussed in the determination only with respect to integrated
producers although the text of the determination was ambiguous on this point.* Furthermore, the
discussion by the USITC of the development ofdomestic shipments and employment also referred
exclusively to integrated producers.® The USITC had concluded with respect to the condition of the
domestic industry:

"On the basis of the sharp declinesin capacity, production, shipments employment and net sales,
wedeterminethat theUnited Statesseamlesspipeand tubeindustry hassuffered material injury."®

Footnotesin the determinationindicated that the production by domestic redrawershad increased during
the period 1984-1986 by 7.5 per cent and that their production capacity had increased during the same
period by 1.8 per cent. During this period shipments and capacity utilization of redrawers had aso
increased while employment had remained stable.” Sweden concluded in light of this information on
various economic indicators of the condition of domestic redrawers that the USITC had based its
conclusion on the condition of the domestic industry on data relating to only a part of that domestic
industry.

The USITC had defined the term "redrawer" as "a company that purchases a hollow tube (i.e.,
a redraw hollow) and cold-works it, reducing the outside diameter and wall thickness'. USITC
Determination, at 8, footnote 21.

2USITC Determination, at 8 and 11, footnote 32.
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3.92 TheUnited Statesargued that Article 3:2 of the Agreement directed that theimpact of theimports
subject to investigation be assessed "on domestic producers of such products’. In its examination
of theimpact of theimports, the USITC had explicitly considered economic indicators of the condition
of the domestic industry mentioned in Article 3:3 in relation to both redrawers and integrated firms.
The following economic indicators of the condition of the domestic redrawers had been explicitly
described by theUSITCinitsdetermination: production?, capacity and capacity utilization?, shipments?,
year-end inventories’ and employment.®> Thus, the USITC had examined for the redrawers each of
the indicators with respect to which it had aso examined data obtained from integrated producers.
In addition, the USITC had considered data on two other indicators which included data for both
redrawers and integrated producers. (1) domestic shipment data by vaue® and (2) net sales and
profit-and-loss data.” The record demonstrated that the USITC had considered redrawer data and
integrated producer dataseriatim rather than in aggregatein order to avoid apotentia problem of double
counting shipments by integrated firms to redrawers and by redrawers to end-users (see infra,
paragraph 3.93). During theinvestigation, the Swedish producer, Sandvik itself had explicitly urged
the USITC to avoid this same double-counting problem as to shipments by Sandvik'sU.S. subsidiary.
Thus, it was apparent from the determination that the USITC had not excluded redrawer data The
"market share" of United States producers and the decline in that share had not been misdescribed.
The USITC had discussed the market share of the domestic industry a only one point.® In that
discussion, it had explicitly considered the market share of domestic producers to include redrawers.

3.93 TheUnited States considered that the decision taken by the USITC to examine datafor redrawers
and integrated producers seriatim was reasonabl e and consistent with theway in whichit had discussed
datain other investigationsinvolving finished aswell as semi-finished products. The Report described
shipment datain two forms, by unit and by value. The unit shipment data had been presented seriatim
rather than in aggregate for two reasons. Firstly, the data had been presented separately in order
to avoid double-counting shipments. Integrated producers shipped redraw hollows to redrawers of
semi-finished pipes and tubes. Redrawers shipped finished pipes and tubes. To count in asingle
analysis both shipments to redrawers and shipments by redrawers would exaggerate their production
as part of the total production of the domestic industry.® Secondly, the unit shipment data had been
presented seriatim so as to enable the staff of the USITC to report a number as close as possible to
100 per cent of actual domestic unit shipments.’® This methodology had not resulted in a distortion
of the position of redrawers, unlike the methodology which had been proposed by Sandvik for the
tabulation of shipments by unit. The USITC had carefully explained its methodology.** TheUSITC
had in its determination aso explicitly considered shipment data by value. In the case of these data,
it had examined aggregate data including both the value of shipments by integrated producers and the
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vaue added by redrawers.’ Indeed, the USITC had noted that redrawer value added was substantial .
Thus, neither the staff nor the USITC had ignored datafor redrawers; infact, such datawereexplicitly
considered. In order to be consistent, the USITC staff had chosen to present data for other economic
indicators of the domestic industry (e.g. employment, production, capacity and capacity utilization)
in the same manner as the unit shipment data, i.e., datafor redrawers had been presented back to back
with data for integrated producers.® On its face, such an approach was logica because it permitted
the USITC to compare different economic indicators such as employment or the level of capacity
utilization for the two groups of producersfrom acommon database. |f these data had been presented
seriatim for unit shipments and in aggregate for other economic indicators such as production and
employment, the USITC would have had to factor out redrawer unit shipment data in order to make
a meaningful comparison among the various indicators.

3.94 Inresponse to Sweden's challenge to the USITC' s consideration of domestic industry data, the
United States discussed the way in which the USITC considered information on three key economic
indicators: (1) shipments; (2) production, and; (3) profitability. The USITC had examined unit
shipment data for integrated producers, unit shipment data for redrawers and shipments by value of
both integrated producers and redrawers (including redrawer value added). The data had shown that
unit shipments by integrated firms had declined during each year of the period of investigation, that
redrawer unit shipments had risen by approximately 7 per cent from 1984 to 1986, had fallen by almost
10 per cent from interim 1986 to interim 1987, and that shipments by value (incorporating data from
both sets of firms) had aso declined during the period. Moreover, the sharp increase in the rate of
decline was particularly significant in light of the fact that data for Babcock and Wilcox had had no
impact on theinterim comparison because that firm had ceased production of thelike product in 1985.4
With regard to production, the USITC had observed that production by integrated producers had declined
by 11 per cent from 1984 to 1986 and by an additional 5 per cent in interim 1987 over interim 1986.°
It had further observed that production by redrawers had first increased by 7.5 per cent during the
period 1984 to 1986 and had then dropped sharply by more than 10 per cent in interim 1987 over
interim 1986.6 Moreover, while redrawer production had increased during 1984 and 1985, between
interim 1986 and interim 1987 redrawer production had dropped sharply by 10 per cent, thus wiping
out the entirerate of productionincreasefor 1984 and 1985, and then dropping an additional one-third.
The USITC had examined al of these data, including the sharp redrawer decline, and had found that
production had decreased sharply during the period. Finaly, with respect to the profitability of the
domestic industry, the USITC had made three observationsin its determination. Firstly, it had stated
that "the declinein net saleswasreflected in theindustry' sgenerally low profitability over the period”.
Secondly, it had stated that "theincreasein profitability in 1986 is partialy attributableto the departure
fromtheindustry of Babcock and Wilcox" and, thirdly, the USITC had observed that " operating profits
declined sharply ininterim 1987 ascompared withinterim 1986".7 Each of these commentswasfirmly
grounded in the evidence of record on the subject investigation. The USITC Report indicated that
net income (or 10ss) as a percentage of net sales had been negative 12.5 per cent in 1984, had risen
to 3.1 per cent in 1985 and to 6.2 per cent in 1986. Subsequently, it had dropped to 5.2 per cent in
interim 1986 and had dropped even more sharply, by more than 50 per cent, to 2.4 per cent in
interim 1987.8 Thus, operating profitsasashareof net sales had reached apeak of 6.2 per centin 1986,
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which, asthe USITC had noted, was the year in which Babcock had ceased its production. In view
of thesefigures, the statement by the USITC that the industry' s profitability had been "generally low"
was reasonable and fully supported by the record of the investigation. Finally, the USITC had noted
that profits had dropped precipitously, in interim 1987, falling more than 50 per cent.

3.95 Sweden considered that the problem of double-counting, which had led the USITC to present
certain datafor integrated producersand redrawer s seriatim could not be considered asufficient ground
for the USITC not to include redrawer datain its analysis of theimpact of theimports on the domestic
industry as defined by the USITC. The mere existence of data on redrawers in the footnotes to the
text of the determination did not prove that these data had been included in the analysis by the USITC.
In this respect it was significant that each time the USITC had discussed the Swedish market share,
it had done so on the basis of market share defined in terms of quantities. Thisillustrated the point
that redrawer data had not been considered because the domestic production defined in terms of quantities
did not include production by redrawers. The Swedish market share, expressed as percentage of
domestic production by quantities had amounted to 15-20 per cent. However, amore correct measure
of the Swedish market share would be a market share calculated on the basis of value and taking into
account the value added by the production of redrawers. The Swedish market share calculated in
thismanner had amounted to 11-14 per cent. Thisfigure could, however, befound only in the Report
accompanying the determination* and had not been discussed in the determination itself. In response
to the argument of the United States that, if the data on such economic indicators as employment and
production had been presented in aggregate, the USITC would have had to factor out redrawer unit
shipment data, Sweden argued that, had there been some indication in the determination of the USITC
of thelikely result of such aprocess of "factoring out", this would have indicated that the USITC had,
at least to some extent, considered data for redrawers. However, the determination did not contain
such an indication.

(5.2) Injury caused by other factors

3.96 Sweden argued that theanalysisby the USI T C of theimpact of the subject importson thedomestic
industry was biased because of the failure of the USITC to consider the fact that one of the domestic
producers in the United States of seamless stainless steel pipes and tubes, Babcock and Wilcox, had
ceased productionin 1985 for reasons not related to competition from theimports from Sweden covered
by the investigation. The company had been a magor producer of seamless stainless steel pipes and
tubes and its departure from the industry had had a significant impact upon domestic production and
employment in the United States. The main causes of the departure of this company had been the
declineinconstruction activity in thenuclear power and petroleumindustriesand thecompany' sdecision
not to make the necessary investments to shift its production to other markets. The determination
of the USITC was in this respect inconsistent with the requirement in Article 3:4 that "injuries caused
by other factors must not be attributed to the dumped imports'. Under this provision, the USITC
should have analysed the causes of the departure of Babcock and Wilcox and include this examination
in its causation andysis. Available information indicated that not even the domestic integrated producers
could beconsideredto havesuffered material injury if oneexcluded datarel ating to Babcock and Wil cox.
Thus, the sharp declines found by the USITC in aggregate capacity, production, shipments, employments
and net sales were mainly attributable to the departure of this company from the industry. Similarly,
the findings of the USITC on lost revenues and on the generally low profitability appeared to be based
entirely on the effects of the departure of Babcock and Wilcox. The profitability of the remaining
four integrated producers had improved substantially between 1984 and 1986 although it had declined
in the first six months of 1987. Thisdecline, however, appeared to reflect the decline by 20 per cent
of domestic consumption. Inorder to further illustrate theimportance of Babcock and Wilcox, Sweden

'USITC Report, at A-56
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pointed to available data on the evolution of the production capacity of integrated producers. This
capacity had decreased from 21,3000 ST in 1984 to 18,300 ST in 1985 and 15,300 ST in 1986. At
least 3,000 ST of this declinewas accounted for by the cessation of production by Babcock and Wil cox.
In addition, the USITC itself had stated in its determination that:

"... theincreasein profitability in 1986 ispartidly attributableto thedeparture from theindustry
of Babcock and Wilcox".*

3.97 The United States considered that Sweden's argument that Babcock's data should have been
excluded from the analysis by the USITC suffered from three principal weaknesses.  Firstly, the
Agreement authorized anational administering authority such astheUSITC to excludefrom itsmaterial
injury analysis data from a member of the domestic industry in only one circumstance, namely where
adomestic producer was arelated party within the meaning of Article 4:1(i). Sweden had not argued,
and the record would not support, exclusion of Babcock's data under the related parties provision of
Article4. Moreover, the Agreement directed a national investigating authority to examine injury
toadomesticindustry "asawhol€", rather than, as Sweden would haveit, by conducting afirm-by-firm
andysis. Asboth the 1959 Report by a group of Experts® and the Panel Report in a dispute between
Finland and New Zealand® had found, an injury determination under the Agreement must be made
on the basis of the industry "as awhole".* By contrast, Sweden was proposing that the USITC focus
only on the harm suffered by single producer (Babcock and Wilcox) excluding such questions as how
the domestic producers as a whole had performed in the wake of Babcock's departure.  Secondly,
even after Babcock and Wilcox had exited the industry, the industry's condition had deteriorated.
The USITC had found that most of the economic indicators of the domestic industry's performance
had declined throughout the investigation period, both while Babcock and Wilcox had been a producer
of seamless pipes and tubes and after it had exited the market. Theindustry's deterioration had been
reflected in the poor financial condition of the industry which, as noted by the USITC, had improved
temporarily in the immediate wake of Babcock and Wilcox' departure and had declined sharply again
inthefirst six monthsof 1987, 18 months after Babcock had withdrawn from theindustry. Therecord
also indicated that the domestic industry as a whole had had substantial unused capacity which could
have been used to increase production in the wake of the exit from the industry of a firm which had
accounted for a substantial share of the production by domestic integrated producers. Despite the
existenceof substantia excesscapacity, thedomesticindustry' scapacity utilization had barely increased
after Babcock and Wilcox' exit and had, in fact, dropped from interim 1986 to interim 1987, aperiod
in which capacity had been faling.> Thus, data for the domestic industry as a whole indicated that
the losses suffered by Babcock and Wilcox and other firms in the first two years of the period had
in large part not been recaptured by the domestic industry in 1986 and interim 1987, in the face of
sharply higher import volumes from Sandvik (in 1986), consistent underselling, declining prices and
lost revenues. The United States considered that athird problem with Sweden's position on this point
was that its hypothesis concerning the reasons for the exit of Babcock and Wilcox from the industry
was not supported by the evidence obtained by the USITC in theinvestigation. Theevidenceindicated
that Babcock and Wilcox had been affected by the subject imports. The fact that the firm had exited
theindustry in theimmediate wake of Sandvik'srecord import penetration indicated that these imports
had caused the withdrawal of this firm.
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3.98 Moreover, the United States explained that the USITC had noted that Babcock and Wilcox had
discontinued production of the seamless like product in August 1985 and that the data from that firm
were large enough to have had a noticeable effect on domestic industry data.* However, the USITC
had further found that despite a modest improvement in the industry's financial performance in the
immediate wake of Babcock' sexit from theindustry, those gainshad not been sustained. Theindustry
had not recaptured most of the earlier declines in production, shipments, capacity and other factors
and, in fact, most of those indicators had continued to decline following Babcock's exit particularly
toward the end of the period.

3.99 Sweden explained that Babcock and Wilcox' s decision to discontinue its seamless pipe and tube
production could largely be attributed to the decline in its captive demand. Historicaly, Babcock
and Wilcox provided seamless pipe and tube as part of its construction operations (project sales) for
the power and petroleum industries. Because Babcock and Wilcox's pipe and tube facilities were
largely dedicated to the provision of construction materials for its own project sales, it appeared as
if Babcock and Wilcox never played a substantial role as a market participant. Sweden pointed out
that the process resulting in the exit of Babcock and Wilcox from the domestic industry had aready
begun in early 1984, more than two and one haf years before the anti-dumping duty petition against
theimportsfrom Sandvik had beenfiled. Thefact that intheperiod 1984-1985 neither the management
of thisfirm nor its labour union had requested trade adjustment assistance to the United States Department
of Labour or filed for import relief strongly indicated that the management of the firm and its labour
union did not consider that the firm's difficulties had been caused by imports. It was, therefore,
inconsistent to ascribe the closure of plants by Babcock and Wilcox to imports from Sweden when
the company itself had not done so and had not availed itself of the possibilities to seek import relief
measures. While it was correct that under the Agreement it was the industry as a whole which
constituted the relevant entity in the analysis of injury, this did not entitle investigating authorities to
disregard important changes within the domestic industry. The interpretation by the United States
was in this respect inconsistent with Article 3:1 of the Agreement, according to which an injury
determination shouldinvolve an " objective examination" of relevant factors, and with Article 3:4which
clearly provided that "injuries caused by other factors... must not beattributed to thedumpedimports.”

3.100 Sweden did not agree with the view that the Agreement authorised the exclusion of data for
an individua firm from the analysis of the domestic industry only under the circumstances foreseen
inArticle 4:1(i). The Report of the Group of Expertsadopted on 3 May 1959 contained thefollowing
Statement:

"The Group then discussed the term "industry” in relation to the concept of injury and agreed
that, even though individual caseswould obvioudly giveriseto particular problems, asagenera
guiding principle judgements of material injury should be related to total national output of the
like commodity or a significant part thereof."?

Thus, the Report did not, ascontended by the United States, mandatethat an injury investigation always
be conducted with respect to a domestic industry as awhole. The investigation of seamless stainless
steel pipes and tubes could be considered an "individua case' which, as aresult of the cessation of
production by Babcock and Wilcox, had raised a "particular problem." This "particular problem”
had been caused by alack of demand for products supplied by Babcock and Wilcox. Investigating
authorities in anti-dumping duty investigations were under an obligation to take into account this type
of "particular problems’ in order to carry out their obligation under Article 3:1 of the Agreement

'USITC Determination, at 13 and USITC Report, at A-14
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to base their determination on an "aobjective examination" and to be consistent with the requirement
of Article 3:4 that "injures caused by other factors must not be attributed to the dumped imports."

3.101 Sweden considered that the decline of the financial condition of the domestic industry in the
United Statesinthefirst six monthsof 1987 had been areflection of thedeclinein domestic consumption
by 25,5 per cent from interim 1986 to interim 1987. Imports from Sweden had not increased during
this period and could, therefore, not be considered as a cause of this deterioration of the financial
condition of the domestic industry. With respect to the argument that, in the wake of the cessation
of production by Babcock and Wilcox, the domestic industry had not recaptured most of the early declines
in production, shipments, capacity and other factors, Sweden argued that this argument failed to take
into account developmentsin demand. If adeclinein productionwastheresult of declining consumption
it was difficult to see how such a decline of production could be "recaptured”. The decline of the
capacity utilization rate of the domestic industry from interim 1986 to interim 1987 had been caused
by a decline in domestic consumption and not by imports from Sweden. Moreover, in this context
it was necessary to examine the evolution of the market share of United States integrated producers.
Such an examinationindicated that these producershad indeed recaptured apart of themarket following
the exit of Babcock and Wilcox. The market share of domestic integrated producers had increased
towards the end of the investigation period, despite the exit of Babcock and Wilcox. This increase
had been particularly accentuated in the period interim 1986 - interim 1987, a period in which, the
United States had claimed, the industry's economic conditions had declined sharply. The increase
in market share of integrated producers had increased over the period from 26.6 to 32.9 per cent.
It was significant that the Swedish market share had declined during the same period. During the entire
investigation period the market share of the domestic integrated producers had increased by more than
four per cent. This increase was significant, particularly in light of the fact that, as noted by the
United States, Babcock and Wilcox had been aprincipal domestic producer accounting for asubstantial
part of both domestic integrated producer and total industry production.

3.102 Sweden noted that the United States had taken the view that Sweden's hypothesis concerning
the causes of the exit of Babcock and Wilcox from the domestic industry was not supported by the
evidence obtained by the USITC initsinvestigation. It was not possible to fully examine the anaysis
by the USITC of this issue because the USITC had treated the information relating to the causes of
thisfirm's exit as confidential. If this exit had been caused by imports from Sweden, it was difficult
to understand why this information had been considered confidential. Given that the USITC had not
examined the decline of demand as a cause of the problems experienced by this firm, it was incorrect
to argue that available evidence indicated that Babcock and Wilcox had been affected by the imports
subject to investigation. Had the USITC taken into account the importance of the decline of domestic
demand as afactor explaining the difficulties of Babcock and Wilcox, it would have cometo adifferent
conclusion in its causation analysis.

3.103 The United States argued that the views of Sweden on the causes of the problems experienced
by Babcock and Wilcox were not supported by fact. Therelevant relationship from the point of view
of causation and injury was the one between the surge in Sandvik's imports in 1984 and Babcock's
withdrawa from the industry in 1985, and not the relationship between the exit of this firm and the
filing of the petition, which had involved the remaining membersof theindustry. If Sweden wasasking
why Babcock and Wilcox did not itsdf file an anti-dumping duty petitionin 1984 or 1985, it was difficult
to see the relevance of that question to the issues raised in the dispute before this Panel. The firm
could have decided for any number of reasons, including cost to afinancialy strapped company, not
to file a petition. The fact that it had not filed a petition did not provide any evidence of whether or
not it had been injured because of the imports.



(6) Causa Relationship between imports and material injury to the domestic industry (Article 3:4)

3.104 Sweden argued that as aresult of the deficiencies in the analysis of the volume, price effects
and impact on the domestic industry of the imports subject to investigation, the USITC had not been
able to demonstrate the existence of a causa relationship between the alegedly dumped imports of
seaml ess stainless steel pipes and tubes from Sweden and the material injury to the domestic industry.
Consequently, the determination of the USITC was inconsistent with Article 3:4 of the Agreement.

3.105 The United States noted that Article 3 of the Agreement provided that, in examining whether
acausal relationship existed between imports and material injury to adomestic industry, investigating
authorities should investigate a number of factors and that "no one or in severa of these factors can
necessarily givedecisiveguidance.” In conductingitsanalysisin theinvestigation of seamlessstainless
steel pipes and tubes from Sweden, the USITC had followed the framework established by Article 3.
The USITC had examined not only the volume of imports and evidence pertaining to underselling,
but also declining prices, lost revenues and the impact of the imports on the domestic industry in the
United States. Evidence relating to all of these factors sharply supported the final determination of
theUSITC. On thebasis of an examination of all of these factors, the USITC had properly concluded
that the imports had caused materia injury to the domestic industry. Thus, Sweden's assertion that
the USITC had not demonstrated the relationship between the volume and price effects of the imports
and their impact on domestic producers was incorrect.

3.106 Sweden considered that, while it was correct that Articles 3:2 and 3:3 provided that "no one
or severa of these factors can necessarily give decisive guidance”, this could not be a justification
for the application of an anti-dumping duty in the absence of afinding of a causal relationship between
importssubject toinvestigation and material injury toadomesticindustry. Absent asignificant increase
in imports and evidence of significant price undercutting or price depression, other factors relating
to the imports must be demonstrated to have had a harmful effect on the domestic industry in order
for investigating authorities to determine the existence of a causa relationship between imports and
material injury. Inthecase of theinvestigation of seamless stainless steel pipesand tubesfrom Sweden
the USITC had not demonstrated that there were such other factors.

IV. ARGUMENTS PRESENTED BY CANADA

4.1 Canadasupportedtheview expressed by Swedenthat thepracticeof theUnited StatesDepartment
of Commerce not to inquire as to the standing of a
petitioner was contrary to Article 5 of the Agreement. Article 5 provided that:

"... aninvestigation ... shall normally be initiated upon a written request by or on behalf of
the industry affected.”

The term "domestic industry" was defined in Article 4 as "domestic producers as a whole of the like
product or (...) thoseof them whose coll ective output constitutesamajor proportion of thetotal domestic
production.” The Agreement directed the investigating authorities to accept awritten request for an
investigation only when it had beenfiled by or on behalf of producers accounting for amajor proportion
of the domestic industry producing the like product. The central issue in the case before the Panel
was whether or not at the time of initiation of the investigation by the Department of Commerce the
petition was supported by amajor proportion of thedomesticindustry intheUnited States. TheUSITC
had inquired during itsfinal investigation whether other domestic producers of seamless pipesand tubes
were in support of the petition.! However, the fact that in the course of the investigation the

'USITC Report, at A-12
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United States authorities had verified whether other producers supported the petition was immaterial
to the question beforethe Panel.  Article 5 of the Agreement required that such verification take place
prior to theinitiation of an investigation. Inthisregard, it was undisputable that the petition had been
filed by only two of the fourteen domestic producers in the United States of seamless steel pipes and
tubes. The obligation to proceed with a verification of the standing of a petitioner at the initiation
phase of an investigation was of fundamenta importance to ensure that anti-dumping measures did
not become an ingtrument of harassment. The initiation of an investigation and the subsegquent imposition
of provisional duties could have immediate and disruptive effects on trade. In this particular case,
there was evidence that imports of seamless stainless steel pipes and tubes from Sweden into the
United Stateshad declined abruptly in the months coinciding with theimposition of provisional duties',
i.e., beforetheUSI T C had proceeded with averification of thepetitioner' sstanding. Canadaappreciated
the fact that the Agreement did not contain a specific threshold to define what constituted a " major
proportion” within themeaning of Article 4:1 and that, after the verification conducted during thefinal
phase of the injury investigation, the standing of the petitioner could be upheld. It remained,
nevertheless, the view of Canada that the United States practice, as clearly evidenced in this case, of
not inquiring about the petitioner's standing prior to the opening of an investigation was contrary to
the abligation of Partiesunder Article 5 of the Agreement. Inthis context, Canada requested the Panel
to take note of the following statement in the final determination of sales at less than fair value in the
investigation of stainless steel hollow products from Sweden:

"Neither the Act nor the Commerce Regulations requires a petitioner to establish affirmatively
that it hasthe support of amgjority of aparticular industry. The Department relieson petitioners
representationsthat it has, infact, filed on behalf of thedomestic industry until itisaffirmatively
shown that thisis not the case. Where domestic industry members opposing an investigation
provideaclear indication that there are groundsto doubt a petitioner' s standing, the Department
will review whether the opposing partiesdo, infact, represent amajor proportion of thedomestic
industry."?

Thispracticewas contrary to the obligation under Article 5 of the Agreement. The onusto demonstrate
that arequest for an investigation was supported by amajor proportion of theindustry affected clearly
fell in the hands of the petitioners, and afortiori, in the hands of the investigating authority, not on
those opposing the request as in the United States practice as evidenced by this case.

V. FINDINGS
Introduction

5.1 ThePand notedthat thedisputereferredtoit concerned theimposition of definitive anti-dumping
dutieson 3 December 1987 by the United States on imports of certain seamless stainless steel hollow
products from Sweden. The imposition of these duties had resulted from determinations made in an
anti-dumping investigation, the initiation of which had been announced in the Federa Register of the
United States on 17 November 1986. Sweden requested the Panel to find that the decision to open
this investigation and the determinations of dumping and injury made during the course of this
investigation were not in conformity with the provisions of the Agreement and that, consequently the
imposition of anti-dumping duties on imports of seamless stainless steel hollow products from Sweden
had resulted in nullification or impairment of benefits accruing to Sweden under the Agreement. The
United States considered the above-mentioned determinations to be fully in accordance with the
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Agreement and requested the Pandl to find that the imposition of anti-dumping duties on seamless stainless
steel hollow products from Sweden was consistent with its obligations under the Agreement.

5.2 ThePanel noted that the United States had raised preliminary objections regarding some of the
issues raised by Sweden with respect to the injury determination by the USITC which it considered
went beyond the scope of the terms of reference of the Panel (paragraph 3.9). The Panel considered
these objections and at its meeting on 25-26 May 1989 informed the parties of its views on these
objections. Inview of theconclusion reached in paragraphs 5.23-24, the Panel did not find it necessary
to include in its Report its ruling on the preliminary objections raised by the United States.

5.3 The Panel noted that both parties had submitted a number of genera arguments as to the
appropriate standard of review which the Panel should apply in its examination of the determinations
made in this case by the authorities of the United States. The Panel's terms of reference directed
the Panel to examine the complaint by Sweden "in the light of the relevant provisions of the Agreement
on Implementation of Article VI of the General Agreement". It was not the task of the Panel to
examine whether the investigating authorities had acted in conformity with domestic legislation of the
United States.  Both parties agreed that a Pandl, reviewing anti-dumping determinations, must necessarily
consider issues of fact as well asissuesof law. However, there was in particular disagreement over
the extent to which the Panel should review certain legal arguments and factual evidence, particularly
that submitted to the Panel by Sweden, which had not been made or submitted by the Swedish exporter
in the course of the anti-dumping investigation. The Panel decided that - rather than attempting to
formulate general standards of review - it would be more appropriate for the Panel to examine and
decide on these arguments and legal issues where they arose in relation to specific mattersin dispute.

Initiation of the anti-dumping investigation

5.4  The Panel noted that, with respect to the initiation of the anti-dumping investigation, the issues
before it arose essentialy from the following facts and arguments: On 17 November 1986, a notice
had been published in the Federal Register of the United States of the initiation of an anti-dumping
investigation of imports of certain stainless steel hollow products from Sweden.  The determination
by the United States Department of Commerce to initiate this investigation followed the receipt of a
written request for the initiation of an investigation filed on 17 October 1986 by the Specialty Tubing
Group and by each of its member companies which produced certain stainless stedl hollow products,
on behalf of the domestic industry in the United States producing these products. This request was
amended on 9 February 1987 to include the United Steel Workers of America as a co-petitioner.
While the Department of Commerce in its investigation of dumping treated al the imported products
as constituting a single " class or kind of merchandise", the USITC determined in its investigation of
injury that the imported products corresponded to two separate domestic "like products’ (welded stainless
steel pipes and tubes and seamless stainless steel pipes and tubes) and that there were two separate
domestic industries producing these products.

5.5 In the proceedings before the Panel Sweden contested the consistency with Article 5:1 of the
Agreement of the decision by the Department of Commerce to initiate this investigation on the grounds
that the Department had failed to verify whether thewritten request in question had been filed on behalf
of the domestic industry in the United States producing the like product. The United States argued
that the initiation of this investigation was fully consistent with Article 5:1 in that the request had on
its face supported theinitiation of an investigation on behalf of adomesticindustry inthe United States
and no opposition had been expressed to the opening of an investigation by any domestic producer
of the like product. Furthermore, facts obtained by the Department of Commerce and the USITC
during the investigation had supported the Department’s initial conclusion in favour of the initiation
of an investigation.
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5.6 The Pand observed that under the Agreement the initiation of an anti-dumping investigation
is subject to the following requirements, laid down in Article 5:1:

"An investigation to determine the existence, degree and effect of any alleged dumping shall
normally beinitiated upon awritten request by or on behaf of theindustry® affected. Therequest
shall include sufficient evidence of (a) dumping; (b) injury within the meaning of Article VI
of the Genera Agreement asinterpreted by thisCode; and (c) acausal link between the dumped
imports and the alleged injury. If in specia circumstances the authorities concerned decide
to initiate an investigation without having received such arequest they shall proceed only if they
have sufficient evidence on al points under (a) to (c) above."

Thelast sentence of this paragraph wasirrelevant to the case under consideration because there clearly
had been "awritten request” for theinitiation of an investigation. Thiswritten request had been filed
not "by" but "on behalf of" adomestic industry inthe United States. Thiswas, for instance, reflected
in the text of the notice of the preliminary affirmative determination by the Department of Commerce.
Furthermore, in the course of the proceedings before the Panel, the United States had never argued
that the written request had been filed "by", rather than "on behalf of" a domestic industry in the
United States.

5.7 ThePand further noted that footnote 9 to Article 5:1 of the Agreement referred to the definition
of industry in Article 4. Paragraph 1 of this Article defines the term "domestic industry" as"... the
domestic producers as a whole of the like products or (...) those of them whose collective output of
the products constitutes a major proportion of the total domestic production of those products ...".
It follows from this definition that a written request within the meaning of Article 5:1 "on behalf of"
the industry affected can be either a written request made on behalf of the domestic producers as a
whole of the like products, or a written request made on behaf of those domestic producers whose
collective output of the like products constitutes a major proportion of the total domestic production
of those products.

5.8 InthiscontextthePanel observedthat under Article 5:1thereisnopriority or order of preference
allocated to theinitiation of an investigation upon awritten request on behalf of the domestic producers
as a whole as compared to the initiation of an investigation on behalf of those domestic producers
accounting for amajor proportion of domestic production of the like products. Theword "normally”
inthefirst sentence of Article 5:1 coversboth of thesecases. Thereferenceto " special circumstances'
in the third sentence refers to the case where there is initiation of an investigation in the absence of
such request. In this respect the Panel rejected the argument advanced by Sweden at one stage of
the proceedings (supra, paragraph 3.24) that aninvestigation should normally beinitiated upon awritten
request by or on behalf of the domestic industry as awhole and that the initiation of an investigation
upon recei pt of awritten request by or on behal f of domesti c producersaccounting for amajor proportion
of total domestic production of the like products was to take place only in "specia circumstances'.

5.9 The Panel noted the views expressed by Sweden and the United States regarding the meaning
of theterm " on behalf of" in thefirst sentence of Article 5:1 of the Agreement (supra, paragraphs 3.23
and 3.29). ThePanel considered that inits ordinary meaning this term was used to refer to asituation
where aperson or entity acted on the part of another involving the notion of agency or representation.
Nothing in the text of Article 5:1 suggested that the drafters of the Agreement had wished to attach
a different meaning to this term; on the contrary, the fact that the term "on behalf of" appears in
Article 5:1 as an dternative to "by" underlines that this term must be interpreted in accordance with
its ordinary meaning. In the view of the Panel, the alternative for the requirement that a petition be
filed "by" the domestic industry affected cannot be a requirement so loose as to alow a request to
be filed by some members of an industry simply claiming to be acting "on behalf of" the rest of the
industry. The Panel concluded that "awritten request ... on behalf of the industry affected” implies
that such arequest must have the authorization or approva of theindustry affected before theinitiation
of an investigation.
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5.10 The Panel then turned to the question of whether Article 5:1 must be interpreted to require
investigating authoritiesto satisfy themsel ves beforeinitiating an investigation, in acasewhereawritten
request for theinitiation of an investigation has been made allegedly on behalf of a domestic industry,
that the request in question has indeed been made on behalf of that industry. The Panel considered
in this respect that the reference in the first sentence of Article 5:1 to the definition of industry in
Article 4 meant that, in evaluating awritten request alegedly made on behalf of a domestic industry,
investigating authorities must take into account this definition.  This requirement to observe the definition
of industry in Article 4 in decisions to initiate an investigation could only be met if investigating
authorities examined whether the person or entity who madearequest for the opening of aninvestigation
acted on behalf of the industry affected, as defined in Article 4. The Panel therefore concluded that
Article 5:1 must be interpreted to require investigating authorities, before opening an investigation,
to satisfy themselves that a written request is made on behalf of a domestic industry, defined in
accordance with Article 4.

5.11 The Pand noted that the parties to the dispute did not disagree on the existence of this requirement.
Thus, the United States had explained that under its proceduresfor theinitiation of investigationsthere
had to be a careful examination of inter aia a petitioner's representation that it filed on behalf of a
domesticindustry (supra, paragraph 3.30). Rather, the partiesseemed to disagreeregarding the nature
of the specific procedura steps to be taken by investigating authorities to meet thisrequirement. The
Panel noted that the Agreement did not provide precise guidance in this respect and considered that
the question of how this requirement wasto be met depended upon the circumstances of each particular
case. Rather than attempting to define any general guidelines, the Pandl limited itself to examine
whether in the case before it the relevant authorities of the United States had taken such steps as could
reasonably be considered sufficient to ensurethat theinitiation of thisinvestigation was consistent with
their obligation to satisfy themselves that the written request for the opening of an investigation had
been made on behalf of the relevant domestic industry.

5.12 ThePane noted that the Department of Commer ce had opened the subj ect investigation following
awritten request made on behalf of the domestic producers of both welded and seaml ess stainless steel
hollow products. While Sweden had at one point in the proceedings argued that the Department should
havedistinguished between adomesticindustry producing wel ded stainless steel productsand adomestic
industry producing seamless products, its basic claim gppeared to be that theinitiation of this investigation
wasinconsistentwith Article 5: 1 evenif thedomesticindustry wasdefined ascomprising both producers
of welded and producers of seamless stainless steel hollow products (supra, paragraph 3.15). The
United States for its part had argued that the initiation of the investigation was consistent with Article 5:1,
irrespective of how the domestic industry was defined on this point. In the light of these arguments,
the Panel considered that it was not necessary to examine whether in initiating this investigation the
Department of Commerce should have made a distinction between a domestic industry composed of
producers of welded products and a domestic industry composed of producers of seamless products.

5.13 The Panel then considered the arguments and information presented to it during the course of
its proceedings by the United Statesin responseto the claim by Sweden that theinitiation of the subject
investigation was not consistent with the Agreement.  First, the United States argued that the written
request filed by the Speciaty Tubing Group "on its face" supported the initiation of an investigation
on behalf of a domestic industry. In support of this view, the United States noted that this Group
included both producers of welded and producers of seamless stainless steel products and that two
seamless producers, members of the Speciaty Tubing Group, occupied a significant position in the
domestic market. Furthermore, there had been no indication of opposition to the investigation by
any domestic producer. Second, the United States argued that events subsequent to the opening of
the investigation had confirmed the validity of the decision of the Department of Commerce to open
an investigation.  In this respect, the United States made in particular mention of the fact that
in February 1987 the United Steel Workers of America had joined the Specialty Tubing Group as a
petitioner.
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5.14 Regarding the argument of the United States that the request for the opening of an investigation
"on its face" supported the initiation of an investigation on behalf of a domestic industry, the Panel
first considered the points made by the United Statesthat wererelevant to the significance of the market
shares of the members of the Specialty Tubing Group who produced productsliketheimported product
identified in the complaint. The Panel noted that the Specialty Tubing Group included six domestic
producers of stainless steel hollow products; four of these producers produced welded stainless steel
hollow productswhile the remaining two producers produced seamless stainless steel hollow products.
The Panel aso noted that information gathered by the USITC on the number of domestic producers
engaged in the production of these products showed that the Specialty Tubing Group did not include
all domestic producers of welded and seamless stainless steel hollow products. However, the actua
proportion of total domestic production of these products accounted for by the membersof the Specialty
Tubing Group was not clarified to the Panel. Moreover, during the course of the Panel' s proceedings
no data had been provided by the United States showing that in the period between the date of receipt
of the written request and the date of the opening of the investigation the Department of Commerce
had considered data which permitted it to conclude that the members of the Speciaty Tubing Group
accounted for amajor proportion of the domestic production of thelikeproduct. Therewas, therefore,
no statistical evidence provided to the Panel in support of the claim that the request "on its face"
supported the initiation of an investigation on behalf of the domestic industry.

5.15 The Panel then turned to the argument of the United States that no opposition to the initiation
of the investigation in question had been expressed by any domestic producer prior to the initiation
of thisinvestigation. The United States had in this context referred to certain practical arrangements
under which domestic producers opposed to the opening of an investigation could express such opposition
inreply to questionnaires sent out by the USITC (supra, paragraph 3.17). Where, asaresult of such
indication of opposition, therewas sufficient reason to doubt the standing of apetitioner, the Department
of Commerce would poll the opposing partiesto ascertain whether they represented amajor proportion
of the domestic industry. The Panel noted, however, that in the case before it the USITC had not
sent out questionnairesin its preliminary investigation. No evidence was available to the Panel on
any other opportunities which might have existed in this particular caseto domestic producers possibly
opposed to the initiation of an investigation to express this opposition during the period between the
receipt of the petition and the opening of the investigation.

5.16 The Panel noted the points made by the United States regarding the relevance to this case of
a preceding countervailing duty case on the same products (supra, paragraph 3.18). The Panel
considered that no conclusion could be drawn regarding the status of support or otherwise to the
anti-dumping petition on the basis of the information provided by the United States regarding the
countervailing duty case. ThePanel wasof theview that anti-dumping and countervailing duty petitions
address trade practices of adifferent nature.  Irrespective of whether the countervailing duty investigation
to which the United Statesreferred had itself been properly initiated, the Panel considered that it could
not be assumed that the subsequent anti-dumping petition with respect to the same product was supported
by the domestic industry affected.

5.17 Inany case, the Panel more generally did not consider that absence of opposition by domestic
producers was a factor which, by itself, demonstrated that a written request for the initiation of an
investigation was filed on behalf of the domestic industry. Absence of opposition prior to the opening
of an investigation could result from ignorance, indifference, disapproval but failure to expressit, or
tacit approval. Given thispossibility, "absence of opposition” itself was capable of covering avariety
of situations which fell short of that where a party was acting on the part of another with the sense
of agency or representation, and would thus be inconsistent with the ordinary meaning of the term
"on behalf of" in the first sentence of Article 5:1 of the Code.
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5.18 The Panel noted the statistical information provided by the United States regarding the degree
of support for the investigation expressed by the domestic producers of stainless steel hollow products
(supra, paragraph 3.16). It noted that this data provided an indication of the proportion of seamless
stainless steel pipes and tubes production accounted for by domestic producers (including producers
not members of the Specialty Tubing Group) who had indicated to the USITC that they supported the
investigation. However, the United States did not claim and nothing in the record indicated that this
information was available and considered by the Department of Commerce during the period prior
to the opening of the investigation.

5.19 Inlight of the foregoing considerations, the Panel concluded that the arguments and information
provided to it in the course of its proceedings did not permit it to conclude that the Department of
Commerce had, prior to the initiation of the investigation, taken steps which could reasonably be
considered to be sufficient to ensure that the initiation of this investigation was consistent with the
obligation of the Department to satisfy itself that the written request for theinitiation of an investigation
had been filed on behaf of the domestic industry affected.

5.20 ThePand thenturned tothe argument of the United Statesthat events subsequent to theinitiation
of the investigation had confirmed the validity of the Department's initial conclusion that the request
for the initiation of an investigation had been filed on behalf of the relevant domestic industry (supra,
paragraphs 3.20 and 3.21). The Panel observed that under Article 5:1 (apart from 'specia
circumstances') an anti-dumping investigation shall normally be initiated upon a written request " by
or on behalf of the industry affected”. The plain language in which this provision is worded, and
in particular the use of the word "shall", indicates that thisis an essentia procedural requirement for
the initiation of an investigation to be consistent with the Agreement. Thisisunderlined by Article 1
of the Agreement which provides in relevant part:

"Theimposition of an anti-dumping duty isameasure to be taken only under the circumstances
provided for in Article VI of the General Agreement and pursuant to investigations initiated( )
and conducted in accordance with the provisions of this Code." (emphasis added)

The Panel considered, in light of the nature of Article 5:1 as an essentia procedura requirement, that
there was no basis to consider that an infringement of this provision could be cured retroactively.

5.21 The Pand then considered whether it should proceed to make findings on the determinations
of dumping and injury contested by Sweden (supra, paragraph 3.37 et segq.). The Panel was of the
view that it followed from Article 1 of the Agreement that any anti-dumping duty imposed as a result
of an investigation initiated in a manner inconsistent with Article 5:1 was thereby aso inconsistent
with Article 1.  Given that in the dispute before it the Panel had found that the investigation which
had resulted in the imposition of definitive anti-dumping duties on imports of seamless stainless steel
hollow products from Sweden had been initiated in a manner inconsistent with Article 5:1, the Panel
concluded that the imposition of these anti-dumping duties was inconsistent with the obligations of
the United States under Article 1 of the Agreement. The United States was therefore obliged under
Article 15 of the Agreement to revoke the anti-dumping duties in question and, in accordance with
past GATT practice (see BISD 325/55,70), to reimburse the anti-dumping duties paid.

5.22 In this context the Panel aso noted the long-standing practice of GATT panels to make only
thosefindingsonissuesraised by partiesto adisputewhich arenecessary to enablethe CONTRACTING
PARTIES to make the recommendations or to give the rulings provided for in Article XXIII of the
Genera Agreement on the complaint in question. In the dispute before it, this meant that the Panel
had to make afinding on whether the imposition of definitive anti-dumping duties by the United States
on imports of seamless stainless steel hollow products from Sweden was consistent with the obligations
of the United States under the Agreement. In light of the considerations set forth in paragraph 5.21,
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the Panel was of the view that in the case before it there was no need to make findings on the
determinations of dumping and injury by the relevant authorities of the United States in order for the
Panel to be able to make a finding on the consistency with the Agreement of the imposition of the
definitive anti-dumping duties.  In this respect, the Panel aso took into account that, should the
United States initiste anew investigation on the same products imported from Sweden, the determinations
of whether dumping and injury existed in respect of such imports would necessarily be based on facts
relating to a period different from the period covered by the determinations of dumping and injury
contested by Sweden in the proceedings beforethe Panel.  Accordingly, whilethe Panel had examined
in detail the issues raised by Sweden with respect to these determinations of dumping and injury made
in the investigation under consideration, it decided not to make findings on these issues.

Conclusions

5.23 ThePanel concluded that theinitiation, announced on 17 November 1986, by the United States
of an anti-dumping investigation of imports of stainless steel hollow products from Sweden was
inconsistent with the obligations of the United States under the first sentence of Article 5:1 of the
Agreement. Asaconseguence, theimposition of anti-dumping duties by the United States on imports
of seamless stainless steel hollow products from Sweden was not in conformity with Article 1 of the
Agreement and had resulted in prima facie nullification or impairment of benefits accruing to Sweden
under the Agreement.

5.24 ThePand suggeststhat the Committee on Anti-Dumping Practices request that the United States
revoke the anti-dumping duties imposed on seaml ess stainless steel hollow products from Sweden and
reimburse the anti-dumping duties paid.





