22 January 1990

UNITED STATES - RESTRICTIONS ON THE IMPORTATION OF SUGAR
AND SUGAR-CONTAINING PRODUCTS APPLIED UNDER THE 1955 WAIVER AND
UNDER THE HEADNOTE TO THE SCHEDULE OF TARIFF CONCESSIONS

Report of the Panel adopted on 7 November 1990
(L/6631 - 375228)

1. INTRODUCTION

1.1 The EEC held consultations on 12 July and 1 September 1988 with the United States under
Article XXII1:1 concerning restrictions on the importation of agricultura products applied by the
United States under the Decision of the CONTRACTING PARTIES of 5 March 1955 (the "Waiver')
and the Headnoteto the Schedul e of tariff concessions (Schedule XX - United States) concerning Chapter
10 (the 'Headnote') (C/M/224). As these consultations did not lead to a satisfactory settlement, the
EEC, in a communication circulated as L/6393 of 12 September 1988, requested the establishment
of a panel to examine the matter pursuant to Article XXI11:2 (C/M/224).

1.2 Atitsmeeting in June 1989, the Council wasinformed by both partiesthat they had agreed that
the panel requested by the EEC should deal with the EEC complaint regarding United States sugar
guotas and with the implementation of the Waiver for import restrictions on sugar and sugar products.
The Chairman of the Council noted that there was a certain overlap between the matter in this case
and that examined in the panel report on Australia s complaints against the United States Restrictions
on Imports of Sugar (L/6514) which had been adopted by the Council at the same meeting. The
Chairman of the Council further stated that, following consultations with the parties concerned in the
two cases, an agreement had been reached that the Panel set up in the present case would not re-address
the findings set out in L/6514 (C/M/234).

1.3 Having taken note of these statements, the Council agreed (C/M/234) to establish a panel as
follows:

A. Terms of Reference

"To examine, in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the European Economic Community in document L/6393
and to make such findings as will assist the CONTRACTING PARTIES in making the
recommendations or in giving the rulings provided for in Article XX111:2."

B. Composition:

Chairman:  Mr. Fdipe Jaramillo

Members:.  Mr. Pekka Huhtaniemi
Mr. Darry Salim

1.4 Therepresentativesof Argentina, Austrdia, Brazil, Canada, Chile, Korea, Jamaica, Japan, India,
New Zealand, Nicaragua, Pakistan, Uruguay and Y ugoslaviareserved their right to make submissions
to the Panel (C/M/234). Argentina, Australia, Canada, Chile and Japan exercised their right before
the Pandl.

1.5 The Pane held meetings with the parties to the dispute on 25 July and 2 November 1989, met
with interested contracting parties on 13 October 1989 and submitted its conclusionsto the parties on
5 January 1990.



2. FACTUAL ASPECTS

2.1 Section 22 was originally enacted as an amendment to the Agricultural Adjustment Act of 1933,
by the Act of 24 August 1935. As enacted, Section 22 requires that restrictions in the form either
of fees or of quantitative limitations must be imposed on the importation of any article whenever the
President of the United States (the 'President’) finds, on the basis of advice from the Secretary of
Agriculture and in connection with an investigation by the United States Internationa Trade Commission
(USITC), that such articles are being imported, or are practically certain to be imported into the
United States, under such conditions and in such quantities as to render or tend to render ineffective,
or materidly interfere with, certain agricultura programmes or operations with respect to any agricultura
commodity or product thereof, or as to reduce substantialy the amount of any product processed in
the United States from a commodity or product included in such programmes or operations. The
agricultural programmes protected under Section 22 include, inter aia, any loan, purchase or other
programme (including price supports) undertaken by the Department of Agricultureor an agency under
itsdirection. Under Section 22, whenever the Secretary of Agriculture has reason to believe that the
criteria of Section 22 are met, he must advise the President, and if the President agrees that there is
reason for such belief, he must request an investigation by theUSITC (formerly called theUnited States
Tariff Commission). On the basis of the investigation, the Commission submits its advice to the
President. When the President findsthat the statutory criteriaare met, he must by proclamation impose
import fees or quantitative limitations.

2.2 When a condition exists which is deemed to require emergency treatment, the President may
take immediate action under Section 22 without waiting for the recommendations of the USITC and
such action will continue to be in effect pending the report and recommendation and action thereon
of the President. Section 22 aso provides for the suspension, termination or modification of import
regulations established under its terms, whenever the President finds and proclams: (i) that the
circumstances requiring the proclamation or provision thereof no longer exist; (ii) that changed
circumstances reguire such modification to carry out the purpose of the Section.

2.3 An amendment to Section 22 adopted in 1951 provides that "no trade agreements or other
international agreement heretofore or hereafter entered into by the United States shall be applied in
amanner inconsistent with the requirements of this Section". The United States requested a waiver
in order to remove any possible inconsistency between its obligations under the General Agreement
and those under Section 22. The United States request was examined by aWorking Party in the Ninth
Session of the CONTRACTING PARTIES (BISD 35141).

2.4 By a Decision of 5March 1955, the CONTRACTING PARTIES acting jointly under
Article XXV:5(a), waived the obligations of the United States under the provisions of Articles I1* and
X1 of the Genera Agreement to the extent necessary to prevent a conflict with such provisions of the
General Agreement in the case of action required to be taken by the Government of the United States
under Section 22 (BISD 35/32-38).

2.5 Apricesupport programmefor sugar wasintroduced by the United States Congressunder Section
902 of the Agricultureand Food Act of 1977. Thisprogrammeiscurrently implemented under Section
201 of the Agricultura Act of 1949, as amended by Section 901 of the Food Security Act of 1985.

The reference to Article Il was intended to cover the cases where a fee would be imposed under
Section 22 on an item on which the United States had assumed an obligation under that Article, in
excess of the rate of duty set forth in the Schedule of the United States (Schedule XX).



2.6 On11 November 1977, by Proclamation No. 4538, the President, pursuant to hisauthority under
Section 22, established fees onimportsof sugars covered by TSUS headings 155.20 and 155.30. These
fees were originaly set at 1.58 cents per pound on imported raw sugar and 1.67 cents per pound on
imported refined sugar. Following aseries of adjustments, these fees are currently fixed at zero cents
per pound on imported raw sugar and a 1 cent per pound on imported refined sugars. These rates
have applied since October 1982, except for a three-month period in 1985.

2.7 On 28 June 1983, by Proclamation No. 5071, the President, pursuant to his authority under
Section 22, established, on an emergency basis, quotas on imports of certain blends and mixtures of
sugar products falling under TSUS headings 155.75, 156.45, 183.01 and 183.05.% These quotas were
fixed, and currently remain, at alevel of zero tonnes.

2.8 On 28 January 1985, by Proclamation No. 5294, the President, pursuant to his authority under
Section 22, established, on an emergency basis, quotas on imports of additiona sugar-containing products
classified under TSUS headings 156.45, 183.01 and 183.05° and made finad the emergency quotas
established by Proclamation No. 5071 (cf. paragraph 2.7). These quotas are currently as follows:
TSUS 156.45 (2.721 metric tonnes); TSUS 183.01 (6.350 metric tonnes); TSUS 183.05 (76.203
metric tonnes).*

2.9 On 19 May 1985, by Proclamation No. 5340, the President modified Proclamation No. 5294
(cf. paragraph 2.8) by exempting certain specifictraditionally traded sugar-contai ning itemsand classes
of such items from the quota restrictions on the basis of consultations with other contracting parties
and with United States importers.

2.10 Inthe Annecy Round in 1949, the United States negotiated and included in Schedule XX tariff
concessions on raw and refined sugar subject to aterm, condition or qualification relating to Title 11
of the Sugar Act of 1948 or substantially equivalent legislation. Title Il of the Sugar Act of 1948
required the Secretary of Agriculture to establish quotas on the importation and domestic production
of sugar on the basis of his yearly determination of the amount of sugar needed to meet consumers
reguirements in the continental United States.

2.11 Thisprovision, enlarged to authorizethe President to proclaim arate of duty and quotalimitation
on imported sugars if the Sugar Act of 1948 or substantially equivalent legislation should expire, was
reflected in Schedule XX following the Torquay Round in 1951 and, with some modification, following
the Kennedy Round in 1967 and the Tokyo Round in 1979. On 16 December 1967, by Proclamation
3822, the President added to the TSUS the Headnote reflecting this provision.

2.12 TheSugar Actof 1948 expired on 31 December 1974. On 16 November 1974, by Proclamation
4334, the President established an import quota and rates of duties on raw and refined sugar on the
basis of the Headnote. Subsequent Presidential Proclamations modified the applicable duties and quota
amount.

*These articles are currently classified under sub-headings 99.04.50.20 and 99.04.50.40 of the
Harmonized Tariff Schedule of the United States.

*These articles are currently classified under HTS sub-headings 99.04.60.20, 99.04.60.40 and
99.04.60.60 respectively.

“Since 1 January 1988, in order to meet the requirements of the Harmonized Tariff System, the
guota allocations have been measured in metric tonnes (raw vaue) on the basis of 1 metric tonneequals
1.10231125 short tons.



2.13 On5 May 1982, by Proclamation 4941, the President, in conformity withtheHeadnote, modified
the import quota programme to regulate imports of sugar into the United States market, according to
which the size of the globa import quotais determined and announced quarterly or for other periods
by the Secretary of Agriculture and alocated between the different supplying countries according to
their past performance during a previous representative period.

2.14 United Statesimportsof sugar have declined from 5.3 million metric tonnes (raw value) in 1977
to 1.2 million metric tonnes (raw value) in 1987. During the same period, United States production
of sugar (beet and cane) rose from 5.8 million metric tonnes (raw value) in 1977 to 6.6 million
metric tonnes (raw value) in 1987.

3. MAIN ARGUMENTS

Findings and recommendations requested by the Parties

3.1 The EEC requested the Pandl to find that: (1) The measures applied by the United States on
imports of sugar and sugar-containing products wereinconsistent with Articles |1 and X1 of the General
Agreement and that accordingly they impaired benefits accruing to the Community under the General
Agreement, adversely affected the interests of the contracting parties in general and of the EEC in
particular - all consequences which hamper attainment of the objectives of the General Agreement.
(2) If the measures under reference are taken under the 1955 Waiver, the EEC requested the Panel
to confirm that a waiver granted in the context of GATT does not confer consistency on a measure
that is not consistent with the General Agreement. The waiver merely released the party concerned
from having to bring the measures it covered into conformity with the General Agreement, regardless
whether they had been taken prior to or after the grant of that waiver. Pending the withdrawal of these
measures, the EEC requested the Panel to find that recourse to compensation should be envisaged as
atemporary measure. (3) Furthermore, and regardless of the legality or illegality of the measures
in question, i.e. of the fact the United States is applying a "measure, whether or not it conflicts with
the provisions of this Agreement”, as stipulated in Article XXI11:1(b), the Community requested the
Panel to confirm that nullification and impairment of benefits under the Agreement had aready been
established by the waiver granted by the CONTRACTING PARTIES, and that the United States had
not adduced any satisfactory proof that the measures in question did not constitute cases in which
nullification of benefits had been established. (4) Lastly, the Community requested that Panel to find
that the measuresin question werenolonger consistent withthewaiver granted by the CONTRACTING
PARTIES in 1955. The Community accordingly requested the Panel to recommend in this case that
the measures maintained by the United States on sugar and sugar-containing products be brought into
conformity with the General Agreement.

3.2 The United States requested the Panel to find that: (1) the Waiver decision of 1955 provides
for recourse to Article XXII1 by "affected contracting parties’, and the EEC has not demonstrated
that it is actudly affected by United States measures on the import of sugar and sugar-containing products
applied under Section 22; (2) resort to Article XXIIl necessarily must be with reference to
Article XXII1:1(a), (b), or (c); (3) the effect of a waiver decision under Article XXV is to relieve
a contracting party of its GATT obligations to the extent specified in the Waiver decision, measures
consistent with such a waiver cannot constitute failure to carry out such obligations in the sense of
Article XXI11:1(a); (4) sincethe Waiver decision of 1955 states that "the obligations of the United States
under the provisions of Articles Il and XI of the General Agreement arewaived to the extent necessary
to prevent aconflict with such provisions', therefore measures consistent with the 1955 Waiver cannot
befound to be"incompatiblewith”, "inconsistent with", or "illegal under", the provisionsof Article 11
or XI. Neither thisWaiver or any other waiver establishes nullification or impairment automaticaly.
(5) United States measures on the import of sugar and sugar-containing products applied under Section 22
are consistent with the Waiver decision of 1955, and therefore do not constitute such a violation of



Article XXII1:1(a); (6) recourse may be had to Article XXIII:1(b) or (c) to make a clam of
"non-violation nullification or impairment” concerning measuresthat arein conformity with awaiver;
but (7) the EEC had failed to present the information required for such non-violation complaints. The
United States asked the Panel to reject the EEC's complaint.

Scope of the dispute

3.3 TheEEC recalled that several kinds of restrictions were applied by the United States on imports
of sugar and sugar-containing products. These included import quotas on sugar maintained under the
Headnote;, additional fees over and above the bound duties on raw and refined sugar established under
Section 22; and import restrictions and prohibitions on certain sugar-containing articles aso applied
under Section 22. Although it had agreed with the United States to limit the scope of the Panel
proceeding (cf. paragraph 1.2), the EEC maintained that the various restrictive measures should be
examined jointly in order to determine their adverse consequences on world sugar markets and thus
their prejudicia effects to contracting parties, including EEC member states.

3.4 TheEEC recalled the serious economic consequences of the measures taken by the United States
on sugar and underlined the adverse effects of these measures on the contracting parties and on the
Community in particular. Thus, as a consequence of these import measures, United States imports
of sugar declined sharply, from 5,291,000 tonsin 1977 to 1,222,000 tonsin 1987. The EEC quoted
United States official declarations underlining the negative effect of this reduction of imports on the
sugar world market. In addition, through the use of high domestic prices, the United States sugar
policy stimulated sugar production in the United States (between 1977 and 1987: + 12 per cent), and
in order to prevent any increase in the stocks, United States authorities limited imports, therefore
increasing the ratio of self-sufficiency of the United States in sugar. Also, through the application
of these high domestic prices, the United States policy has stimulated the production of sweeteners
other than sugar (as for example HFCS). In addition, because of the increase in offer of other
sweeteners, consumption of sugar intheUnited States decreased at thesametime. TheEEC also quoted
the side-effects of the development of United States production of sweeteners. The EEC noted the
negative effects of these measures and the above-mentioned trends on the other contracting parties.
In addition, the EEC being one of the largest producers and exporters of sugar, the measures are
damaging in particular for the Community. The EEC added that European exportersare also directly
affected by the United States restrictions on sugar imports, as there is no quota for EEC suppliers.
With regard to the fees on sugar, if the present levels are zero cent per pound for raw sugar and one
cent per pound for refined sugar, it must be taken into account that these rates can be aways increased,
as they are till in force. The EEC quoted figures showing that from 1974 to 1977, i.e. when the
United States were not applying import restrictions, the EEC was in a position to export sugar to the
United Statesmarket. The EEC also underlined the negative effects of theimport restrictionsof certain
sugar containing products, due to the restrictive nature of these quotas and to the fact that the EEC
isamajor world producer of these products. With regard to the prohibition applied on theimportation
of other sugar containing products, the EEC noted the inconsistency of this prohibition with the terms
of theWaiver. The EEC concluded thereforethat it isadversely affected by the United States measures
on sugar imports.

3.5 TheUnited States pointed out that the EEC' s complaint referred to two separate sets of measures
each taken on a separate legal authority. The first, and by far the most important, was the import
guotamaintained under the Headnote. The second set of measures was that implemented under Section
22. TheUnited States considered that the understanding set out in paragraph 1.2, that the panel would
not readdress the findings of the Panel on United States Restrictions on Imports of Sugar (L/6514),
confined the Panel' s examination of the matter to the implementation of the Waiver in the case of sugar
and sugar-containing products. The United States therefore maintained that the only measures at issue
in the present case were: (i) import fees on refined sugar; and (ii) import quotas on certain



sugar-containing products. The United States stressed that all of the trade effects alleged by the EEC
were actually caused by the EEC's own agricultura subsidy programmes, or by the quota under the
Headnote, not by actions under Section 22. The United States stated that it had agreed to adoption
of L/6514, and had already stated that it would bring United States practices into conformity with the
Genera Agreement. If the Panel in the present dispute were to take into account trade effects caused
by the Headnote quota (which implicitly pertained to the Headnote dispute), it would place the
United States in the position of paying twice over for the Headnote quota, and could jeopardize the
rights of the complainant in the prior dispute. With regard to the Section 22 measures taken on
sugar-containing products, the United States argued that the EEC was required to provide a detailed
justification for its claim of nullification or impairment, but had failed to do so. The United States
provided data which indicated that EEC trade in these products had actudly improved, despite imposition
of the United States restrictions.

Consistency with Articles Il and XI

3.6 TheEEC claimed that, regardless of thedomestic legal authority on which they were established,
the measures maintained by the United States on imports of sugar and sugar-containing products
constituted quantitative restrictions within the meaning of Article X1. As the United States did not
justify these measures on the basis of Article XI:2, the EEC concluded that they were contrary to
Article XI.

3.7 With respect to the sugar import quota under the Headnote, the EEC noted that an earlier panel
had already found it to be inconsistent with the General Agreement and that the CONTRACTING
PARTIES had adopted thisfinding (L/6514). With respect toimport quotas on certain sugar-containing
products under the Waiver, the EEC argued that these measures could no longer have any justification
as they had been taken by the United States solely in order to strengthen the implementation of the
sugar quota under the Headnote which had been found to be inconsistent with the General Agreement.
With respect to import fees on sugar, the EEC noted that they were payable in addition to duties.
Astota additional fees plus customs duties exceeded the maximum bound rate, they wereinconsistent
with Article II.

3.8 TheUnited Statesrecalled that the CONTRACTING PARTIES had already ruled on the subject
of the sugar quota under the Headnote. Any party wishing to address the trade effects of that quota
might do so in the context of theimplementation of thereport of that panel. TheUnited Statestherefore
considered that the EEC' s references to the Headnote, and to effects caused only by the sugar quota
maintained under the Headnote, were out of place and fell outside the terms of reference of the Panel.

3.9 The United States argued that import fees on refined sugar were required under Section 22 as
amatter of United States domestic law. The United States recalled that the non-recourse loan programme
inforceinthe United Statesrequired the Secretary of Agricultureto guarantee certain minimum prices
to producers of cane and beet sugar, in a manner which would result, if possible, in no cost to the
United Statestaxpayer. Thisprogrammeconstituteda”loan, purchaseor other programmeor operation
undertaken by the Department of Agriculture, or any agency under its direction, with respect to any
agricultural commodity or product thereof ..." within the meaning of Section 22. The Secretary of
Agriculture had determined, as he was required to do under Section 22, that raw and refined sugar
was being "imported into the United States under such conditions and in such quantities as to render
or tend to render ineffective or materially interfere with" [this programme], he was thus required by
law to report to the President and recommend the imposition of import restrictions. The President,
operating under the emergency provision of Section 22(b) was required to impose restrictions which
would remain in effect pending an USITC investigation. The USITC investigation undertaken had
supported the President's action.



3.10 Similarly, the quotas established under Section 22 on certain sugar-containing products were
required by United Statesdomesticlaw. Thenon-recourseloan programmeinforceintheUnited States
required the Secretary of Agricultureto support producer pricesat specified levels, if possible, without
cost to the taxpayer. Because of the differential between the domestic support price and world sugar
prices, the United States had experienced a flood of new blended sugar products and, subsequently,
large increases in certain types of sugar-containing products. The Secretary of Agriculture had
determined that these imports would displace domestic sugar-containing products in the market place,
reducedemandintheUnited Statesfor domestically-produced caneand beet sugar, and lower themarket
pricesfor raw and refined sugar below the loan rate which supported the domestic price. Having made
thisdetermination, and faced with theimminent threat of |arge and costly forfeitures by sugar producers
under theloan programme, the Secretary of Agriculture was required by law to report to the President
that these imports would "render or tend to render ineffective, or materially interfere with" the
non-recourse loan programme. Having been so advised, the President agreed with these findings and
accordingly was required to take action to impose emergency quotas on these products pursuant to
Section 22, and to maintain these quotas until he had received the findings and recommendations of
the subsequent USITC investigation. The United States stressed that the invocation of Section 22 with
regard to sugar-containing products was not linked to the Headnote quota, but was based on a Presidentia
finding of fact, asrequired under Section 22, that importswere materially interfering with the operation
of the domestic sugar price support programme.

3.11 The United States further recalled that the text of the Waiver stated:

"subject to the conditions and procedures set out hereunder the obligations of the United States
under the provisions of Articles I and XI of the General Agreement shall be waived to the extent
necessary to prevent a conflict with such provisions of the Genera Agreement in the case of
action required to be taken by the Government of the United States under Section 22 as annexed
to this Decision ..."

The text of Section 22 annexed to the Waiver Decision had remained unchanged since the time of the
Decision. The United States therefore concluded that when an action was required under Section 22
and the conditionsin the text of the Waiver had been complied with, the obligations of Articles Il and
X1 were waived and the Section 22 action could not be considered to "conflict with " (or violate or
infringe or be inconsistent or incompatible with or illegal under) the provisions of Article Il or XI.

Justification of the restrictions on the basis of the Waiver

3.12 The EEC noted the United States had claimed that the measures it maintained on sugar under
Section 22 did not conflict with the Generd Agreement as they were taken in conformity with the Waiver.
TheEEC denied that the measuresat i ssueweretaken in conformity withthe Waiver astheUnited States
had failed to fulfil both the assurances and the conditions attached by the CONTRACTING PARTIES
to the granting of the Waiver. The EEC recalled that a condition attached to the Waiver provided
that "the United States will remove or relax each restriction permitted under this Waiver as soon as
it findsthat the circumstances requiring such restriction no longer exist or have changed so asno longer
to requireitsimposition inits existing form" (BISD 35/36). In the case of sugar-containing products,
the USITC, to which the matter was referred in 1985 by the President in accordance with Section 22,
did not formally conclude that imports took place under conditions or in quantities which tended to
render ineffective the United States sugar price programme. Accordingly, the measures in question
should have been discontinued as the circumstances justifying their application did not exist.

3.13 Astothe additional fees on sugar, the EEC noted that they were reduced to zero cents per pound
for raw sugar and to 1 cent per pound for refined sugar on 29 March 1985. It aso noted that the
United States had explained this change by claiming that the system of import duties no longer enabled



the price of sugar and importsto bestabilized. But moreto the point, in the meantimethe United States
had found a more effective way of controlling imports, namely through a restrictive quota system
introduced under the Headnote. As the circumstances justifying the introduction of the additional fees
had ceased to exist, those restrictions should have been lifted in accordance with the conditions attached
to the Waiver.

3.14 With respect to its binding obligations under the Waiver, the United States claimed that it had
fully complied with al the conditions and procedures of the Waiver. The United States maintained
that it was a misinterpretation of the respective roles of the USITC and the President under Section
22toassert, asthe EEC did, that the quotas on sugar-containing products should have been discontinued
in 1985 because the USITC "did not formally conclude that imports took place under conditions or
in quantities which tended to render ineffective the United States sugar price support programme”.
The statutory role of the USITC was to conduct, in an advisory capacity, an investigation and report
its findings and recommendations to the President. However, the President was not in any measure
bound by the conclusions or recommendations of the USITC or amgority of its members. Subsection (€)
of Section 22 made clear that the final decision on whether or not the criteria of Section 22 had or
had not been met was the President's. Thus, in 1985, the President did not accept the advice of a
majority of the USITC recommending that additional import quotas be imposed on other types of
sugar-containing products.

3.15 The United States further rgjected the EEC claim that the one cent per pound fee should have
been removed in 1985 when the fee on raw sugar was reduced to zero and the sugar quota under the
Headnote had eliminated the justification for the fees. The United States argued that the flexible fee
system was eliminated in 1985 because the world sugar price had fallen so far that the fees could not
discourage importation of sugar. A fixed, one-cent fee on refined sugar was retained because of the
differential in net selling prices between refined beet sugar and raw cane sugar. The fee on refined
sugar wasnecessary to discourageimportersfrom shifting toimportsof refined sugar and thusmaterially
interfering with the price support programme or reducing substantively the amount of sugar processed
in the United States from sugar beets or sugar cane as provided for in Section 22.

3.16 TheEEC recdled that another condition attached to the Waiver stipulated that the CONTRACTING
PARTIES wereto examine each year any action taken by the United States under the Waiver by means
of areport setting out in particular "the reasons why such restrictions (regardless of whether covered
by this Waiver) continue to be applied and any steps [the United States] has taken with a view to a
solution of the problem of surpluses of agricultura commodities’ (BISD 35/36). The EEC pointed
out that in the latest reports on the Waiver by the United States, under the chapter heading " Steps taken
to balance agriculturd production with demand”, mention was made of measures taken for other products
covered by the Waiver, but nothing was said with respect to sugar. The EEC therefore concluded
that the United States did not fulfil the conditions attached to the Waiver.

3.17 Regarding the fact that the recent annual reports had not addressed steps to resolve the problem
of surpluses of sugar, the United States said that the reason was that no such surpluses existed in the
United States in the period under report. Moreover, the annual reports had not repeated the reasons
for continuation of Section 22 measures concerning sugar because the reasons had not changed. These
issues had been repeatedly addressed in earlier reports and during working party sessions.

3.18 The EEC pointed out that the Waiver was accompanied by a number of assurances which the
CONTRACTING PARTIES noted, and that the Decision to grant the Waiver was taken "in consideration
of [theseg] assurances'. The EEC noted that this language resulted from an amendment proposed by
Australia (GATT/W.9/183) and subsequently adopted by the CONTRACTING PARTIES which was
meant to provide "more safeguards in the event that the CONTRACTING PARTIES should decide
to grant therequested Waiver" (BISD 35141). Theseassuranceswerethereforeafundamental el ement



of the balance of the Waiver granted by the CONTRACTING PARTIES. The EEC noted that the
question of the legality of assurances was taken into account by a previous panel (BISD 3587).

3.19 The EEC argued that these assurances could only be understood in the context of the agricultura
programmes in force in the United States in 1955 and in relation with the United States statement in
support of its Waiver request that the United States Government had taken "anumber of positive steps
designed to help solve the surplus problem™ and that it intended to take similar measures in future as
"tools are at hand to reduce the need for action under Section 22 and they are being used".
Consequently, the EEC maintained that when the United States declared that it intended to continue
to seek asolution to the problem of surpluses of agriculturd commoditiesthe CONTRACTING PARTIES
were entitled to expect the measures referred to above to be applied, especially since the United States
had referred to the positive steps it had taken under these programmes for the 1955 crop year.
Furthermore, when the United States in 1977 first invoked Section 22 to establish fees on raw and
refined sugar, it stated that it had taken " steps to balance supply and demand” (L/4727). In addition,
the United States stated that "under existing legislation and programmes affecting sugar production,
the respective shares of domestic and foreign suppliers is expected to continue without fundamental
change". It dso stated that "domestic production is being supported at non-expansionary levels'
(L/4727). The United States Government thus indicated in 1977 that it had the means to ensure
compliancewith theassurancesnoted by the CONTRACTING PARTIESin 1955. However, thefailure
to fulfil these assurances was glaringly obvious simply from the trends in economic data for the sugar
sector in the United States, notably with respect to sugar production, acreage allotments, sugar
consumption and support levels. Rather, an analysis of the current United States sugar policy would
suggest that the Waiver was diverted from its initial aim and no longer served to accompany supply
reduction measures but to develop production capacity.

3.20 The United States recalled that the text of the Waiver provided that the Waiver was " subject
to the conditions and procedures set out hereunder” and that the decision to waive is pursuant to
paragraph XXV:5(a) "and in consideration of the assurances recorded above". Clearly the conditions
wereintended to, and did, impose legal obligations, and action under Section 22 was " subject to" these
conditions. The assurances referred to by the EEC were instead part of the Waiver preamble and
corresponded to those subparagraphs under "Noting". To transform mere descriptive statements in
a preamble into substantive obligations, as the EEC urged the Panel to do, was unprecedented and
contrary to basic legal principles of treaty interpretation. It would set a precedent for interpretation
of other preambles - even the general statements regarding reciprocity in the preamble to the Genera
Agreement itself. Such a precedent would also create severe difficulties for negotiation and drafting
of agreements and preambles in the Uruguay Round.

3.21 Furthermore, the United States argued that the text and the background of the preamblein itself
demonstrated that theEEC claim that thesemeasures” comprised an undertaking to maintain agricultura
programmes similar to those existing in 1955 in force during the application of the Waiver" was aso
unfounded. Thetext of the preamble showed no intention by the United Statesor the CONTRACTING
PARTIES to create in the preamble binding substantive obligations for the future. The creation of
binding obligationsin the operativetext of the Waiver, in the conditions and procedures, further argued
(through the principle of expressio unius est exclusio aterius) that the parties did not intend to give
riseto substantive obligations el sewhere, inthe preamble. The matters"noted" inthe Waiver preamble
referred to actions which the United States had been taking in 1955 in order to face the problem of
surpluses, but this could not be interpreted as a promise or assurance to take any specific action in
asubsequent year. Moreover, the United States did express itsintention to continue to seek a solution
totheproblem of surplusesof agricultura commodities, but thisstatement of intention wasnot described
as an assurance, and no specific promise was made, particularly no promise to use specific methods
to pursue the declared intention. This was unequivocaly made clear by the United States in the
proceedings of the Working Party on the Waiver (BISD 35142, paragraph 3). The only specific
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obligationthat theWaiver imposed ontheUnited Statesregarding stepsto solvetheproblem of surpluses
was that the annua report due under the sixth paragraph of the " Conditions and Procedures® should
show "any steps [the United States] has taken with a view to a solution of the problem of surpluses
of agricultural commodities'. TheUnited Stateshad compliedwiththisconditionand theannual reports
had detailed numerous steps that have been and continue to be taken by it to reduce or avoid surpluses
of agricultural commodities. These reports had been accepted by the CONTRACTING PARTIES
since 1956 without any indication that the CONTRACTING PARTIES believe that only the measures
inusein 1955 were sufficient, or were uniformly required, to establish United States compliance with
the requirements of the Waiver.

3.22 Regarding an alleged United States assurancethat it would apply acreage allotments or marketing
guotasto crops subject to price support programmes whenever such crops were protected by measures
under Section 22, the United States pointed out that when requesting the Waiver, it had clearly stated
that Section 22 actions could be taken in the absence of any production or marketing controls (L/315).
In fact, in 1955 not all programmes establishing guaranteed prices were accompanied by compul sory
production control measures. Moreover, the notion that the Waiver would be conditiona upon the
useof production or marketing controlswasacontradictionintermsbecausewaiversunder Article XXV
were only available to cover cases "not covered by the other escapes’ in the Genera Agreement
(EPTC/C.V/PV/9/p.8). If, in 1955, theUnited States had been ableto agreetotieall theUnited States
price support programmes to production or marketing restrictions, the Article X1:2(c) escape would
havebeen sufficient, and awaiver from Article X1 would have been unnecessary andlegally impossible.
The United States had sought a waiver because not all its support programmes met the criteria of
Article X1:2(c). Nor could the statement cited by the EEC in the United States Twenty-First Annual
Report on Section 22 (L/4727) that domestic production of sugar was being supported at
non-expansionary levels be considered an indication that the United States would use 1955-model
production control methods. The United States Government could only apply the measures provided
for in current legislation, and no legislative authority for domestic production controls existedin 1977.
The precedent cited by the EEC (BISD 3 S/87) was of dubious relevance. It concerned an exchange
of explicit promises in the Torquay round of tariff negotiations, whereas the Waiver processin 1955
was one in which the United States had refused to make any promises (other than the conditions and
procedures in the Waiver text). The EEC was simply attempting to spin obligations out of thin air;
itsallegationsregarding " assurances" werean attempt to reopen the Waiver consideration of 1955 with
a claim of rebus sic stantibus, and to achieve retroactive insertion of additional conditions that the
CONTRACTING PARTIES had never agreed to.

3.23 The EEC maintained that the measures applied by the United Stateson sugar-containing products
werenot consi stent with thetermsof the Waiver. Regarding zero quotas maintai ned on certain products,
such as syrups and molasses, the EEC recalled that the text of the Waiver only exempted the
United States from bringing import restrictions, and not import prohibitions, into conformity with the
Genera Agreement. The EEC aso recalled that the text of the Waiver specificaly provided that the
United States might apply, for a given product, either quotas or fees.

3.24 TheUnited Statesrepliedthat the EEC argument that the Waiver permitsonly import restrictions,
and not import prohibitions, was mistaken and based on a false anadogy to the interpretation of
Article X1:2(c) which was not relevant here. The United States recalled that the word "restriction”
as it appears in the Waiver encompasses both fees and quantitative limitations as provided for in
Section 22. Thiswas made clear in paragraph (b) of therecital in the Waiver of the statement received
from the United States and in the Report of the Working Party on the waiver request (35141, 143).
There could be no doubt that a prohibition is a quantitative limitation or that a prohibition is not
inconsistent with Section 22 or the Waiver if trade in the relevant article did not exist during the
representative period. Under such circumstances, the statute did not permit a quotalarger than zero.
The United States added that the quotas on imports of certain sugar-containing products were required
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inorder to prevent theimportation of such productsfrom renderingineffective, or materially interfering
with, the domestic price support programme for sugar cane and sugar beets. The United States had
never claimed that the import quotas on these products were authorized by the Headnote. The
United States further recalled that Section 22 provided that the President should impose either fees
or quantitative limitations under the circumstances set forth therein. Successive administrations and
the courts had interpreted Section 22 as preventing the President from proclaiming both import fees
and import quotas under Section 22 authority at the same time on the same article. The Courts had
also confirmed the administrative interpretation that the President could proclaim separaterestrictions
or fees under separate lega authority. The quota on raw and refined sugar was imposed under the
authority of the Headnote, not Section 22. The only Section 22 measure that the United States had
ever maintained on raw and refined sugar was an import fee, not an import quota. As for the
sugar-containing products that were currently under a Section 22 import quota, they had never been
subject to a fee imposed under Section 22 authority. Accordingly, the limitation in Section 22 that
the President should proclaim fees or quantitative restrictions had not been violated.

Tariff bindings on raw and refined sugar

3.25 The United States maintained that, regardless of the Waiver, imposition or maintenance of the
Section 22 import fee on refined sugar did not violate Article 11, because the maximum import duty
on raw and refined sugar was not currently bound under the General Agreement. The United States
recaled that ever since the origina tariff concessions made at Annecy in 1949, the duty on raw and
refined sugar had been subject to the terms of the Headnote which provided that the bound rates " shall
be effective only during such time as Title Il of the Sugar Act of 1948 or substantially equivalent
legislation is in effect in the United States ...". At that time, the Headnote became part of the
United States Schedule of concessions under Article I1:1(b) which provides that tariff bindings are subject
to "terms, conditionsor qualifications set forth in [the] Schedule" of each contracting party. The Sugar
Act of 1948, including Title I, expired on 31 December 1974 and was not replaced by similar legidation.
Accordingly, the tariff binding on raw and refined sugar had not been in effect since that date and
would not comeinto effect unlesslegislation substantially equivalent to Titlell of the Sugar Act of 1948
is enacted by the United States.

3.26 The EEC claimed that the argument advanced by the United States regarding the status of its
tariff concessions on sugar was contradicted by the finding of the panel which had examined the
United States restrictions on import of sugar. The EEC recalled that with regard to the scope of the
words "terms, conditions or qualifications set forth in that Schedule", the panel stated the following:

"The Panel then examined the issue in the light of the purpose of the General Agreement. It
noted that one of the basic functions of the General Agreement is, according to its Preamble,
to provide alega framework enabling contracting parties to enter into 'reciprocal and mutually
advantageous arrangements directed to the substantial reduction of tariff and other barriers to
trade'. ... Thissupportsintheview of the Panel the assumption that Article Il gives contracting
parties the possibility to incorporate into the legal framework of the General Agreement
commitments additional to those already contained in the General Agreement and to qualify such
additiona commitments, not however to reduce their commitments under other provisions of
that Agreement.” (L/6514, paragraph 5.3)

It wasthus clear that the terms, conditionsor qualifications could only refer to commitments additional
to the tariff commitment and therefore could not limit over time the tariff reduction commitment. That
panel aso noted that provisions which might have a practical effect on tariff concessions may be
incorporated in the Schedule of concessions " provided that the results of such negotiations should not
conflict with other provisionsof the Agreement” (L/6514, paragraph 5.5). Obligationsunder Article |1
therefore could not be limited by a condition that was not consistent with the General Agreement.
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3.27 The United States replied that the validity of the Headnote as aterm, condition or qualification
to the United States concessions on sugar duties had not been examined by the report of the pand referred
to by the EEC (L/6514). That panel did not find that the Headnote was invalid, but merely that the
Headnote could not serve as alegal justification for measures inconsistent with Article X1. It did not
examine, or make findings on, the status of United States tariff bindings on raw and refined sugar.
Moreover, the passage quoted by the EEC from that Panel confirmed that it was alegitimate practice
to put limits to a tariff concession, so long as these limits were not inconsistent with any article of
the General Agreement other than Article 1. For instance, contracting parties could and did provide
tariff concessions seasonally, or for alimited time, or contingent on implementation of concessions
by others. The United Statesrecalled that with regard to the meaning of the phrase"terms, conditions
or qudlifications," the preceding paragraph of the same Panel report cited by the EEC had stated:

"[The Panel] noted that in Article 11:1(b), the words "subject to the ... quaifications set forth
in that Schedule" are used in conjunction with the words "shall ... be exempt from ordinary
customs duties in excess of those set forthin [the Schedule].” This suggests that Article 11:1(b)
permits contracting parties to qualify the obligation to exempt products from customs dutiesin
excess of the levels specified in the Schedule, not however to qualify their obligations under
other articles of the General Agreement.” (L/6514, paragraph 5.2)

Accordingly, the term, condition, or qudification limiting the United States tariff concession on ordinary
customs duties on imports of sugar to the duration of Title Il of the Sugar Act of 1948 was permitted
by Article Il and did not conflict with any other provision of the Genera Agreement.

Article XXV

3.28 TheEEC stressed that awaiver granted under Article XXV did not alter the status of the waived
measure, notably as regards its compatibility or incompatibility with the General Agreement. In the
EEC's view, waiving obligations did not signify bringing them into conformity. The obligation laid
down, in the event that a measure was inconsistent with the Generd Agreement, that it must be iminated
or modified so asto makeit compatible. A waiver of obligations was only signified exemption from
having to ensure such compatibility. Thus, in the present case, the United States had simply been
exempted from having to bring itself into conformity with the General Agreement when applyingillega
measures, provided that such measures complied with the Waiver. The EEC added that this above
mentioned point issupported by both the history and theletter of theWaiver. Withregardtothehistory,
it was recalled that the Netherlands were authorized by the CONTRACTING PARTIES to apply a
withdrawa of concessions afterwards the Waiver was granted on the basis of recommendations submitted
by working parties on the annual examination of the Waiver (BISD 45/99). This authorization was
due to the non-conformity of United States import restrictions with the Article XI.

3.29 The EEC considered that this view had been endorsed by the report of the panel established
pursuant to the recourse by Uruguay to Article XXIII which stated that "It may be noted in this
connection that the status of ameasure (that is, whether or not it isconsistent with GATT) isnot affected
by a waiver decision taken subsequently” (BISD 115100). Therefore, irrespective of whether the
measures adopted under the Waiver were compatible or incompatible with the Waiver itself, those
measures constituted a case of nullification or impairment of benefits accruing under the Genera
Agreement. Thiswas also made clear in the text of the Waiver by two declarations in which affected
contracting parties maintain their rights to have recourse to Article XXIIl, and in which the
CONTRACTING PARTIES"regret that circumstances makeit necessary for the United Statesto continue
to apply import restrictionswhich, in certain cases, adversely affect thetrade of anumber of contracting
parties, impair concessi onsgranted by theUnited Statesand thusimpedethe attainment of the objectives
of the General Agreement” (BISD 3535).
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3.30 The United States stated that Article XXV:5 was an essential part of the GATT system for
furthering trade liberdization. Even the earliest proposds for the Havana Charter provided for andogous
provisions, because the draftersrecognized that waivers provided ameasure of flexibility indispensable
if it wereto be possible to accommodate the problems of individual contracting partiesin amultilateral
agreement. TheUnited Statesargued that Article XXV:5gavethe CONTRACTING PARTIES almost
unlimited power to waive the obligations of the General Agreement, subject only to the voting
requirement and the requirement that the circumstances be extraordinary and not covered elsewhere
in the General Agreement. This power was not qualified by any requirement that the waiver be
temporary. The CONTRACTING PARTIES had chosen on a number of occasions to grant waivers
with no expiry date. The waiver power was supreme, and could only be exercised or reconsidered
by the CONTRACTING PARTIES. For instance, the 1956 Decisionon Guiding Principlesfor Waivers
of Article | and other important GATT obligations (BISD 55/25) stated that "any decisions granting
awaiver would include procedures for future consultations or action taken under thewaiver”. Inother
words, dispute settlement concerning the operation of awaiver could extend to any action taken under
the waiver, but could not decide whether the waiver itself was to be maintained, because that question
was within the exclusive competence of the CONTRACTING PARTIES.

3.31 TheUnited States rejected the EEC' s interpretation of the Netherlands-United States dispute on
dairy quotas, and argued that a closer examination of this dispute, on the contrary, supported the
United States view of the effect of waivers on remedies. The United States recalled that in 1951, the
CONTRACTING PARTIES found that tariff concessions granted by the United States in 1947 on certain
dairy products had been nullified or impaired by imposition of import quotas under Section 104 of
the Defense Production Act of 1950. The CONTRACTING PARTIES also found that the import
restrictions in question constituted an infringement of Article XI (BISD 11/16). In 1952, the
CONTRACTING PARTIESconfirmed bothfindings, recommendedthat theUnited StatesGovernment
secure the repeal of Section 104, and authorized the Netherlands to retaliate (BISD 1531,32). These
findings would seem to indi cate that the evidence established the elements of both an Article XXI11:1(a)
"violation" complaint and an Article XXII1:1(b) "non-violation" complaint. By 1953, Section 104
had been repealed, but substantially equivalent import quotas had been adopted pursuant to Section 22.
The CONTRACTING PARTIES did authorize continued retaliation by the Netherlands but did not
make additional findings and did not recommend that the United States eliminate the Section 22 quotas
(BISD 25/28). In 1954, the reasoning behind the 1953 resolution became apparent. The
CONTRACTING PARTIES, in reauthorizing retaliation by the Netherlands, noted only that tariff
concessions had been impaired; the CONTRACTING PARTIES made no finding that the Section 22
dairy import quotas were inconsistent with Article X1 (BISD 3S5/46). In reauthorizing retaliation
subsequent to the grant of the Waiver, the CONTRACTING PARTIESrelied on the recommendations
of theWorking Parties examining the Section 22 annual reports, which recognized the sameimpairment
of tariff concessions (BISD 45/31, 99; 5528, 142; 6514,157; and 7523, 128). The history of
this dispute shows that the CONTRACTING PARTIES considered the "violation" case, i.e. the
infringement of Article X1, to have terminated upon the repeal of the Defense Production Act even
though substantially similar import restrictions had been adopted under Section 22. It is clear that
the Section 22 quotas were not found to be inconsistent with Article XI. What remained of the
Netherlands dispute was the "non-violation" case, which presumably satisfied al of the criteria that
had been identified in 1950 by the panel examining the Australian Subsidy on Ammonium Sulphate
(BISD 11/188) and in 1952 by the panel examining the Treatment by Germany of Imports of Sardines
(BISD 15/53). Clearly, the consistency or inconsistency with the GATT of the Section 22 measures
would not have beenrelevant under a" non-violation" theory of nullification or impairment. Moreover,
the Waiver granted in 1955 would not have resolved the Netherlands' claim under Article XXI11:1(b)
or mandated the termination of retaliation.

3.32 The United States referred to the passage that the EEC had cited from a footnote to the report
of the Panel on the Uruguayan Recourse, and stressed that the question raised by this footnote was
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not the nature of the measures taken but the nature of any claim raised under Article XXIII. If conduct
within the limits of a waiver were still to giveriseto avalid claim under Article XXI11:1(a), then the
Waiver and Article XXV:5(a) would be a nullity. For this reason the United States had argued that
in order to avoid an interpretation that throwstwo GATT provisionsin conflict, the only Article XXII1I
claim possible was a claim under Article XXI11:1(b) or (c). The documentary record also indicated
that the drafting of this footnote was prompted by the ambiguous legal position taken by Germany,
which had obtained awaiver but still insisted that itsimport restrictions were legally sheltered under
the Torquay Protocol. The United States argued that, read literaly, this footnote dealt only with the
situation in which a measure was put in place and a waiver was granted afterwards. So it was not
relevant to the Section 22 measures on sugar, which started well after the Waiver. Moreover, the
footnote was incorrect in implying that all waivers provided explicitly for recourse to Article XXIII:
in fact, only nine of over two hundred waivers so provided. As for the declaration of regret cited
by the EEC, this referred to "certain cases", and so by implication, there were certain other casesin
which Section 22 measures did not cause nullification or impairment. Thus, the EEC's conclusion
that al Section 22 measures nullify and impair benefits was completely unwarranted. Moreover, the
declaration of regret related to restrictionswhich werein effect at thetimeof the Waiver, and the Section
22 measures on sugar did not begin until long afterward.

3.33 The EEC disagreed with the way in which the United States interpreted the waiver power under
Article XXV. The EEC recdled that a the tenth session of the CONTRACTING PARTIES, the
Executive Secretary of the GATT, at the request of the CONTRACTING PARTIES, had given his
opinion as to the applicability of thisArticle. Hestated in particular that: "The words'in exceptiona
circumstances not elsewhere provided for in this Agreement’ are clearly designed to limit the use of
the waiver provision to individual problems to which the Agreement as written does not provide an
adequate sol ution and where an amendment would result in amodification both broader initsapplication
and more permanent thanisrequired” (L/403). Inthe EEC' sview, thisopinion rulesout the possibility
of the Waiver being permanent or constituting a kind of amendment or substantive modification of
the text of the Agreement. On the contrary, as a waiver was a clause providing an exception to the
application of the General Agreement, the exception must beinterpreted narrowly in accordance with
the interpretation of exceptions recently confirmed by a panel report (L/6513) adopted by the
CONTRACTING PARTIES.

3.34 The United States answered that it had not claimed that the Waiver was an amendment to the
text of the Agreement. The note by the Executive Secretary supported the United States interpretation
that the Waiver power saved the CONTRACTING PARTIES from having to amend the Genera
Agreement to deal with a pressing problem of one or afew contracting parties. However, before and
after the note cited by the EEC, the practice of the CONTRACTING PARTIES was in fact to grant
waivers of indefinite duration in certain cases; the note listed a number of such waivers. The
United States also argued that it was inappropriate to require that waivers be interpreted narrowly.
A waiver was not thesameasan exceptionto the General Agreement; therationale, basisand procedures
for waivers were fundamentdly different. Any contracting party could fredy avail itsdf of the exceptions
in the GATT, but to obtain awaiver, it had to undergo rigorous examination of its case and obtain
support from atwo-thirds majority of the CONTRACTING PARTIES. Waivers were afundamental
exercise of the decisional powers of the CONTRACTING PARTIES acting on a case-by-case basis.
The provisions of each waiver were determined by the CONTRACTING PARTIES, and to narrow
them after the fact would be to impose limits on the powers of the CONTRACTING PARTIES. There
had been waivers, such as the GSP Waiver, which could be described as having been intended to be
applied broadly.
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Article XXIII

3.35 The United States stressed that the Waiver provides recourse to Article X XII1, but limits such
recourse to "affected" contracting parties. This was consistent with the general practice of waivers
granted under the General Agreement under which compensation for contracting parties whose trade
is negatively affected has been viewed as an essential part of any waiver, except those cases where
it was found expressly that a waiver would have no, or negligible, effects on trade.

3.36 Therefore, the United States argued that before even considering whether or to what extent
nullification or impairment had occurred, apanel dealing with aclaim under the Waiver must determine
whether the complaining party was an "affected contracting party” with respect to each product for
which nullification or impairment had been aleged. Because of the extraordinary nature of waivers,
and the fact that they were an expression of the will of the CONTRACTING PARTIES, the burden
should be on the complaining party to show it was "affected" commercially. Thus, the EEC would
haveto comeforward with apositive showing of real commercial effect whichwas caused by theWaiver
and not by extraneous factors. However, the EEC's sugar exports had not been affected by actions
taken under the Waiver in the sugar area. The effects claimed by the EEC on its sugar trade related
to the quota maintained under the Headnote, not Section 22 measures. With regard to refined sugar,
the EEC, ahigh-cost producer of sugar, maintained sugar prices well above United States prices, and
could only export to the United States market with export subsidies or by dumping. EEC exports of
sugar to the United States increased even after imposition of the Section 22 fees in 1977. In 1978,
theUnited Statesimposed acountervailing duty to offset subsidies, and from 1979 onward, EEC sugar
entirely lost its place in the United States market to other, non-subsidizing exporters. Thus, any effect
on EEC exports of refined sugar was caused by its own export subsidies and the GATT-consistent
countervailing duty, not the imposition of Section 22 fees on sugar in 1977. Also, the United States
provided statistics indicating that EEC exports to the United States under tariff headings subject to
the Section 22 import limitations on sugar-containing products had actually increased following imposition
of those measures.

3.37 The United States recalled that the Section 22 Waiver provided that affected contracting parties
are to have recourse to the appropriate provisions of Article XXIII. Non-specific recourse under
Article XXIIl asawholewasinconsistent with present GATT practiceinthefield of dispute-settlement,
which stressed clarity and specificity in defining the scope and rules of disputes. Recourse to
Article XXII1:1(a) was aso not appropriate in the case of measures within the scope of any waiver.
In this instance, while Article XXI11:1(a) spoke of "the failure of another contracting party to carry
out its abligations under this Agreement”, the Waiver decision of 1955 stated that "the obligations
of the United States under the provisions of Articles Il and XI of the General Agreement are waived
to theextent necessary to prevent aconflict with such provisions'. By processof elimination, therefore,
the only complaint that could be raised against conduct that had thus been authorized by the
CONTRACTING PARTIES was a non-violation nullification or impairment complaint under
Article XXII1:1(b) or (c). The United States referred to a recent analysis by the Secretariat stating
that since the purpose of waiversis precisely to authorize action that would otherwise be inconsistent
with the Agreement, the reference in waiversto recourseto Article XXI11 was presumably areference
toArticle XXII1:1(b) or (c). Moreover, the 1979 Understanding Regarding Notification, Consultation,
Dispute Settlement and Surveillance (L/4907) provided that if acontracting party claims that measures
which do not conflict with the provisions of the General Agreement have nullified or impaired benefits
accruing to it under the General Agreement, it would be called upon to provide a detailed justification.
The dlements of a non-violation case were well known to the EEC; as the EEC had failed to come
forward with the required information, the United States concluded that the EEC had also failed to
show nullification or impairment under Article XXII11:1(b) or (c).
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3.38 The EEC considered that the United States interpretation that under the Waiver recourse to
Article XXII1 was limited to "affected” contracting parties was mistaken. The report of the Working
Parties set up to examinethe United States request for awaiver stated: " Theright of other contracting
parties to have recourse to the provisions of Article XXIII (...) applies to the Decision as a whole"
(BISD 39144). Thisstatement pointed to theright of recourseto Article X XI11 without any possibility
of limiting it by arestrictive interpretation to affected parties. Moreover, the text of the Waiver itself
provides that the Waiver "shall not preclude the right of affected contracting parties to have recourse
to the appropriate provisions of Article XXII1" (BISD 3535). Thiswording did not limit the right
of recourse but preserved it, notably in the case of measures that were not consistent with the Genera
Agreement. Solong asthese measuresremained inforce, theuse of theterm" affected” wasnot intended
to limit recourse to Article XXIII to certain contracting parties. The term was there to specify the
cases in which contracting parties were entitled to obtain the authorization to suspend concessions
provided for in Article XXII1:2.

3.39 The EEC aso recalled that the CONTRACTING PARTIES, when granting the Waiver, had
formally noted that the measures taken under the Waiver constituted, in certain cases, a nullification
or impairment of benefits under the General Agreement. A contracting party therefore no longer had
to prove them, nor did a panel have to determine them. However in the present case compensation
could be envisaged because the measures maintained under the Waiver remained illegal measures for
which the obligation to bring them into conformity with the General Agreement had been suspended.
Thiswas explicitly recognized in the Annex to the 1979 Understanding which states: " The provision
of compensation should beresorted to only if theimmediatewithdrawal of themeasuresisimpracticable
and as atemporary measure pending the withdrawal of the measures which are inconsistent with the
General Agreement” (BISD 26S/216). In these circumstances, in the EEC's view, the Panel had only
to recommend the extent to which authorization for the suspension of concessions or some other messure,
such as compensation, should be envisaged. The EEC also pointed out that the United States have
not demonstrated that the measures taken under the Waiver do not constitute, in the present case, a
nullification or impairment of benefits accruing under the General Agreement.

3.40 The United States also recalled that the declaration of regret mentioned by the EEC stated that
measures existing at the time of the Waiver decision constituted nullification or impairment in certain
cases. By inference, there were some casesin which no nullification or impairment wasfound. Thus,
a blanket conclusion of nullification or impairment was unwarranted, especially in the case of sugar,
since there were no Section 22 measures in the sugar area at the time of the declaration of regret.
The United States noted that the statement quoted by the EEC from the Annex of the 1979 Understanding
only referred to the situation when measures were found to be "inconsistent with the General Agreement”,
that is acomplaint under Article XX1I1:1(a). However, asthe United States had already pointed out,
a dispute under Article XXI11:1(a) concerning measures within the scope of a waiver granted by the
CONTRACTING PARTIESwas acontradiction in terms. The United States maintained that the only
dispute that could be raised concerning measures within the scope of a waiver was a dispute under
Article XXI11:1(b) or (c), under which the United States agreed that, if non-violation nullification or
impairment were established, it might have an aobligation to pay compensation. However, the
United States noted that the EEC had avoided invoking such provisions of Article XXI11:1 and it had
failed "to provideadetailed justification™ as provided for in such cases by paragraph 5 of the Annex of
the 1979 Understanding (BISD 26/216). The United States recalled the Panel decision on the EEC
complaint against certain aspects of a bilateral arrangement between the United States and Japan
concerning tradein semiconductorsin which that Panel rejected anon-violation claim because evidence
submitted by the EEC was simply insufficient (L/6309, paragraphs 69, 131).
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4. SUBMISSIONS BY INTERESTED THIRD PARTIES

Argentina

4.1 Argentinarecalled the serious economic and social consequences, in particular for its regional
economies, which had followed the imposition by the United States of restrictive sugar import quotas
asfrom May 1982. Argentina sreceiptsfrom sugar exportsto the United States market dropped from
US$210 million in 1981 to US$14 million in 1987. Interms of volume, United States sugar imports
declined fromroughly 5 million short tonson averagefor 1979/81 toabout 1 million shorttonin 1988.
At the same time Argentina s share declined from an average of about 300 thousand short tonsin 1977/81
to 29 thousand short tonsin 1988. While alarger globa quota had been announced for 1989 (1.2 million
short tons), this remained a seriously depressed level.

4.2 Argentina considered that the quantitative restrictions imposed by the United States on sugar
imports were contrary to the provisions of Article XI and did not fulfil the conditions laid down by
that Article for maintaining such restrictions. Furthermore, theserestrictions could bejustified neither
by reference to the Headnote nor to the Waiver. As sugar was an item on which a binding was
negotiated by the United States, if the hypothesis of a possible application of unlimited restrictions
under the Headnote or under the Waiver were accepted, the United States, in contradiction with the
criterion of reasonabl e expectation, would havetheright to reduceitsimportsto zero. The concessions
granted would then be totally meaningless. The mere possibility that a contracting party could unilaterdly
modify a concession, besides jeopardising the reliability of the benefits expected from the concession,
would give the contracting party which granted the concession an advantage with respect to other
contracting parties that complied strictly with the rules of the General Agreement.

4.3 Moreover, Argentina maintained that as part of the conditions for the grant of the Waiver, the
United States had referred to positive steps taken to reduce 1955 crop supplies by lowering support
price levels or imposing marketing quotas at minimum levels permitted by its legislation. The
United States had al so expressed its intention to continue to seek a sol ution to the problem of surpluses
of agricultural commodities. The quantitative restrictions which had reduced sugar imports from
3.7 million short tons in 1955 to 1.2 million short tons in 1987, while sugar production in the
United States rose from 4.3 million short tons to 6.7 million short tons during the same period, did
not appear, therefore, to be consistent with the conditions of the Waiver.

Austrdia

4.4 Australianoted that the terms of reference of the Panel encompassed restrictions maintained by
the United States on the importation of agricultural products justified by the United States under both
theHeadnoteandtheWaiver. However, having recalled that theissueof the conformity with the General
Agreement of quotas maintained under the Headnote by the United States onimportsof raw and refined
sugar had been recently settled (L/6514), Australia confined its submission to arguing certain aspects
of the restrictions justified under the Waiver.

4.5 Australia maintained that the CONTRACTING PARTIES were fully aware that the granting
of the Waiver in 1955 would result per se in the nullification or impairment of benefits to other
contracting parties. This was reflected in both the wording of the Decision of the CONTRACTING
PARTIES and of the report of the Working Party which examined the United States request for the
Waiver by making explicit references to the right of contracting parties to have recourse to Article XXIII.

4.6 Audrdiafurther maintained that nullification or impairment of benefits accruing to other contracting
parties because of the imposition by the United States of import restrictions under the Waiver occurred
regardless of whether or not theimport restrictions involved were being applied strictly in accordance
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with the Waiver and its conditions and procedures. This was explicitly provided for under
Article XXII1:1(b). Moreover, the specific reference to Article XXI11 in the text of the Decision was
a recognition that the granting of the Waiver disturbed the balance of benefits accruing to the
United States and other contracting parties under the General Agreement. This also meant, in Audtrdid's
view, that contracting parties taking action under Article XXIII against restrictions imposed by the
United States pursuant to Section 22 did not need and were not obliged to prove nullification or
impairment, as thiswas aready established. The only thing to be decided in such cases would be the
extent of the nullification or impairment suffered by the contracting party involved and the extent to
which authorization would be given to suspension of concessions or other obligations, as alowed for
in Article XXIIl. Austraia asked the Panel to make a finding endorsing this interpretation.

Canada

4.7 Canadamaintained that therestrictionsapplied by theUnited Stateson sugar and sugar-containing
products contravened Articles 11 and X1 of the General Agreement and that they were inconsistent with
the conditions and assurances of the Waiver granted in 1955 pursuant to Article XXV:5. It was Canadd' s
view that in seeking to justify theserestrictions asan exception under Article XXV:5, theUnited States
accepted that they would otherwise contravene Articles Il and X1 of the General Agreement. Canada
also noted that the Waiver had no effect on contracting parties rights with respect to other GATT
articles, including in particular Articles X111 or XXIII.

4.8 Canada recaled various actions on sugar imports implemented by the United States under its
domestic legidation. In particular, Canada referred to import prohibitions imposed in 1983 under Section
22 on certain sugar-containing products falling under TSUS headings 155.75, 156.45, 183.01 and 183.05
and to quotas imposed in 1985 under the same authority on imports of al sugar-containing products
not already subject to import prohibition provided for in TSUS headings 156.45, 183.01 and 183.05.
Canada noted that the United States had sought to justify its action on these products with respect to
its obligations under the General Agreement asfalling within the terms of the Waiver. Canada pointed
out that, as an exception to the application of the General Agreement, waiver provisions must be given
narrow interpretation and that the burden of proving application of the exception lay with the party
relying on its provisions. It was Canada s view, therefore, that the burden was on the United States
to establish that it had followed all of the conditions and assurances attached to the Waiver with respect
to action taken on sugar and sugar-containing products and that the United States could not do so.
In particular, Canada stressed that these actions had been taken without proper notification, consultation
or transparency, and had been maintained in spite of evidence that the measures introduced should
be terminated.

4.9 Canada further argued that the granting of the Waiver was to be interpreted in light of the
representation and circumstances|eading to the Decision of 1955. Canadamaintained that theintention
of contracting parties was neither to amend the General Agreement by incorporating Section 22 nor
tomaintainits provisionsin perpetuity. Rather theintention wasto waive, only to the extent necessary,
certain obligations in view of the particular problem created where larger than normal imports were
generated in response to and supported by United States price support programmes. In Canada' s view,
the measures maintained by the United States on sugar and in particular those on sugar-containing
products, which werein place to support quotas on sugar (which had been found by a previous panel
to have no vaid GATT justification) were an abuse of the Waiver provisions and an attempt to extend
those provisions to an extent never intended by the CONTRACTING PARTIES in 1955.

4.10 Canadaconsidered that with respect to fees applied to sugar, the United States had failed to fulfil
its assurances given in 1977. Domestic production rose from 5.9 million short tons in 1982 to
7.3 million short tonsin 1987 whileimportshad fallen dramatically from6.1 million shorttonsin 1977
to 1.3 million short tonsin 1987. Inview of the United States assurances and pursuant to the condition
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of the Waiver that restrictions be removed or relaxed when changed circumstances made doing so
possible, Canada argued that the fees applied to sugar should be terminated. For the same reasons
the United States could not justify the imposition of quotas under Section 22 for sugar.

4.11 Canada argued that insofar asthe imposition of restrictions on sugar could not be justified under
the Waiver, then subsequent Section 22 action could not be justified as necessary to support the
United States sugar price support programme under the Waiver. The 1983 import prohibition on
sugar-containing products was taken without notification and without the opportunity to consult.
Moreover the United States had not shown that the action was necessary to support United States price
support programmes. In addition, Canada argued that while the 1955 Waiver permitted restrictions
in certain circumstances, it did not permit the use of prohibitions. The United States could not justify
its prohibitions on sugar-containing products under the Waiver. Canada argued that the import
restrictions introduced in 1985 were imposed without notice and were applied to products containing
minima amounts of sugar, the import of which could not conceivably have been considered to be
undermining the United States sugar programme. Canada considered that the CONTRACTING
PARTIES, in granting the Waiver, did not intend that it would allow for the restriction of imports
of manufactured grocery products. Canadaalso considered that the United Stateslack of transparency,
given their refusal to release a subsequent USITC investigation although Canada has requested access
to this report, was an abuse of the conditions of the Waiver and of the assurances given by the USA
and contrary to the intent of the Waiver. Canada aso stressed that any resolution of the complaint
should be on a MFN basis.

Chile

4.12 Chile considered that the Panel offered a very useful opportunity to examine whether the
mai ntenance of the Waiver was justified. Chile shared many of the views contained in the last draft
report of the Working Party set up to examine the annual report by the United States under the Waiver
(Spec(88)14/Rev.4). Reference was made in that report to, inter alia, the fact that the circumstances
inwhichin 1955 the Waiver was granted had changed; the adverse effects of the Waiver on agricultural
tradeand onthe GATT system; anditsvery long duration. Chilerecalled that its position of principle
concerning waivers under Article XXV:5 was that these should be of limited duration; indefinite duration
gaveriseto virtually permanent privileges, thusimpairing the balance of rights and obligations among
contracting parties.

4.13 Moreover, Chile considered that while the Waiver had the effect of allowing the United States
to mai ntain measuresthat wereincompatiblewith the General Agreement, that did not inany way change
the incompatible character of such measures. Inother words, the mai ntenance of these measureswould
be aprimafacie case of injury which, ipso facto, might lead to authorization by the CONTRACTING
PARTIES to suspend concessions or obligations or recommend some other appropriate measures for
restoring the balance of rights and obligations between the United States and other affected contracting
parties.

Japan

4.14 Japan considered that import restrictions imposed by the United States under the Waiver had
the same adver se effects on trade as other trade restrictive measures. Japan recognized that the Waiver
had an indefinite duration and an unspecified coverage of product, but argued that the CONTRACTING
PARTIES had granted it on the ground that restrictions should be either relaxed or removal promptly
when the circumstances requiring such restrictions no longer existed. However, the Waiver had been
maintained for as long as over thirty years without being reviewed.
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4.15 Japan maintained that this situation could not be considered as normal either from the viewpoint
of promoting international tradewhich should be conducted on the basisof equity, or from the viewpoint
of maintaining the credibility of the GATT system. Japan wasawarethat the United Stateswas prepare
to discuss the issue of the Waiver in the course of the Uruguay Round. However, Japan's view was
that in the light of the various problems involved in the Waiver, the United States should relinquish
it onitsown initiative so asto place al its trade restrictive measures presently allowed by the Waiver
on the same ground as the similar trade restrictive measures maintained by other countries, and then
take part in the joint work of finding new GATT rules and disciplines for agricultura trade.

Remarks by the United States

4.16 The United States noted that, in generd, the submissions by third interested parties were instructive
because they reveaed the level of confusion about United States sugar trade policy, which wasindeed
avery complex subject. For instance, the quota, whoseimpact on itssugar tradewith the United States
Argentina was complaining about, was maintained under the Headnote and had nothing to do with
the Waiver, while there were no Section 22 restrictions on raw sugar, the form in which sugar was
normally traded.

4.17 Regarding Japan'sargument that the Waiver was granted on condition that Section 22 restrictions
should be promptly removed or relaxed when the circumstances requiring them "no longer exist”", the
United States considered that the references in the Waiver to removal of restrictions were conditioned
on afinding by the United States that circumstances had changed. The United States disagreed with
Japan's view that the Waiver was granted as a temporary relief measure; the record showed that the
drafters of the Waiver had consciously decided not to include an expiry date. The United States also
disagreed with Japan's statement concerning lack of review. The Waiver required annua reviews,
and Japan had participated in a number of working parties for the Waiver annual review.

4.18 TheUnited Statesfurther noted that the comments submitted by Chile did reflect amore accurate
picture of the Waiver and contained anumber of interesting assertions, notably that anindefinite waiver
altered thebal anceof rightsand obligationsunder theGenera Agreement. TheUnited Statesmaintained
that the balance of rights and obligations in the Generd Agreement had aways included Article XXV:5(q)
and the possibility to grant awaiver, even one of unlimited duration. Moreover the Untied States recalled
that the decision to grant awaiver was not a unilatera action by one contracting party, but a decision
of the CONTRACTING PARTIES as awhole, acting on a two-thirds majority.

4.19 Regarding the point raised by Australiaconcerning the application of Article XXIIl to measures
where the obligations of the General Agreement had been waived, the United States agreed that this
would amount at most to a reconfirmation that in certain cases where non-violation nullification or
impairment existed, there was a right to recourse, specificaly under Article XXII1:1(b). However,
the Austraian arguments left significant questions unanswered, such as what significance was to be
given to waiver decisions by the CONTRACTING PARTIES in this context, and what evidentiary
burden was to be placed on the complaining party under Article XXIlI:1(b). Furthermore, the
United Statesrejected Australia sinterpretation of Article XXV:5(a) which implied that an invocation
of provisions under that Article required formal rebalancing of concessions as the price for awaiver.
The United States noted that nothing in the negotiating history of Article XXV supported that
interpretation; if the drafters had intended rebalancing they would have said so.

4.20 The United States noted Canada s argument that the invocation of the Waiver constituted an
acceptance by the United States that its actions would otherwise contravene Articles Il or XI. The
United States had never agreed that all of its actions were inconsistent with Articles Il or X1 simply
because the Waiver had been invoked. The text of the Waiver, the report of the Working Party on
the Waiver and the United States request for the Waiver made clear that the reason for the Waiver



-21 -

was that action required by Section 22 might, not would, violate the General Agreement. The
United States recalled that the only other panel that had examined measures maintained under Section
22, the Panel on the Uruguayan Recourse to Article XXII1, found that Section 22 quotas on whesat
and wheat flour were consistent with Article X1 and the Protocol of Provisional Application (BISD
115148).

4.21 TheUnited States argued that in anumber of instancesin its submission, Canada had considered
waivers to be analogous to the exceptions provided under Article XI:2. The United States disagreed
with this interpretation. Exceptions in the General Agreement were a genera license that could be
utilized freely by any contracting party, subject to the possibility of adisputeat somelater time; waivers
weresubject to case-by-casescrutiny in advanceby the CONTRACTING PARTIES. TheUnited States
maintained that waivers were afundamental exercise of the decisiona powers of the CONTRACTING
PARTIES acting on a super-majority of two thirds, forming part of their practice under the General
Agreement. Waiverswere exactly as broad or as narrow asthey said they were; to narrow them after
the fact was to impose a limit on the powers of the CONTRACTING PARTIES. The United States
noted that there had in fact been waivers, such as the GSP waiver (enabling clause), which could be
described as having been intended to be applied broadly. Similarly, the contention that the Waiver
allowed for restrictions but not prohibitions was again afa se analogy to thedistinctionin Article X1:2
between prohibitions and restrictions. Section 22 referred to " quantitative limitations" which indeed
could include prohibitions, particularly when, as in the case at issue, trade in a product did not exist
during the representative period referred to in Section 22.

4.22 Regarding the Section 22 actions on sugar-containing products, the United States reiterated that
import quotas on these products had been introduced simply to prevent their import from interfering
with the price support programme for sugar, not to enforce the quota under the Headnote. Moreover,
with respect to their implementation the United States pointed out that it must be understood that the
President was the decision-maker on Section 22, not the USITC. The Commission's findings and
recommendationswereprovided tothe President to aid in hisdecision, but the President might disregard
them if he so wished (on factua, policy or any other grounds). Release of such findings and
recommendations of the USITC were not a condition of the Waiver and were released to the public
only after the President had made hisfinal determination, which hehad not yet madein the casereferred
to by Canada. The United States pointed out that it had complied with the requirement of the second
condition of the Waiver by notifyingthe CONTRACTING PARTIESwhenever the President requested
an investigation by the USITC. It had also complied with the requirement in the third condition to
give due consideration to representations submitted to it; for instance, the quotas on sugar-containing
products imposed in 1985 had been promptly modified on the basis of representations made by other
contracting parties.

4.23 The United States further recalled that when requesting the waiver in 1955, the United States
representative steadfastly refused to accept as a condition for the Waiver the limiting of actions under
Section 22 to the case of abnormal imports due to a United States price support programme.
Nevertheless, the actions on sugar and sugar-contai ning products were exactly of the nature for which
Canadaitself considered the Waiver valid as they were necessary to limit larger than normal imports
which were being attracted to the United States because of the price support programme in force.

4.24 TheUnited States further recalled that neither the text of the Waiver, nor Section 22 (which was
attached to the Waiver) supported Canada s assertion that the Waiver was not intended to apply to
manufactured grocery products. Section 22 required the President to impose restrictions on any imported
"article " when he finds that the statutory criteria are met. The term "article" was very broad, and
clearly applied to downstream products such as sugar mixtures. The actions taken on sugar-containing
products in 1983 and 1985 were taken under the emergency provisions of Section 22(b), which were
referred to inthe Waiver preamblein thesummary of theUnited Stateswaiver request. All such actions
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had been taken on aprovisiona basisonly, and ample opportunity had been provided for consultations
after the emergency proclamation and before any final action by the President; thiswasfully consistent
with conditions (2) and (3) of the Waiver. Very large profits could be made in the sugar trade and
commaodity markets due to the difference in the United States and world sugar prices. An advance
announcement that import restrictions are being considered could be very disruptive, encouraging imports
and increasing pressure on the price support programme; Section 22 was intended to protect such
programmes against just such disruption. In these cases, immediate action was appropriate and
emergency measures had to be kept secret.

4.25 Regarding the United States Twenty-First Annua Report on Section 22 (L/4727), the United States
noted that the statements made in that report were purely descriptive; no promises were made or implied.
Moreover, al statements in L/4727 were explicitly made within the context of domestic statutes in
force at the time, which set a minimum support price for sugar and required that it be maintained at
no cost to the government. The United States executive authorities had maintained the United States
support price at the minimum level permitted by law.

5. FINDINGS
Introduction

5.1 The Panel noted that the issues before it arise essentially from the following facts: The
United States maintainsadomestic price support programmefor sugar. Toimplement thisprogramme
the United States presently maintains restrictive import measures under two separate domestic legal
authorities. Under the authority of a Headnote to the Tariff Schedule of the United States (TSUS),
it imposes an import guota on raw and refined sugar. This quota was found to be inconsistent with
the General Agreement in a panel report adopted by the CONTRACTING PARTIES in June 1989,
but it isstill being applied. Under the authority of Section 22 of its Agricultural Adjustment Act, the
United States further imposes quantitative limitations on imports of certain sugar-containing products
and fees on imports of refined sugar. Section 22 obliges the President of the United States to impose
either fees or quantitative limitations on imports of any article if he finds that its importation would
render or tend to render ineffective, or materially interfere with, a domestic agricultura price support
programme.

5.2 TheUnited States Schedule of Concessions contains tariff bindings on sugars aso covering refined
sugar. Theseconcessions are subject to the condition that the bound rates™ shall be effective only during
such time as Title |1 of the Sugar Act of 1948 or substantially equivaent legislation isin effect in the
United States" and that they "shall resume full effectiveness ... if legislation substantially equivalent
to Title 11 of the Sugar Act of 1948 should subsequently become effective’. The Sugar Act of 1948
expiredin 1974. The quotas on imports of sugar that had been imposed under that Act were replaced
by quotas imposed under the Headnote to the Tariff Schedule of the United States (TSUS).

5.3 TheGenera Agreement proscribesimportrestrictionsinArticle X1:1andimport dutiesexceeding
those bound in a Schedule of Concessionsin Article I1:1(b). In 1955the CONTRACTING PARTIES,
acting under Article XXV:5 of the Genera Agreement, decided to waive the obligations of the
United Statesunder Articles X1 and Il to the extent necessary to prevent aconflict with theseprovisions
in the case of action required to be taken by the Government of the United States under Section 22.
Thisdecision (hereinafter referredtoasthe" Waiver") wastaken in consideration of certain " assurances'
by the United States recorded in the preamble of the Waiver and was subject to specified " conditions
and procedures’.

5.4 The EEC asked the Panel to find that the measures taken by the United States are inconsistent
with Articles 1l and X1 and are not justified by the Waiver. The EEC further asked the Pand to find
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that the measures, whether or not covered by the Waiver, nullify or impair benefits accruing to the
EEC under Articles Il and XI and to recommend, as atemporary measure, the grant of compensation
by the United States.

Scope of the Pand's Findings: Quota on Raw and Refined Sugar

5.5 The Panel noted that the quota on imports of raw and refined sugar imposed under the authority
of the Headnote to the United States Tariff Schedule has already been found to be inconsistent with
the General Agreement in a panel report adopted by the CONTRACTING PARTIES and that it was
agreed in the Council that the present Panel would not readdress the findings set out in this report
(cf. para 1.2 above). The Panel therefore decided not to examine the consistency of this quota with
the United States obligations under the General Agreement.

The EEC's Rights of Recourse to Article XXIII

5.6 The United States considers that, under the Waiver, recourse to Article XXII1 is limited to
"affected” contracting parties and that the EEC is not affected by the measures taken under the Waiver.
The Panel noted that the text of the Waiver merely states that the Waiver "shall not preclude the right
of affected contracting parties to have recourse to the appropriate provisions of Article XXI1I1". The
words " does not preclude” clearly indicate that the Waiver does not limit the contracting parties' rights
of recourse to Article XXIII; these words express the intention to reaffirm these rights. The report
of the Working Party which examined the request by the United States for a waiver indicates that the
purpose of the reference to the right of recourse to Article XXIII by affected contracting parties was
"to re-emphasize that point in relation to the imposition of restrictions on additiona products and the
extension or intensification of restrictions’ (BISD 3S/144). This confirms that the CONTRACTING
PARTIES, when granting the Waiver, did not intend to limit the rights of recourse to Article XXIlII
but to reaffirm themin relation to potentia problems of particular concern. The Panel therefore found
that the EEC had theright to aninvestigation of itscomplaintin accordancewith Article X X111: 2 without
having to demonstrate that it is "affected" within the meaning of the Waiver.

Consistency of the Restrictionson Sugar-Containing Productswith Article X| and of theFeeson Refined
Sugar with Article |l

5.7 Having made the above preliminary findings, the Pandl examined the measures at issue in the
light of the provisions of the General Agreement invoked by the EEC and found the following: The
quantitative limitations on imports of sugar-containing products are inconsistent with Article XI:1, which
proscribes import prohibitions and import restrictions made effective through quotas. Asto the fees
on refined sugar, the Panel noted that the United States made its concession for sugars, and covering
refined sugar, subject to the existence of Title |1 of the Sugar Act of 1948 or substantially equivalent
legislation. The United States considers that, given the lapse of the Sugar Act and the absence of
substantially equivalent legislation, its tariff rates for sugars are presently not bound. In the view of
the United States, Article 11:1(b), which allows contracting parties to make the tariff bindings in their
Schedule of Concessions "subject to ... terms, conditions or qualifications', allows contracting parties
to make tariff concessions subject to the existence of domestic legislation. The EEC considers this
qualification of the tariff concession to be inconsistent with the General Agreement and consequently
not avalid limit of the concession. In support of thisview the EEC cited the report of the panel which
had examined the sugar import quota maintained by the United States under the Headnote of its Tariff
Schedule.

5.8 ThePand examined the EEC's clam in the light of Article 11:1(b) and the above-mentioned report.
The Panel noted that the report states that "Article Il gives contracting parties the possibility to
incorporateinto thelegal framework of the General Agreement commitmentsadditional to thoseal ready
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contained inthe General Agreement andto qualify such additional commitments, not however to qualify
their obligations under other articles of the General Agreement” (L/6514, page 13). The Panel found
that the United States assumed in its Schedule of Concessions a commitment additiona to the
commitments adready contained in the Generd Agreement, namely the avoidance of import duties beyond
specified levels, and qualified this additional commitment by making it dependent on the existence
of certain domestic legislation. This qualification does not constitute a qualification of acommitment
of theUnited Statesunder provisionsof the Genera Agreement other than Article I1; it merely qualifies
the commitment under Article Il not to impose import duties in excess of the rates set forth in the
Schedule.  Although the granting of concessions conditiona upon the discretion of the concession-granting
government may not be meaningful because of the obviouslegal uncertainty thereby created, the Genera
Agreement does not oblige contracting parties to make concessions and specifically allows them in
Article I1:1(b) to subject to conditions the concessions they decide to make. The fact that the
United States subjected the effectiveness of the tariff rates for sugars to the existence of domestic
legidlation is for these reasons not inconsistent with the Genera Agreement. The Panel recognized
that a concession cannot validly be subjected to a qualification that is inconsistent with the General
Agreement. Suchaqualificationwould becontrary to the principlerecognized by the CONTRACTING
PARTIES that the results of negotiations included in a Schedule of Concessions must be consistent
with the Genera Agreement (BISD 3S/225). The Panel however found that the evidence submitted
to it by the parties did not permit it to conclude that legislation equivalent to Title Il of the Sugar Act
of 1948 would necessarily be inconsistent with the Genera Agreement, in particular Article XI:2.
The Pandl therefore concluded that, while sugars are subject to tariff concessionsin the United States
Schedule of Concessions, the maximum rates for sugars set forth in that Schedule are, in the absence
of legislation substantially equivalentto Titlell of theexpired Sugar Act of 1948, presently not effective.
The imposition of the fees on refined sugar therefore does not entail the imposition of dutiesin excess
of those set forth in the United States Schedule of Concessions.

Justification of the Restrictions on Sugar-Containing Products by the Waiver

5.9 Having found the quantitative limitations on imports of sugar-containing products to be inconsi stent
with Article X1:1, the Panel examined whether these measures are justified by the Waiver. The Panel
first examined whether the United States had observed the terms, conditions and procedures subject
towhichthe CONTRACTING PARTIESwaived the United States' obligationsunder Article XI. The
Panel took into account in its examination that waivers are granted according to Article XXV:5 only
in "exceptiona circumstances', that they waive obligations under the basic rules of the Genera
Agreement and that their termsand conditions consequently haveto beinterpreted narrowly. However,
the Panel also had to take into account that, in the Waiver granted to the United States, the
CONTRACTING PARTIES did not specify precisely which concrete measures the United States is
authorized to take, but authorized the United States to implement a domestic law which gives the
United States administration a wide scope of discretion to impose fees or quantitative limitations on
any agricultural commodity or product thereof and which isinterpreted by the United States executive
authorities and the United States courts.

5.10 The EEC claims that the imposition of zero quotas for sugar-containing products amounted to
an import prohibition while the Waiver permitted only import restrictions. The Panel noted that the
terms of Section 22 permit " quantitative limitations' aslong as these do not reduce imports by more
than 50 per cent relative to a past representative period. The Panel therefore concluded on the basis
of the text of Section 22 attached to the Waiver that an application of Section 22 does not exclude the
limitation of imports to zero whenever imports had been zero over a past representative period and
that the United States is consequently not barred from imposing in such cases zero quotas on
sugar-containing products. In reaching this conclusion, the Panel recognized however that the
CONTRACTING PARTIES, when granting the Waiver in 1955, may not have expected that the
United States would impose prohibitions on imports of sugar-containing products under Section 22
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so as to avoid the circumvention of a quota on raw and refined sugar imposed under another legal
authority inconsi stently with the General Agreement nor may they have expected the use of zero quotas
to prevent new or newly classified products, which obviously would have no recorded representative
period, from entering the United States market.

5.11 TheEEC takesthe view that the United States acted inconsistently with the Waiver by imposing
concurrently both fees on refined sugar and restrictions on raw and refined sugar as well as on
sugar-containing products. The Panel noted that Section 22 permits only the imposition of either fees
or quantitative limitations on the importation of any article, but that Section 22 does not limit actions
under other domestic legal authorities, such as the Headnote to the Tariff Schedule. The Panel noted
that the quota on raw and refined sugar is not imposed under Section 22 but under the Headnote, and
that the fees and quantitative limitations imposed under Section 22 apply to different articles, the fees
being imposed on refined sugar and the quantitative limitations on sugar-containing products. The
Panel therefore concluded on the basis of the text of Section 22 attached to the Waiver that the
United States has not imposed, inconsistently with Section 22, both fees and quantitative limitations
on imports of the same article at the sametime. The Pand recognized however that the CONTRACTING
PARTIES, when granting the Waiver in 1955, may not have expected that the fees provided for in
Section 22 would be imposed in conjunction with restrictions imposed under another domestic legal
authority inconsistently with the General Agreement.

5.12 TheEEC arguesthat the United Stateshad not removed or relaxed Section 22 measures on sugar
and sugar-containing productswhen circumstances permitted asrequired by Condition 5 of theWaiver.
In particular, the EEC argues that the President of the United States had disregarded an opinion of
the United States International Trade Commission that the regquirements of Section 22 had not been
met. The Panel noted that Section 22 provides that the President shall under specified circumstances
cause an investigation to be made and that "if, on the basis of such investigation and report to him
of findings and recommendations made in connection therewith, the President finds the existence of
such facts, he shall by proclamation impose such fees..." (BISD 35/37). Section 22 further provides
that "any decision of the President as to facts under this section shall be final" (BISD 35/38). The
Panel therefore concluded on the basis of the text of Section 22 attached to the Waiver that the fina
authority to impose Section 22 measures rests with the President notwithstanding the advice of the
International Trade Commission. ThePanel recognized however that the CONTRACTING PARTIES,
when granting theWaiver in 1955, may not have expected that the United States President wouldignore
the opinion of the body advising him on actions under Section 22.

5.13 ThePanél finally considered whether theUnited Stateshad fulfilleditsobligationunder Condition
6 of the Waiver to show initsannual reportsto the CONTRACTING PARTIES "any stepsit has taken
with a view to a solution of the problem of surpluses of agricultural commodities’ (BISD 3536).
The Panel noted that the United Statesis under that provision obliged to report only on any steps taken
to solve the problem of surpluses not however to report on the absence of such steps. The Panel
considered that it is for the CONTRACTING PARTIES, in their reviews of the annual reports of the
United States, to draw conclusions from the absence of reports on such steps.

5.14 Having found that the import restrictions on sugar-containing products have not been imposed
in contradiction with the terms, conditions and procedures subject to which the CONTRACTING
PARTIES waived the United States' obligations under Article XI, the Panel addressed the claim of
the EEC that theserestrictionsare not justified by the Waiver becausetheUnited States hasnot observed
the assurances in consideration of which the CONTRACTING PARTIES granted the Waiver. Inthis
respect the Panel noted the following: The preamble to the Waiver records various statements by the
United States, among others, "that it is the intention of the United States Government to continue
to seek a solution of the problem of surpluses of agricultural commodities'. In the operative part of
the Waiver, it is stated that the CONTRACTING PARTIES waive the obligations "in consideration
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of the assurances recorded above" (BISD 3534). The EEC claims that the Waiver is not being used
tojustify restrictiveimport measuresaccompanying domesti csupply reductionsbut measuresto promote
domestic production and that the failure to observe the assurances recorded in the preambl e constitutes
afailure to observe the terms of the Waiver.

5.15 The Pand noted that the text of the Waiver clearly distinguishes between "assurances’ and
"conditions'. It indicates that the Waiver is granted "in consideration of" the assurances and " subject
to" the conditions (BISD 3S/34). The words "in consideration of" suggest that the assurances given
by the United States are mentioned as grounds for the action of the CONTRACTING PARTIES; the
words "subject to" suggest that the conditions referred to are requisites the United States has to meet
to beableto takeaction under theWaiver. Thereport of the Working Party which examined the request
by the United States for a waiver confirms that the United States did not consider the assurances to
constitute legally binding commitments on its future domestic agricultural policies. Thisreport states:

"While agreeing to it being noted in the Decision that it was the intention of the United States
Government to continue to seek a solution of the problem of surpluses of agricultura commodities,
the United States representative was unable to accept the suggestion that, as a condition of the
waiver, the United States Government should undertake to adopt measures to remove the
underlying causes of the situation which necessitates the application of restrictions under Section
22" (BISD 35142-3).

The report further states that proposals for additional conditions had been made by members of the
Working Party but that these conditions had not been included in the Waiver because the United States
had explained that an amendment to Section 22 adopted by Congress in 1951 provided

"that no international agreement entered into shall be applied in a manner inconsistent with the
provisions of Section 22. Thewaiver wasrequiredin order to remove any possibleinconsistency
between the obligations of the United States under the General Agreement and that Section so
as to permit the fulfilment of this Congressiona mandate" (BISD 3S5/142).

The Panel found for these reasons that the fulfilment of the assurances recorded in the preamble of
the Waiver is not part of the legal requisites the United States has to meet to be able to take action
under the Waiver.

5.16 ThePanel, while concluding that the United Stateshad not acted in contradiction with the terms,
conditions and procedures of the Waiver by imposing quantitative limitations on imports of
sugar-containing products, considered that the CONTRACTING PARTIES, when they granted the
Waiver in 1955, may not have expected that the United States would make use of Section 22 in the
manner described in paragraphs 5.10 to 5.12 above nor that the United States would pursue a sugar
policy of the kind currently pursued, given the assurances analysed in paragraphs 5.14 to 5.15 above.
Thepower of the CONTRACTING PARTIESto grant waiversunder Article XXV:5impliesthe power
to withdraw or modify the waivers granted. The questions of whether the United States uses Section
22 in a manner expected by the CONTRACTING PARTIES when they granted the Waiver and of
whether it acts in accordance with the assurances in consideration of which the CONTRACTING
PARTIES granted the Waiver may be relevant for a decision of the CONTRACTING PARTIES to
withdraw or modify the Waiver. However, it is not the mandate of panels established under
Article XXI11:2 to propose changesin GATT provisions, but to make findings regarding the interpretation
and application of theexisting provisions(cf. BISD 355241; L/6568, page 21), and the Panel therefore
did not address the question of a withdrawal or modification of the Waiver.
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Nullification or Impairment of Benefits Accruing Under the General Agreement

5.17 ThePanel next examined theclaim of the EEC that therestrictionsonimports of sugar-containing
products, being inconsistent with Article X1, nullified or impaired benefits accruing to the EEC under
the General Agreement, whether or not they meet the terms of the Waiver and that the United States
therefore owes compensation. The argument of the EEC on this point essentially is that awaiver does
not alter the legal status of a measure; it merely suspends the obligation to implement provisions of
the General Agreement. The presumption set forth in the Understanding on Dispute Settlement (BISD
26S5/216) that ameasure inconsi stent with the General Agreement nullifiesor impairs benefits accruing
under that Agreement within the meaning of Article XXI1I therefore applies independently of whether
the measure is covered by awaiver. The EEC considers its position to be supported by a footnote
in the panel report on the Uruguayan Recourse to Article XXIII which states that ... the status of
ameasure (that is, whether or not it isinconsistent with GATT) is not affected by a waiver decision”
(BISD 115/100). TheEEC, referring to aprovision in the Understanding on Dispute Settlement which
states that compensation should be resorted to only "as a temporary measure pending the withdrawal
of the measures which are inconsistent with the General Agreement” (BISD 26S/216), further claims
that it is entitled to compensation as a temporary measure pending the withdrawal of the restrictions
on imports of sugar-containing products.

5.18 The Panel examined these arguments in the light of Article XXI11:1(a), which appliesto claims
of nullification or impairment of benefits accruing under the General Agreement as the result of "the
failure of another contracting party to carry out its obligations under the General Agreement”. The
Panel found that the restrictions on sugar-containing products, though inconsistent with the obligations
of the United States under Article XI:1, conform to the terms of adecision of the CONTRACTING
PARTIES waiving that obligation in accordance with Article XXV:5. Since both Article XI:1 and
Article XXV:5 form part of the General Agreement, the imposition of the restrictions in conformity
with the Waiver cannot constitute a "failure of [the United States] to carry out its obligations under
this Agreement” within the meaning of Article XXII1:1(a).

5.19 The Pandl then examined the implication of the note in the report on the Uruguayan Recourse
toArticle XXII1, accordingtowhich™... thestatus of ameasure (that is, whether or not itisinconsistent
with GATT) isnot affected by awaiver decision...". The Panel noted that the panel which submitted
this report had examined import restrictions imposed by Germany and that Germany had obtained a
waiver for the restrictions but nevertheless insisted that they were covered by the existing legislation
clauseintheprotocol by whichit acceded to the Genera Agreement (BISD 8531 and 105126). Against
this background the footnote can be understood to suggest that a decision by the CONTRACTING
PARTIES to waive an obligation for a particular measure does not constitute a ruling by the
CONTRACTING PARTIES that the measure is inconsistent with the General Agreement and that,
consequently, a contracting party having obtained awaiver for aparticular measureis not barred from
arguing in proceedings under Article XXI11:2 that the measure would be consistent with the Genera
Agreement even in the absence of the waiver. The footnote therefore does not support the conclusion
that a contracting party imposing a measure inconsistent with a particular provision of the General
Agreement but covered by the terms of a decision waiving the obligations under that provision in
accordance with Article XXV:5 nevertheless fails to carry out its obligations under the General
Agreement withinthe meaning of Article XXI11:1(a). Thefootnotecanintheview of the Panel however
betaken asan indication of thefact that ameasureinconsi stent with aparticular provision of the General
Agreement remains inconsi stent with that particular provision evenif the CONTRACTING PARTIES
authorized in accordance with Article XXV:5 in exceptiona circumstances the maintenance of the
measure subject to specified conditions.

5.20 ThePane then examinedthe EEC claiminthelight of Article XXI11:1(b), which may beinvoked
in respect of the application of "any measure, whether or not it conflicts with the provisions of the
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Genera Agreement”, and consequently also in respect of any measure covered by a waiver. The
CONTRACTING PARTIES confirmed this right when they declared in the Waiver that their decision
"shall not precludetheright of affected contracting partiesto haverecourseto the appropriate provisions
of Article XXIII" (BISD 3535). TheEEC considered that the CONTRACTING PARTIES had, when
granting the Waiver, formally noted that measures taken under the Waiver constituted, in certain cases,
an impairment of benefits under the General Agreement and that such impairment therefore does not
havetobeprovenby it. The Panel noted that the CONTRACTING PARTIES, intheWaiver decision,
declared that "they regret that the circumstances make it necessary for the United States to continue
to apply import restrictionswhich, in certain cases, adversely affect thetrade of anumber of contracting
parties, impair concessionsgranted by the United Statesand thusimpedetheattainment of theobjectives
of the General Agreement” (BISD 3535). This declaration aone does not, in the view of the Panel,
give adequate guidance as to the nature of those specific cases where concessions are impaired and,
therefore it needs to be determined for each measure taken under the Waiver whether it causes such
animpairment. The Panel therefore concluded that thefact that the restrictions found to beinconsistent
with Article XI:1 conform to the terms of the Waiver does not prevent the EEC from bringing a
complaint under Article XXI11:1(b) of the General Agreement but it is up to the EEC to demonstrate
that anullification or impairment of benefits accruing to it under the General Agreement has resulted
from these restrictions.

5.21 According to the 1979 Understanding on Dispute Settlement, a contracting party bringing a
complaint under Article XXI11:1(b) is" called upon to provideadetailed justification” (BISD 265216).
The Pand noted that Article XXI11:1(b), as conceived by the drafters and applied by the CONTRACTING
PARTIES, serves mainly to protect the balance of tariff concessions (EPCT/A/PV6, page 5; BISD,
Vol. 11/188; 1S5/53; 105209). The party bringing a complaint under that provision would therefore
normally be expected to explain in detail that benefits accruing to it under a tariff concession have
beennullified or impaired. TheEEC hasnot claimed that benefitsaccruingto it under atariff concession
made by the United States in accordance with Article Il have been nullified or impaired as a result
of measures taken under the Waiver. Themain justification for its claim of nullification or impairment
that the EEC presented to the Panel was that the restrictions, in spite of the Waiver, have remained
inconsistent withthe General Agreement. ThePanel recognizedthat Article XXI11:1(b) doesnot exclude
claimsof nullification or impairment based on provisionsof the General Agreement other thanArticle I1.
However, the Panel noted that Article XXI11:1(b) applies whether or not the measure at issue conflicts
with the General Agreement and that, therefore, the question of whether a measure inconsistent with
Article XI:1 remains inconsistent with the Genera Agreement even if covered by a waiver cannot,
by itself, determinewhether it nullifiesor impairsbenefitsaccruing under the Genera Agreement within
the meaning of that provision. A complaint under Article XXI11:1(b) must therefore be supported by
a justification that goes beyond a mere characterization of the measure at issue as inconsistent with
the General Agreement.

5.22 The Pane further examined whether the EEC had provided a detailed justification for its claim
that theUnited States owes compensation for itsactionsunder the Waiver. Aspointed out in aprevious
panel report adopted by the CONTRACTING PARTIES, thereisno provisioninthe General Agreement
obliging contracting parties to provide compensation (L/6491, page 48). Paragraph 4 of the Annex to
the Understanding on Dispute Settlement which the EEC invokes as abasis for its claim gives contracting
parties the possibility to offer compensation as a temporary measure when the immediate withdrawal
of a measure found to be inconsistent with the General Agreement is impracticable. A contracting
party might, in conformity with that provision, choose to grant compensation to forestall a request
for an authorization of retaliatory measures under Article XXII1:2, but the Understanding does not
obligeittodoso. ThePanel therefore considered that the EEC did not providetherequiredjustification
for itsclaim that the alleged nullification or impairment entitlesit to compensation by the United States.
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5.23 For thereasonsindicated in the preceding paragraphs, the Panel did not examine the case before
itinthelight of Article XXII1:1(b). The Panel would however like to stress that nothing in this report
is meant to precludethe EEC from bringing acomplaint under that provision with therequired detailed
justification.

6. CONCLUSIONS

6.1 Inthelight of the above findings, the Pand concluded that:

(8 theimposition of the fees on refined sugar does not entail the imposition of dutiesin excess
of the duty rates presently effective under the United States' Schedule of Concessions; and

(b) therestrictions on imports of sugar-containing products are inconsistent with Article X1:1
but conform to the terms, conditions and procedures of the Waiver granted in 1955 in
accordance with Article XXV:5 by the CONTRACTING PARTIES to the United States
in connection with import restrictions under Section 22 of the United States' Agricultura
Adjustment Act.

6.2 The Pane further concluded that the fulfilment of the assurances by the United States in
consideration of which the CONTRACTING PARTIES granted the Waiver, while not forming part of
the conditions the United States has to meet to take action under the Waiver, may be relevant for a
decision of the CONTRACTING PARTIES to withdraw or modify the Waiver.

6.3 The Pand finally concluded that the EEC had not provided the detailed justification necessary
to permit an examination of its complaint in the light of Article XXI11:1(b) but that the EEC is not
precluded from bringing a complaint under that provision with the required detailed justification.





