31 March 1992

FOLLOW-UP ON THE PANEL REPORT "EUROPEAN ECONOMIC COMMUNITY -
PAYMENTS AND SUBSIDIES PAID TO PROCESSORS AND PRODUCERS
OF OILSEEDS AND RELATED ANIMAL-FEED PROTEINS'

Report of the Members of
the Original Oilseeds Panel*
(DS28/R - 39591)

.  INTRODUCTION

1. Atitsmeeting of 25 January 1990, the GATT Council adopted the report of the Pandl on " European
Economic Community - Payments and Subsidies Paid to Processors and Producers of Oilseeds and
Related Animal-Feed Proteins' (L/6627, dated 14 December 1989 and published as BISD 375/86,
hereinafter referred to as the Oilseeds Panel Report).

2. The recommendations and rulings made to the European Economic Community by the
CONTRACTING PARTIES as aresult of the adoption of the report as expressed in the conclusions
(paragraphs 155 to 157) are as follows:

"155. The Pand found that the Community Regulations providing for payments to seed processors
conditional on the purchase of oilseeds originating in the Community are inconsistent with
Article I11:4 of the Genera Agreement, according to which imported products shall be given
trestment no less favourable than that accorded to like domestic productsin respect of al regulations
affecting their interna purchase. The Panel recommends that the CONTRACTING PARTIES
request the Community to bring these Regulations into conformity with the General Agreement.

156. The Panel further found that benefits accruing to the United States under Article Il of the
General Agreement in respect of the zero tariff bindings for oilseeds in the Community Schedule
of Concessionswereimpaired asaresult of theintroduction of production subsidy schemeswhich
operate to protect Community producers of oilseeds completely from the movement of prices
of imports and thereby prevent the tariff concessions from having any impact on the competitive
relationship between domestic and imported oilseeds. The Panel recommends that the
CONTRACTING PARTIES suggest that the Community consider ways and means to eliminate
the impairment of its tariff concessions for oilseeds.

157. ThePanel finally consideredthat, astheinconsistency with Article 111:4 and theimpairment
of the tariff concessions arise from the same Community Regulations, a modification of these
Regulaionsin thelight of Article I11:4 could dso eiminate the impairment of the tariff concessions.
ThePanel thereforerecommendsthat the CONTRACTING PARTIEStakeno further action under
Article XXII1:2 in relation to the impairment of the tariff concessions until the Community has
had a reasonable opportunity to adjust its Regulations to conform to Article I11:4."

3.  Following discussionsregarding the follow-up on the Oil seeds Panel Report at previous meetings
of the Council, the United States proposed at the Council meeting on 8 October 1991 that the original
Oilseeds Pand be reconvened for the purpose of asssting the CONTRACTING PARTIES in determining
whether measures being taken by the European Economic Community (the Community) would bring
its regulationsinto GATT conformity and would eliminate the impairment of the Community's tariff

! This report was first considered by the Council at its meeting on 30 April 1992. At its meeting
on 19 June, the Council, without adopting the report, authorized the Community to enter into negotiations
under Article XXVII1:4 for modification of tariff concessions with respect to certain relevant tariff
positions (see paragraph 92 of the report in this respect).



concessions on oilseeds. Following further discussionsin the Council and informal consultations, the
CONTRACTING PARTIESat their Forty-Seventh Session reached an agreement on 3 December 1991
(SR.47/1 and DS 28/1 refer) under which the members of the original Oilseeds Panel were reconvened
to begin work on the basis of document W.47/22 which provides as follows:

"Paragraph 1.3 of the "Improvements to the GATT Dispute Settlement Rules and Procedures,"
adopted 12 April 1989 (BISD 36S/61), providesthat theCouncil shall monitor theimplementation
of recommendationsand rulingsadopted under Article X X111:2. Acting pursuant tothisprovision,
the CONTRACTING PARTIES hereby request the Director-General to reconvene the members
of the Panel on European Economic Community - Payments and Subsidies Paid to Processors
and Producers of Oilseedsand Related Animal-Feed Proteins, adopted on 25 January 1990 (BISD
375/86), for the purpose of examining whether the measures taken by the European Community
in Council Regulation (EEC) 3766/91 of 12 December 1991, establishing a support system for
producers of soya beans, rapeseed, colzaseed and sunflowerseed, comply with the recommendations
and rulings, as expressed in the Conclusions (paragraphs 155-157), of the Oilseeds Panel Report
as adopted on 25 January 1990. Theorigina Panel Members shall provide such findings as will
assist the CONTRACTING PARTIES within 90 days of this decision.”

4. The Reconvened Members of the original Oilseeds Panel (hereinafter referred to as "the Pand"
see Annex B), comprising Mr. Michael Cartland (Chairman), Mr. Janos Nyerges and Mr. Pierre
Pescatore, met with the parties to the dispute on 3-4 and 20 February 1992. At the meeting on
20 February the Panel also considered the written submissions made by interested third contracting
parties. The Panel submitted its report to the parties to the dispute on 16 March 1992.

1. FACTUAL ASPECTS

The Former (per tonne) Oilseeds Support System

5. Thesupport system that was the subject of the origina Pand's examination and findings (hereinafter
referred to asthe " former system™), which by virtue of Council Regulation (EEC) N° 3766/91 has now
been superseded, was based on a system of target and intervention prices for rapeseed, colza and
sunflowerseed harvested and processed withinthe Community (Regul ation N° 136/66/ EEC asamended)
and on a system of guide and minimum prices for soya beans (Council Regulation (EEC) N°1491/85
as amended). In both cases provision was made, where these prices were higher than world market
prices, for the payment of subsidies to compensate oilseeds processors for the difference between the
higher ingtitutiona prices payable to Community oilseeds producers and world market prices as cdculated
by the Commission.

6.  Thesesupport arrangements weredescribed in detail in paragraphs 12 to 34 of the Oil seeds Panel
Report. The main features of this support system may be summarized as follows:

) guaranteed prices payable to Community producers of oilseeds were fixed independently
of and at level sgenerally higher than world market prices of competing importsof oilseeds;

(i)  theguaranteed priceto Community producers of oilseeds applied without limit to whatever
guantity of oilseeds was produced;

(ili)  under a system of budgetary stabilizers introduced in the 1982/83 marketing year and
subsequently extended and reinforced, production in excess of Maximum Guaranteed
Quantities resulted in reductions in guaranteed prices;



(iv) inthe case of oilseeds other than soya beans provision was made for monthly increments
in target and intervention prices to enable saes to be staggered.

The New (per hectare) Support System

7. Council Regulation (EEC) No. 3766/91 establishes a new support system involving direct per
hectare payments to producers of soya beans, rapeseed, colza and sunflowerseed, without reference
to the quantity produced. Regulation 3766/91 was published in the Official Journa of the European
Communities on 24 December 1991 and entered into force three days after that date (No L 356/17,
attached as Annex A).

8. Interms of Article 1 of Regulation 3766/91 the new system is to apply with effect from those
plantings intended for harvest in 1992. In effect, oilseeds harvested on or after 1 July 1992 (the
beginning of the July/June marketing year) would be subject exclusively to the new support arrangements.
Oilseeds harvested and identified before 1 July 1992 would continue to be eligible for price support
under transitional arrangements provided for in Article 10 of Regulation 3766/91.

9. Thenew support system supersedesthe provisionsrelating to oilseed aids contained in Regulation
136/66 (rapeseed, colzaand sunflower seed) and Regulation 1491/85 (soyabeans), although Article 10:4
provides that Regulation 136/66 as well as the implementing rules thereof shall remain in forcein so
far as they are compatible with the provisions of Regulation 3766/91.

10. In general terms the returns to Community producers of oilseeds under the new support system
will essentialy consist of two elements: firstly, the price received from the sale of oilseeds in the
Community market, which would be determined in part by the price of competing imports, and,
secondly, adirect per hectare payment the amount of which dependson average historicyieldsof cereas
or oilseeds for the "production region” in which the producer's holding is located and on the extent
to which an observed Community market reference price deviates from a projected reference price
of Ecu 163 per tonne. These and the other features of the new support system are described in more
detail in what follows.

Basis and Method of Caculation of Direct per Hectare Payments

11. Under Article 3:2 of Regulation 3766/91 a Community reference amount for oilseeds, which
provides the basis for calculating the regionalised direct payments to eligible oilseeds producers, is
set at Ecu 384 per hectare. As explained by the Community, EEC producers of oilseeds benefited
during the 1980s from alevel of price support per tonne between 2.3 and 2.7 times greater than the
level of price support per tonne of cereals (i.e., between 2.3:1 and 2.7:1). The point of departure
for the new system of direct payments to Community producers is calibrated on a reduced level of
income support, equivalent to 2.1:1. The detailed calculations supplied by the Community in an
explanatory memorandum submitted to the Panel are as follows:

Ceredls price: 155 Ecu/t
Equilibrium price relationship: 2.1:1
Representing: 155 x 2.1 = 325.5 Ecu/t of oilseeds

163 Ecu/t of oilseeds
162.5 Ecu/t of oilseeds
2.36 Ecu t/ha of oilseeds

Reference world market price
Differential (325.5 - 163)
EC average yidd




Oilseeds Reference Aid (162.5 x 2.36) = 383.5 Ecu/ha

Regiona Amounts

12. The Ecu 384 per hectare amount is a Community reference amount for oilseeds which, asillustrated
in the foregoing calculations, is based on an average Community yield of 2.36 tonnes per hectare.
The amount that is payable to aproducer is afunction of the designated average yield of either cereas
or oilseeds applicable to the production region in which the land planted to oilseeds is located. The
production regions and related regional yields are determined by Member States on the basis of
regiondization plans which have to comply with the criteria specified in Article 2 of Regulation 3766/91.
Averageyields for each production region are calcul ated for the five year period 1986/87 to 1990/91,
excluding the year with the highest and the year with the lowest yield during that period.

13. Under Article 2:5 the Commission is required to ensure that each regionalization plan is based
on appropriate, objective criteria and is consistent with available historical information, notably the
Community average yields for cereas (4.6 tonnes per hectare) and oilseeds (2.36 tonnes per hectare)
and the related national averages. Regiondization plans to which the Commission objects are subject
to adjustment (Article 2:5). Regionalization plans may berevised after they have become operational
either at the request of the Commission or at the initiative of the Member State (Article 2:6).

14. By way of example, if the average oilseeds yield for a particular production region is 3.0 tonnes
per hectare, the regional amount payable to producers would be approximately Ecu 488 per hectare.
Conversaly if the average regiona yield for oilseeds is 2.0 tonnes per hectare, the regional amount
payable would be approximately Ecu 325 per hectare. In each case the relevant regiona amount is
obtained by dividing the Community referenceamount (384 Ecu/ha) by the Community averageoil seeds
yield (2.36 tonnesper hectare) and then multiplying theresult by therelevant regiona yield. Anaogous
calculations would be used to derive regional reference amounts on the basis of cereds yields.

Adjustments to Community and Regiona Reference Amounts

15. The Ecu 384 per tonne Community reference amount, and the regiona amounts derived therefrom,
arebased on aprojected average market price of Ecu 163 per tonne. Following the preceding harvesting
period and not later than 30 January of themarketing year (1 July - 30 June) theCommissionisrequired
to determinethefinal regional reference amounts on the basisof an observed reference pricefor oilseeds
(Article 3:4). Asexplained by the Community, the observed reference price is an average wholesae
price in port areas.

16. If the observed reference price is not more than 8 per cent above or below the projected Ecu
163 reference price no adjustment is made to the reference amounts. For variations that are greater
than 8 per cent the reference amounts are adjusted by the difference (e.g., 12 per cent variation minus
8 per cent "franchise" = 4 per cent adjustment). In practice this would mean, on the basis of a
Community reference price of Ecu 163 per tonne, that no adjustments are made within an observed
average market price range of about 150 to 176 Ecu per tonne.

17. The caculation of observed reference prices and regiona amounts are made by the Commission
in accordance with the procedures of Article 38 of Regulation No. 136/66/EEC. Under Article 3:5
of Regulation 3766/91 the Commission may make the final calculation separately for each oilseed,
inter aia, to avoid favouring one oilseed rather than another.



Modalities of Payment

18. In order to qudify for payment, producers who are entitled to apply (" Producers established in
the Community who sow and intend to harvest oilseeds': Article 4:1) must have sown oilseeds and
have lodged an application that includes (Article 4:4):

(&  the areaplanted to each oilseed; and

(b)  adetaled cultivation plan for hisholding showing the land to be used for cultivating oil seeds,
or a cultivation contract with an approved first buyer.

19. Under Article 4:3 applications may only be made in respect of arable land cultivated during the
period 1989/90to 1990/91, including fallowed land under certain conditions. Under Article 7:1 access
to the direct payments for growers of rapeseed and colza is restricted to growers using seed of an
approved quality and variety.

20. Once entitlement is established, an advance of no morethan 50 per cent of the projected regional
reference amount is payable (Article 4:5). Advances are not payable to producers who intend to plant
soyabeans as a catch-crop (Article 4:7). The balance of the regional per hectare payment is payable
once the final regional reference amount and the related observed market reference price have been
determined. In order to qualify for the balance payable (the difference between the amount of the
advance and the final regiona reference amount), the producer must provide proof of harvesting in
the form of evidence that the crop has been sold or is still owned by the producer (Article 4:6).

21. Under Article 6 of Regulation 3766/91 thefinal regional amounts payable are subject to reduction
if the total Community area planted to an oilseed in respect of which payments are claimed, exceeds
the following maximum guaranteed areas, which are based on an estimate of plantings for harvest
in 1991/92 taking account of the situationinwhat was" East Germany" and of specifictreaty obligations
to Spain and Portugal. The relevant direct payments are subject to areduction of 1 per cent for each
1 per cent overshoot. The maximum guaranteed areas are:

Soya beans
EEC-12 509,000 hectares

Rape seed and colza seed

EEC-12 2,377,000 hectares
Sunflower seed

Spain 1,411,000 hectares
Portugal 122,000 hectares
The rest of the Community 1,202,000 hectares

22. In addition to the regiona per hectare amounts that are payable, Regulation 3766/91 makes
provisionfor thepayment of an orderly marketing bonusto producerswho retain owner ship of harvested
oilseeds for a period and on conditions to be specified.

Other Aspects



23. Regulation 3766/91 provides for a range of matters to be determined by the Commission in
accordance with the procedure of Article 38 of Regulation No. 136/66 (EEC), under which draft
measures are subject to consideration by a Management Committee for fats and oils consisting of
representatives of the Member States.

24. Thetariff concessionsin question, their negotiating history and the support measures applied by
individual Member States at the time these concessions were negotiated, are described in summary
form in paragraphs 9 to 11 and 13 of the Oilseeds Panel Report.

. MAIN ARGUMENTS

Findings Sought by the Parties

25. The United States requested that the following recommendations and rulings should be made by
the Pandl:

- that the new Community oil seeds régime does not comply with the recommendations and rulings
as expressed in the Conclusions (paragraphs 155-157) of the Oilseeds Panel Report;

- more specificaly, that the new Community oilseeds régime does not eliminate the impairment
to benefits accruing to the United States in respect of tariff bindings on oilseeds and oilmeals
in the Community Schedule of Concessions,

- that, to meet itsobligation not toimpair the bindingsthe Community must restorethe competitive
conditions existing at the time the tariff concessions were negotiated in 1962, in particular that
the Community must not subsidize oilseed production in a more trade distorting manner than,
nor at alevel greater than, that provided at that time;

- that the CONTRACTING PARTIES should recommend that the Community expeditiously correct
its regulations to restore the conditions of competition that existed in 1962.

26. The Community requested that the Panel make thefollowing findingswith respect to the measures
taken by the Community in Regulation 3766/91.:

(&  Violation
Theorigina Panel found (paragraph 155) that the Community Regulationswereinconsistent with
Article 1l by providing for payment to processors conditional on the purchase of oilseeds of

Community origin. The Community has abolished such payments to processors.

It has therefore taken stepsin line with the normal solution to aviolation casei.e. the eimination
of the measure found inconsistent with GATT obligations.

The new direct payment system is a pure producer subsidy, paid directly to the producer on the
basis of the area cultivated and decoupled from production performance.

As such it complies with Article [l1l. Therefore it can be considered that the Community has
complied with the recommendations of the CONTRACTING PARTIES to bring its Regulations
into conformity with the General Agreement.

(b) Non-Violation



Theoriginal Panel found (paragraph 156) that " asaresult of theintroduction of production subsidy
scheme which operate to protect Community producers completely from the movement of price
of imports and thereby prevent the tariff concession from having any impact on the competitive
rel ationship between domestic and imported oilseeds” the benefits of the zero tariff binding were
impaired.

In accordance with paragraph 157 of the Oilseeds Panel Report, the Community while bringing
its regulation into conformity with the GATT has also taken steps to eliminate the impairment
of the tariff concessions found by the Panel.

The new regime has abolished any price support mechanisms based on the guarantee of adomestic
Community price per tonne, which was found by the origina Pand as having the effect of
completely protecting the domestic producer from world market price movements.

Thenew legislation doesnot establish adomestic Community priceregime, but anincome support
system, based on acalcul ation per hectare and average historicregional yields. Thishasthe effect
that the producer's return is affected by market price fluctuations, i.e. the movement of world
market price.

The Community producers are no longer completely protected from the movement of the prices
of imports. Moreover, imported oilseeds can freely compete with Community oilseeds, which
no longer benefit from price support or intervention mechanisms guaranteeing their marketing.

It istherefore considered that the Community has eliminated the impairment of the tariff concessions
found by the original Panel and has complied with both paragraphs 156 and 157 of the Oilseeds
Panel Report (BISD 375/86).

Submissions Regarding the Terms of Reference of the Pane

27. The Community, referring to the introductory comments by the Chairman of the Panel at its
3-4 February meeting with the parties (attached as Annex B hereto), considered that the terms of
reference do not include either a re-examination of the original complaint nor an in-depth review of
the whole of the new direct payment system established by the Community. In the view of the
Community the terms of reference preclude not only a wide re-examination of the complaint of
"violation" but also " hon-violation impairment”. Neither whether thenew system of "direct payments’
leads to other "violations' than those prescribed under Article 111:4, nor whether the new system of
"direct payments' leads to new elements other than thoseidentified in the Conclusions of the QOilseeds
Pand Report as susceptible to cregte " non-violation impairment”, are within the formal terms of reference
of what the Community described as this "ad hoc" group.

28. Intheview of the Community it would be unreasonabl eto expect a Contracting Party in complying
with the recommendations and rulings of a Panel to go beyond the specific clear guidance given. In
thisregard theimpairment of thetariff concessionsasfound by theoriginal Panel whichthe Community
was recommended to eliminate arose from " production subsidies which operate to protect Community
producers of oil seeds completely from the movement of prices of importsand thereby prevent the tariff
concessions from having any impact on the competitive relationship between domestic and imported
oilseeds".

29. TheCommunity noted that therewasno recommendation or ruling to reducethelevel of subsidies.
The Community could not therefore have been expected to take measures to comply with elements
other than those ruled on by the original Panel. Moreover one could not go beyond the "terms of
reference” of the"ad hoc" group toinvestigate whether there may be other elementswhich might impair



the concessions. The original Panel's recommendations and rulings did not conclude that the level
of subsidieswaseither too high or indeed evenrelevant. Accordingly theUnited Statesmay, if it wishes,
have further recourse to either the normal dispute settlement process or consultations, if it believes
that the new Community legislation is inconsistent with the General Agreement or even if consistent,
impairs the value of the tariff concessions in ways other than that found by the origina Panel.

30. The Community submitted that, in any event, the plaintiff is responsible for supplying the proof
and the Community could see no good reason why it should be obliged to prove in an "ad hoc" group
that new legislation isnot asource of impairment. Indeed, inthis context the United States hasinsisted
on atimetable which, while it might be consistent with the domestic requirements of 301 legislation:
prevents the Community from supplying all of the detailed implementing legislation relevant to the
new direct payment system, because it is not yet finalized;, and, precludes the Community from the
possibility of proving its practical application and impact.

31. WithregardtotheChairman'sintroductory commentson theevidential aspects of the proceedings
(Annex B, paragraph 5), the Community made the following points:

- that the terms of reference of the "ad hoc" group are restricted to "the" impairment found by
theoriginal Panel. 1n consequence, it is sufficient to concludethat the mechanisms and the effects
of the old system that were criticised do not persist. It is not necessary to see whether the new
measures might provide a source of impairment;

- whilethe Community expected to haveto demonstratethat not only had it abrogated the measures
which led to the finding of impairment, it also expected to be called upon to demonstrate that
this same impairment had not been reconstituted by the back door, it did not believe that it is
incumbent on the Community to bear the burden of proof that its new system of direct payments
can not under any circumstances be a source or even arisk of any kind of possible impairment.

In other words, the Community believed that to demonstrate its compliance with the recommendations
andrulingsof the origina Panel, notably paragraph 156, it was sufficient to providethe elementswhich
show that the Community producers of oilseeds will no longer be completely isolated from the movement
of prices of imports. However, in the view of the Community, it had gone much further than simply
following aliterd interpretation of the recommendations and rulings of the original Panel and had done
so earlier than originaly undertaken.

32. TheUnited States considered that the mandate of the Panel is to determine whether, having been
accorded a reasonable period within which to adjust its oilseeds support system, the Community continues
under its new support system to impair the benefits accruing to the United States under the General
Agreement. In the view of the United States, the Community accordingly bears the burden of
demonstrating that recent changesin itsregulations will eliminate theimpairment. The United States
rejected the argument that by changing from a system of price support to a system of direct producer
subsidies akin to deficiency payments, the Community has exposed its producers to fluctuations in
world market prices, and is thus immune from any substantive scrutiny unless anew complaint isinitiated
under the dispute settlement process. It aso rejected the Community argument that the only impairment
that the Panel is entitled to examineis "the" impairment resulting from the price support system that
has been abolished and not any impairment of the concessions resulting from any other means of
subsidization of oilseeds production. Finaly, the United States submitted that the Community agreed
to the timetable for this proceeding, and that the reference to section 301 of the Trade Act of 1974
was misdirected as there was no relevant action in progress under that section.

33. Intheview of the United States the mandate of the Panel provides the authority, and indeed the
responsibility, to determine whether the Community' s new support system, regardless of its structure,



continuesto impair thetariff concessions. Theorigina Panel'srecommendations and rulingsincluded
the conclusion that the Community had impaired benefits accruing to the United States under Article 11
of the General Agreement as aresult of "production subsidy schemes'. The mandate of the Pandl,
as set forth in document W.47/22, istherefore to examine whether recent changes in the Community's
regulations comply with those recommendations and rulings.

34. TheUnited States further considered that the Community' s narrow interpretation of the mandate
would render the current proceedings meaningless and would have grave consequences for the GATT
dispute settlement process itself. The United States complaint was presented more than four years
ago and remains unresolved. Two years had passed since the origina Panel's recommendations and
rulings were adopted. It is unacceptable after the Community had been accorded areasonable period
in order to comply, for the Community to be permitted to continue to impair the benefits of the tariff
concessions merely by atering the means by which subsidies are provided to producers. In the view
of the United Statesthe Community's legal arguments on the mandate are an attempt to avoid any real
scrutiny of its new oilseeds support system.

Nationa Treatment: Articlelll

35. TheUnited States did not make formal submissions to the Panel on whether the measures taken
by the Community werein compliance with Article 111 and did not contest the Community' s argument
inthisregard. In the course of the proceedings the United States confirmed that it did not claim that
the measures taken by the Community were inconsistent with Article 1.

36. The Community noted that the original Panel had found that the Community Regulations then
in force were inconsistent with Article 111 in that payments were made to processors conditional on
the purchase of oilseeds of Community origin. The Community had therefore taken steps, as required
in a case of violation, to eliminate the measure found to be inconsistent with GATT obligations. As
aresult of Article 1:2 of Regulation 3766/91 the system of aids to processors and the related complex
of institutional target, intervention, intervention buying-in, guide and minimum prices are abolished.
Under the new support system payments are made directly to producers and as such are not inconsi stent
with Article I11. In these circumstances it was submitted by the Community that it had complied with
the Recommendation made to the Community by the CONTRACTING PARTIES in terms of
paragraph 155 of the Oilseeds Panel Report.

Impairment of Tariff Concessions: Article |l

37. Insummary, the United States submitted that the Community had taken the production subsidies
that werefound to haveimpaired the benefitsof the 1962 tariff concessionsaccruing tothe United States
under Article 11 of the General Agreement and had altered their form without atering the level of those
subsidies, nor atering the impairment by those subsidies of the benefits accruing to the United States
under the General Agreement. In particular, by replacing production subsidies based on a system of
guaranteed prices with production subsidies based on direct payments that were designed, according
to the Community's own calculations, to continue to provide Community producers with returns
equivalent to approximately double the world price, the Community ensured that the adverse impact
on the competitive relationship between domestic and imported oilseeds of the former support system
remains under the new system, and ensured that the benefits accruing to the United States under the
Genera Agreement would thereby continue to be impaired.

38. In summary, the Community submitted that it had fully complied with the Recommendations
contained inthe Conclusions of theoriginal Panel, including thoserelating to impairment of the oil seeds
tariff concessions resulting from "the introduction of production subsidy schemes which operate to
protect Community producers of oilseeds completely from the movement of prices of imports and thereby
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prevent thetariff concessionsfrom having any impact on the competitivere ationship between domestic
andimported oilseeds’ (paragraph 156: emphasisadded). The Community maintained that in bringing
its regulations into conformity with Article Il of the General Agreement it had, as envisaged in
paragraph 157 of the original Pandl’s conclusions, also taken steps to eliminate the impairment of the
tariff concessions. It had abolished the production subsidiesinvolving price support mechanisms based
on the guarantee of a domestic Community price per tonne, which had been found to have the effect
of completely protecting domestic producers from world market price movements.

39. Intheview of the Community the new Regulation established an income support system under
which producers returns are affected by the movement of world market prices and are no longer
completely protected from the movement of prices of imports. Imported oilseeds could therefore compete
fredly with Community oilseeds which no longer benefited from price support or intervention mechanisms
guaranteeing their marketing. It was submitted by the Community that in these circumstances the
impairment of the tariff concessions as found by the original Panel had been eliminated.

L egitimate Expectations and Leveas of Subsidization

40. TheUnited Statessubmitted that the new support system introduced by the Community continued
to deny the United States the benefits of the improved competitive opportunities that it legitimately
expected from the 1962 tariff concessions. The fundamenta principle, as confirmed by the
CONTRACTING PARTIESIn 1955 (BISD 35222, 224), wasthat improved competitive opportunities
resulting from tariff concessions are not maintained when the country granting the concessions introduces
or successively increases subsidies on domestic production of the product concerned. In the view of
the United States the conditions of competition prevailing in 1961-1962 when these concessions were
negotiated and bound under Article Il, which involved no Community oilseeds programme and very
l[imited Member State subsidization, were radically different from what they had become over the
succeeding thirty years. In 1962 Community production of oilseeds was 300,000 metric tonnes and
consumption 3.5 million metric tonnes. As a result of the subsequent introduction and increase in
subsidies under the former support system, Community production had increased to 650,000
metric tonnes in 1977 and to 13 million metric tonnes in 1991.

41. Inthe view of the United States the new oilseeds support system replaces one form of subsidy
with another, but continues to maintain theimpairment of the benefits of thetariff concessions accruing
to the United States as aresult of the high level of subsidization and the payments to producers who
areableto sall their oilseedsinsulated from the effects of price competition. The fundamental premise
of the new support system isto enable Community producersto obtain a guaranteed return that varies
only marginally inresponseto supply, demandor price. Theguaranteed return of approximately double
the world market price established under the new system is equivalent to the level of support provided
under the former. Only the form in which this support is delivered, direct payments to producersin
place of payments to Community oilseeds processors, had changed, not the substance.

42. The United States also pointed out that in addition to the high levels of subsidy provided as a
result of the level of the per hectare reference amount itself, the new system contains distortions which
would enable producersfrom regionswith lower than average oilseed yields but rel atively better cereals
yieldsto obtain still higher payments by virtue of the option to have regiond reference amounts cal cul ated
onthebasisof cereasyields. TheUnited Statessubmitted that thischangeintheforminwhich subsidies
are now provided would do nothing to alter the significant incentives to produce oilseeds given the
high level of return and that Community production of oilseeds would continue at recent high levels
or above.

43. The Community pointed out, with regard to the expectations of the United States at the time the
tariff concessions were negotiated, that the origina Panel had recognized (paragraph 149) that the
evidence showed that the United States must have reasonably expected the transformation of national
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producer support measuresinto a Community support scheme. Furthermore, the Community maintained
that the level of subsidies on which the United Statesrelied, either in relation to the situation in 1962
or subsequently in relation to the former price support system, was not a factor which formed part of
the original Panel's conclusions. If the original Panel had considered the level of subsidies " per s
as relevant, it would have so indicated.

Production Subsidies and the Decoupled Nature of the Direct Payments

44. The Community submitted that the production subsidies which had been found to impair the oilseeds
tariff concessions by protecting producers completely from the movement of prices of imports have
been replaced with anew system of decoupled income support payments to individua producers who
sow oilseeds with the intention of harvesting. In the view of the Community it would have been in
compliance with the original Panel’ s conclusions on impairment if producers had only been minimally
exposed to themovement of pricesof imported oilseeds. Instead, the Community had gonemuch further
by abolishing the elements which gave rise to the original Panel's conclusions and by introducing an
income support system in place of the price support system. Thus each of the following el ements had
been abolished:

- payments to processors conditioned on the purchase of oilseeds of Community origin;

- any price guarantees such asthose offered by institutional pricesfor oilseeds (Intervention Price,
Minimum Price);

- market support such as intervention purchasing of oilseeds.

45. TheCommunity explained that the following features of the new system of partial income support
involved payments made directly to individua producers that are:

- not based on production in any aggregate sense;

- not based on individua production;

- not based on current or future yields;

- not based on the price per tonne received by an individua producer if he markets his crop.

In this connection the Community stressed that the main points of the new system of direct payments
are: firstly, that payments are made directly to individual producers for an allocation of land, since
the producer is not obliged to market a commercial crop of oilseeds in order to receive payments;
secondly, the amount of the payment is not related to the production, yield or price obtained by individua
producers; and thirdly, at the time of sowing individua producers have no certainty about the yield,
production, price or direct payment they will receive, nor do producers have any assurance of a
guaranteed minimum return per tonne.

46. The United States considered that the direct payments under the new support system could in
no way be treated as "decoupled”’ because they are linked to production and distort trade. The
United States also noted that these payments would fail to meet the more detailed tests set out in the
Draft Final Act under negotiation in the Uruguay Round. In the view of the United States the direct
payments are fundamentally linked to the "type or volume of production” undertaken by the producer.
In order to qualify for payments a producer has to be engaged in the production of oilseeds. Under
the new support system a producer also hasto filea"detailed cultivation plan for his holding showing
the land to be used for cultivating oilseeds’, or else the producer must have a " cultivation contract
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with an approved first buyer" and have actually sown the seed on the designated acreage with the intent
toharvest. Moreover, under Article 4 of Regulation 3766/91 eligibility for final payment isconditioned
on actual harvest of the crop. The Community payments are therefore related to, and based on, the
pricesapplying to current production, with the observed reference price being adjusted for actual market
prices. Thepaymentsarealso related to thefactors of production currently employed, since payments
are tied, among other things, to the use of land for oilseeds.

47. Intheview of the United States the production subsidies provided under the new support system
distort producers production decisions and the incentives for the use of the producers land. They
therefore provide artificial incentives to devote land to the production of oilseeds. Producers would
therefore continue to make production decisions on the basis of the artificially high returns guaranteed
at approximately twice the world price, rather than on the basis of expected market returns.

48. The Community considered the arguments of the United States regarding the decoupled nature
of the new system of direct payments to be incorrect and irrdlevant. The Community could not be
expected to implement a new support system in advance of the outcome of the Uruguay Round and
a the same time be expected to comply with a draft Uruguay Round definition of decoupling that had
not been approved. The new system nevertheless represented a substantial move in the direction of
what was proposed for the future, notably the lack of any direct link with current production, yields,
or individual performance and the absence of any guarantee with respect to prices or returns. In the
Community's view the irrelevancy of the United States arguments on the decoupled nature of the
payments derived from the fact that, in any event, al that the Community was required to do in terms
of the Conclusions of the original Panel was to avoid protecting producers "completely" from the
movement of pricesof imports. However, intheview of the Community, it had done morethan simply
follow aliterd interpretation of the recommendations and rulings of the original Panel and had done
so earlier than originaly undertaken.

Exposure to the Movement of Import Prices

49. The United States submitted that Community producers would not be exposed to the movement
of import pricesin any economically meaningful way under the new system of support, because producers
were guaranteed a minimum level of return on average of about Ecu 313 per tonne, or approximately
twicethe Ecu 163 medium term world market reference price cal culated by the Community, regardless
of the trend of world market prices. In the view of the United States the 8 per cent franchise was
essentially meaningless since the tota level of returns (market price plus direct payments) would not
vary by more than 4 per cent and within arelatively narrow fixed range of, on average, between Ecu
313 and Ecu 339 per tonne, which would be well above the Community's medium term projection
of world market prices. Moreover, whatever under-compensation occurswhere observed market prices
are less than 8 per cent below the Ecu 163 reference price would be counterbalanced by the
over-compensation that would occur where observed market prices are less than 8 per cent above the
reference price. Thus, in the view of the United States, while returns might vary marginally from
year to year, Community producers could be expected, on average, to obtain returns equivaent to
approximately twice the world price and would, in practice, not be exposed to the movement of world
market prices. In these circumstances the United States did not consider that the 8 per cent franchise
would diminish the impairment of the tariff concessions resulting from the high level of subsidy. The
effective adjustment of direct paymentsin response to market prices would therefore prevent the tariff
concessions having any impact on the competitiverel ationship between domestic and imported oil seeds.

50. TheCommunity considered that these argumentswerefa se because under the new support system
domestic oilseeds would have to be marketed without the benefit of market price support instruments
in amarket dominated by imports and by extremely volatile world market prices. The price a which
aproducer sells his harvest would depend on prices ruling on the day of sale, which would generally
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be no more than half, or even less, of what he obtained under the former support system. The direct
payments received by producers would only be adjusted if average market prices deviated by more
than 8 per cent of the reference price. Since the observed reference price is calculated at the end
of January of the marketing year and therefore does not cover pricesruling after that date, and because
only the net average is taken into account, individua producers may well sell at prices outside the Ecu
150-176 franchise band (Ecu 163 plus or minus 8 per cent) without this leading to an adjustment of
the level of direct payments and without there being any question of a minimum return to producers
of at least Ecu 313 per tonne, or any 4 per cent limit to variations in total returns, as asserted by the
United States.

51. In support of this argument the Community cited the example of a producer with an output of
4 tonnes per hectare, which would be above the designated yield for the production region concerned.
After taking account of transport and conditioning costs, the net price received would be Ecu 123
per tonne (ruling market price Ecu 148 per tonneless Ecu 25 coststo port area). The producer' s gross
return per tonne ex post, consisting of Ecu 492 realized from sale (net market price Ecu 123 x 4) plus
Ecu 521 from the direct payment (corrected for 1 per cent net deviation of Ecu 148 market price from
Ecu 163 reference price), would be Ecu 253 per tonne rather than Ecu 313 as submitted by the
United States. The Community aso pointed out that if the price fluctuations which characterized
the 1987/88 to 1990/91 period were to recur, producers could be exposed to price reductions for
merchandise delivered to port areas of between 25 and 75 per cent, depending on the particular oilseed
concerned, without there being any adjustment of direct per hectare payments.

52. Intheview of the Community the foregoing was sufficient to illustrate that under the new system
thereis no assured return per tonne for an individual producer who sows oilseeds and that producers
returns are determined largely by market prices resulting from competition with other Community
producersandimported oilseeds. Inthisnew situation themechanismfor adjustmentsto direct payments
isdesignedto act asasafety-net and to respond to sustained deviationsin market prices. The Community
concluded that any assertion that producers would not be exposed to the impact of market prices in
any economically meaningful way was therefore at variance with market realities, unless there had
been a sudden conversion of the United States to an economic theory under which price levels and
price volatility are irrelevant to production decisions.

53. The United States observed that in examining the new support system, it isnecessary to consider
total returns to the producer, which consist of the direct government payment as well as returns from
the market, and that it is misleading to ignore the returns to the producer from the direct payment.
The United States further contended that the operation of the provisions for adjustments to the per hectare
paymentsasdescribed by the Community was misleading, sinceaverageworld market pricefluctuations
in seven of the last ten years had exceeded the 8 per cent franchise. In the view of the United States
the new system effectively creates an income floor involving areturn, on average, of at least Ecu 313
per tonne, since even if prices are driven down to close to zero levels Community producers would
receive areturn of, on average, at least Ecu 313 per tonne. In the case of the example given by the
Community and on the basis of its reply to the related Panel question, the producer would receive a
total return (subsidy payment plus farm gate price) of 195 per cent of the Rotterdam price and 234 per
cent of the farm gate price. In all these circumstances the United States considered that Community
producers would continue to be completely protected from the movement of import prices under the
new system.

54. The Community considered that the United States analysis of the new support system was smplistic
inthat it was based on averageswhich borelittle, if any, relation to thenew situation inwhich individual
producers would be exposed to and influenced by world market prices. Individua producers would
not be compensated for any or al low prices received but only partially for sustained and substantial
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average price changes. In the view of the Community the new support system would lead many
producers to re-assess the value of oilseeds cultivation in their crop rotation.

55. The United States maintained that the use of averages in this context was an accurate means of
analysis since for every example of a producer receiving less than the average, there must be
countervailing examples of producers receiving more than the average in order for the figures to be
true averages. The United States queried whether the fact that direct payments are to be adjusted annualy
rather than on acontinua basis, that paymentsto individua producers are not determined by the actual
size of harvest, and that there were no incentives to strive for higher yields, are supposed to indicate
that the new system could have been constructed in an even more trade distortive manner. However,
intheview of theUnited States, none of this altered the conclusion that the new system as promulgated
will continue to guarantee returns that are substantially higher than world market levels, will continue
to artificially induce production and will continue to impair the tariff concessions.

Production Incentives and Maximum Guaranteed Areas

56. Moreover, in the view of the United States the system of Maximum Guaranteed areas and the
related pro-rata penalties, which involves an increase of 700,000 hectaresin the total area eligible for
direct payments in 1992/93 compared to actual 1989-91 levels, would not affect the production distorting
effect of the subsidies.

57. The Community submitted that the net impact of the changes in support could be a significant
reduction in production resulting from a combination of reduced plantings and reduced yields, as
illustrated by its latest estimates of current rapeseed plantings. Moreover, if plantings of any oilseed
increase, the direct paymentsto each individual producer would be decreased as aresult of the pro-rata
Maximum Guaranteed Area penaties. It was neither expected nor assumed that plantings of oilseeds
would increase. Nor was it expected that plantings would remain at the levels of recent years. While
the new system could have no production targets as such, the changes taken overal including the
arrangements relating to Maximum Guaranteed Areas would belikely, in the view of the Community,
to remove any undue stimulus to high yields and hence to damp down production levels. Community
expenditure on the oilseeds programme was also projected to decline by about 25 per cent compared
to recent levels.

58. The Community also noted that asthe origina Panel considered that data on production and trade
flows are not relevant considerations, it would be inconsistent to expect assurances on the volume of
future production. Asregardstheincreasein Maximum Guaranteed Areasrelativeto actua plantings,
the Community pointed out that, after allowing for specific commitments or situations (Spain, Portugal
for sunflower seed, and theintegration of plantingsin the former East Germany), the guaranteed areas
approximate actua plantings for harvest in 1991/92.

59. TheUnited States submitted that the Community's assertion that the new support system has no
production-inducing intent could not be seriously credited having regard to public statements by the
Community that the new system was designed to maintain returns for oilseed producers at levels that
would prevent a shift from oilseeds to cereals production. In thisregard the United States noted that
in response to a question posed by the Reconvened Panel Members the Community stated that an
underlying justification was the avoidance of the re-alocation of 5 million hectares of arable land
(currently devoted to oilseed production) to cereas production. In the view of the United States the
new system is designed to ensure that oilseeds, a crop for which the Community is a net importer,
arenot replaced by a product in surplus such as cereals. Moreover, the United States considered that,
in effect, the new oilseed support system isdesigned to ensureahigh level of return that, aswas evident
from the Community' s reply to aquestion put by the Panel members, will provide the same protection
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andincentivesfor Community oil seed productionthat thevariablelevy andintervention systemsprovide
for cereals.

60. The Community explained, in response to the Panel question referred to above, that, as cereas
werewidely cultivated throughout theCommunity, it wasnecessary in order to avoid stimulatinginterest
in the cultivation of oilseeds, to take aredlistic and reliable basis as apoint of departure for estimating
the return per hectarein Europe which would be comprehensible throughout Europe. As cerealswere
the most common crop in Europe, the return per hectare of cereals was chosen as the basic historic
referencefor aper hectareoilseedsreturn. However, thispoint of departuredid not purport to establish
a relationship between returns to producers of cereals and returns to producers of oilseeds, as both
will betreated differently and will evolvein atotaly disconnected manner. Community oilseed producers
would thus be able to appreciate that the average benefits to be expected are: less than in the past;
less than for growing ceredls, and are dependent on import prices, because all market price support
instruments have been abolished.

61. Findly, the Community drew attention to the fact that since 1979, imports of soyabeans and
soyameal had increased by 5.2 million tonnes, from 15.4t020.6 million tonnes(expressed in soyameal
equivalent) and that over the same period imports from the United States had declined by
4.5 million tonnes, whereasimports from other sources had increased by more than 9 million tonnes.
The Community submitted that, inview of thesedevelopments, the erosion of the United Statesposition
as a supplier to the Community market was not due to Community policies but to other factors.

Submissions by Other Contracting Parties

Argentina

62. Argentina, noting that oilseeds accounted for 20 per cent of its export revenue, submitted that
the impairment of tariff concessions had not been eliminated because: (i) production subsidies are
maintained and the provisions of Regulation 3766/91 tend to ensure that the level of production is
maintained; (ii) both production and areaseligiblefor subsidiesareincreased (by 27 per cent compared
to the year immediately prior to the adoption of the Oilseeds Panel Report); and (iii) the relationship
between domestic subsidies and the world price had not been reduced and, moreover, the arrangements
for adjusting direct payments in response to world market prices ensures that domestic production of
oilseeds continues to be insulated from the movement of import prices.

63. With regard to compliance with the original Panel's findings under Article 111, Argentina noted
that products such as linseed would continue to be governed by the provisions of the former support
system that had been found to beinconsistent with Article 111:4. Argentinaa so noted that in the system
established by Regulation 3766/91, the reference to the contract with the first approved buyer and the
proof of sale for the producer to receive additional payments, might signify that bargaining leverage
is given to such buyer from which he can derive economic benefits; this would therefore give rise
to apreference for processing domestic raw materials rather than imported products. In other words,
the inconsistency with Article 111:4 of the General Agreement could persist.

Austrdia

64. Australia considered that the issue for the Panel members was whether the revised system will
allow the tariff concessions to have any impact on the competitive relationship between domestic and
imported goods, and that thisissue should not be decided solely on the basis that one form of producer
subsidy is more GATT consistent than other forms of producer subsidy. In the view of Austrdiaa
support scheme reasonably expected by the United States at the time the concession was granted could
also be expected to apply evenly at all points of world price between zero and infinity. The
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arrangements in the new Regulation ensure that this will not be the case, causing producers to be
protected completely from the movement of prices for imports that take place below 8 per cent of the
national referenceprice. At these points the concession has no value and is thereforeimpaired. With
reference of the orderly marketing bonus provided for in Article 4:6, Austraia noted that experience
with similar private storage aids in the EEC beef sector demonstrated that producers can secure
sgnificantly higher payments than by sdlling into public intervention (which was available to Community
oil seedsproducersunder theformer system). Australiasubmitted that the European Community subsidy
scheme does not conform to the criteriaset by the Panel established to consider the United Statesinitial
complaint. Australiathereforeconcluded that theimpairment of theUnited Stateszerotariff concessions
will continue under the new Community arrangements.

Brazil

65. Brazil, noting that oilseeds provide one of its maor sources of export revenue, considered that
the new Community support system would not effectively expose Community producersto world price
movements since final regiona reference amounts will be maintained for fluctuations in world prices
outside the 8 per cent predicted margin (upwards or downwards) in relation to the projected reference
price of Ecu 163 per tonne. Brazil considered that the new Community support system for oilseeds,
although modified in relation to the previous one, continues to be a means of powerful protection and
that there remains a case of impairment in the light of the relevant GATT provisions.

Canada

66. Canada noted that whereas the Community market for rapeseed (for which Canada was granted
Initial Negotiating Rightsat azero bound rate) had increased by 600 per cent over thelast twenty years,
Canadian exports of rapeseed to the Community had fallen from a peak of 514,000 tonnesin 1970/71
to 5,000 tonnesin 1990/91. Canada considered that the new direct payments were production based;
that the Community market would continue to be isolated from the world market as a result of the
arrangements for adjusting direct payments in relation to changes in world market prices; that the
new support system does not limit production; that the provision relating to maximum guaranteed
areas, which only affect part of the producers returns would not constitute an effective penalty and
that, consequently, Community rapeseed production will continue to increase.

67. Canada concluded that Community producerswill continue to expand output beyond current EC
rapeseed crushing capacity and that the Community support programmedoes not restorethe competitive
relationship between domestic and imported oilseeds and thus does not ater the nullification or
impairment found to exist under the previous oilseeds support programme. Until such time as read
steps were taken to address the imbalance in the competitive relationship caused by the Community's
oilseed support programmes, thetariff concession negotiated in 1962 would continueto have no effect.

68. The Community recalled that it had complied with the letter and the spirit of the recommendations
and rulings on oilseeds in paragraphs 155 and 156 by the abolition of the elements which gave rise
to these conclusions: viz

- paymentsto processorsconditional onthe purchaseof quantitiesof oil seedsof Community origin;

- any price guarantees per tonne such as those offered by institutional prices for oilseeds
(Intervention Price, Minimum Price);

- market support such as Intervention purchases of quantities of oilseeds.
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Moreover, the Community had gone further than the recommendations and rulings of the Panel in that
the new direct payment system to individual producersis per hectare sown and is not based on current
production, individual production, neither current or futureyields nor individual yields and not based
on the price per tonne received by an individual producer. In particular an individual producer was
not compensated for pricemovements. The Community also considered for thereasons earlier outlined
that the direct payments are as decoupled from current production as it is reasonable to expect and
in consequencedisagreed with theassertionsto thecontrary by Argentina, Australia, Brazil and Canada.

IV. FINDINGS
Introduction

69. Thelega issuesbeforethe present Panel arise essentialy from thefollowing facts. In June 1988,
the Council agreed to establish a panel (the "origina Panel") to examine the dispute referred to the
CONTRACTING PARTIES by the United States concerning EEC payments and subsidies paid to
processors and producers of oilseeds and related animal-feed proteins. The Report of that Panel (the
" Oilseeds Panel Report") was adopted on 25 January 1990. The recommendations and rulingsin that
Report concerned: a request made to the Community by the CONTRACTING PARTIES to bring
the Community Regulations providing for payments to seed processors conditional on the purchase
of oilseeds originating in the Community into conformity with Article I11:4 of the General Agreement;
afinding that the Community' s system of support for oil seedsimpaired thetariff concessionson oil seeds
accorded by the EEC in 1962; asuggestion by the CONTRACTING PARTIES that the Community
consider ways and means to eliminate the impairment of its oilseed tariff concessions;, and a
recommendation by theoriginal Panel that the CONTRACTING PARTIEStakeno further action under
Article XXII1:2 in relation to the impairment of the tariff concessions until the Community had had
a reasonable opportunity to adjust its Regulations to conform to Article I11:4.

70. Sincethe Oilseeds Pand Report was adopted, the Community has enacted a changed subsidy régime
for producers of oilseeds, in Council Regulation (EEC) N°3766/91 of 12 December 1991. The principa
differences between the system of support that wasthe subject of the Oil seeds Panel Report (the " former
system™) and the new system of support introduced under Regulation 3766/91 (the "new system") are
as follows:

(i) theformer system was based on arrangements under which guaranteed prices were payable by
EEC processors to Community producers of oilseeds, with provision being made, where these
prices were higher than world market prices, for payments to compensate processors for the
difference between the prices guaranteed to producers and world market prices as calculated
by the Commission. Under the new system these arrangements have been abolished, except
asprovidedfor under therulesgoverning thetransition fromtheformer systemtothenew system;

(ii) under the former system producers benefited from guaranteed prices per tonne for whatever
quantity of oilseeds they produced. Under the new system producers benefit from direct per
hectare payments for whatever area of igible land they devote to oilseeds production;

(iii) under the former system, production on a Community-wide basis in excess of maximum guaranteed
thresholdsresulted inreductionsin guaranteed prices. Under the new system, plantingsin excess
of Maximum Guaranteed Areas (in respect of which per hectare payments are claimed) result
in a reduction of the per hectare payments;

(iv) under theformer system, producers' returnswerein genera determined by thelevel of guaranteed
prices. Under the new system, producers returnswill be determined by two factors: the price
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they are able to obtain on the Community market in competition with other producers and
imported oilseeds; and adirect payment linked to averageyields of cereals or oilseeds assigned
to the production region in which the producers holdings planted to oilseeds are located. These
direct per hectare payments are subject to adjustment (up or down) depending on the extent to
which average Community market prices for oilseeds in genera or for particular oilseeds, as
calculated by the Commission, deviate by more than 8 per cent from the ECU 163 reference
price;

(v) Under theformer system, monthly incrementsinintervention prices for rape, colzaand sunflower
seeds were provided in order to stagger the marketing of these crops. Under the new system,
an orderly marketing bonus may be payable for these oilseeds as well as for soya beans.

71. The present Panel, comprising the Members of the origina Oilseeds Panel, was called upon to
examine whether the measures taken by the Community in Council Regulation (EEC) N°3766/91 comply
with the recommendations and rulings, as expressed in the Conclusions (paragraphs 155-157) of the
Qilseeds Panel Report as adopted on 25 January 1990, and to provide such findings as will assist the
CONTRACTING PARTIES (paragraphs 3 and 4 above, and Annex B hereto refer).

72. ThePanel considered that itstask wastherefore: to examinewhether the Community had brought
theregulations examined in the prior caseinto conformity with Article 111:4 of the General Agreement:
to examine whether the impairment of the Community's tariff concessions on oilseeds had been
eliminated; to review whether the Community's measures had responded satisfactorily to the
recommendation in Paragraph 157; and to provide such findings as will assist the CONTRACTING
PARTIES. The Panel examined the measures taken by the Community in the light of the submissions
and explanations made by the parties, and in reaching its findings was guided by established practice
under the GATT dispute settlement procedures.

Paragraph 155: National Treatment: Article 1l

73. The origina Panel found, in paragraph 155 of its Report, that "the Community Regulations
providing for payments to seed processors conditional on the purchase of oilseeds originating in the
Community areinconsistent with Article I11:4 of the General Agreement, according to which imported
products shall be given treatment no less favourable than that accorded to like domestic products in
respect of al regulations affecting their internal purchase. The Panel recommends that the
CONTRACTING PARTIES request the Community to bring these Regulations into conformity with
the Genera Agreement.”

74. Thefacts before the Pand, which were not challenged by the United States, indicated that in respect
of the products covered by Regulation 3766/91 (soya beans, rape seed, colza seed and sunflower seed),
Article 1(2) of that Regulation provided that the new system would be applied with effect from those
plantings intended for harvest in 1992, thereby superseding the provisions relating to oil-seeds aids
contained in Regulation No. 136/66/EEC and Regulation (EEC) No. 1491/85. The Panel noted that
Regulation 3766/91 did not provide for any subsidy payments to processors, and that the Community
had stated that this Regulation had abolished intervention purchases and aidsto processorsfor oilseeds
harvested from and after 1 July 1992. Thus, these facts indicated that the payments to processors
conditional on the purchase of domestic oilseeds that had given rise to the inconsistency found by the
original Panel had been superseded, there being no provision for such payments under the new support
system other than in the transitional arrangements provided for in Article 10.

75. ThePanel noted that Argentinahad raised the possibility that the provisions of Regulation 3766/91
relating to approved first buyers (Article 4:4(b)) in combination with the provisions relating to proof
of sde asacondition for the receipt of additiond payments (Article 4:6) might confer bargaining leverage
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on such buyers, thus reviving the possibility of a preference for processing domestic raw materias
rather than imported products. The Panel noted, however, that the United States, which had not
submitted any arguments in relation to paragraph 155 of the Oilseeds Panel Report, had confirmed
that it did not claim that the measures taken by the Community were inconsistent with Article I11.
In these circumstances the Panel suggests that the CONTRACTING PARTIES take note of the
Community's statement that the new support system for oilseeds under Regulation No. 3766/91 was
intended to diminate any inconsistency with Article I11:4 by the discontinuation of payments to processors
conditional on the purchase of domestic oilseeds.

Paragraph 156: Nullification or Impairment of Tariff Concessions

76. ThePanel then turned to paragraph 156 of the Oilseeds Panel Report, inwhich theorigina Panel
concluded that "benefits accruing to the United States under Article Il of the General Agreement in
respect of thezerotariff bindingsfor oilseedsinthe Community Schedul e of Concessionswereimpaired
as a result of the introduction of production subsidy schemes which operate to protect Community
producers completely from the movement of pricesof importsand thereby prevent thetariff concessions
from having any impact on the competitive relationship between domestic and imported oilseeds. The
Panel recommends that the CONTRACTING PARTIES suggest that the Community consider ways
and means to eiminate the impairment of its tariff concessions for oilseeds."

77. The Pane would note at the outset that the Conclusions of the original Panel cannot be severed
from thereasoning underlying those Conclusions. ThePanel recalledthat evenif subsidiesarepermitted
under the Generd Agreement they are nevertheless recognized as being capable of distorting internationa
trade and impairing the benefits accruing to contracting parties under the General Agreement in
unacceptable ways. Thus the CONTRACTING PARTIES recognized as early as March 1955 that,
for thepurposesof Article XXI11, acontracting party which has negotiated aconcession under Article Il
is presumed, failing evidence to the contrary, to have a reasonable expectation that the vaue of the
concession will not be nullified or impaired by the subsequent introduction or increase of a domestic
subsidy on the product concerned (1955 Review Session BISD 35222, 224, as reconfirmed in 1961,
BISD 105201, 209). The original Panel therefore found:

- that the benefits accruing to the United States under the tariff concessions in force include the
protection of expectations that prevailed in 1962 when the tariff concessions on oilseeds were
originaly incorporated in the Schedule of Concessions of the Community;

- that the production subsidy schemes of the Community protected Community producers completely
from the movement of pricesfor imports and hence prevented the lowering of import dutiesfrom
having any impact on the competitive relationship between domestic and imported oilseeds;

- that theUnited States could beassumed not to have anticipated theintroduction of subsidieswhich
protect Community producers of oilseeds completely from the movement of prices for imports
and thereby prevent tariff concessions from having any impact on the competitive relationship
between domestic and imported oilseeds, and which have as one consequence that al
domestically-produced oilseeds are disposed of in the internal market notwithstanding the availability
of imports;

- that the evidence showed that the United States must reasonably have expected the transformation
of national producer support measures into a Community support scheme but that it could not
reasonably have anticipated the introduction of subsidy schemes which protect producers completely
from the movement of prices for imports and thereby prevent the tariff concessions from having
any impact on the competitive relationship between domestic and imported oilseeds; and
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- that the subsidies concerned had impaired thetariff concessi onsbecausethey upset the competitive
relationship between domestic and imported oilseeds, not because of any effect on trade flows.

78. Inthe light of this analysis of the reasoning underlying the original Panel's conclusions on the
impairment of the benefits of the 1962 tariff concessions, the Panel considered the argument presented
by theUnited Statesthat there had been achange of form but not of substancein the production subsidies
which impaired and continued to impair the concessions by enabling Community producersto sell their
oilseeds insulated from the effects of price competition; and the counter argument of the Community
that the price based production subsidies had been abolished and replaced by an income support system
which, becauseit no longer protected Community producers completely from the movement of import
prices and allowed imported oilseeds to compete freely with domestic oilseeds, had eliminated the
impairment of concessions as found by the origina Panel. The Panel accordingly considered that it
was required to address the following issues: firstly, whether the subsidies provided to oilseeds producers
under the new support system constitute production subsidies; and secondly, whether the tariff
concessions continue to be impaired under the new support system, even if producers are no longer
completely protected from the movement of prices for imports.

79. Inessencethe Community's argument with respect to the first issueisthat the subsidies provided
under the new support system are not subsidies for the production of oilseeds but subsidies to support
producers incomes that are paid for a particular allocation of land and are not directly linked to the
production of oilseeds. The Panel would note that the 1955 Decision refers to "a domestic subsidy”
without making any distinction as to the manner in which such subsidies are provided. Accordingly
what isrelevant, asregards theissue under consideration, isnot whether the subsidies provided under
the new support system are described asincome or price support, or in some other manner, but rather
whether they are product-specific production subsidies.

80. InthisregardthePanel considered thefollowing elementsof the new support system to berelevant
in determining whether the subsidies in question are to be treated as product-specific production subsidies.
Firstly, the direct payments are payable only in respect of oilseeds and not only in respect of oilseeds
in general but aso in relation to particular oilseeds. Secondly, the direct payments are specifically
designed to supplement returns from the production of oilseeds. Thirdly, payment of the balance of
the final regional amounts is dependent on proof of harvest, in other words that oilseeds have in fact
been produced. The fact that payments may exceptionally be made in respect of a crop that is not
harvested does not in the Panel’ sview alter thisclear linkage with the production of oilseeds. Fourthly,
the paymentsare specifically linked to yieldsfor individual production regionsinamanner whichwould
appear to be designed largely to maintain recent levels of production on aregional basis. In addition,
other elements of the new support system establish alinkage with the production and sale of oilseeds,
suchastheprovisionsfor the payment of an " orderly marketing” bonusunder Article 4(6) of Regulation
3766/91. Inthese circumstancesthe Panel concluded that the subsidies provided under the new support
system are to be considered as product-specific production subsidies.

81. The Panel then turned to the second issue, namely, whether the tariff concessions continue to
be impaired as aresult of the subsidies provided under the new system. The Panel recalled that the
original Pand had considered that the main value of atariff concessionisthat it provides an assurance
of better market access through improved price competition. Contracting parties negotiate tariff
concessions primarily to obtain that advantage. They must therefore be assumed to base their tariff
negotiations on the expectation that the price effect of the tariff concessions will not be systematically
offset. There was, therefore, nothing in the reasoning of the original Panel that indicated that the
impairment of tariff concessions through a production subsidy could only take place through a subsidy
which completely protected producers from the price movements of imports. Applying this finding
tothe present situation, the Panel considered that the assurance of better market accessthroughimproved
price competition would bemeaninglessif the effect of thegeneral movement of priceson theproduction
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level of the product subject to the concession were to be systematically counteracted. The Panel
consideredthat theoriginal Panel' sfinding with respect to impairment had not been based on the specific
method of delivering production subsidies, but rather on the Community's systematic denial, through
substantially offsetting the effect of the general movement of import pricesontheallocation of resources
to production, of the benefits reasonably to be expected from the reciprocal exchange of tariff
CONCESSIONS.

82. The Panel considered that whether the extent of protection of production would be sufficient to
impair the tariff concession could be determined neither solely on the basis of an analysis of the new
system’ seffectson sel ective exampl es of individual producers, nor solely onthebasisof simpleaverages
derived from the parametersin Regulation 3766/91 as explained by the Community. From the point
of view of the original Panel's conclusions and reasoning with regard to competitive conditions, what
isrelevant is whether the EEC oil seeds production as a whol e continues to be protected from the effect
of the general movement of import prices, not whether particular categories or individual oilseeds
producers are protected from each and every movement of import prices with respect to particular
transactions.

83. The Panel then examined whether the Community's new support system for oilseeds under
Regulation 3766/91, even though it might not present as extreme a case as the former support system,
nevertheless involves a systematic offsetting of the effect of the general movement of import prices
on production levels. The Panel considered that the new support system had retained the essential
features which had led the original Panel to find that the former scheme gave rise to impairment of
concessions. In the new system, the subsidies are still production subsidies specific to the product
whichisthesubject of thetariff concessionsin question. The system wasdesignedto maintain producers
incomes by systematically supplementing their returns in away which would effectively protect them
from dependence on movementsin prices. Whilethe Community had argued that it would only correct
for sustained movements in prices, the Panel noted that under Article 3:4 of Regulation 3766/91
correctionsaretobe madewhenever theobserved referenceprice, for oilseedsin general or for particular
oilseeds, deviates by more than 8 per cent from the Ecu 163 Community reference price established
under Article 3:1 of Regulation 3766/91. The Panel noted that while it could not be established, as
claimed by the United States, that the new system would necessarily provide aminimum return of Ecu
313 per tonne, it was nevertheless apparent that the new system provided a floor for the returns of
producersingeneral, thelevel of whichwould depend essentially on therel ationshi p between designated
andrealized yieldsin particular productionregions. The Panel considered that, in these circumstances,
the new system of regionalized, direct, yield-based per hectare payments, effectively offsetsthegeneral
movement of import prices and renders the level of Community production substantially insensitive
to the general movement of world market prices, and thereby continues to impair the benefits the
United States could reasonably expect to accrue to it under the tariff concessions in question.

84. The Pand noted in this context that under the system of Maximum Guaranteed Areas the level
of Community production of oilseeds that had been achieved as aresult of the impairment of the tariff
concessionswould be maintained or at least not discouraged. The Panel aso noted that the Community
had aligned the support for oilseeds under the new system with the support or returns for producers
of alternative crops protected by variable levies which completely insulate Community producersfrom
world market prices; thePanel noted that thisalignment as such woul d appear to bedifficult to reconcile
with thereasonabl e expectationsof the United Statesat thetimethe zero tariff bindingswere negotiated.

85. Accordingly, the Panel found that benefits accruing to the United States under Article Il of the
General Agreement in respect of the zero tariff bindings for oilseeds in the Community Schedule of
Concessions continued to be impaired as a result of the production subsidy scheme provided for in
Regulation 3766/91.
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Paragraph 157 of the Oilseeds Pandl Report

86. ThePane then turned to paragraph 157 of the Oilseeds Panel Report, inwhich the original panel
had consideredthat: "astheinconsistency with Article I11:4 and theimpairment of thetariff concessions
arise from the same Community Regulations, a modification of these Regulations in the light of
Article I11:4 could dso diminate the impairment of the tariff concessions. The Panel therefore
recommends that the CONTRACTING PARTIES take no further action under Article XXI11:2 in relaion
to the impairment of the tariff concessions until the Community has had a reasonable opportunity to
adjust its Regulations to conform to Article 111:4."

87. ThePane noted that over two years had passed since the Oil seeds Panel Report had been adopted
by the CONTRACTING PARTIES. While the Community Regulations had been modified, the
impairment of the tariff concessions had not been eliminated. Under these circumstances, the Panel
can see no reason for the CONTRACTING PARTIES to continue to defer consideration of further
action in relation to the impairment of the tariff concessions.

88. The Pand therefore recommends that the Community should act expeditiously to eliminate the
impairment of the tariff concessions -- either by modifying its new support system for oilseeds or by
renegotiating its tariff concessions for oilseeds under Article XXVIII. In the event that the dispute
is not resolved expeditiously in either of these ways, the CONTRACTING PARTIES should, if so
reguested by theUnited States, consider further actionunder Article XX111:2of theGeneral Agreement.

CONCLUSIONS

89. With respect to Paragraph 155 of the Oilseeds Pand Report, the Panel suggests that the
CONTRACTING PARTIES take note of the Community's statement that the new support system for
oilseeds under Regulation No. 3766/91 was intended to eliminate any inconsistency with Article I11:4
by the discontinuation of payments to processors conditional on the purchase of domestic oilseeds.

90. Withreferenceto paragraph 156 of the Oil seeds Panel Report, the present Pand findsthat benefits
accruing to the United States under Article Il of the General Agreement in respect of the zero tariff
bindings for oilseeds in the Community Schedule of Concessions continue to be impaired by the
production subsidy scheme provided for in Council Regulation (EEC) No. 3766/91.

91. With reference to paragraph 157 of the Oilseeds Panel Report, the Panel considers that thereis
no reason for the CONTRACTING PARTIES to continue to defer consideration of further action in
relation to the impairment of the tariff concessions.

92. The Panel accordingly recommends that the Community should act expeditiously to eliminate
the impairment of the tariff concessions -- either by modifying its new support system for oilseeds
or by renegotiatingitstariff concessionsfor oilseedsunder Article XXVIII. Intheevent that thedispute
is not resolved expeditiously in either of these ways, the CONTRACTING PARTIES should, if so
reguested by theUnited States, consider further actionunder Article XX111:2of the General Agreement.
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ANNEX A

COUNCIL REGULATION (EEC) No. 3766/91
of 12 December 1991

establishing a support system for producers of soya beans, rapeseed and colza
seed and sunflower seed

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in particular
Articles 42 and 43 thereof,

Having regard to the proposal from the Commission®,
Having regard to the opinion of the European Parliament®,
Having regard to the opinion of the Economic and Social Committee®,

Whereas anew support system for the producers of soyabeans, rapeseed and sunflower seed harvested
withinthe Community, hasto beestablished; whereasthebest way to achievethisobjectiveistoprovide
for adirect payment for producerswho sow and intend to harvest such products, whereasthis system
shall be applied with effect from those plantings intended for harvest in 1992 thereby superseding the
provisions relating to oilseeds aids contained in Regulation No. 136/66/EEC* and Regulation (EEC)
No. 1491/85%);

Whereas such direct payments should reflect the specific structural characteristicsthat influenceyields
and that thedrawing up of aregionalization plan based on objectivecriteriashould beleft to the Member
States, whereas the regionalization plans must be consistent with the average yields of each region
achieved in agiven period; whereas a specific procedure should be provided in order to examinethese
plans on the Community level;

Whereas in order to calculate adirect payment it is necessary to establish a projected reference price,
a Community reference amount, the calculation method and appropriate corrective measures;

Whereas rules must be established in order to take into account the specific situation in Spain and
Portugal, including the different rates of progress towards integration as foreseen in the 1985 Act of
Accession;

WOJ No. C 255, 1 October 1991, page 8.

@Opinion delivered on 9 December 1991 (not yet published in the Official Journal).

®Opinion delivered on 31 October 1991 (not yet published in the Official Journal).

“Regulation No. 136/66/EEC of the Council of 22 September 1966 on the establishment of a
common organization of the market in oilsand fats (OJNo. 172, 30 September 1966, page 3025/66),
as last amended by Regulation (EEC) No. 1720/91 (OJ No. L 162, 26 June 1991, page 27).

®)Council Regulation (EEC) No. 1491/85 of 23 May 1985 laying down specid measures in respect
of soya beans (OJ No. L 151, 10 June 1985, page 15) as last amended by Regulation (EEC) No.
1724/91 (OJ No. L 162, 26 June 1991, page 35).
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Wheresas as long as an integrated approach to support for the producers of arable crops as proposed
by the Commission is not applied, it seems appropriate to ensure a system of maximum guaranteed
aress;

Whereas a quality policy for rapeseed is required;

Whereas the Member States should enact appropriate measures in order to ensure the respect of
Community legislation concerning oilseeds;

Whereasit is necessary to providefor transitional measures, in particular to preservetheacquired rights
of operators holding stocks of oilseeds on 30 June 1992,

HAS ADOPTED THIS REGULATION:
Article 1

1. This Regulation establishes a support system for producers of soya beans, rapeseed and colza
seed and sunflower seed.

2.  Thesystemreferred to in paragraph 1 shal be applied with effect from those plantings intended
for harvest in 1992 thereby superseding the provisionsrelating to oil seeds aids contained in Regulation
No. 136/66/EEC and Regulation (EEC) No. 1491/85.

3. The marketing year for the products listed in paragraph 1 shall run from 1 July to 30 June.
Article 2

1. Each Member State shdl establish aregiondization plan setting out the criteriafor the establishment
of separate production regions. The criteria used must be appropriate, objective and provide the
necessary flexibility for the recognition of distinctive homogeneous zones of aminimum sizeand allow
for specific structural characteristics that influence yields such as soil fertility, including, where
appropriate, due differentiation between irrigated and non-irrigated land.

2. For each production region, the Member State shall give details of the areas and yields of cereals
and, whenever possible, oilseeds produced in that region during the five-year period 1986/87 to 1990/91.
An average cereals yield shall be calculated for each region by excluding the year with the highest
and theyear with thelowest yield during that period; whenever possible an ana ogous cal culation shall
be made for oilseeds.

3. Each Member State shall specify for each region on the basis of appropriate, objective criteria
whether the projected regional reference amount (and the final regional amount) shall be derived by
acomparison between the regional and Community averageyieldsfor either cerealsor oilseeds. When
exercising this choice, the Member State may not come to aglobal result which would be higher than
if it had used exclusively either cereals yields or oilseeds yields.

4. Member Statesshall submittheir regionalization plan tothe Commissiontogether withall available
supporting information including, if necessary, the measures the Member State intends to take in the
case of applications for the sowing of seed on unsuitable land with as a main objective obtaining the
direct payments rather than the growing of acommercial crop. These plans shall be submitted to the
Commission by a date fixed by the Commission in accordance with the procedure laid down in Article 38
of Regulation 136/66/EEC.
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5. The Commission shall examine the regionalization plans submitted by the Member States and
shall ensure that each plan is based on appropriate, objective criteria and is consistent with available
historical information, notably the Community average yield for cereals (4.6 tonnes per hectare) and
oilseeds (2.36 tonnes per hectare) and the related national averages.

The Commission may object to plans which are not compatible with the relevant criteriain particular
with the average yield of the Member State. In this case the plans shall be subject to adjustment by
the Member State concerned after consultation with the Commission.

6. Theregionalization plan may be revised by the Member State concerned at the request of the
Commission or at the initiative of that Member State in accordance with the same process as outlined
in the preceding paragraphs.

Article 3
1. A projected reference price for oilseeds is set at ECU 163 per tonne.
2. A Community reference amount for oilseeds is set at ECU 384 per hectare.

3. Foreachregionidentified pursuant to Article 2, aprojected regional referenceamount for oilseeds
shall be established by the Commission which reflects the comparison between either the cerealsyield
for that region and the average cerealsyield for the Community (4.6 tonnesper hectare) or the oil seeds
yields for that region and the average oilseeds yield for the Community (2.36 tonnes per hectare).

4. Before 30 January in each marketing year the Commission, acting in accordance with the procedure
laid downinArticle 38 of Regulation No. 136/66/EEC, shall calculateafinal regional referenceamount
based on the observed reference price for oilseeds. Thefinal calculation shall be made by substituting
the observed reference price for the projected reference price; no account shall be taken of price
variations within 8 per cent of the projected reference price.

5. The Commission may make the fina calculations separately for each oilseed in order to avoid
favouring one oilseed rather than another and to take account of the possible application of Article 6,
including taking due account of the lower yields typically associated with the catch-cropping of soya
beans.

6. TheCommission shall publishtheaforementioned amountsin the Official Journal of the European
Communities. The publication shall include a succinct explanation of the calculations made.

Article 4
1.  Producers established in the Community who sow and intend to harvest the products listed in
Article 1 shall be entitled to apply for aregionaized system of direct payments. The direct payment
shall be made to the producer who makes the application, provided that entitlement to such a payment
is recognized by the Member State on whose territory the production holding is located.

2. In order to qualify for any payment a producer must, by the date specified for the region in
guestion:

- have sown the seed, and

- have lodged an application.
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3. Applications may only be made in respect of arable land cultivated during the period 1989/90
to 1990/91, including land shown to have been fallowed in conformity with apublicly funded scheme,
temporarily under grass as part of an arable rotation or exceptionally arable land fallowed throughout
this period.

4.  The application must include:
(8 the area planted to each oilseed; and

(b) adetailed cultivation plan for his holding showing the land to be used for cultivating oilseeds,
or a cultivation contract with an approved first buyer.

5. Producers who apply shall be entitled to an advance payment of no more than 50 per cent of the
projected regiona reference amount. Member States shall carry out the necessary checks to ensure
that entitlement to the advance is justified. Once entitlement to the payment is established, payment
of the advance should be made.

6. Applications for further payments must include proof of harvesting in the form of evidence that
the crop has been sold or is still owned by the producer. When the Commission has published the
fina regional reference amounts, a balance shall be paid, equa to the difference between the amount
of the advance and the final regiona reference amount.

Whereaproducer demonstratesthat he hasretained ownership of the product for aperiod to be specified,
an orderly marketing bonus may be payable. The amount and the conditions determining eligibility
shall be set by the Commission in accordance with the procedurereferred toin Article 38 of Regulation
No. 136/66/EEC.

7. By way of derogation from the foregoing provisions, producers who intend to plant soya beans
as a catch-crop shal apply by 30 May respecting the other requirements of this article. No advance
payment shall be paid to these producers.

8. Thetimetable of the regionalized system of payments to applicants shall be established by the
Commission in accordancewith the procedurereferredtoin Article 38 of Regulation No. 136/66/EEC.

Article 5

For Spain and Portugal a nationa projected reference amount for producers for sunflower seed will
be set as the point of departure for regionalization within those countries. These amounts will be set
at ECU 292 per hectarefor Spain and ECU 272 per hectare for Portugal. These amounts will be fixed
unless the maximum guaranteed areas for Spain and Portugd are exceeded, and are subject to the possible
adjustments as a result of world market price developments as foreseen in Articles 3, 4 and 6. For
Spain the amount shall be adjusted for subsequent years to reflect the transitional steps foreseen in
the Act of Accession.
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Article 6

1. A system of maximum guaranteed areas shall apply for payments. The maximum guaranteed
areas shal be:

Soya beans
EEC-12 509,000 hectares

Rapeseed and colza seed

EEC-12 2,377,000 hectares
Sunflower seed

Spain 1,411,000 hectares
Portugal 122,000 hectares
The rest of the Community 1,202,000 hectares

2. If the area planted to an oilseed exceeds the maximum guaranteed area then the relevant direct
payments shall bereduced by 1 per cent for each 1 per cent overshoot. The application of theforegoing
provisions shall be based exclusively on the areas for which these payments are claimed. The relevant
direct payments shall be reduced by the Commission when the final regional reference amounts are
calculated.

Article 7

1. Access to the direct payment for growers of oilseed rape and colza shall be restricted to those
growers using seed of an approved quality and variety.

2. The Commission, in accordance with the procedure laid down in Article 38 of Regulation
No. 136/66/EEC, shall establish what rapeseed and colza seed shall be eligible for aid pursuant to

paragraph 1.
Article 8

The determination of the amounts, the rules governing the payment of the direct payments, including
the determination of the minimum size of aregion and the other detailed rules for the implementation
of this Regulation shall be decided on by the Commission in accordance with the procedure laid down
in Article 38 of Regulation No. 136/66/EEC.

Article 9

1. Member States shall take all action necessary to ensure that the provisions of this Regulation are
fully respected.

2. Detailed rules for the application of this Regulation shall be adopted in accordance with the
procedurelaid downin Article 38 of Regulation No. 136/66/EEC, and in particular those relating to:

- the minimum are to be cultivated; such rules shall take particular account of the monitoring
requirements and of the sought-after effectiveness of the scheme in question,
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- monitoring; such rules shall include, inter alia, the use of means of remote sensing and/or
plausibility monitoring on the basis of binding official documents that are aready available in
the national administrations,

- the date referred to in Article 4 (2), which may be varied for specific regions to take account
of normal and exceptional circumstances.

Article 10

1. The provisions of Regulation (EEC) No. 1491/85 and the related provisions in the Regulations
inforceon 30 June 1992 shall continueto apply after that dateto soyabeansharvested inthe Community
and identified by 30 June 1992.

2. Theprovisions of Regulation 136/66/EEC and the related provisions in the regulations in force
on 30 June 1992 shall continue to apply after that date to rapeseed and col za seed and sunflower seed
harvested in the Community and identified by 30 June 1992.

3.  Theredevant provisions relating to the Community support system for the products mentioned
in paragraphs 1 and 2 above shall remain applicable until the productsin question areno longer eligible
for Community support. Transitional measuresnecessary to facilitatethedisposal or orderly marketing
of these productsshall beadoptedin accordancewith the procedurelaid downin Article 38 of Regulation
No. 136/66/EEC.

4. Regulation No. 136/66/EEC and Regulation (EEC) No. 1491/85 as well as the implementing
rulesthereof shall remaininforcein sofar asthey arecompatiblewith the provisions of thisRegulation.

Article 11
Should additiona or transitional measures be necessary to facilitate the transition from the system in
force to that established by this Regulation, in particular if the introduction of this system would give
risetosubstantial difficultiesin respect of certain products such measures shall beadopted in accordance
with the procedure laid down in Article 38 of Regulation No. 136/66/EEC.

Article 12

This Regulation shall enter into force on the third day following its publication in the Official Journal
of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member States.
Done at Brussals, 12 December 1991.
For the Council

The President
P. BUKMAN
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ANNEX B

Extract From Introductory Comments as Dedlivered by the Chairman
of the Reconvened Members of the Origina Oilseeds Panel
at the First Meeting with the Parties on 3-4 February 1992

Establishment and mandate

1. 1 would recal that the establishment of this body and the mandate assigned to it resulted from
discussions at meetings of the GATT Council from April 1991 onwards concerning the follow-up on
the Oilseeds Panel Report and the agreement reached at the Forty-Seventh Session of the
CONTRACTING PARTIES on 3 December 1991.

2. The Note circulated by the Chairman of the CONTRACTING PARTIES in the context of the
follow-up to the Oilseeds Panel Report, DS28/1 of 13 January 1992, sets out the position regarding
the reconvening of the members of the original Panel and the mandate assigned to them as follows:

"1.  Attheir Forty-Seventh Sessionthe CONTRACTING PARTIESagreed that without further
action on their part their Chairman would reconvene the members of the original Panel as soon
as the Community had informed the Director-Genera that the oil seeds regulation was final; the
understanding being that the members of the original Panel could begin work on the basis of
document W.47/22 immediately after having been reconvened.

2. Document W.47/22 provides, inter alia, for the Panel to be reconvened for the purpose
of examining whether the measures taken by the Community in its Regulation No.3766/91 of
12 December 1991 comply withtherecommendationsand rulings, asexpressedintheConclusions
(paragraphs 155-157), of the Oilseeds Panel Report as adopted on 25 January 1990, and that the
origina Panel membersshall provide such findingsaswill assist the CONTRACTING PARTIES
within ninety days of this decision.

3. In acommunication dated 6 January 1992, the Permanent Representative of the Commission
of theEuropean CommunitiestotheGATT informed theDirector-General that Council Regulation
(EEC) No0.3766/91 of 12 December 1991, establishing a support system for producers of soya
beans, rapeseed and colza seed and sunflower seed, was published in the Officia Journal of the
European Communities on 24 December 1991 (No.L 356, page 17) and had thus entered into
force three days after that date.

4, The members of the origina Panel are accordingly being reconvened to begin work on
the basis of document W.47/22."

3. Thefirst point towhich | would draw your attentionisthat we, the members of the original Panel,
have been reconvened as a body to carry out a specific task, namely, to examine the measures taken
as regards their compliance with the Recommendations and Rulings in question and to provide such
findings aswill assist the CONTRACTING PARTIES. Thus, the Members of the original Panel have
been reconvened for a specific purpose and not, for example, to re-try the whole case ab initio, or
to pass judgement on the consistency of the new Community support system for oilseedsin relation
toprovisionsof the General Agreement other thanthosethat weredirectly relevant totheoriginal Panel's
reasoning and conclusions.
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4. A second general point isthat the mattersthat this body isrequired to examine and make findings
on concern aformal reguest made to the Community by the CONTRACTING PARTIES to bring its
Regulations into conformity with Article 111:4 of the General Agreement, and aformal suggestion that
the Community consider ways and means to eliminate the impairment of the oilseed tariff concessions
as found by the origina Panel.

5. In these circumstances we consider that the Community is required in these proceedings to
demonstrate that the measures it has taken satisfy the ruling relating to Article 111:4 in paragraph 155
of the Oilseeds Panel Report; and that, in relation to the ruling in paragraph 156 of that report, as
qualified by paragraph 157 thereof, the Community would be expected to demonstrate, if thisis what
the Community is asserting, that the measuresit has taken havein fact also eliminated the impairment
of concessions as found by the original Pandl. In other words, if the assertion of the Community is
that the impairment of concessions as found by the original Panel has been eliminated, then this body
would expect the Community to substantiate its assertion because thisis a matter which has a bearing
on the matters to be examined by this body and on the nature of the findingsit is required to make
in terms of its mandate.

6. Findly, | would like to say that what | have referred to as "this body", or as "the Reconvened
Membersof theorigina OilseedsPand”, isnot theorigina Panel. Thatisclear sincewehaveadifferent
mandate. On the other hand we have a specific mandate from the CONTRACTING PARTIES and
are required to exercise the functions of a Panel in the examination of certain matters and in making
findings. As a practica matter it is therefore our intention to conduct these proceedings as a Panel
onthebasisof the established working practicesand proceduresthat are designed to protect theinterests
of al parties concerned.

7. Accordingly, if for convenience or other reasons we refer to ourselves as the Panel or the
Reconvened Panel, | would trust that, in the light of my comments, this is understood to mean the
members of the original Oilseeds Panel reconvened for the purposes decided by the CONTRACTING
PARTIES in the context of the follow-up on the Report of the original Panel.





