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. INTRODUCTION

1. Inacommunication to the Committee on Anti-Dumping Practices ("the Committee") circulated
on 17 June 1991 (ADP/57), Norway informed the Committee that on 2 May 1991 consultations had
taken place under Article XXI11:1 of the General Agreement between the United States and Norway
on the imposition of anti-dumping duties by the United States on imports of fresh and chilled Atlantic
salmon from Norway. This communication stated that it was the understanding of Norway that these
consultations were aso to be considered as consultations under Article 15:2 of the Agreement on
Implementation of Article VI of the Genera Agreement on Tariffs and Trade (hereinafter referred
to as "the Agreement"). This understanding was confirmed by the United States in a communication
circulated in document ADP/58, dated 17 June 1991.

2. A request by Norway for conciliation under Article 15:3 of the Agreement in this matter was
circulated to the Committee on 11 July 1991 (ADP/61). The Committee held a meeting to examine
this matter under Article 15:3 on 19 July 1991 (ADP/M/33).

3. On 24 September 1991, Norway requested that the Committee establish a panel in this dispute
under Article 15:5 of the Agreement (ADP/65). On 16 October 1991, Norway supplementeditsinitial
reguest for the establishment of apanel with alist of i ssuesto beexamined by thepanel (ADP/65/Add. 1).

4. Atitsregular meeting held on 21 October 1991, the Committee decided to establish a pand in
the matter referred to the Committee by Norway in documents ADP/65 and Add.1. The Committee
authorized its Chairman to decide, in consultation with the parties to the dispute, on the terms of
referenceof thePanel, and to decide, after obtai ning the agreement of thetwo parties, onthecomposition
of the Panel. The EEC reserved its right to present its views to the Panel as an interested third party
(ADP/M/35).

5. On 6 November 1991, the Committee was informed by the Chairman in document ADP/69 that
the terms of reference of the Panel established in this dispute were the following:

"To examine, in the light of the relevant provisions of the Agreement on Implementation of
Article VI of the General Agreement, the matter referred to by Norway in documents ADP/65
and Add.1 and to make such findings as will assist the Committee in making recommendations
or in giving rulings.”

In the same communication, the Chairman informed the Committee that the composition of the Panel
was as follows:

Chairman: Mr. Janus Kaczurba

Members: Mr. Peter Gulbransen
Mr. Menhard Hilf

6. The Panedl met with the parties to the dispute on 22 and 24 January, 4 and 6 March and
1 October 1992. The Panel heard the delegation of the EEC on 22 January 1992.

7. The Panel submitted its findings and conclusions to the parties on 23 October 1992.*

! See also Annex 4.



1. EFACTUAL ASPECTS

8. The dispute before the Panel concerned the imposition by the United States on 12 April 1991 of
an anti-dumping duty order on imports of fresh and chilled Atlantic sailmon from Norway. The
imposition of this order followed an affirmative final determination of dumping by the United States
Department of Commerce and an affirmative final determination of injury by the United States
International Trade Commission (USITC) with respect to these imports.

9. The anti-dumping duty investigation which led to the above-noted determinations was initiated
by the Department of Commerce on 20 March 1990 after the Department had on 28 February 1990
received a petition for the initiation of an investigation from The Coalition for Fair Atlantic Salmon
Trade, comprised of domestic producersof fresh and chilled Atlanticsalmon. Also on 20 March 1990
the Department initiated a countervailing duty investigation with respect to these imports.

10. Asindicated in the public notice of the initiation of this investigation, the product covered by the
investigation was the species Atlantic salmon.  All other species of salmonwereexcluded. Thenotice
explainsthat " Atlantic sddmon isawhole or nearly wholefish, typically (but not necessarily) marketed
gutted, bled and cleaned, with the head on. The subject merchandiseistypically packed in freshwater
ice ("chilled"). Excluded from the subject merchandise are fillets, steaks, and other cuts of Atlantic
salmon.  Also excluded are frozen, canned, smoked or otherwise processed Atlantic salmon".?

11. Thisnoticealso explainsthat, whilethe petitioner had regquested the Department to examinewhether
sales of saimon took place at prices below costs of production, at the time of the initiation of the
investigation the Department of Commerce found the information provided by petitioner insufficient
to warrant the initiation of a sales below costs of production investigation.

12. On 16 April 1990, the USITC issued apreliminary affirmative determination of injury in the anti-
dumping duty investigation of imports of fresh and chilled Atlantic sdlmon from Norway.® An affirmative
preiminary determination of dumping by the Department of Commerce was published on
3 October 1990.* Asaresult of this affirmative preliminary determination, the US Customs Service
wasinstructed by the Department of Commerce to suspend liquidation of all entries of fresh and chilled
Atlantic salmon from Norway which were entered, or withdrawn from warehouse, for consumption,
on or after 3 October 1990 and to require a cash deposit or bond for al entries of this product
corresponding to the preliminarily estimated margins of dumping, ranging from 1.90 to 4.76 per cent
ad valorem.

13. The Federa Register Notice of the affirmative preliminary determination of dumping explains
that, for seven out of the eight investigated exporters, the volume of home market saleswasinsufficient
to constitute aviablebasisfor the calculation of thenormal value. For these exporters, the provisional
normal valuewas established on the basis of export pricesto EEC countries.®> TheNoticealsoindicates
that, at the time of the preliminary determination, the Department of Commerce was investigating an
allegation by the petitioner that the export sales to the EEC markets used as a basis for the calculation
of the provisiona normal valuewere made at prices bel ow costs of production and that, for the purpose
of itsinvestigation of this dlegation, the Department had on 21 August 1990 "delivered cost of production

255 Fed.Reg. 28 March 1990, p.11419

3Fresh and Chilled Atlantic Sdmon from Norway: Determination of the Commissionin Investigation
No. 731-TA-454 (Preliminary) Under the Tariff Act of 1930, Together with the Information Obtained
in the Investigation, USITC Publication 2272, April 1990.

55 Fed Reg. 3 October 1990, p.40418

°55 Fed.Reg, 3 October 1990, pp.40419-40420




guestionnaires to eleven fish farmers who reportedly supplied the eight exporters with the subject
merchandise during the period of investigation”.®

14. Anaffirmativefinal determination of dumping ("sales at lessthan fair value") in thisinvestigation
was issued by the Department of Commerce on 25 February 1991.7 The Department found margins
of dumping for the eight Norwegian exporters of salmon under investigation, ranging from 15.65 to
31.81 per cent ad valorem, and established an "all others® margin of dumping of 23.80 per cent ad
vaorem.

15.As explained in the Federal Register Notice of thefinal affirmative determination of dumping, the
normal value used for comparison with export prices was determined as follows. Following the
allegation by the petitioner that export sales of Atlantic salmon to EEC markets were made at prices
below the costs of production, the Department compared the prices of the third country sales to the
costs of production of salmon. These costs of production were calculated as the sum of (1) thesimple
average of the costsof production of farmersfromwhom the Department had obtai ned cost of production
information through a sampling procedure, and (2) the exporter's selling genera and administrative
expenses.®  Generaly, where the Department found for an individual exporter that more than 90 per
cent of thethird country saleswereat prices below cost of production, the normal value was established
on the basis of a constructed value.®

16. Theconstructed normal valuefor salmon sold by each exporter was cal culated asthe sum of (1) the
simple average of the farmers costs of productionand (2) the exporter's selling, genera and
administrative expenses, profit and packing. The Notice explainsthat "for all exporters, profit equa
to the statutory minimum 8 per cent of the cost of production was applied” and that "In all cases, for
salmon sold on or after January 1, 1990, afive NOK/kg. cost was added to the CV before profit".*°

17. A moredetailed description of aspects of the process of selecting therespondents and of themethod
of determining the norma value applied by the Department of Commerce in this investigation is
appropriate for a better understanding of the issues in dispute before the Panel with respect to the
determination of dumping.

18. On30 April 1990, theDepartment of Commerceissued Section A questionnairesto eight exporters
of Norwegian salmon who accounted for more than 60 per cent of imports of Atlantic salmon from
Norway during the period of investigation. Included in these Section A questionnaires was arequest
to the exporters "to provide the name and address of each salmon farm from whom you purchased
salmon for export to the United States during the POI." (period of investigation) This information
was requested in order for the Department of Commerce to be able to quickly identify these farmers
as respondents, if it turned out that the farmers rather than the exporters should be the principal
respondents in the investigation. Responses from the exporters to the Section A questionnaires, including
lists of the farms with which each exporter had dealt during the period of investigation, werereceived
on 16 May 1990. Responses to Sections B and C of the questionnaire, issued to the exporters on
15 June 1990, were received on 27 July 1990.

19. On30 April 1990, theDepartment of Commercea soissued aspecia questionnairetothreeentities
involved in the production and sale of salmon in Norway for purposes of determining whether salmon

%55 Fed.Reg., 3 October 1990, p.40418.

756 Fed.Req., 25 February 1991, pp.7661-7678.
856 Fed.Reg., 25 February 1991, p.7662.

%56 Fed.Req., 25 February 1991, p.7664.

1056 Fed.Req., 25 February 1991, pp.7663-7664.



farmers had knowledge, at thetime of their salesto exporters, of the ultimate destination of the salmon.
Information about the possible knowledge of farmers of the ultimate destination of the product was
considered necessary to determinewhether thefarmersor theexporterswereto betreated asrespondents
in the investigation. It should be noted in this respect that Norwegian salmon exporters generally
do not farm salmon and that Norwegian salmon farmers generaly do not export salmon. Responses
to this specia questionnaire were received on 16 May 1990.

20. In order to obtain further information on the farmers possible knowledge about the ultimate
destination of the salmon sold to the exporters, the Department of Commerce on 12 June 1990 issued
asupplemental questionnaireto the Norwegian fish farmers organization, Fiskeoppdretternes Salgsiag
(FOS). Based on dataprovided by the FOS in response to this questionnaire, the Department sel ected
asampleof eight farmswhich were provided with amodified Section A questionnaireon 25 June 1990.
On 25 July 1990, the Department determined, based on areview of the responses by these eight farms
and other information collected up to that point in the investigation, that Norwegian salmon farmers
did not generaly know the ultimate market into which their product was sold. The Department
concluded that the farmers should be excused from responding to the remaining sections of the
guestionnaireand that it should continueto consider the exportersasthe proper respondent in this case.

21. On 3 August 1990, the petitioner in the investigation requested the Department of Commerce to
determine whether export sales of Norwegian salmon to the EEC were at prices below costs of
production. In support of this request, the petitioner alleged that actual Norwegian sales prices (the
prices submitted by the exportersin their Section B responses) were below the average costs of production
reported by a Norwegian Government study. The Department of Commerce accepted this request
on 20 August 1990. Because of the structure of the Norwegian industry and the closeinterrelationship
between the exporters and the farms, the Department decided to investigate the farms costs of
production. For the purpose of the investigation of the farms costs of production, it was decided
to develop a sample of farms for each exporter, each sample to be drawn from a universe of farms
with which the exporter had actually dealt during the period of investigation. Thefarmswere selected
for each exporter from the list of farms submitted by the exporters in their responses to Section A of
the questionnaire issued on 30 April 1990. Eleven firms had thus been selected.

22. On 30 August 1990, counsd for the Norwegian respondents reported that several of the farms
sel ected by the Department for purposes of its costs of production investigation had not sold any salmon
during the period of investigation to the exporters to which they had been linked. The Department
determined that it could not devel op new samples of farmsfor each exporter becauseit was not possible
to determine from thelists provided by the exportersin response to the Section A questionnaireissued
on 30 April 1990 which farms actually had sold salmon to the individual exporters during the period
of investigation and there wasinsufficient timeleft in theinvestigation to devel op anew sample, present
guestionnaires to new farms and analyze and verify the responses. The Department instead decided
to proceed to collect costs of production information from the remaining fish farms selected for the
survey, i.e. the seven farms which actualy had supplied salmon to the exporters during the period
of investigation, and to develop an average cost of production from these remaining farms. A
Department of Commerce memorandum dated 13 February 1991 dealt with the question of whether
this average costs of production figure should be calculated as a simple, or aweighted average of the
costs of production of these famrs (i.e. whether the individual costs of production figures should be
assigned aweight proportional to the sharein total production volume in Norway of the different size
categories of the farms in the sample). The Department found that no basis to weight costs of farms
of different sizes and accordingly decided to use a simple average of the costs of production figures
of the farms in the sample.

23. A discusson of severd aspects of the methodology used by the Department of Commerceto caculate
normal value in this investigation appears in the " Interested Party Comments' Section of the Federal



Register Notice of the affirmativefinal determination of dumping.** Particularly relevant to the matter
before the Panel are the interested party comments, and responses by the Department of Commerce
to such comments, with respect to the inclusion of a "freezing charge" in the cost of production of
the farmers; the use of the highest verified cost of production of any farmer for one farmer,
Nordsvaaks, which dlegedly had failed to provide certain information, the methodology used to calculate
cost of production of the farmers on the basis of the sample used by the Department of Commerce,
the issue of whether Atlantic salmon should be treated as a perishable product for purposes of cost
of production analysis and for purposes of comparing the normal value to the export prices, and the
determination of the amount of certain processing costs.

24. On 2 April 1991, the USITC issued onefina determination for the purpose of both the anti-dumping
and countervailing duty investigations of imports of fresh and chilled Atlantic salmon from Norway*?,
inwhich it concluded that an industry in the United States was materially injured by reason of imports
from Norway of fresh and chilled Atlantic salmon which had been found by the Department of Commerce
to be subsidized by the Government of Norway and sold in the United States at |ess than fair value.

I1l. EINDINGS REQUESTED

25. Norway requested the Panel to find that the imposition by the United States of an anti-dumping
duty order on imports of fresh and chilled Atlantic salmon from Norway was inconsistent with the
obligations of the United States under the Agreement. In particular, Norway requested the Panel
to find that:

) theinitiation of the anti-dumping duty investigation wasinconsi stent with the requirements
of Article 5:1 of the Agreement;

(i) the affirmative final determination by the Department of Commerce of the existence of
dumping was inconsistent with the requirements of inter alia Articles 2:4, 2:6, 6:1 and
8:3 of the Agreement and with the requirements of Article 111 of the General Agreement;

(iii)  theaffirmativefina determination of injury by the USITC wasinconsistent with Article 3
of the Agreement; and

(iv)  thecontinued imposition of the anti-dumping duty order wasinconsistent with Article 9:1
of the Agreement.

26. Norway initialy requested the Panel to recommend to the Committee on Anti-Dumping Practices
that it request the United States to revoke the anti-dumping duty order on imports of fresh and chilled
Atlantic sdlmon from Norway or otherwise bring it promptly into conformity with the obligations of
the United States under the Agreement. At alater stage, Norway requested the Panel to recommend
to the Committee that it request the United Statesto revoke the anti-dumping duty order and reimburse

156 Fed.Reg., 25 February 1991, pp.7664-7678.

12 USITC Publication 2371 Fresh and Chilled Atlantic Sdlmon from Norway: Determination of
the Commission in Investigation No. 731-TA-454 (Final) Under the Tariff Act of 1930, Together with
the Information Obtained in the Investigation, USITC Publication 2371, April 1991 (hereinafter: "USTC
Determination™).




any anti-dumping duties paid. Norway noted that this request was consistent with previous Panel
Reports.*®

27. The United States requested the Panel to find that the affirmative final determinations of the
Department of Commerceand the USI TC in theanti-dumping proceeding onimportsof freshand chilled
Atlantic salmon from Norway comported with the obligations of the United States under the Anti-
Dumping Code. In particular, the United States requested the Panel to find that:

) the affirmative final determination of dumping by the Department of Commerce was
consistent with the relevant provisions of Articles 2 and 6 of the Agreement; and

(i) the affirmative final determination of injury by the USITC was consistent with Article 3
of the Agreement.

28. TheUnited States aso requested the Panel to givearuling that certain mattersraised by Norway
were not properly before the Panel (infra, Section IV).

29. However, at therequest of the Panel, the United States presented its views on the merits of each
of the issues raised by Norway which it considered were not properly before the Panel. The Panel
indicated that this request to the United States was without prejudice to the Panel' s ultimate decision
on the preliminary objections of the United States.  On this basis, the United States requested the
Panel to find that (i) the initiation of the anti-dumping duty investigation was in accordance with
Article 5:1 of the Agreement; (ii) the caculation by the Department of Commerce of the exporters
processing costswas consistent with Articles 6:5 and 6: 8 of the Agreement, theinclusion of aneight per
cent profit rate in the constructed normal values was consistent with Articles 2:4 and 6:8 of the
Agreement, the comparison of an average normal value with individual export prices was consistent
with Article 2:6 of the Agreement, and the Norwegian respondents had not been denied national
treatment; and (iii) the arguments of Norway based on Article 9:1 of the Agreement were factually
incorrect and without a legal basis in the Agreement.

IV. PRELIMINARY OBJECTIONS

30. The United States requested the Panel to give a preliminary ruling that certain issues raised by
Norway werenot properly beforethePanel. Some of theseissues had not been raised by the Norwegian
respondents in the administrative proceedings before the investigating authorities in the United States.
Other issueswere not covered by the Panel' sterms of reference and/or had not been raised by Norway
during the consultations under Article 15:2 of the Agreement and during the conciliation process which
had taken place under Article 15:3 of the Agreement in this dispute.

1. Matters allegedly not raised in the administrative proceedings before the investigating
authorities in the United States

31. TheUnited Statesargued that theissuesraised by Norway concerning the standing of the petitioner
to request the initiation of an investigation on behalf of the domestic Atlantic salmon industry and
concerning the comparison of an average normal value to individual export prices had not been raised

Be.g. "United states - Imposition of Anti-Dumping Duties on Seamless Stainless Steel Hollow
Products from Sweden", ADP/47, paragraph 5.24; "United States - Countervailing duties on fresh,
chilled and frozen pork from Canada', DS7/R, 38530, paragraph 5.2; "Canada - Imposition of
countervailing duties on imports of manufacturing beef from the EEC", SCM/85, paragraph 5.6; and
"New Zeaand - Imports of electrical transformers from Finland", BISD 32555, paragraph 4.11.
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by the Norwegian respondents before the investigating authorities in the United States and were therefore
not admissible in the proceedings before the Panel.

32. TheUnited States argued that the principle that a party must raise an issue, and present al facts,
evidence and arguments on that i ssue before the investigating authorities and may not present any facts,
evidence or arguments in the first instance to areviewing body was manifest in the Agreement. The
Agreement provided domestic investigating authorities with the exclusive authority to gather and consider
evidence and make findings of fact and law concerning dumping and injury issues (Articles 3-6). The
determinations of the investigating authorities must be made on the basis of the information before
the agency (Article 6). The investigating authorities must complete their investigation in one year
(Article 5:5). In addition, before the administering authorities took final action, they must give al
interested parties, including the foreign respondents, " ample opportunity to present in writing al evidence
that they consider useful in respect of the anti-dumping investigation in question" (Article 6:1).
Interested parties also had the right to present evidence orally (Article 6:1) and had the right "to see
all [non-confidential] information that isrelevant to the presentation of their cases' and to present their
cases in response (Article 6:2).  Finaly, Article 6:7 mandated that "al parties shal have a full
opportunity for the defence of their interests’ through an oral hearing. Throughout the investigative
process, therefore, the Agreement required that al parties have the opportunity to state dl their arguments
in order to influence theinvestigating authorities. Unlesstheinvestigating authorities had all thefacts
and information (and arguments as to how to interpret those facts and information) they could not take
"final action" consistent with the procedural prerequisites of the Agreement. Accordingly, not only
wasthereno provision in the Agreement for presentations ex post facto to aPanel of factsor arguments
which had not been raised before the investigating authorities, but the terms of the Agreement, in fact,
precluded this. Such untimely presentation of arguments would prevent the investigating authorities
from conducting a full investigation, thus denying those authorities the opportunity to consider all the
evidence and arguments and render determinations on that basis. In specific, untimely arguments
would also deny the other parties their rights under Articles 6:1, 6:2 and 6:7 to present evidence to
comment on information in the investigation and to confront parties with opposing views.

33. The United States argued that the principle at issue here, called "exhaustion of administrative
remedies’ inUnited Stateslegal parlance, wasclosely akin to thenotion of exhaustion of local remedies,
whichwaswell-settled ininternational law. Theexhaustion doctrine had two components, aprocedural
component and apublic policy component. The procedural component was that a party must advance
through the appropriate fora in sequence. This was reflected in the requirements of Article 15 of
the Agreement that consultations be concluded before a Party could resort to conciliation and that the
Committee could not conveneapanel until the consultation had ended. Proceduraly, theadministering
authorities must also complete their work before a Party could refer the matter to a panel. Other
rationalesfor thedoctrinewerethat it preserved the integrity of the administrative process and allowed
al parties to the administrative proceeding an opportunity to consider and address the facts and arguments
raised by other parties. The doctrine prevented a reviewing tribuna from usurping the function of
the administrative body which had the expertise to rule in the matter. Another purpose was to avoid
duplication of effort and waste of resources by the reviewing tribunal. The public policies behind
thedoctrine of exhaustion of administrativeremedieswerevirtually identical totherationalesunderlying
the international law rule of exhaustion of local remedies. Under that rule, if a country offered a
remedy under its local laws and procedures, the local remedy should be pursued before the country
could be haled before an internationa tribunal for denying such a remedy.

34. The United States noted in this context that, while in the proceedings before the Panel Norway
had claimed that the Agreement required investigating authorities, before initiating an investigation,
to take stepsto satisfy themselvesthat arequest for the initiation of an investigation was filed on behalf
of the domestic industry affected, in the case at hand the Norwegian respondents had never asked the
Department of Commerce to take such "steps' either during the period before theinitiation of the anti-
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dumping duty investigation or at any time after the initiation of the investigation. In its notice of the
initiation of the anti-dumping duty investigation, the Department had invited interested partiesto bring
toits attention any information related to the petitioner' s claim that it had filed the petition " on behal f*
of the domestic industry. Y et the Norwegian respondents (all of whom had been represented by the
same counsel) had not responded to this invitation. The Department had in recent years rescinded
itsinitiation of investigations after having determined that the petition in question had not been filed
onbehalf of therelevant domesticindustry intheUnited States.'* However, theNorwegian participants
had never once, during nearly ayear of investigation and thousands of pages of filings, given any sign,
or made any representation, which could have alerted the Department to the concern bel atedly expressed
by Norway in the proceedings before this Panel. Had any of the Norwegian participants done so,
the Department could have addressed the situation.

35. The United States also argued that the issue raised by Norway concerning the comparison of an
ave ragenormal valuetoindividua export priceshad not been raised beforetheinvestigating authorities
in the United States and was therefore not admissible in the proceedings before the Panel.  Norway
had argued before the Panel that export prices should have been segregated by fish size and/or quality.
Thisissue, whichwould involvethe collection and eval uation of factsand argumentsfrom all the parties
to the investigation, had not been raised by the Norwegian exporters during the investigation. What
had been raised by the exporterswas the completely unrelated question of whether export prices should
be averaged because of price fluctuations common to al salmon from Norway, regardless of size and
quality. Asthe Federa Register Notice of the affirmativefinal determination of dumping made clear,
the basis for the argument of the exporters that average export prices should be used was the existence
of price fluctuations due to the alleged perishability of salmon; the exporters had not addressed the
guestion of quality and size differences.

36. Norway contested that the doctrines of exhaustion of loca remedies and of exhaustion of
administrative remedies applied to dispute settlement proceedings under the Agreement.

37. With respect to the doctrine of exhaustion of local remedies, Norway submitted the following.
First, under public international law, the rule of exhaustion of local remedies applied only to cases
of diplomatic protection, as distinguished from cases involving "direct injury” to astate. In dispute
settlement proceedings under the Agreement, a Party was not bringing a clam on behaf of one of
its nationals: the cause of action in such proceedings was the "direct injury" to a Party in the form
of nullification or impairment of benefits accruing to that Party or in the form of the impedance of
the achievement of any of the objectives of the Agreement. Second, there was no basis in the text
of the Agreement for the application of the doctrine of exhaustion of local remedies. Unlike many
other international agreements which included an exhaustion of loca remedies requirement, the
Agreement did not include such arequirement. Had the Partiesintended to include such arequirement
(which would have dragticaly changed the procedura steps delineated in the dispute settlement provisions
of the Agreement), they would havedone so explicitly. Third, therewasno GATT practicerecognizing
the local remedies doctrine. No GATT Panel had even hinted that exhaustion of local remedies was
required. In fact, as demonstrated by recent Panel Reports, GATT practice was contrary to such a
requirement. The Vienna Convention on the Law of Tregties directed in Article 31:3(b) that subsequent
practice was to be taken into account when interpreting the provisions of an international agreement.

In the case of the General Agreement, such subsequent practice clearly did not require the exhaustion

%e.g. Gilmore Stedl Corp. v. United States, 585 F Supp. 670 (CIT 1984), aff'd sub nom. Oregon
Steel Mills v. United States, 862 F 2d 1541 (Fed. Cir. 1988).

" United States - Imposition of Duties on Imports of Seamless Stainless Steel Hollow Products
from Sweden", ADP/47 and "United States - Definition of Industry Concerning Wine and Grape
Products', SCM/71, adopted on 28 April 1982.
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of local remedies. TheViennaConvention did not support theincorporation of unexpressed principles
of international law. It did dlow parties to rely on supplementary means of when interpreting ambiguous
termsof atreaty. However, it was one thing to use customary international law to intepret ambiguous
terms of an international agreement; it was quite another to read into the Agreement such a major
modification as the local remedies doctrine.  If this principle was to be required, the decision had
to come through reflective consideration and negotiation by all Parties at the multilatera level.

38. Norway aso submitted that the exhaustion of local remedies requirement was a narrow rule in
public internationd law, applicable only to internationa adjudication, unless otherwise explicitly directed
in an international agreement. There was no customary internationa law rule which required the
exhaustion of local remediesin any other kind of international disputefora. For example, internationa
arbitration agreements were not subject to the requirement of exhaustion of loca remedies. Furthermore,
international tribunals which had applied the exhaustion of local remedies doctrine had taken aflexible
approach inits application and had required exhaustion only after carefully balancing the practical and
political pros and cons of doing so. In particular, public internationa law made the application of
the exhaustion of local remedies dependent on criteria of reasonableness and did not require such
exhaustion wherelocal remedies wereinadequate and ineffective.*® No adequate remedy was available
for Norway inthe courtsof the United Statesfor abreach by theUnited Statesof itsGATT obligations.
US domestic law did "not provide a meaningful legal requirement that GATT law be observed".*

In fact, a US trade statute specifically commanded that no provision of any trade agreement, nor the
application of any such provision to any person or circumstance, in conflict with any United States
statute, shall be given effect under the laws of the United States.’® In addition, many courts in the
United Statesrefused to givefull legal effect to the General Agreement.*® Thus, therewereno effective
local remedies to exhaust in the United States in case of a breach of the Genera Agreement by the
United States.

39. Norway further argued that strong policy considerations dictated that alocal remedies doctrine
not beappliedto disputesettlement proceedingsunder the Agreement. Theimposition of an exhaustion
of local remediesrequirement would result in years of delay inthe dispute settlement processand would
thereforebeinconsistent withthe Agreement' s purpose of theeffectiveand timely resol ution of disputes.
Finally, even if onewereto apply the requirement of exhaustion of local remedies to dispute settlement
proceedings under the Agreement, account had to be taken of the fact that, as confirmed in a recent
judgement of the International Court of Justice, internationa law permitted the use of arule of reason
in the interpretation of the requirement; under this approach, the exhaustion requirement did not mean
that each and every minute aspect of a claim had to be raised in the local fora before the claim could
be raised at the internationa level . %

40. Regarding the principlereferred to by the United States of exhaustion of administrative remedies,
Norway submitted that this principle was a requirement of US administrative law but not a principle
of publicinternational law. Sincethisprincipledidnot originatein publicinternational law, thereasons
for not applying it to dispute settlement proceedings under the Agreement were even stronger than
in the case of the exhaustion of local remediesdoctrine. In any event, the exceptions established under
USjurisprudenceto theapplication of therequirement of exhausti on of administrativeremediesweighed

6 Norwegian Loans Case, ICJ Reports (1957), p.9.

YHudec, "The Legal Statusof GATT in the Domestic Law of the United States', in: Hilf, Jacobs,
Petersmann, (eds.) The European Community and GATT (1986) p.193.

1819 U.S.C. S2504(a) (1983 & Suppl. 1991).

%e.g. Algoma Steel Corp. v. United States, 865 F.2d 240 (Fed.Cir. 1989) cert. denied, 492 U.S.
919 (1989).

2E|ettronica Sicula S.p.A. Case, 1989 I.C.J. Reports, p.94.
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against the application of thisrequirement to dispute settlement under the Agreement. Thus, US courts
enjoyed a degree of discretion in the application of this requirement and did not apply it when the
administrative remedy was inadequate and when resort to agency proceedings would be futile. Given
that US trade law was not required to be in conformity with relevant international agreements (supra,
paragraph 38) therewereno " effective" administrativeremediesto exhaust in casesinvolving anaction
of the United States inconsistent with its obligations under the General Agreement.  Since the
United States Department of Commerce and other relevant agencies often did not apply GATT law
on any consistent basis, it was aso often futile for a contracting party to raise GATT related issues
before these agencies.

41. Norway also observed in this context that amajor rationale for the application of the requirement
of administrative remedies was that it was inefficient and inappropriate to have courts review factua
issues which could more effectively be considered by an agency having expertisein that area. Inlight
of this, courts had often excused the exhaustion requirement when reviewing issues of law, as opposed
to issues of fact. The issues raised by Norway before this Panel similarly concerned issues of law,
not of fact. The questions before the Panel concerned not what the facts were but whether the
inter pretation and consideration of thefacts by the United Stateswerein conformity with the obligations
of the United States under the Agreement.

42. Norway did not contest that the issue of the standing of the petitioner in the anti-dumping duty
investigation had not been raised before the investigating authorities in the United States by the
Norwegian respondents. However, the question of whether the petitioner was acting on behalf of
the domestic industry had been raised in a letter to the Department of Commerce from a domestic
producer, prior to theinitiation of theinvestigation. The Department had ignored this letter. More
importantly, the Panel established by the Committee on Anti-Dumping Practicesin the dispute between
Sweden and the United States in "United States - Imposition of Anti-Dumping Duties on Imports of
Seamless Stainless Stedl Hollow Products from Sweden# had held that, before initiating an investigation,
investigating authorities were required to satisfy themselves that a written request for the initiation
of theinvestigation was filed on behaf of the domestic industry. To satisfy themselves asto industry
support, the investigating authorities must take affirmative steps. The Panel had found that it was
not sufficient to rely upon statements by petitioners claiming to be acting on behalf of the domestic
industry. Thus, the question of the standing of a petitioner did not need to be raised by any party:
investigating authorities were under an affirmative obligation to satisfy themselves that a petition was
filed on behalf of the domestic industry. Indeed, in the case considered by the Panel in the dispute
between Sweden and the United States, there had been no challenge of the petitioner's standing prior
to the initiation of the investigation.

43. Norway further argued that it was consi stent practiceof theUnited Statesto assumethat apetitioner
was acting on behalf of adomestic industry until such time as asubstantial proportion of the domestic
industry come forth to oppose the petition.? The United States would not investigate the standing
of a petitioner if the challenge came from foreign private respondents or from a foreign government.
There had therefore been no reason for the Norwegian respondents to raise this issue during the
investigation.

44. Norway argued that the issue of the comparison of an average normal vaue to individua export
prices had, in fact, been raised in the proceedings before the Department of Commerce.  In support,
Norway referred to comments by the Norwegian respondents reflected in the Federal Register Notice

ZADP/47.
#g.g. Certain Electrica Conductor Aluminium Redraw Rod from Venezuela, 53 Fed.Reg. p.24764
(1989).
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of the affirmative fina determination of dumping.% In response to these comments, the Department
of Commerce had stated that it had used its ... normal practice of comparing individual US prices
towe ght-averagehomemarket or third country prices'.?* Thisresponseillustrated thefutility of raising
in the administrative proceedings issues contesting normal US practice or legislation.  Since the
United States would continue to apply its "normal practice", it was futile to raise such issues.

45. The United States submitted that it had not argued that the public international law rule of
exhaustion of local remedies was applicable to dispute settlement proceedings under the Agreement
but that the rationale of this rule was similar to the rationale of the Agreement-based requirements
that an issue first be raised in the domestic administrative proceedings. Norway had not addressed
the specific language of the Agreement relied upon by the United Statesto support itsview that amatter
not raised before the investigating authorities could not in the first instance be raised before a Panel.

Rather, it had argued that the GATT system generdly did not impose a requirement to go through
national authorities before raising an issue in GATT dispute settlement proceedings. However, the
Agreement established a réle for domestic investigating authorities not found under other GATT
provisions. Under Norway's argument, the investigating authorities were virtual appendages, which
could be ignored at will. This view was inconsistent with the central and exclusive role provided
under the Agreement for the investigating authorities.

46. TheUnited Statesconsidered that, while Norway' s discussion of the publicinternational law rule
of exhaustion of local remedies was beside the point in that the United States had not argued that this
rule applied to dispute settlement under the Agreement, Norway's interpretation of this rule was in
any event erroneous. Historicaly, the rule of exhaustion of local remedies had been used in cases
where the nationa of one country had been injured by another country. In these cases, the national
was required to seek redress under the allegedly offending country's system before asking his own
government to try to resolve the dispute on a government-to-government level. The doctrine did not
apply to disputes solely between countries. This distinction had been clarified in arecent judgement
of the International Court of Justice in the Elettronica Sicula S.p.A. case.® There, the United States
had claimed that the doctrine did not apply because the United States was representing itself, not the
two American companies involved. The Court had rejected this argument, stating that "the matter
which colours and pervades the United States claim as awhole is the alleged damage to Raytheon and
Machlett, said to have resulted from the actions of the Respondent”.?* The Court had thus ruled that
the doctrine of exhaustion of local remedies applied when a nation was primarily representing its
nationals, even if some issues of sovereignty were present.

47. Intheview of theUnited States, theinterestsof the Norwegian exporters" coloured and pervaded”
Norway's clam in the proceedings before this Pandl.  This dispute had arisen only after the United States
had imposed anti-dumping duties on Norwegian imports of fresh and chilled Atlantic sdmon. The
arguments made by Norway werein most instances identical to those which were made or could have
been made by the private Norwegian interests during theinvestigations. Infact, Norway was actually
espousing theinterestsof itsnationalsintheseproceedings. Norway' sargument that it was adjudicating
its own rights under the Agreement, separate and apart from the interests of its nationals would create
an exemption to the loca remedies doctrine which would effectively swallow the entire doctrine.

By definition, any time one country brought aclaim against another, international lega rights, usualy
treaty rights or the equivalent, were at issue. To argue, as did Norway, that in any such instance
the international matter involved an offence by one country against another and was thereby exempt

%56 Fed.Reg., 25 February 1991, pp.7673-7674.
%56 Fed.Reg., 25 February 1991, p.7674.
%1989 I.C.J. Reports, p.15.

®|bid paragraph 52.
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from the exhaustion doctrineignored theinternational jurisprudenceon thissubject. TheUnited States
was hot claiming that disputesinvolving fundamentally private interestsin which there was an e ement
of government-to-government obligations were not rightfully asubject for international dispute resolution,
but only that such disputes would not be exempted from the principle of exhaustion of local remedies.

2. Matters allegedly not within the terms of reference of the Panel

48. The United States argued that the issues raised by Norway with respect to the alleged denial of
nationa treatment was not within the Pandl' s terms of reference. Inits first submission to the Pandl,
Norway had for the first time argued that the United States had failed to provide national treatment,
as required by Article Il of the General Agreement. As the United States understood it, Norway
alleged less favourable treatment because its imports were subject to anti-dumping duties, while
domestically produced salmon was not subject to anti-dumping duties. Norway had not provided any
argumentation based on the Agreement for this novel approach, but had relied solely on Article 11l
of the General Agreement. The issue of a violation by the United States of its obligations under
Article Il of theGenera Agreement did not appear indocument ADP/65/Add.1. Giventhat thePanel's
terms of reference had been defined in document ADP/69 by reference to documents ADP/65 and Add. 1,
the Panel's terms of reference excluded thisissue. In any event, there was no basis for Norway to
raise an issue under the General Agreement as part of panel proceedings under Article 15 of the
Agreement. Norway had explicitly stated that its nationa treatment stemmed from Article Il of the
Genera Agreement. The Pand's terms of reference mandated the Panel to "examine [the matter]
in light of the relevant provisions of the Agreement on Implementation of Article VI of the General
Agreement”. Arguments based on the General Agreement were outside this mandate.

49. The United States aso argued that the issue raised by Norway regarding the differing trestment
of foreign and domestic respondents was outside the Panel’' sterms of reference. The question of the
allegedly disparate trestment of Norwegian and domestic producers was referenced in neither ADP/65
nor in ADP/65/Add. 1, which had been specifically referred to in ADP/69 as providing the basis for
thePanedl' sconsideration. Accordingly, the Panel' sterms of reference excluded thisissue. Moreover,
Norway' s argument concerning the differing treatment of foreign and domestic producers was an issue
that arose under Article 111 of the General Agreement. Assuch, thisissue could not properly beraised
before a panel formed under the Agreement.

50. Norway argued that the terms of reference of the Panel, as stated in document ADP/69, provided
that the Panel's mandate was to examine "the matter referred to the Committee referred by Norway
in documents ADP/65 and Add.1". The "matter" referred to the Committee by Norway was the
imposition of anti-dumping duties on imports of fresh Atlantic sddmon from Norway.

51. With regard to the issue of the denia of national treatment, Norway noted that it had raised the
issue of fair and equitable treatment throughout the consultation, conciliation and panel process. The
national treatment requirement was included in the Agreement's requirement of fair and equitable
treatment, except to the extent that national treatment was specifically not required by the Agreement
(e.0., theimposition of anti-dumping duties after meeting the procedura requirements of the Agreement).
Norway pointed out that this matter had been identified in Norway's request for the establishment
of a panel (document ADP/65/Add.1, item IlI).

52. Withrespect to thecomments made by the United Stateson whether theissueof different treatment
of domestic and foreign respondents was within the Panel's terms of reference, Norway referred to
its observations on the issue of nationa trestment.

53. TheUnited States considered that the issue raised by Norway concerning the use by the Department
of Commerce of the Norwegian central exporters organization's processing fees in the calculation
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of the constructed normal values was not within the Pand's terms of reference. This issue was
referenced in neither ADP/65 nor ADP/65/Add.1, which were specifically referred to in document
ADP/69 as providing the basis for the Panel's consideration. Accordingly, the terms of reference
excluded this issue.

54. Norway argued that the question of the use of the central exporters organization's processing
fee had been raised in Norway's request for the establishment of a panel (document ADP/65/Add. 1,
item I11.A).

55. The United States considered that Norway' s submission concerning the continued imposition of
the anti-dumping duty order was not within the Panel'sterms of reference. No referenceto thisissue
appeared in document ADP/65/Add. 1.

56. ThePand asked theUnited Statesto comment on thereference madein document ADP/65/Add. 1,
section V. A totheissueof the continued imposition of theanti-dumping duty order. TheUnited States
observed that, while Article 9 of the Agreement was nominaly referenced in ADP/65/Add.1, at
Section V. A, thissection only referred to events up to thetime of the USITC' sfinal affirmativeinjury
determination. Assuch, that section did not raise acognizableissue under Article 9 of the Agreement,
which concerned the continuation of anti-dumping duties, rather than their imposition in the first instance.

3. Matters allegedly not raised during consultations and conciliation

57. The United States argued that the issues raised by Norway with respect to the denial of national
treatment, the alegedly differing treatment of foreign and domestic respondents, the use of minimum
amounts for profits and the calculation of processing fees and the continued imposition of the anti-
dumping duty order had not been raised by Norway in the consultations and conciliation preceding
the establishment of the Panel and were therefore not properly before the Panel.

58. In support of its view that Norway was precluded from raising before the Panel issues not raised
during consultations and conciliation, the United States argued that the Agreement embodied a
fundamental principle of jurisprudence that certain procedures must be followed before a panel could
consider the matter. Article 15 of the Agreement set forth this precept. The first two paragraphs
stated the conditions for consultations. If consultations failed, a Party could under Article 15:3 refer
the matter to the Committee on Anti-Dumping Practices for conciliation. Article 15:4 provided that
the Parties must try to resolve the matter during the thirty-day conciliation period. According to
Article 15:5, if, and only if, the Committee could not reach asol ution after three months of conciliation,
the Committee could convene apanel to resolvethedispute. Therefore, anissue could not be presented
inthefirstinstanceto apand. Theprincipleat issue herewas closely akin to the notion of exhaustion
of local remedies under international law.

59. Norway, referringtoitscommentson the principlesof exhaustion of local remediesand exhaustion
of administrative remedies”, rejected the application of these principles to the remedies provided for
under the Agreement. In any event, no new issues had been raised in the first instance before the
Panel. Moreover, at least when issues had been raised in general in consultations and conciliation,
they could beraised more specifically beforethe Panel without prejudicing the other party to thedispute.
Inthiscase, the United States had not been prejudiced becauseit had had at |east one month to respond
to any issues Norway might have covered more in detail in its first submission than during the
consultations and the conciliation process. The United States had access to all underlying facts in

#'Supra, paragraphs 36-41.
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theinvestigation and had had ampl e opportunitiesto rebut any argumentsNorway might haveelaborated
upon since consultations and conciliation.

60. With regard to the issue of denial of nationa treatment and differing treatment of foreign and
domestic respondents, the United States pointed out that these issues were not raised during consultations
and that the text of Norway's request for conciliation (ADP/61) and the minutes of the meeting of the
Committee on Anti-Dumping Practicesheldin July 1991 for purposesof conciliationunder Article 15:3
(ADP/M/33) indicated that these issues had also not been raised during the conciliation process.

61. Norway argued that it had raised the issue of fair and equitable treatment throughout the
consultation, conciliation and panel process. The national treatment requirement was included in the
requirement of the Agreement of "fair and equitable" treatment, except to the extent that nationa
treatment was specifically not required in the Agreement (e.g. the imposition of anti-dumping duties
after meeting the procedura requirements of the Agreement). Norway pointed out that in document
ADP/61, page 5, reference had been made to the use by the Department of Commerce of the "best
information availabl€" in an arbitrary and unwarranted manner. Moreover, asreflected in document
ADP/M/33, paragraphs 28 and 29, at the conciliation meeting Norway had discussed the question of
the use of the best information available and the information required from the Norwegian respondents.

62. Withrespect to thecomments madeby the United Stateson whether theissueof different treatment
of domestic and foreign respondents was within the Panel's terms of reference, Norway referred to
its observations on the issue of nationa trestment.

63. TheUnited Statesargued that theissueraised by Norway regarding the use of minimum amounts
for profits in the calculation of constructed norma values had not been raised during the bilateral
consultations held between Norway and the United States and that the text of Norway's request for
conciliation (document ADP/61) and the minutes of the meeting of the Committee on Anti-Dumping
Practices held in July 1991 under Article 15:3 (document ADP/M/33) indicated that this issue aso
had not been raised by Norway during the conciliation process.

64. Norway argued that this issue had been raised during the bilateral consultations held between
Norway andtheUnited States. Insupport, Norway referred to awritten question addressed by Norway
to the United States during bilateral consultations held on 15 March 1991. In this question, Norway
had asked the United States to explain how "the US cost calculation [could] possibly be right in light
of the significantly lower EC cost calculation”. In its request for conciliation (document ADP/61),
Norway had identified thisissue when it had alleged that the Department of Commerce had "arbitrarily
allocated expenses’ (document ADP/61, p.5). At the conciliation meeting held in July 1991, Norway
had also referred to this issue (document ADP/M/33, paragraph 29).

65. TheUnited Statesargued that theissueraised by Norway regarding the cal culation of processing
fees had not been raised during consultations and that the text of Norway's request for conciliation
(document ADP/61) and the minutes of the meeting of the Committee on Anti-Dumping Practices held
inJuly 1991 for purposes of conciliation under Article 15:3 of the Agreement (document ADP/M/33)
indicated that this issue also had not been raised by Norway during the conciliation process.

66. Norway argued that the issue of the calculation of the exporters processing fee had been raised
by Norway during bilateral consultations. Insupport, Norway referred to awritten question addressed
by Norway to the United Statesduring bilateral consultationsheld on 15 March 1991. Inthisquestion
Norway had asked the United States to explain how "the US cost calculation [could] possibly be right
in light of the significantly lower EC cost calculation". This issue had also been raised at the
conciliation phase, as demonstrated by the reference in Norway's request for conciliation (document
ADP/61) to the use of the best information available in an arbitrary and unwarranted manner.
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67. The United States argued that the question of the continued imposition of the anti-dumping duty
order had not been raised by Norway during the consultations and the conciliation process preceding
the establishment of the Panel.

V. ARGUMENTS OF THE PARTIES

1. Argumentson Article VI of the General Agreement as an exception

68. Norway arguedthat Article VI of theGeneral Agreement constituted anexceptiontotheobligations
of Articles | and Il of the General Agreement. The interpretative practice of the contracting parties
confirmed that exceptions such as Article VI had to be interpreted narrowly and that the contracting
party invoking the exception had the burden of proof of demonstrating that it had met al therequirements
of the provision in question.?® Article VI of the General Agreement provided that no anti-dumping
or countervailing duties could be levied unless certain facts had been established and the contracting
party invoking this Article had taken into account all facts necessary to meet the requirements of this
Article.®® The contracting party taking action under this Article must establish the existence of these
facts when its action was chalenged.® In the matter before this Panel, the United States had not
demonstrated that it had met these requirements.

69. The United States considered that the proposition that Article VI of the General Agreement
constituted an exception to fundamenta rights and obligations under the General Agreement was
contradicted by thetext structure and the drafting and inter pretative histories of the General Agreement.
The fact that with respect to no other commercia practice subject to provisions of the Genera
Agreement thedrafters had used language as strong asin Article VI, wherethey had expressly provided
that injurious dumping was to be " condemned" was revealing of the key réle intended by the drafters
for the unfair trade remedies within the GATT framework. The structure of the General Agreement
also confirmed that Article VI had not been drafted as an exception. Article VI was placed at the
beginning of the General Agreement, wherethe primary subjectsof the General Agreement werefound.
By contrast, where the drafters had intended to craft exceptions, they had placed them at the end
of Part 11 of the General Agreement in Articles XX and XXI. Indeed, the placement of these Articles
(grouped together at the end of Part 1), their titles (expressly identified as exceptions) and their text
(e.g. the requirement that measures taken under these provisions not be a "disguised restriction on
international trade) al set them clearly apart from inter dia Article VI. Moreover, application of
anti-dumping and/or countervailing duties had also not been encumbered with restrictions and
requirements to hold consultations found elsewhere in the General Agreement, e.g. in Article XIX.

70. Norway argued that the proposition advanced by the United States that Article VI was not an
exception to fundamental principles of the General Agreement wasinconsistent with the plain language
of this Article and the overall objectives of the General Agreement. This view was a so incompatible
with previouspane findings, viewsof well respected international legal scholarsand thedrafting history

%e.g. Report of the Panel in "Canada - Import, Distribution and Sale of Alcoholic Drinks by
Canadian provincial Marketing Agencies', BISD 35537; Report of the Panel in "Canada -
Administration of the Foreign Investment Review Act", BISD 305140, and Report of the Panel in
"United States- Countervailing Duties on fresh, chilled and frozen pork from Canada’, BISD 385/30.

“Report of the Panel in "Swedish Anti-Dumping Duties', BISD 3981, paragraph 15; Report
of the Panel in "United States - Countervailing Duties on fresh, chilled and frozen pork from Canada,
BISD 38530, paragraph 4.8.

*Report of the Panel in " Swedish Anti-Dumping Duties’, BISD 35/81, paragraph 15 and Report
of the Panel in "New Zedand - Imports of Electrica Transformers from Finland", BISD 32555,

paragraph 4.4.
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of theGeneral Agreement. Inany event, theUSargument on Article VI wasirrelevant since, whatever
thenatureof Article VI, inthecasebeforethis Panel the United Stateshad not met expressrequirements
of the Agreement.

71. Norway argued that the statement in Article VI of the General Agreement that injurious dumping
was to be "condemned" provided no support for the view that Article VI was not an exception to
fundamental principlesof the General Agreement. When, at the second session of theCONTRACTING
PARTIES, the text of Article VI of the General Agreement had been replaced by Article 34 of the
Havana Charter, the Working Party had noted that there was no difference in meaning between the
origina Article VI and Article 34 of the Havana Charter.®® This demonstrated that the inclusion of
the word "condemned" was without significance If anything, the drafting history of Article 34 of
the Havana Charter indicated that the term " condemned” had been added in order to limit, not expand,
the use of anti-dumping measures. In November 1947, at the Havana Conference, Article 34 of the
draft Charter had been considered by the sub-committee on general commercia policy provisions.
A number of delegationsto this committee had wanted to expand Article 34 to include acondemnation
of dumping and to cover in addition to "price dumping" all forms of dumping without requiring an
injury test. Another group of delegations had believed that the primary objective of the Article should
beto restrict the abuse of anti-dumping measures. Theresult had been the current text of Article VI,
which kept the main focus of the Article on limiting the use of anti-dumping duties but which included
astatement that dumping wasto be" condemned”, but only dumping asdefined in Article VI, and only
if injury was also found. The inclusion of the word "condemned" had been necessary to reach a
compromise under which the coverage of the Article was limited to instances of price dumping which
caused injury. Norway noted that the United States had been among the del egations which had wanted
the focus of the Article to be on restricting the use of anti-dumping duties, not on limiting the use of
dumping in general.

72. Norway considered that Article I1:2(b) of the General Agreement supported the view that Article
VI was an exception. The language and placement of this provision demonstrated that the imposition
of anti-dumping and countervailing duties was intended to be an exception to, not afundamental right
of, the General Agreement. In fact, one author had described the reference to anti-dumping and
countervailing duties in Article 11:2(b) as an "exception”.*

73. Inresponseto theargument of the United Stateswith respect to the placement of Article VI within
the General Agreement, Norway observed that this argument overlooked the fact there were exceptions
scattered al over the text of the General Agreement, e.g. in Articles 1:2, 11:2(a), (b) and (c), 111:3,
I1:6, IV, XII, XIV and XI1X. Therewasthereforeno basisfor theview that the placement of Article VI
inthe General Agreement indicated that the Articlewasnot an exception. With respect to the argument
that the absence in Article V1 of provisions regarding consultation confirmed that this Article was not
an exception, Norway noted that this argument ignored the practice of many signatories to require
consultations before imposing duties under Article VI. Moreover, this argument failed to take into
account that consultation procedures had been included in the Agreement and in the Agreement on
Interpretation and Application of Articles VI, XVI and XXIII of the Genera Agreement, which had
been designed to elaborate upon the requirements of Article VI.

74. TheUnited States further argued that the negotiating history of the Generd Agreement demonstrated
that remedies for dumped and subsidized goods had from the beginning been a fundamental aspect
of the General Agreement.  As described in a recent GATT publication, the promotion of fair
competition (defined as curbing government subsidies, dumping and " other distortions of internationa

3BISD I11/41.
#Jackson, World Trade and the Law of GATT (1969), p.210.
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competition") had been and remained one of the fundamental objectives of the General Agreement.*

Thisrecent description of thefundamental natureof therightsunder Article VI reflected the negotiating
history of the General Agreement. The drafters of the General Agreement had recognized in 1947
that distortions to international competition caused by unfair trade practices could be so severe that
effectiveremediesto curb such distortionswere essentia: indeed, asessential to an overall programme
of liberalization of international trade as, for example, the m.f.n. principle and the national treatment
principle. The essentia balance reflected in the text of the General Agreement was that contracting
parties would open their markets - principally through tariff reductions - in exchange for reciprocal
access and the right to take action against unfairly traded imports. Without such disciplines, tariff
reduction would have been of little or no value. Theimportance of disciplines governing unfair trade
practices was reflected in the formal announcement by the United States Department of State of the
accession of theUnited Statesto the General Agreement. Describing Part 11 of the General Agreement,
which contained thecommercial policy provisions(including Article V1), the Department had explained
that:

"Part |1 deals with barriersto trade other than tariffs.... The provisions of Part Il are intended
to prevent the value of the tariff concessions from being impaired by the use of other devices,
and a'so to bring about the general relaxation of non-tariff trade barriers, thus assuring afurther
quid pro guo for the action taken with respect to tariffs."*

75. Regarding the negotiating history of the General Agreement, the United States also observed
that injurious dumping had been viewed with such concern during the original GATT negotiations that
proposals had been considered to permit imposition of tougher countermeasures than merely offsetting
duties.®* However, in the end the Article VI remedy had been limited to such duties. This choice
indicated clearly that the drafters of ArticleVl had been capable of narrowing the anti-
dumping/countervailing duty instrument in the General Agreement in whichever way they chose.
The negotiating record revealed that the drafters had narrowed the remedy. By contrast, there was
no support for the view of Norway that the application of that remedy should be further narrowed
by, inter alia, establishing aburden of proof or persuasion on partiesinvoking their fundamental rights
under Article VI. Indeed, the narrow nature of the remedy suggested the contrary: if the imposition
of offsetting duties a one wasto bear the burden of remedying the harm caused by, and deterring these
anti- competitive and unfair trade practices, the application of the remedy should be broadly construed.

In particular, it should not be restricted except as expressly required by the terms of Article VI.
The drafting history also demonstrated that no specia burden of proof had been contemplated with
respect to contracting parties imposing duties under Article VI. Early proposas that the importing
country berequired to prove dumping all egations had been rejected in favour of the weaker and broader
language of Article VI as adopted, which simply provided that imposition of anti-dumping duties or
countervailing duties should occur only after a determination by a contracting party that dumping and
injury existed.*

76. Norway argued that the main objective of the General Agreement was thereduction of tariff rates
onanm.f.n. basis. By contrast, nothing in the General Agreement obligated nationsor firmstorefrain
from dumping® While "promoting fair competition" might be one of the objectives of the General
Agreement, the GATT had never defined this to mean "curbing government subsidies, dumping and

BGATT What It Is, What It Does (1990), p.4.

317 Dept. State Bull, 1042, 1045 (1947).

*Jackson, World Trade and the Law of GATT, (1969), p.421, note 55.

%E/PCIT/C.11/32 (1946) (Note of the Benelux countries).

%Report of the Panel in "Canada - Administration of the Foreign Investment Review Act,
BISD 305/140, 164.
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other distortions of international competition”, as claimed by the United States. In fact, the arbitrary
imposition of anti-dumping duties was regarded as a protectionist device in its own right, retarding
the promotion of fair competition.® The GATT publication referred to by the United States did not
define the promotion of fair competition in the manner suggested by the United States.  Rather, it
pointed out inaneutra fashionthat "increasingly, the GATT isconcerned with subsidiesand dumping,”
and then pointed out morespecifically that " therulesunder which governmentsmay respond to dumping
in their domestic market by overseas competitors are contained in the GATT and an Anti-Dumping
Code." Thus, the Genera Agreement and the Agreement provided for limitations on the use of anti-
dumping measures and did not regulate the practice of dumping as such. This publication further
referred to Article | of the Genera Agreement as "the key article" of the Genera Agreement and
described Article V1 asa"technical articledesignedto prevent or control possiblesubstitutesfor tariffs".
Thepublication alsoreferred to Article VI as"lay[ing] down the conditions under which anti-dumping
duties may be imposed”, which again confirmed that Article VI dealt with limits on the use of anti-
dumping measures. Moreover, the United States was incorrect in referring to dumping as "unfair
trade" initsdiscussion of thisGATT publication. This publication did not describedumping as" unfair
trade’; nor was dumping described as "unfair trade" in the text of the General Agreement or in the
Anti-Dumping Code.

77. Intheview of Norway, the State Department publication referred to by the United States did not
provide support for the view that Article VI remedies were afundamental right of contracting parties
to the General Agreement. The paragraph quoted by the United States referred to "non-tariff trade
barriers' and did not discussdumping. Interestingly, dumping was not mentioned in the introductory
paragraph in which the State Department discussed the scope of the General Agreement, or in the
paragraph which summarized the provisions of Part Il of the General Agreement. By contrast, rules
on tariffs, preferences, quotas, internal controls, customsregulations, statetrading and subsidies were
all identified in the introduction as key features of the General Agreement. Thisabsence of areference
to the imposition of anti-dumping duties contradicted the view that from the outset the application of
such duties had been considered a fundamental right under the General Agreement. To the contrary,
the position of the State Department as reflected in this publication supported the view that Article VI
had been intended to limit the application of anti-dumping measures, rather than to discipline dumping,
as claimed by the United States.

78. The United States, referring to the Panel Reports in " Swedish Anti-Dumping Duties'*, and in
"New Zedand - Imports of Electrica Transformers from Finland"“°, argued that the interpretative history
of the General Agreement strongly supported theview that Article VI should be construed asaremedia
provision, rather than as an exception. The former Report was significant in that the Panel had held
that a principle as important asthe m.f.n. principle was not applicable to duties imposed under Article VI.

By contrast, trueexceptions, suchasArticle XX and XX| contained" soft" m.f.n. provisions, generally
requiring or urging compliance with m.f.n. principlesto the extent not inconsistent with the exception
itself. Equally important was the Pand's holding that a party invoking Article VI bore no specia
burden of proof. Rather, the Pandl had simply found that it:

"would bereasonableto expect that [a] contracting party should establishtheexistence of [dumping]
when its action is challenged."*

¥See, e.g. Petersmann, "Need for Reforming Anti-Dumping Rules and Practices’, in 45
Aussenwirtschaft 179 (1990).

*BISD 35/83
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To understand what the Panel had meant by " establishing the existence of dumping", it wasinstructive
to note the context of the Panel's comment. The Panel had noted that the Swedish authorities "had
not established that the export prices of the Italian exporters were less than the normal value"'.*
In thewords of the Panel: "no definitive evidence had been brought forward to support the conclusion
[of dumping]".* In other words, the Swedish authorities had not even collected the most rudimentary
evidence of dumping; indeed, they appeared confused as to whether they believed that dumping had
occurred on the basis of a comparison between home market prices and export prices, third country
prices and export prices, or constructed values and export prices.** The facts of this case thus
demonstrated that the Panel was to be taken at the plain meaning of its words when it had written that
dumping must be "established" before action under Article VI was permitted.

79. Withrespect to the disputein "New Zealand - Imports of Electrical Transformersfrom Finland",
the United States observed that, while the Report of the Panel in this dispute was most frequently
cited for reiterating the words of the Panel in the Swedish Anti-Dumping Duties case that a party invoking
Article VI "must establish the existence" of injurious dumping, in fact the holding of the Panel in this
case was far richer and consisted of two essentia elements. First, the Panel had discussed the parties
respective alegations with regard to New Zealand's determination of dumping. After describing
in detail the arguments of the parties to the dispute, it had reached the following conclusion:

"[The Panel] aso noted that Article VI did not contain any specific guidelines for the calculation
of cost-of-production and considered that the method used in this particular case appeared to be
areasonable one. In view of this... the Panel considered that there was no basis on which to
disagree with the New Zealand authorities' finding of dumping."*

The Panel's conclusion clearly indicated that, absent an express provision of the General Agreement
which a complaining party could demonstrate to have been violated, and in the absence of evidence
demonstrating that the factual basis of the determination did not conform to the requirements of the
Genera Agreement, the party taking action under Article VI could be considered to have acted within
itsrights. In other words, the burden of producing evidence to the effect that the determinations were
not made on a justifiable factual or legal basis rested with the complaining party.

80. Turning to the conclusions of the Panel on the injury determination, the United States noted that
the Panel had faced an absolutist argument from New Zeadland that the Genera Agreement did not
permit any body other than a nationa investigating authority to make an Article VI determination or
to review the basis for such a determination.*® Not surprisingly, the Panel had rejected this attempt
to escape GATT review, finding that what New Zealand was asking for would be " complete freedom
and unrestricted discretion in deciding anti-dumping cases without any possibility to review the action
takeninthe GATT".*” Onceagain, it was in the context of responding to this argument that the Panel
had concluded that a contracting party was under an obligation "to establish the existence" of dumping
and injury.

81. TheUnited States concluded that the two above-mentioned Panel Reports reveaed that a contracting
party acting under Article VI must be ableto illustrate the factual basis of its determinations. 1n other
words, the authorities must establish, quite literally, the facts on which their decision was founded.

“2BISD 35/83, 87
“BISD 3583, 88
“BISD 3583, 88-89
“BISD 325/55, 67
“BISD 32S/55, 61-62
“'BISD 32S/55, 67
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However, it was up to the party asserting a GATT and/or Code violation to demonstrate the basis -
based on the express requirements of the GATT or the Codes - for the finding of a violation.

82. TheUnited Statesargued that the conclusory statement -indicta - by thePanel in" United States-
Countervailing Duties on fresh, chilled and frozen pork from Canada'* concerning the scope of
Article VI and its status as an "exception” to fundamental rights and obligations under the Genera
Agreement found no support in the text of the General Agreement. The sources relied upon by this
Panel when making this statement did not even relateto theinterpretation and application of Article VI:
the Report of the Panel in" Canada- Administration of the Foreign Investment Review Act"“° concerned
an interpretation of Article XX; the Report of the Panel in " Canada - Import, Distribution and Sale
of Alcoholic Drinks by Canadian Provincia Marketing Agencies'® involved Article XX1V:12, and
the Report of the Pandl in "Canada - Import Restrictions on Ice Cream and Y oghurt"®!, involved an
interpretation of Article X1:2(c)(i) of the General Agreement. Accordingly, the Panel's statement
regarding Article VI as an exception was fundamentally in error and should be rejected by the Panel
in this case.

83. Norway argued that previous Panel Reports supported the position that Article V1 of the General
Agreement was an exception to fundamenta rules of the General Agreement. The Pand in
"United States - Countervailing duties on fresh, chilled and frozen pork from Canada' had specifically
stated that:

"Article VI:3, anexceptiontothebasic principlesof theGeneral Agreement, ha[s] to beinterpreted
narrowly." >

The sources cited by this Pand in its statement on Article VI were relevant in that the Panel Reports
referred to by this Panel had involved various exceptions to the basic rules of the General Agreement
and had described how such exceptions were to be interpreted. Each of these exceptions required
the contracting party invoking the exception to justify the use of the exception with specific evidence.
The United States could not ask this Panel to ignore the findings of the Panel in the pork case given
that GATT panelswere to make their judgements based upon the provisions of the General Agreement
and past panel reports. The Report of the Panel in the pork case had confirmed that Article VI was
an exception (asdone by other Panel Reports). Contrary to what had been argued by the United States,
Norway was not asking this Panel to subject Article VI remediesto stricter scrutiny than actions taken
under other provisions of the General Agreement. Rather, Norway was asking the Panel that, in
accordance with previous panel cases referred to in the pork decision involving other exceptions to
the General Agreement, this Panel require the party applying the exception to justify in factual detail
the consistency with the Agreement of its determination of the existence of dumping and injury.

84. Norway further observed in this context that the Report of the Panel on "EEC - Regulation on
Imports of Parts and Components*>® had also described Article VI as an exception.

85. Norway argued that the Panel in " Swedish Anti-Dumping Duties>* had found that the m.f.n.
requirement did not apply to measures taken under Article VI not, as suggested by the United States,

“BISD 385/30

“BISD 305/140

*BISD 355/37

*BISD 365/68

*2BISD 385/30, paragraph 4.4.
*BISD 375/132.
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because of the fundamental nature of the rights of contracting parties under Article VI, but precisely
because of the nature of Article VI as an exception to the m.f.n. requirement.

86. TheUnited Statesnoted that, although Norway had not referred to these sources, recent advocates
seeking to circumscribe the scope of action under Article VI might have in mind a statement in the
first Report of the Group of Experts that anti-dumping and countervailing duties "were to be regarded
as exceptional and temporary measures to deal with specific cases of injurious dumping or
subsidization".* This statement could, however, not provide an argument in support of the view that
Article VI was an exception. The word "exception” denoted "the act of excepting: EXCLUSION;
acasetowhicharuledoesnot apply". By contrast, theword" exceptional” denoted something "RARE"
or "deviating from the norm".%®  Anti-dumping and countervailing duties might have been intended
to be "exceptional" in the sense that most products should not be subject to such measures because
unfair trade should be the exception rather than the norm. However, to say that these measures were
exceptional was completely different from asserting that the drafters had intended Article VI to be an
exception to fundamental rights and obligations of contracting parties under the General Agreement,
causing a party taking action under this Article to bear a special burden of proof to justify its action.

Moreover, it was notable that the same Group of Experts, in asecond Report, had clearly reaffirmed
the broad nature of Article VI remedies when it had observed that:

"The fact that the granting of certain subsidies was authorized by the provisions of Article XVI
of the General Agreement clearly did not debar importing countries from imposing, under the
terms of Article VI, a countervailing duty on the products on which subsidies had been paid."*

If Article VI had been intended to be read narrowly, then surely subsidies specifically authorized
elsewhere in the General Agreement would be among the first items read out of the purview of
Article VI.

87. Norway argued that the first Report of the Group of Experts on Anti-dumping and Countervailing
Duties confirmed that Article VI was an exception when it stated that anti-dumping duties and
countervailing duties" wereto beregarded as exceptional and temporary measuresto deal with specific
cases of injurious dumping or subsidization".>® TheUnited States had attempted to advance asemantic
argument differentiating the term "exception” from "exceptional”. However, the first meaning of
the term "exceptiona” in Websters Third New International Dictionary (the unabridged version of
the dictionary cited by the United States), American Heritage, and Oxford English dictionaries was
"forming an exception” or "being an exception”. Both words meant the same: a deviation from the
central principles of the Genera Agreement.

88. TheUnited States concluded that an examination of the text as well as the drafting and interpretetive
histories of the Genera Agreement led to two basic conclusions concerning the status of Article VI
intheframework of rightsand obligations of the General Agreement. First, Article VI accorded rights
toact against unfair anti-competitive trade practices which wereessentia to the establishment, essential
balance and continued successful functioning of the GATT system. Second, theright under Article VI
to impose offsetting duties was remedial in nature. In the case before the Panel, the United States
had morethan amply illustrated that thefactsin therecords of the U Sauthorities established the existence
of injurious dumping within the meaning of Article VI and the Agreement, consistent with thefindings
in the Panel Reports on " Swedish Anti-Dumping Duties' and "New Zeaand - Imports of Electrical

*BISD 85145

S\Webster's Ninth New Collegiate Dictionary at 432 (1990).
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Transformers from Finland". The basis for Norway's claim in the present case appeared to be the
view that it was sufficient for acontracting party challenging an action under Article VI toraiseissues -
whether or not founded on express requirements under the General Agreement - and then shift the
burden onto the contracting party taking action under Article VI to prove the consistency of its action.

However, Norway had not referred to specific legal requirements under the Agreement which would
have been violated. Rather, Norway's entire argumentation was founded on the premise that, as the
Party taking action, the United States bore some additional burden of proof. It was on the basis of
this higher obligation of proof that Norway asked the Pandl to find fault with the US determinations.

89. The United States considered that there were three basic problems with the approach taken by
Norway in these proceedings. First, there was no basis for Norway's view that Article VI was an
exception to fundamental rights and obligations under the General Agreement.  Second, as the
New Zealand Transformers Panel had held, a violation existed only when a determination was shown
to be inconsistent with an express requirement. Norway had not shown that in the present case any
express requirement of the Agreement had been violated. Finally, Norway's proffered rolefor panels
as triers of fact was in fundamental conflict with the express provisions of the Agreement, which
explicitly and exclusively empowered " the competent national authorities' to conduct theinvestigation.

By contrast, dispute settlement provisions of the Agreement clearly contemplated that the important
réle reserved for panels was to resolve disagreements over interpretations of provisions of the Agreement.

90. Norway argued that even if one (incorrectly) assumed that Article VI was not an exception to
fundamental GATT principles, acontracting party imposing anti-dumping or countervailing duties had
to demonstrate that its determinations were consistent with the requirements of the General Agreement
and with the requirements of the Agreements implementing and interpreting Article VI.  The
United States had argued that the contracting party taking action under Article VI need only meet a
test of "reasonableness’ and that it was up to the party asserting aviolation of Article VI to demonstrate
the basis for a finding of aviolation. Under this proposed rule, the United States did not need to
present al facts to the Pand to affirmatively demonstrate the "reasonableness' of its determinations
but only needed to describe the methodology used and the conclusions it had reached and could then
ask the Panel to assume that the determinations made were consistent with the requirements of the
Agreement. Even if this standard of "reasonableness’ were the correct standard, the United States
had failed to demonstrate that its actions in the investigation of Atlantic salmon from Norway met this
standard. Thus, the United States had failed to ask the petitioners even the most basic questions to
determine whether they had in fact filed the petition on behalf of the domestic industry affected and
the United States had imposed extremely onerous standards of response on Norwegian respondents
but not on domestic respondents. While the United States claimed that Norway had not identified
express requirements of the Agreement alleged to have been violated by the United States, Norway
had in fact demonstrated how the actions of the United States violated specific requirements of the
Agreement, including those contained in Articles 5:1 and 3:4.

91. Norway argued that, despitetheclaim of the United States, previousPanel Reports had not adopted
astandard of "reasonableness’ when reviewing actions taken under Article VI of the Generd Agreement.

Rather, these Reports confirmed the view that the party taking action under this Article had to
demonstrate that its actions were in conformity with the requirements of this Article and that it had
established the requisite facts before imposing duties.  In the proceedings before this Panel, the
United States had neither provided the facts that formed the basis of its anti-dumping determination
nor demonstrated that its anti-dumping duty was in conformity with the Agreement. Norway noted
the argument of the United States that the Panel Report on " Swedish Anti-Dumping Duties"*® case
had concluded that a party taking action under Article VI bore no special burden of proof. However,

*BISD 35/83
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Norway was not asking for a "specia" burden of proof. Rather, it was asking that the Panel apply
the same rule applied by previous Panels, i.e. that the United States demonstrate to the Panel that its
determinations were in conformity with the Agreement. In discussing the Swedish Anti-Dumping
Duties case, the United States had asserted that the Panel had simply found that it:

"would bereasonableto expect that [a] contracting party should establishtheexistence of [dumping]
when its actions is challenged.”

However, this was not "simply" what the Panel had found. The full statement of the Panel read as
follows:

"It is clear from the wording of Article VI that no anti-dumping duties should be levied unless
certain factshave been established. Asthisrepresented an obligation onthepart of the Contracting
Party imposing such duties, it would be reasonable to expect that that Contracting Party should
establish the existence of these facts when its action is challeged."

Thus, the Swedish Anti-Dumping Duties Panel required much more than clarity in the importing
country' sdeter minationthat dumping exi sted and confirmed the affirmativeobligation of the contracting
party imposing duties to demonstrate the existence of "certain facts'.

92. Norway considered that the United States had failed to provide the full quotation from the
New Zealand Transformers Case when describing that panel's conclusion regarding the standard of
review. The full text of the second sentence in the statement quoted by the United States read as
follows:

"In view of this and having noted the arguments put forward by both sides as regards the costing
of certain inputs used in the manufacture of the transformers, the Panel considered that there was
no basis on which to disagree with the New Zealand authorities' finding of dumping."®*

The part of this sentence omitted by the United States was essentia as it demonstrated that the Panel
had accepted the view of New Zealand, not because Finland had failed to meet some burden of proof,
but becausethePanel had required New Zealand to demonstratethe specificfactsunderlying itsdecision
and had evaluated that decision on the basis of those facts. The United States was incorrect in
paraphrasing the above standard as meaning that "the burden of producing evidence to the effect that
the determinations are not made on ajustifiablefactual or legal basisrests with the complaining party".
The Panel could not have been more direct in confirming that it was the contracting party imposing
anti-dumping duties which was obliged to establish to the satisfaction of the Panel the factual basis
and GATT-consistency of its determinations of dumping and injury.  Norway further argued in this
context that, if ever there were any doubts as regards the implications of the Swedish Anti-Dumping
Duties and New Zedand Transformers cases with respect to the question of the abligation of a contracting
party imposing duties under Article VI, this matter had been settled by the Panel in " United States -
Countervailing Duties on fresh, chilled and frozen pork from Canada' when it had concluded that it
was "up to the ... party invoking the [Article VI] exception, to demonstrate that it had met the
requirements of Article VI:3".%> This obligation of acontracting party to demonstrate that it had met
the necessary requirements of Article VI was not conditioned on Article VI being an exception to
fundamental GATT principles.

“BISD 35/83, 85.
#1BISD 32S/55, paragraph 4.3.
2BISD 385/30, paragraph 4.4.
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2. Initiation of the anti-dumping duty investigation (Article 5:1)

93. Norway argued that the initiation by the United States of the anti-dumping duty investigation on
imports of Atlantic sdlmon from Norway was inconsistent with Article 5:1 of the Agreement as a
consequence of the failure of the United States' authorities to satisfy themselves before initiating the
investigation that the request for the initiation of thisinvestigation was filed on behalf of the domestic

industry.

94. The United States argued that the petition had provided a satisfactory statement of industry support.
In light of the certified statement that the major proportion of the domestic industry supported the
petition, and the lack of significant opposition to the petition, the Department of Commerce had
considered the petition to have been filed on behalf of the domestic industry and had satisfied itself
of industry support prior to the initiation of the investigation.

95. Norway noted that the investigation had been initiated following a petition received by the
United States' authorities on 28 February 1990 from the Coalition for Fair Atlantic Salmon Trade
(FAST). This Coalition had requested the initiation of an anti-dumping and a countervailing duty
investigation "on behalf of the United States' producers of fresh Atlantic salmon".®® The petition had
described FAST as" alimited tradeassociation organized for the purposeof pursuing relief fromunfairly
traded Atlantic salmon from Norway under the US international trade laws'. Its address was "c/o
Ocean Products, Inc.”, afirm which, shortly after the petition was filed, had been taken over by a
Canadian firm. The petition listed in support of the petition 21 member companies which "to the best
of the petitioner'sinformation ... currently accounts for well over amagjority of al production of this
product in the United States'.®* In consultations held between the United States and Norway after
the imposition of the anti-dumping duty order, the United States had indicated that in the case at hand
it had followed its standard practice with respect to the question of the standing to file an anti-dumping
duty petition: unless a substantial portion of the domestic industry came forth to oppose a petition,
the Department of Commerce reasonably assumed that the domestic industry in question, or a major
proportion thereof supported the petition. The United Statesinterpreted theterm " substantial portion™
as more than half of the industry.

96. Norway considered that the assumption that, absent express opposition to a petition by domestic
producersaccounting for at least 50 per cent of production, theindustry, or amajor proportion thereof,
supported the petition had been rejected in the Report of the Panel on "United States - Imposition of
Anti-Dumping Duties on Imports of Seamless Stainless Steel Hollow Products from Sweden”.®® In
its Report the Panel had stated that:

"... it did not consider that absence of opposition by domestic producers was a factor which, by
itself, demonstrated that awritten request for the initiation of an investigation wasfiled on beha f
of the domestic industry."®®

The Report also stated that a request for the initiation of an anti-dumping duty investigation:

®Fresh Chilled and Frozen Salmon from Norway: Petition for the Imposition of Anti-Dumping
and Countervailing Duties Pursuant to Sections 701, 702, 731 and 732 of the Tariff Act of 1930, as
Amended, on behalf of the Codition for Fair Atlantic Saimon Trade, 28 February 1990 (Public
version), p.1.

% Ibid, p.6.
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"...must have authorization or approva of the industry affected before the initiation of an
investigation."®’

Furthermore, according to the Report, investigating authorities were required, prior to the opening
of an investigation, to take steps which could reasonably be considered to be sufficient to ensure that
theinitiation of theinvestigationwas consi stent with theobligation of theauthoritiesto sati sfy themselves
that the request was filed on behalf of the domestic industry affected.

97. TheUnited States considered that Norway' s argument placed ingppropriate support on the unadopted
Panel Report on " United States - Imposition of Anti-Dumping Duties on Imports of Seamless Stainless
Steel Hollow Products from Sweden". The Panel had noted in its Report that the Agreement did not
provide precise guidance with regard to standing and that the question of how this requirement was
to be met depended on the circumstances of each particular case. The Panel's conclusion was that
the initiation of an anti-dumping investigation in the circumstances of the case before the Panel was
inconsistent with the obligations of the United States under the Agreement. The standards set forth
by the Panel had been satisfied by the petition which had led to the initiation of the investigation of
imports of salmon from Norway. The Panel had concluded that a written request filed on behalf of
theindustry affected "impliesthat such arequest must havethe authorization or approval of theindustry
affected before the initiation of an investigation". The petition filed in the salmon case had provided
exactly such an authorization when it stated that:

"The members of these two trade associations include substantially all of the US growers of fresh
Atlantic salmon.”

Thus, the authorization which the Panel had not found in the Swedish stedl case had been expressly
presented to the investigating authorities in the salmon case. Also, no reason had been presented to
the authorities to revisit the issue, despite the explicit request by the Department of Commerce for
commentsonthestandingissue. ThePanel Report onthedispute between Sweden andtheUnited States
described a factual scenario vastly different than that in the present case and Norway's reliance on
this Report as the sole basis for its arguments on the question of standing was therefore misplaced.
In any event, the Report had not been adopted. Moreover, even if the Report had been adopted, it
could not be given retroactive applicability to the present case.

98. Norway observed that there was no information indicating that the United States' authorities had
taken any steps to satisfy themselves prior to the initiation of the investigation (or at any other time)
that the petition had been filed on behalf of the domestic industry affected, despite the fact that one
domestic producer had notified the Department of Commerce before the initiation of the investigation
of itsdisagreement with the petition. The United States had thus been aware that a significant portion
of the industry opposed the petition. Norway referred in this context to a letter received by the
Department of Commerce on 19 March 1990 (one day before the initiation of the investigation) from
a domestic producer, Global Aqua stating that this producer did not support the petition and did not
agree with the allegations contained therein.  The only meaningful interpretation of the requirement
that awritten request for the initiation of an investigation be " by or on behalf of theindustry affected"
was that such arequest required affirmative support by the industry. A lack of express support, for
whatever reason, was different from active support. Nowhere did the Agreement imply that lack of
opposition by domestic producer sto awritten request for theinitiation of aninvestigation wasasufficient
basis for the initiation of an investigation. Norway noted that the facts of the salmon case made an
even more compel ling argument that the United States had not met its obligations under the Agreement

S’ADP/47, paragraph 5.9.
BADP/47, paragraph 5.11.
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than thefacts of the case considered by the Panel in" United States- Imposition of Anti-Dumping Duties
on Imports of Seamless Stainless Steel Hollow Products from Sweden”. In the latter case, the Panel
had found that the United States was under an obligation to satisfy itself that the petition was filed on
behalf of the industry, even though the domestic industry had never provided any indication that it
was opposed to the petition. In contrast, in the salmon case, at least one domestic producer in the
United States had written to the Department of Commerce before the initiation of the investigation
to state its disagreement with the petition.®

99. Norway aso pointed to other factswhich called into question the petitioner' s claim to act on behalf
of the domestic industry. First, while the petition had listed twenty-one firms as members of FAST,
in January 1991 FAST had submitted a brief to the Department of Commerce in which only thirteen
firms were listed as members of the association. Second, the petition had asserted that the request
for theinitiation of an investigation was supported by the Washington State Fish Growers Association
(WFGA), whose members resided principaly in the State of Washington. Had the United States
authorities investigated this assertion, they would have found that this Association was not supporting
the petition, as was evident from a letter dated 16 March 1990 from the President of the WFGA to
counsel for the petitioner.” Third, during the course of its investigation, the USITC had obtained
information calling into question the assumption of industry support for the petition. The Annex to
the fina determination of the USITC indicated that producers representing approximately 50 per cent
of the domestic industry (by production) either opposed or did not express support for the petition.
Producers accounting for over one-third of production had expressed opposition to the petition. This
figure was based on the 1988/89 harvest season and the 1987/88 smolt harvest. The USITC had noted
that, based on earlier harvest seasons, the firms expressing opposition to the petition produced more
Atlantic saimon than did the firms in support of the petition. Finaly, the largest domestic producer,
Ocean Products (the assets of which had been purchased by a Canadian firm during the investigation),
while claiming to support the petition, had not provided a questionnaire response in the find investigation
of theUSITC, either as Ocean Producersor asits successor, Connors Brothers, and had thus expressed
lack of interest in the outcome of the investigation. ™

100. The United States noted that the petitioner, the Ad-Hoc Codition for Fair Atlantic Samon
Trade had described itself in the petition as an organization consisting of 21 members who represented
amajor proportion of domestic production of fresh Atlantic sadmon. The petition had stated that:

"Most of the codlition members are aso members of either the Cobscook Bay Finfish Grower
Association whose members reside principaly in th[e] State of Maine, or the Washington State
Fish Growers Association, whose members reside principaly in the State of Washington. The
membersof thesetwo trade associationsincludesubstantially all of the USgrowersof fresh Atlantic
sdmon. Both organizations have voted to support the petition." "

It was important to note that the petition did not state that the WFGA was a co-petitioner but rather
that this association supported the petition. The petition contained certifications by both a member
of the petitioner coalition and petitioner's legal counsel as to the completeness and accuracy of the

8 |etter from Global Aguato FAST, 14 March 1990.

0 |etter from the Washington Fish Growers Association to Michagl Coursey, 16 March 1990.
L USITC Determination p.A-19, note 49.

2 Supra, note 63 p.5.
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statements presented therein.?a) The petition also listed those firms which had expressed no opinion
about the petition, including Global Aqua, a domestic producers of Atlantic salmon owned by a
Norwegian farm. No firm had expressed opposition to the petition (although Norway had portrayed
Globa Aqua's statement of non-support as opposition).  Globa Aqua had never stated that other
producers might or did oppose the petition and had never requested the Department of Commerce to
revisit the prima facie showing of industry support contained in the petition.

101. TheUnited Statespointed out that, after the petition had been filed, the WSFGA had indicated
that it did not support the petition. The Association, however, had not expressed opposition to the
petition. Promptly upon receiving this notice, counsel for the petitioner had notified the Department
of Commerce of this change and had amended the petition accordingly.” Norway had failed to even
mention this amendment, creating the misimpression that the petitioner had ignored the change in the
Washington Grower's sentiments.  This was not the case.  Norway was therefore wrong in arguing
that the Washington Growers had not originally supported the petition and that their position had been
misrepresented in the petition. The Washington Growers had supported the filing of the petition and
had assumed a neutra stance only after the petition had been filed. In fact, the president of the
Washington Growers had been the major proponent of the commencement of an investigation.” Many
of the companiesin the Washington Growers Association were owned by Norwegian salmon interests.
The organization's actions after the filing of the petition were accounted for by pressure from the
Norwegian owners to oppose or maintain a neutral stance in the investigations. The fact that in its
brief filedin January 1991 FAST had listed thirteen, rather thantwenty-onefirmsasmembers, reflected
the decision of certain Washington State producers to take a position with respect to the investigation
after filing of the petition. Even after some west-coast producers had changed their position to one
of neutrality, the petition still had the support of amagjority of thedomesticindustry, asit did throughout
the entire investigation. The correctness of Commerce' s origina finding of the petitioner' s standing
had therefore not been affected by the post-filing statement of neutrality by the Washington Growers.

102. The United States further noted that in its notice of the initiation of the investigation, the
Department of Commerce had specificaly asked respondents for additional comments so that, if
necessary, it could revisit its initia finding that the petitioner had filed the petition on behaf of the
domestic industry. No comments had however been received in response to this initiation and the
Department had thus not been presented with any reason to revisit its finding on the question of the
standing of the petition.

The United States explained in this connection that, pursuant to amendments made in 1988 to
the United States statute, the Department of Commerce required that factua information provided by
parties be certified as accurate. This provision had been added to the law in order to ensure that
proceedings

"... arenotinitiated or conducted based upon frivol ous allegations and argumentswhich are either
not supported by thefacts alleged, or decided based on argumentsthat omit important facts known
or reasonably availableto the party making the submission of fact." S.Rep. No. 71, 100th Cong.,
1st Sess. 114 (1987).
TheDepartment of Commercewascurrently working on proposa sfor theenforcement of thisprovision.
Totheextent aparty' slegal representative wasfound to have falsely certified information, there would
be implications for that representative's standing with the bar.

"|_etterfrom Michael Coursey to Robert A. Mosbacher, Sr. andKenneth R. Mason, 16 March 1990.

The United Statesreferred in this connection to an articlein Seafood Trend, 13 November 1989,
p.4.
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103. The United States aso submitted that the determination of the USITC demonstrated that the
industry had supported the petition.” Thedatain the Report of the USITC included domestic producers
who were related to exporters of the product under investigation and who therefore could have been
excluded from the definition of the domestic industry under Article 4:1 of the Agreement. Had such
producers been excluded from the industry, the extent of industry support for the petition would have
been even higher.

104. Regarding the issue raised by Norway with respect to the participation of Ocean Products in
the USITC's injury investigation, the United States pointed out that this company had responded to
the questionnaire in the preliminary investigation of the USITC. However, the company had ceased
operating and had been liquidated by September 1990. The USITC questionnaire in the final injury
investigation had been sent in October 1990. Theresimply nolonger wasacorporateentity to respond.

However, an official of theformer Ocean Products provided the USI TC withthenecessary information,
as was specifically noted in the USITC Report.””  Connors Aquaculture, which had purchased the
assets of Ocean Products, had provided a questionnaire response in the final investigation.

105. Norway noted that the Annex to the deter mination of the USITC stated in footnote 49 on page A-
19 that one firm (unidentified but obvioudy Ocean Products) "would be unable to provide a questionnaire
response in the fina investigations’. The note went on to state that the "data for Ocean Products
presented in thisreport are based on its preliminary questionnaire and on those additional documents”.
Thus, the data were not based on a response by Ocean Products to the USITC's questionnaire in the
final investigation. Moreover, in footnote 50 the USITC Report stated that " Connors Aquaculture
was unable to provide data relating to the operations of Ocean Products' and thus did not answer the
fina questionnaire. This was the only information available to Norway and it indicated that Ocean
Productshad not answered thefinal questionnaire. TheUnited Statesnow claimed that Ocean Products
had answered that questionnaire. Sincethe United States had access to datato which neither the Panel
nor Norway was privy, Norway could not determine whether the USITC Report stated the facts
incorrectly or whether the United States was now stating the facts incorrectly.  Obviously, the two
statements were contradictory.

106. Norway aso noted in this context that Ocean Products had not been aone in not responding
or in not providing a full questionnaire response. The USITC Report indicated that many of the
approximately 25 firms farming Atlantic saimon in the United States had not submitted complete
responses.” Thus, in contrast to the treatment of the Norwegian farmers and exporters, the domestic
producers in the United States were not required to submit al the information requested by the
investigating authorities and no adverse inferences had been made when the requested information was
not supplied.

3. Determination of dumping

107. In summary, Norway argued that the affirmative final determination of dumping by the
Department of Commerce in respect of imports of fresh and chilled Atlantic salmon from Norway
wasinconsistent with the obligationsof the United Statesunder the Agreement asaresult of (1) afailure
to follow fair and equitable procedures, (2) the calculation of constructed normal valuesin a manner
which had led to an overstatement of the margins of dumping contrary to Articles 2:6 and 8:3 of the
Agreement, and (3) afailureto effect afair comparison of the normal value and export price, contrary
to Articles 2:6 and 8:3 of the Agreement.

6 USITC Determination p.A-14.
" USITC Determination, p.A-19, note 49.
BUSITC Determination, p.A-14, A-24 and A-29.
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3.1 Alleged failure to follow fair and equitable procedures

108. Norway arguedthat theaffirmativefina determination of dumping madewithrespect toimports
of Atlantic salmon from Norway was inconsistent with the obligations of the United States to accord
fair and equitable procedures, as reflected in the Preamble of the Agreement and in the provisions
of Articles5 and 6. In particular, Article 6:1 contained a fundamental principle of fairnessin that
it required that al interested parties in an anti-dumping duty investigation have ample opportunities
to provide evidence in writing.  In support of this claim Norway listed six grounds, pertaining to:
(2) the denia of ample opportunities to the Norwegian respondents to present evidence in writing,
contrary to Article 6:1 of the Agreement; (2) the imposition of onerous requirements with respect
to questionnaires and verification procedures; (3) differing treatment of domestic and foreign
respondents, in violation of Article Il of the General Agreement; (4) the treatment of sales below
fully allocated costs of production as not being "in the ordinary course of trade"; (5) calculation of
costs of production on the basis of the costs of production of the salmon farmers, rather than on the
basis of the acquisition price paid by the salmon exporters; and (6) inclusion inthe constructed normal
value of a "freezing charge".

3.1.1 Alleged failure to provide ample opportunities to present evidence in writing

109. Norway argued that theUnited Stateshad actedinconsistently with Article 6:1 of the Agreement
in that the Norwegian exporters of salmon had been given only fifteen days to respond to Section A
of the questionnaire issued by the Department of Commerce on 30 April 19907 instead of the thirty
days provided for in the Recommendation adopted by the Committee on Anti-Dumping Practices on
the subject of timelimitsfor responsesto questionnaires.® Section A of the questionnairehad contained
areguest for detailed information on, inter alia, corporate structure, accounting practices, distribution
system and sales process. It had aso requested respondents to provide alist of all farms from which
they had purchased salmon duringtheperiod 1 September 1989- 28 February 1990 (the period covered
by the Department's investigation). The request for data on suppliers was particularly difficult to
meet because the Norwegian salmon exporters did not keep records of farmswhich had supplied salmon
totheexportersduringaparticular period of time. For example, anindividua exporter who purchased
salmon from 18 to 100 different farmsin a given year did not necessarily have records on the specific
farms from which salmon had been purchased in a particular month.

110. Norway considered that where, asin this case, an exporter purchased salmon from a number
of farms, fifteen days were not sufficient to determine accurately the exact date of purchase of saimon
for sale to the United States. As aresult, the lists of farms submitted by the exporters in response
to Section A of the questionnaires had not always been accurate and had included farms which had
not supplied salmon to the exporters during the six-month period specified by the Department of
Commerce. Given the difficulty of gathering this data, the incompleteness or inaccuracy of thelists
could not be considered to mean that the exporters were not co-operating. The exporters should have
been given the opportunity to correct the lists initially submitted.  Although, at the time of the
submission of these lists, the Department of Commerce had been informed that the lists were not
completely accurate because of the difficulty of obtaining the information in the form requested, the
Department had never asked the respondents to correct the lists.  Instead, almost four months after
the receipt of theselists, the Department had concluded that the lists were flawed because they included
farms which had not supplied salmon to the exporters during the period of investigation. This had

"Supra, paragraph 18.
8BISD 305/30.
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significantly affected the methodology employed by the Department in the construction of samples
of farms for purposes of its costs of production investigation.®

111. Insupport of its contention that, at the time of the submission by the exporters of the responses
to Section A of the questionnaires, the Department of Commerce had been informed that the lists of
suppliers were not entirely accurate, Norway pointed to the following. The Department had asked
that the exporterslist all farms from which they had purchased salmon for export to the United States
duringtheperiod 1 September 1989-28 February 1990. It wasclear from thewording of theresponses
submitted on 16 May 1990 by three exporters that they had not been able to provide full information
on thisissue. Thus, one exporter, Skaarfish Mowi, had replied as follows:

"Please note, however, that Exhibit H [the list of suppliers] is a complete list of salmon farms
from whom Skaarfish purchased. Skaarfish's records do not permit it to break out the farms
authorized for US sales, or farms purchased from during the POI, during the short time alowed
for the Section A response."®

A second exporter, Chr. Bjelland Seafoods A/S, had stated in its response:

"A list of farmers and packers that Chr. Bjelland dealt with during the period of investigation
is contained in Exhibit C."#

Finally, athird exporter, Sea Star International A/S, had replied as follows:

"A list of farmersand packersthat SeaStar dealt with during theperiod of investigationis contained
in Exhibit C."#&

On the basis of these responses, it was clear as early as mid-May 1990 that the lists of farms supplied
by the exporters were not entirely accurate.

112. TheUnited Statesargued that the exportershad been given sufficient timetofiletheir responses
to Section A of the questionnaire issued by the Department of Commerce on 30 April 1990. The
errorsin the exporters responses to Section A of the questionnaire could not be attributed to the alegedly
insufficient period of fifteen days to respond to this Section. The exporters had requested, and had
been granted an extension, and could have sought additiona time, had they so desired. They had
not done so, thus demonstrating that the response timewas not aproblem. Moreover, the Department
of Commerce had welcomed amendments and corrections to these Section A responses for months
afterward and the exporters had taken advantage of this option. The Department of Commerce had
allowed theexportersto correct thelistsof farmssubsequent to their initial submissionon16 May 1990.
Thus, in mid-June 1990, three exporters had submitted corrected lists of the farms with which they
had dealt during the period of investigation.®® On several other occasions, various exporters had

8 |nfra, section 3.2.1

82 Response of Skaarfish Mowi A/S to Section A of the Questionnaire of the US Department of
Commerce, 16 May 1990, p.9.

8Response of Chr. Bjelland Seafoods A/S to Section A of theQuestionnaireofthelU SDepartment
of Commerce, 16 May 1990, p.9 (emphasis by Norway).

84Response of Sea Star International A/S to Section A of theQuestionnaireof theUSDepartment
of Commerce, 16 May 1990, p.8 (emphasis by Norway).

8 Letter from David Pameter to Robert Moshacher on behalf of Sea  Star International A/S,
12 June 1990; Letter from David Pameter to Robert Mosbacher on behalf of Chr. Bjelland Seafood
A/S, 13 June 1990; Letter from David Palmeter to Robert Mosbacher on behalf of Salmon A/S,
14 June 1990.




submitted amendments to correct or revise other parts of their Section A responses. Each such
submission had been accepted by the Department of Commerce without objection from the petitioner.
Thus, the exportershad been provided, and had exercized, avery broad ability to amend their Section A
responses throughout the period May-August 1990. The exportershad provided the false information
and had failed for months thereafter to correct this information. In a letter dated 30 August 1990,
counsdl for the Norwegian respondents had reported for the first time to the Department that severa
of the exporters had given erroneous information in their Section A responses and that several of the
farms selected for purposes of the Department's costs of production investigation had not sold any
salmon during the period of investigation to the exporters to which they were linked.

113. The United States considered that the Department of Commerce had acted consistently with
the Recommendation of the Committee on Anti-Dumping Practices® that respondents be given thirty
days to respond to questionnaires. In fact, the respondents had been given well over thirty days to
respond to the questionnaires. In responseto Norway's argument that the Department of Commerce
should have notified the exporters of the deficiencies in their lists of farms, the United States argued
that only the exporters had known the deficiencies; the Department had been unaware of these
deficiencies until the exporters belated admission of error and therefore could not have advised the
exporters of the flaw.

114. Norway considered that the contention of the United States that the Department of Commerce
had complied with this Recommendation was incorrect; the Norwegian exporters had not been given
"well over 30 days' to respond to Section A of the questionnaire issued on 30 April 1990.

115. TheUnited States considered that Norway's argument that the Department of Commerce had
provided less time for responses to the Section A questionnaire than was called for by the
Recommendation of the Committee on Anti-Dumping Practices overlooked the fact that Section A was
part of a questionnaire, not the whole questionnaire.  The Department of Commerce had provided
the Norwegian exporters with more than three months to respond to the entire questionnaire and had
also provided ample opportunity to the exporters to amend and correct their submissions. The
Recommendation of the Committee on Anti-Dumping Practices did not require thirty days response
periods for individual parts of a questionnaire; even so, when the liberal amendment policy of the
Department of Commerce was considered, the exporters effectively had been given well over thirty
days to respond to Section A.

116. In response to the argument of the United States that the Recommendation of the Committee
on Anti-Dumping Practices did not require thirty day response periods for individual parts of a
questionnaire, Norway argued that, under the logic of this argument, the United States could have
divided its questionnaire into thirty parts and give respondents one day to respond to each part. If
respondentsthen failed to fully respondinthat one-day time period, theUnited Stateswould bejustified
in applying a punitive best information standard. This could not be permissible under the Agreement.

117. In response to the argument of the United States that the exporters could have requested an
extension of the period within which to respond to the Section A questionnaire, Norway submitted
that under US practice such extensions were not automatic and were rarely granted for more than a
few days. In addition, this argument of the United States improperly placed the burden on the
Norwegian respondents.  Article 6:1 of the Agreement, by contrast, placed the burden on the
investigating authorities to provide adequate time to respond to questionnaires. With respect to the
information submitted by the United States regarding the reguests granted for extensions of the time

%BISD 305/30
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period to respond to the questionnaire, Norway argued that it was inconsistent with Article 6:1 that
a respondent had to request an extension, rather than being provided with sufficient time in the first
place. Article 6:1 provided that foreign suppliersand al other interested parties shall be given ample
opportunity” to provide evidencein writing. To require respondents to request an extension created
great uncertainty. It was by no means certain that the Department of Commerce would grant an
extension, or grant an extension for the entire period requested, as illustrated by a letter dated
14 September 1990, from the Department to counsel for the Norwegian respondents in which the
Department had only partially granted a request for an extension.®’

118. TheUnited Statesarguedthat Norway'sportrayal of the Department of Commerceasunwilling
to grant extensions of time was demonstrably false. The Department of Commerce had granted every
request for additional timefiled by the Norwegian respondents.® In only oneinstance had arequested
extension not been granted for the full period of time requested.

119. The United States contested that some exporters might have been unaware of the libera extension
and amendment policy of the Department of Commerce in this case and could not therefore be faulted
for their failureto provide correct information. First, the Department had granted every singlerequest
for extension or amendment submitted by the exporters. Second, all exporters had been represented
by the same US law firm which had sought extensions for responses, and which had provided
amendments on behaf of the exporters. The record amply demonstrated that the law firm knew of
the Department' s policies and had informed at least some of the exporters that amendments could be
made. It wasfar-fetched to assumethat thelaw firm had informed only some exporters, but not others,
of the ability to amend.

120. Inresponseto Norway'sargument that, while Article 6:1 required that investigating authorities
provide sufficient timeto respond, the Department of Commerce had placed a"burden” on respondents
by requiring them to request additional time, the United States argued that the policies followed by
the Department of Commerce, including more than sufficient initial time to respond and the liberal
extension and amendment policies which had invaryingly been applied, met the requirement of
Article 6:1. The only "burden” placed on the Norwegian parties to seek any additiona time they
needed was to make arequest for such additiona time. Unless the respondents made such a request,
the Department could not have been aware of the need for additional time.

121. Norway contested that, as argued by the United States, on 30 August 1990 the Department
of Commerce had for the first time been informed of the inaccuracies in the lists of farms provided
in response to the Section A questionnaire and referred in this respect to the responses submitted by
three exporters on 16 May 1990.%

122. TheUnited States considered as unpersuasive Norway's argument that in the responses of the
exporters referred to by Norway the Department of Commerce had been notified that the responses
wereincomplete. Both Chr. Bjelland Seafoods A/S and Sea Star International A/S had stated in their
Section A responses that "alist of the farmers and packers that [the exporter] dealt with during the
period of investigation is contained in Exhibit C". These responses on their face appeared to state
that the Department's request had been fully met. There was no statement, explicit or implicit, that
time constraints had forced the exporters to respond incorrectly. Moreover, both exporters had
subsequently submitted amended lists, an option which Skaarfish could also have followed.

8 etter from David L. Binder to David Palmeter, 14 September 1990.
8The United States provided to the Panel copies of thelettersin which these requests were granted.

8Supra, paragraph 111.
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123.  Norway aso submitted that the Department of Commerce had itself been responsible for the
errors in the information provided by the exporters because it had asked for the wrong information.
The United States had explained in the proceedings before the Panel that for the second farm sample
the Department of Commerce had determined to select farms from a list of all the farms serving an
individual exporter.® However, in Section A of the questionnaire issued on 30 April 1990 the
Department of Commerce had only requested information on farmers supplying salmon to the exporters
for export to the United States during the period of investigation. Consequently, even if the lists
submitted by the exporters in response to the Section A questionnaire would have contained the
information requested by the Department of Commerce, they would not have contained the information
required by the Department when it had decided to construct a sample of farms for purposes of
calculating the costs of production of thefarms.  Given that the Department was investigating whether
sales of salmon to the EEC were at prices below costs of production, information on farms supplying
salmon for export to the United States would have been irrelevant.

124. The United States denied that, by requiring exporters to report the farms from which during
the period of investigation they had purchased salmon for export to the United States, the Department
of Commerce had asked for the "wrong information”. In developing eight separate samples of farms
(one for each exporter) for its sales below-cost investigation®, the Department had decided to use the
universe of farms for each exporter submitted in response to question 4.A.vii of Section A of the
guestionnaire issued to the exporters on 30 April 1990. This question had asked the exporters to
"provide the name and address of each salmon farm from whom you purchased salmon for export to
theUnited StatesduringthePOI." Accordingly, the Section A listsof farmssubmitted by theexporters
had comprised only farms from which the exporters had purchased salmon during the period of
investigation for export to the United States. Theoretically at least, alist for one or more exporters
might have included fewer than all the farms from which the exporter purchased salmon during the
period of investigation, since only about half the farmsin Norway had been approved to have their
product ultimately shipped to the United States.

125. The United States argued that the Department of Commerce had reasonably limited the lists
to farms which had received approval, and whose product had actually been shipped by the relevant
exporter to the United States during the period of investigation. Indeed, the Department could not
have made another choice. A constructed normal value was based upon the costs of production and
included selling, genera and administrativeexpenses, profit and packing costs. Thecosts of production
were used to determine whether sales in the home market or to athird country market were made at
below cost prices and thus were inappropriate for use in deriving the normal value. The costs of
production measured the costs of producing the product sold in the home or third country market (in
this case, countries in the EEC). Constructed value, on the other hand was used as normal value
in those cases where the sales volume in the home market or third country market was insufficient
or where there were insufficient sales above costs of production and therefore normal value could not
be based upon price. Constructed value measured the costs of the product sold in the relevant export
market (in this case the United States). The Norwegian respondents had stated that, while about half
of the farms in Norway had been approved to have their production ultimately shipped into the
United States, only a very small portion of the production of an approved farm was actually shipped
to the United States.  If only 11 per cent of total salmon production went to the United States and
if only 45 per cent of the total farmsin Norway werelicensed to export to the United States, the actual
number of farms which did export to the United States was probably something much less than the
360 farms who were licensed. This meant that the vast bulk of all farm production, including those

% Supra, paragraph 21.
% Infra, paragraph 165.
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farmswhose product had been approved for ultimate shipment totheUnited States, wasactually shipped
to non-US markets, mainly in the EEC.

126. The United States pointed out that, as aresult, virtually any sample of farms would result in
acost of production based in large part on the costs of producing product bound not for the United States
but for the EEC, since even those farms which had been approved to have their product shipped to
the United States only sent a small portion of their production to the United States. Since only half
thefarms had been approved to havetheir product shipped into the United States, there wasasignificant
chance that any sample drawn from a universe of farmswhich had both received and had not received
this approval would result in a sample that would not include any farm whose product was sold by
the exporter in question to the United States. It was important to point out, however, that the costs
of producing salmon sold in the EEC were exactly the same as the costs of producing salmon sold
inthe United States. This had raised the prospect that such a sample would be challenged if the costs
of production developed from it were used as normal value (i.e. as the costs of production of product
shipped to the United States), since none of the product on which the costs of production were based
would actually have been soldin the United States during the period of investigation. The Department
of Commerce had quite reasonably concluded that it could avoid this problem by limiting the universe
of farms for each exporter to those farms from which the exporter had purchased salmon during the
period of investigation for shipment to the United States. Sinceit had been established on the record
that the vast bulk of the salmon produced by farms which had received approval for shipment to the
United States was actually not sold to the United States but to the EEC, limiting the universe of farms
for each sample in this manner would ensure that the costs of production calculated from the selected
farms included the costs of producing salmon both for the EEC market and the United States, and thereby
enable it to be used as the constructed value both as benchmark against which to measure prices to
the EEC and as the normal value benchmark against which prices to the United States could be measured.

127. In response to the argument of the United States that on several occasions during the period
May-August 1990 the Norwegian exporters had been alowed by the Department of Commerce to correct
their initial lists of farmswith which they had dealt during the period of investigation, Norway pointed
out that inaMemorandum of 25 July 1990 the Department of Commerce had decided tolook at farmers
costs, rather than the exporters' costs.”? Moreover, the Department of Commerce had informed the
exporters that Section A of the questionnaire was intended only to

""familiarize' the Department with their [i.e. therespondents'] corporate structure and accounting
practices; to define the merchandise sold in the United States and identify any identical or similar
merchandise sold in other markets; and to establish the size of each company' s various markets
to determine the best measure of foreign market value."%

Thus, the three exporters who had not been able to provide entirely accurate lists of farms had had
no reason to believe that the information requested on the farms with which they had dealt during the
period of investigation was essentia, or particularly relevant, to the investigation. Norway also
considered that the fact that several exporters had attempted to provide corrected information after
the submission of their initia responses only underlined that the exporters had tried to fully co-operate
in the investigation and to respond to an onerous questionnaire. It did not in any way mitigate the
fact that the Department knew that these were potential problems with this portion of the responses.
If anything, the corrections should have highlighted the potential problems.

9 Memorandum to Frank J. Sailer from Roland L. MacDonald, 25 July 1990.
% Department of Commerce guestionnaire, Section A, "Genera Information."
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128. In response to Norway's reference to the Memorandum of 25 July 1990, the United States
presented three arguments.  First, this Memorandum had appeared well over two months after the
Section A responses had been first submitted on 16 May 1990. Both Chr. Bjelland and Sea Star had
provided amended lists within this time. Skaarfish surely could aso have done so. If Norway's
argument was that Skaarfish was in the process of working on a correction and decided not to pursue
the matter after 25 July, this meant that Skaarfish had recognized that it had an ongoing obligation
to provide correct information. If not, Norway's discussion of the Memorandum was irrelevant.
Since both Chr. Bjelland and Sea Star had provided corrected responses in mid-June, there was no
basis for Norway's statement that these two exporters had shared Skaarfish's alleged reaction to the
Memorandum.  Second, Norway's interpretation of the Memorandum was erroneous.  The
Memorandum had stated that, based on a review of the first sample of farms, the Department had
determined to continue with the exporters as the proper respondents. The first sample had not been
based on the Section A information requested from the exporters but on acompletely different request
issued to the fish farmers sales organization on 12 June 1990. The issue had nothing to do with the
guestion of reviewing farms' data for a costs of production investigation, under which consideration
of the Section A responseswould berelevant. The Memorandum had specifically noted the possibility
that costs of production investigation of the farms might be undertaken. Third, the Memorandum
had stated that the Department would not continue to pursue information from the eight fish farms
in the first sample. There was no basis for inferring from this statement that the exporters were
somehow excused from responding to a completely separate request for information for a completely
separate purpose.  Rather, the Memorandum had shown an intensified concern by the Department
with the question of the farms' costs.

129. Norway considered that, inrefusing to give the Norwegian respondents enough time to present
evidence in writing and in relying on the best information available, the United States had not only
violated Article 6:1 but also Article 8:3 of the Agreement by imposing an anti-dumping duty far in
excess of the margin of dumping, if any.

3.1.2 Questionnaire and verification procedures

130. Norway submitted that in the investigation of Atlantic salmon from Norway the United States
had also failed to use equitable and open procedures and to provide ample opportunities to present
evidenceasaresult of unreasonabl e and onerous questionnaireand verification procedures. Inaddition
to the demanding nature of Section A of the questionnaire issued to the exporters, completing the
Sections B and D of the questionnaires had been similarly onerous. To respond to these questionnaires
required that the salmon farmers have access to and use computers on aregular basis. This alone
was adifficult undertaking for such small salmon farmers. Moreover, Section D required responses
on floppy disks, compatible with Lotus 1-2-3, which the mgjority of the salmon farmers did not have,
nor were at al familiar with. The procedures used at verification had been equally burdensome.
For example, the Department of Commerce had required the farmers/exporters to make available
equipment such as photocopiers.  This requirement had created considerable hardships since the
Norwegian farmsfrequently were one-to-two person operationsin isolated locations. Theinformation
obtained by the Department of Commerce from the questionnaire responses and the verification had
served as the basis for the Department' s determination.  As aresult of the averaging technique used
by the Department inits costs of production calculation, all exporterswho had correctly and compl etely
responded to the questionnaires had been adversely affected by the use of the best information available
in the case of the responses of the farmers which the Department had found to be insufficient. These
exporters had had no control over the responses of the farmers and had had no opportunity to rebut
this evidence. They therefore had not been allowed an opportunity to present evidence, as required
by Article 6:1 of the Agreement.
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3.1.3 Denid of nationa treatment

131. Norway consdered that, in granting more favourable procedura trestment to domestic respondents
than to Norwegian respondents, the United States had acted in violation of the requirement of Article 111:4
of the General Agreement. A recent Panel had applied the national treatment rule of Articlelll:4
to the procedures of Section 337 of the United States Tariff Act of 1930, as amended, with respect
to "unfair methods of competition and unfair acts in the importation of articles."% In that case, the
denid of nationa trestment had resulted from the fact that different procedures applied under Section 337
of the Tariff Act to producers of foreign products than the procedures applied to domestic producers
under adifferent statute. By contrast, in the matter before the Panel, the United States had provided
more favourable procedural treatment to domestic producersthan to foreign producers under the same
law.

132. Insupport of itsview that Article 111:4 applied to the anti-dumping proceeding beforethe Panel,
Norway argued that the anti-dumping law of the United States affected the price at which importswere
sold in the domestic market of the United States and that the retrospective duty assessment procedures
used by the United States created uncertainty regarding the ultimate costs of the imported products.

Both these aspects of the US anti-dumping law could adversely modify the conditions of competition
between domestic and imported products. In the view of Norway, the investigation of saimon by
the United States concerned salmon already imported into the United States. The US system of
retroactive determination of the ultimate liability for payment of anti-dumping duties ensured that a
product would always have been imported before the United States began an investigation or areview
under its legislation. The fact that the anti-dumping law was nominally enforced at the border did
not prevent Article 111:4 of the Generd Agreement from applying.® Article VI of the Genera Agreement
and the provisions of the Agreements interpreting Article VI, specifically permitted the application
of anti-dumping legislation only to foreign products, thus permitting legislation which would otherwise
violatetherequirements of Article I11:4 of the General Agreement. However, matters not specifically
dealt with in Article VI of the General Agreement or in the provisions of the Agreement were subject
to the nationa treatment rule.

133.  Norway pointedto thefoll owing procedural aspects of the anti-dumping proceedingsonimports
of Atlantic salmon from Norway which amounted to a violation of Article I11:4 of the General
Agreement. The United States had imposed more stringent requirements and procedures on the
Norwegian respondents than on the domestic respondents with respect to the submission of responses
to questionnaires and the procedures used to verify the information provided by the respondents.
Thus, the United States had requested the Norwegian respondents to submit responses on computer
tape or floppy disk while no such requirement had been imposed on domestic producers. When the
Norwegian exporters or farmers had failed to fully respond to the questionnaires, the Department of
Commerce had based its determination on the best information available. However, in its injury
investigation, the USITC had not made adverse inferences against domestic producers who had failed
to fully respond to the questionnaire.®® The United States had violated the nationa trestment requirement
initsverification proceduresinthat, while an extensive examination had been conducted of thefinancial
records of each Norwegian respondent who had been required to make available such equipment as
photocopiers, a similarly burdensome verification procedure had not been applied to the domestic
producers.

%" United States - Section 337 of the Tariff Act of 1930", BISD 365 345.
% |bid, paragraph 5.10.
% USITC Determination, p.A-19, note 49.
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134. TheUnited Statesdenied that, intheinvestigations conducted by the Department of Commerce
and the USITC, national treatment had been denied to the Norwegian respondents.®” Regarding the
guestion of the medium in which the domestic producers had been required to provide information
to the USITC, the United States pointed out that, athough the USITC had required extensive information
from the domestic producers, the USITC had not allowed them to file their information on computer
tapeor floppy disk format, regardless of whether that would have been moreconvenient for thedomestic
producers. Rather, members of the domestic industry had been required to submit information on
paper, the form most convenient for the USITC. Different types of information were necessary to
analyse the existence and extent of dumping versus the information necessary to assess the condition
of a domestic industry and the volume and price effects of imports and their impact on the domestic
industry. To the extent that one group of farms or persons providing datamight betreated differently,
it was because that group provided a different type of data warranting such differential treatment.

135. TheUnited Statesexplainedinthiscontext that thecal cul ation of amargin of dumping required
information in the possession of foreign producers and/or exporters of the product under investigation.

Such information consisted e.g. of pricing information and data necessary to properly adjust that
information and the costs of producing the product. No other firm or persons besides the producers
and/or exporters could provide that information. The analysis of margins of dumping aso typically
involved a firm-by-firm enquiry. The form in which the information was submitted was the most
readily usable form for the Department of Commerce to conduct its analysis of thedata. By contrast,
an investigation into the condition of a domestic industry producing goods like those being dumped
required information of a substantially broader category and from awider range of entities: data not
only on pricing and (whereappropriate) production costsand profitsbut also on such factorsas capacity,
capacity utilization, shipments, employment, research and development, and capita investment, of
"domestic producers as awhol€e" of the like product, not just the petitioners. Furthermore, consideration
of the volume and price effects of the dumped imports, and their impact on the domestic industry required
that data be provided by importers concerning such matters as import volume, prices, shipments and
inventory. Consideration of the existence of a threat of material injury required data from foreign
producers of the product under investigation concerning such factors as foreign production, capacity
and shipments to third-country markets.

136. TheUnited Statesfurther pointed out that the USITC a so sought information from purchasers
of both the domestic like product and the dumped imports to determine the reasons why purchases
were made and the extent to which imports and the domestic like product competed for the same
purchasers on the basis of price. The USITC required the submission of information from &l responding
entities in the form most readily usable in the compilation and analysis of that information.  Thus,
while Norway would have the Panel believe that the only entities which had submitted information
to the USITC were the domestic producers and the Norwegian exporters, such was not thecase. Also,
the complaint that "US Producers" were treated differently than foreign exporters under the practise
of the United States was invalid because the differences were based on the different kinds of data
necessary for the injury and dumping determinations, the differing categories of information provided,
and the different forms in which such information must be submitted to be analyzed by the various
investigating authorities.

137. On the issue of verification of responses submitted in the investigation of the USITC, the
United States noted that the USITC had sought questionnaire responses from a number of sources.
These sources had included importers of Atlantic salmon from Norway, purchasers of Atlantic salmon
from al sources, US producers, and the Norwegian respondents. The Commission had supplemented

97See Section 1V of this Report for the views of the United States on the admissibility of Norway's
claim.
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the questionnaire responses, when necessary with telephone contacts with the submitters of the
guestionnaire information. The Commission had not considered it to be necessary or appropriate to
verify responses on-site for any category of questionnaire respondents.

138. Ontheissue of the consequences of afailure of respondents to provide full information to the
USITC, the United States pointed out that the US industry had been required to respond to questionnaires
in both the preliminary and final investigations. In the fina injury investigation the questionnaire
responses had provided nearly 95 per cent coverage of the US Atlantic salmon industry.®® All of the
US producers had been required to produce voluminous information. For example, Ocean Products,
the large Marine company which had been forced to liquidate itself during the investigation had filed
aresponse of 468 pages. This near perfect participation by US producers stood in stark contrast to
the participation of theimporters of Norwegian salmon. Fewer than half of theimporters, representing
just over half of al Atlantic salmon imports from Norway, had even returned their questionnaires.®

Despite this poor response rate, the USITC had not made adverse inferences against the Norwegian
importing interests.

3.1.4 Treatment of third-country sales below costs of production as not being "in the ordinary course
of trade"

139. Norway, referringto thefinding of the Department of Commerce that for anumber of exporters
sales to EEC markets were made at prices below costs of production and therefore could not be used
as a basis to establish the norma value for purposes of the final determination, argued that the
United States had acted inconsistently with Article 2:4 of the Agreement and had denied Norway the
equitable and open procedures prescribed by the Agreement by assuming arbitrarily that sales of
Norwegian salmon to the EEC were not "in the ordinary course of trade", without examining what
was the "ordinary course of trade" in the salmon industry. The EEC constituted the world's largest
market for farmed salmon and Norway was the largest supplier to this market. Norwegian exports
of fresh salmon to the EEC accounted for more than half of the Norwegian exports. It was therefore
difficult to understand how the United States could assert that the exports of salmon from Norway
totheEEC werenot "intheordinary courseof trade" without aninvestigation of what was"the ordinary
course of trade" in the salmon markets.

140. TheUnited Statesargued that the Department of Commerce had considered using export prices
of Norwegian salmon to the EEC for purposes of establishing the normal vaue but had found that
these prices overwhelmingly were below the costs of production of salmon. For seven exporters,
the Department had found that over 90 per cent of the salesto the EEC were bel ow costs of production.
The Agreement permitted, and US law required, in such cases that a constructed normal vaue be
used. For the eighth exporter, the Department had found that 70 per cent of saesto the EEC markets
were below costs of production; the normal value for this exporter had been based on the remaining
"above cost" export sales prices. Article 2:4 of the Agreement did not establish a preference for the
use of export prices to athird country over the use of a constructed norma value. The text of this
provision aso made it clear that the use of a constructed normal vaue in lieu of export prices to a
third country was not contingent on afinding that the salesto thethird country were not "inthe ordinary
course of trade". Because the Agreement established export prices to third countries and constructed
value as equally acceptabl ealternatives, the Department had not been required to consider third country
sales before looking to constructed value. Norway's argument that the United States had acted in
an arbitrary manner by failing to examinewhat was"the ordinary course of trade" inthe salmon industry
therefore failed to allege a violation of the Agreement.

% USITC Determination, p.A-21.
% USITC Determination, p.A-20.
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141. Norway pointed out that it was not disputing that Article 2:4 of the Agreement permitted the
use of either export pricesto athird country or constructed valuefor purposes of establishing the normal
value. However, if an importing country had a stated preference for the use of third country sales
in the ordinary course of trade, the Agreement did not allow the country to arbitrarily determine that
salestoathird country werenot intheordinary courseof tradewithout examining what wastheordinary
course of tradefor theindustry in question. Given the significance of the volume of exports of salmon
from Norway to the EEC, the assumption that certain sales were not in the ordinary course of trade
solely onthe basisthat they were at prices below costs of production was unreasonabl e and inequitable.

142. Norway aso argued that in this context the United States had failed to take account of the fact
that salmon was a perishable product. The United States applied in its anti-dumping practice aspecial
rule with respect to the conditions under which sales of perishable products at prices below costs of
production were considered not to be in the ordinary course of trade. In the investigation of Atlantic
salmon from Norway, the USITC had found salmon to be a perishable product.’® However, the
Department of Commerce had declined to consider salmon a perishable product, despite the fact that,
at verification, it had found that once an exporter purchased salmon, the salmon had to be sold within
fourteen days or it beganto loseits commercial value.™® Thisinconsistency in the treatment of salmon
by the USITC and the Department of Commerce had prejudiced Norway twice: first, when the
Department of Commerce had rejected the use of export prices to the EEC markets in favour of
constructed value, inpart becauseit had found that salmonwas not perishable; second, whentheUSITC
had based its affirmative injury determination in part on the fact that salmon was a perishable product.
These inconsistent actions had denied a fair and equitable treatment to Norway.

143. The United States considered that Norway was apparently arguing that, because there was a
preference under United States' law for the use of export prices to a third country as a basis for the
establishment of the normal value, the Agreement required the United States to follow this preference.

However, under United States law, when, as in this case, sufficient third country sales were made
at prices below cost, the Department of Commerce was required to base its determination of the normal
value on the costs of production. Thus, the Department had followed the United States law in this
investigation. In any event, if the Department had failed to act consistently with United States law,
the proper remedy was in United States courts, not in dispute settlement proceedings under the
Agreement. The United States further argued that the Department of Commerce had not overlooked
the issue of whether Atlantic salmon was a perishable product but had determined, based on the record
evidence, that Atlantic sailmon was not perishable. As explained in the public notice of the final
determination of dumping, the Department had found that Norwegian Atlantic sdilmon farmers had
theability to control thetime of saleof their output by 'holding over' inventory and, since January 1990,
by freezing fresh salmon. The Department had, in addition, found at verification that Atlantic salmon
was not perishable in the hands of the exporters because exporters co-ordinated their sdmon requirements
in weekly telephone converences with their customers, with farmers and with other exporters. By
doing so, the exporters could communicate their salmon requirements two weeks into the future to
the farmers so that farmers could begin to prepare the salmon harvest two weeks prior to harvest.
The United States also pointed out in this regard that the Department of Commerce had considered
whether live, unharvested fish were perishable commodities for purposes of purchase by exporters
from salmon farms prior to export. The USITC, on the other hand, had considered whether dead fish
were perishable after importation into the United States and had concluded that they were. Thus, the
two agencies had defined " perishability” differently, for different purposes.

100 YSITC Determination, p.A-3.
101 Verification Report for Halvard Leroy A/S, 10 December 1990, at I1.(B)(1).
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3.1.5 Caculation of costs of production on the basis of the costs of production of thesamon farmers,
rather than on the basis of the acquisition price paid by the sailmon exporters

144. Norway considered as inconsistent with the requirement of the Agreement that equitable and
open procedures be used in anti-dumping duty investigations the fact that, for purposes of determining
whether export salesto EEC markets were made at prices below costs of production, the Department
of Commerce had investigated the costs of production of the sdlmon farmers, rather than theacquisition
costs of the sdlmon exporters. Exporters, who negotiated the sales pricesin different export markets,
did not know the costs of production of the farms from which they purchased salmon, given that they
purchased salmon from a number of farms ranging from 18 to approximately 100. The farmers, on
the other hand, did not know the ultimate destination of the salmon they sold, and thus did not set
the export pricein the United States markets. In using the costs of production of unrelated suppliers,
the exporters had been penadlized.

145. Norway noted in this context that in determining the cost of production of the farmers, the
Department of Commerce had used the acquisition price of smolt, if that price was an arms-length
price, instead of the costs of production of smolt. Thus, the Department apparently believed that the
acquisition price between unrelated parties was the correct measure of the buyer's costs. However,
where the use of acquisition prices might have resulted in alower margins of dumping, aswould have
been the caseif the Department had used the exporters' acquisition prices, the Department had ignored
the acquisition price and had relied on an estimate of the costs of producing saimon. The use of the
farmers' costs of producing salmon rather than the acquisition price paid by the exporters had made
the investigation more expensive and complex and had given rise to problems of verification which
would have been avoided if the arms-length prices charged the exporters by the independent farmers
had been used.

146. The Panel asked Norway to indicate how the text of Article 2:4 of the Agreement in its view
required that the Department of Commerce should have relied on the exporters' acquisition prices for
purposes of determining the costs of producing salmon and to clarify how its argument on this issue
related to the views expressed in the investigation by the Norwegian exporters, who, according to the
Federa Register Notice of the final determination of dumping, had argued that "acquisition prices are
not relevant to the COP analysis'.’® |n response, Norway argued that, in an international dispute
settlement proceeding, the Government of Norway was not obligated to present the same arguments
as private Norwegian respondentsin the administrative proceedings beforethe investigating authorities
in the United States. Furthermore, the Federal Register notice had misrepresented the argument of
the Norwegian respondents. The Norwegian exporters had taken the view that the costs of production
should be determined on the basis of either (a) the exporters acquisition price plus processing costs,
genera and administrative expenses incurred by the exporters and an amount for profit, or (b) the
farmers' costsof producing salmon, plustheexporters' expensesand profits. Thepetitioner had argued
that the Department should use the higher of these two aternatives. It was in this context that the
exporters had argued that the use of acquisition priceswasinappropriate; the costsof producing salmon
had to be determined either on thebasisof theexporters' acquisition pricesor onthebasisof thefarmers
costs of producing salmon, but could not be selected by choosing whichever method produced thelarger
margins. Inabrief submittedinJanuary 1991 theexportershadreiterated that acquisition prices should
beused. Thus, the exporters had stated that:

10256 Fed.Reg., 25 February 1991, p.7672.



"Traditionally, the Department hasused an exporter' scost of acquisitionfrom anunrel ated supplier
as a measure of its production cost. Respondents strongly urged, and continue to urge, the
Department to maintain this methodology. "%

147. The United States argued that the Department of Commerce had properly based its costs of
production calculation on the costs of producing salmon in Norway, not on the exporters costs of
acquiring already-produced saimon.  Under the Agreement, this was the only way to determine
production costs. Article 2:4 explicitly required that a constructed normal value be based on "the
cost of production in the country of origin”. Therewas no basisin the Agreement for Norway' s view
that the Department of Commerce should have relied on the acquisition costs of Norwegian exporters,
rather than on the producers costs of production, in preparing its costs of production calculation.
Theexporters produced nothing and, therefore, had no production costs. Indeed, with few exceptions,
under Norwegian law the exporters were prohibited from producing sadmon. Under the Agreement,
the Department had been required to base its determination on the farmers' production costs.

148. The United States considered that the fact that exporters might not have knowledge of the
farmers' production costswasirrelevant under the Agreement becauseit wasthe production costswhich
must form the basis for the establishment of the normal value. Similarly, the farmers’ alleged lack
of knowledge concerning the destination of their product was irrelevant to their production costs.

149. TheUnited Statesconsidered that the useof thefarmers' acquisition costs of smolt for purposes
of calculating the costs of producing salmon was proper. The Department of Commerce had sought
to determine the costs of producing salmon, not smolt. Therefore, the costs of producing salmon
would reflect the price paid by the salmon farmer for smolt; the production costs of the smolt by an
unrelated smolt farmer was not relevant to the salmon farmer' s costs of production. The Department's
choiceinthisregard was consi stent with therequirement under the Agreement to consider the production
costs of the exported merchandise and was consistent aswell with the cal culation of constructed value.

150. The Panel asked the United States to further explain its view that exporters acquisition prices
wereirreevant to the costs of production of sddmon and to indicate whether the Department of Commerce
had considered the possible use of exporters acquisition pricesfor purposes of its costs of production
analysis. The Panel noted in this context a statement in a Department of Commerce Memorandum
of 20 August 1990 suggesting that the exporters acquisition prices might " become the starting point
in the cost analysis overall in this investigation”.**

151. Inresponse, the United States emphasized the unusua structure of the Norwegian salmon industry
in which farmers generdly were prohibited from exporting themsalves a product they grew and harvested
for theexport market. Therdatively few companies|icensed by thefarmers' co-operativeto purchase
from the farmers and export the product were generally prohibited from farming. The question of
whose costs - theexporters or thefarmers - should be considered in determining whether export sales
wereat below cost priceswas, under thisindustry structure, anovel one, meaning that the Department’ s
sampling and related methodology from other investigations of sales below cost cases had not been
particularly helpful or relevant. When the Department had initiated its sales below cost investigation
on20 August 1990, it hadinitialy plannedto"test" theexporters acquisition pricesagainst thefarmers
costs of production, and to use the higher of the two as the basis for the costs of production. Asthe
investigation had progressed, and the Department analyzed and verified the cost-related information
provided by both the farmers and the exporters, the Department had ultimately concluded, in
December 1990, that the exporters' acquisition priceswereirrelevant for costs of production purposes,

193Case Brief of the Norwegian Respondents, 14 January 1991, p.2.
1%4Memorandum from David L. Binder to Richard Moreland, 20 August 1990, p.3.
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and that the costs of producing the product should be based on the farmers costs of production, as
explained in a Memorandum dated 18 December 1990 from the Director of the Office of Policy.
The December 1990 Memorandum explained that the exporters acquisition costs would be relevant
only if it had been aleged that the exporter was selling its product at below the acquisition price.
However, since in this case it had been aleged that the prices to be used to determine normal value
(the export prices to a third country) were below the farmers' costs of production, the farmers' costs
were relevant because the farmers were the producers of the fish. The acquisition prices were just
that, prices, and not costs of production.

152. The United States noted in this context that, in a subsequent case, Fresh Kiwifruit from
New Zealand, the Department of Commerce had requested costs of production information from the
kiwifruit growers. Inthekiwifruit case, asin the salmon case, the growers were the actual producers
of theproduct. Thegrowerssold the kiwifruit to the New Zealand Marketing Board (the one exporter
in the country). The costs of production had not been based upon the price paid by the Board to the
growers but on the actual costs of production of the growers plusthe selling, general and administrative
expenses incurred by the Marketing Board.

3.1.6 Inclusion in the constructed norma vaues of a "freezing charge"

153. Norway argued that a fair and equitable treatment had been denied to Norwegian exporters
as a result of the treatment by the Department of Commerce of a "freezing charge’. This charge,
5 NOK per kilogramme, was collected from the exporters by the FOS in order to finance a freezing
programme introduced on a voluntary basis in January 1990 by the Norwegian industry with a view
to stabilize world market prices for fresh sadmon. Given that this charge was paid by the exporters
to the FOS for purposes of financing the freezing programme, it was completely unrelated to the costs
of production of fresh salmon. The Department of Commerce had nevertheless included this charge
in its calculation of the costs of production of fresh salmon even though the effect of the freezing
programme had been to raise prices of fresh salmon in world markets. The freezing charge was not
a cost of producing the exported fresh sadmon. By definition the charge was collected to cover the
costs of freezing salmon, not of producing fresh saimon. Consequently, the freezing fee was not a
proper cost to beincluded among the" reasonable amount™ for costsunder Article 2:4 of the Agreement.

Moreover, evenif it were a cost of production, the effect of the fee was to reduce the supply of fresh
salmon and increase its price.

154. TheUnited Statesnotedthat Norway appeared to arguethat, becausethe proceedsfromacharge
on fresh salmon were used to pay for a programme concerning another product, frozen salmon, the
charge was somehow not a cost of producing fresh sadmon. However, regardless of the purpose for
which the chargewas used, therewas no question that it was achargelevied on all sales of fresh salmon
for the explicit purpose of dealing with overproduction of fresh sdmon. This fee was an expense
incurred in the production of fresh salmon and it had therefore been proper for the Department of
Commercetoincludeit, like other production expenses, in its determination of the cost of production.

155. The Pand asked Norway to explain how in its view the trestment by the Department of Commerce
of the freezing charge as an element of the costs of production of fresh salmon was inconsistent with
Article 2:4of theAgreement. Inresponse, Norway pointed out that thefreezing programmeintroduced
inJanuary 1990 was voluntarily financed by members of the FOS. In the prevailing market situation,
the effect of this programme had been that Norwegian exporters had to reduce their profits by 5 NOK
per kilogramme. Thefeehad not been imposed on the producersof sdmon. Thechargewastherefore
an extraordinary cost which affected the profitsrealized by the exporters but not the costs of production.

Inventory costs were deducted from the norma rate of profit. The freezing charge was part of
inventory costs. Therefore, the decision of the Department of Commerce to treat this charge as an
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element of the cost of production was inconsistent with Article 2:4. An adjustment to account for
the freezing charge should have been made in the calculation of "the reasonable amount for profits'.

156. Norway aso pointed out that the FOS had an intermediary role in the trade between farmers
and exporters. The exporters bought directly from the farmers. These sales were recorded by the
FOS, which invoiced the exporters and paid the farmers. With respect to the financing of the freezing
programme, Norway explained that when the FOS invoiced the exporters, it added the freezing charge
of 5 NOK per kilogramme. Thus, the freezing charge was paid to the FOS by the exporters. The
individual salmon producer neither received nor had any claims to this money.

157. The Panel asked Norway to clarify whether it considered that inventory costs were not part
of aconstructed normal value. Inresponse, Norway explained that inventory costswould beincluded
within the constructed value as part of the " reasonable amount for administrative, selling and any other
costs' provided for in Article 2:4. However, such costs would reduce the " reasonable amount™ for
profit. Under the approach taken by the Department of Commerce, the freezing charge had been
double-counted in the constructed value calculation. First, the Department had included the charge
as an element of the costs of production. Second, the Department had added an arbitrary amount
for profit of 8 per cent over thecost of production. Thus, theactua amount of profit had been increased
(by 8 per cent of theinventory cost) whereas the amount added for profit should have been decreased.

158. TheUnited Statesargued that Norway wasfactually incorrect in claiming that the FOSfreezing
charge had been paid by exporters rather than by the farmers. At verification, the Department of
Commerce had determined that the farmers - the actual producers of salmon - paid the freezing fee.
Thisinformation had been provided by the exporters themselves and by the FOS. The United States
provided to the Panel copies of the relevant sections of the verification reports and a copy of areport
on ameeting held with FOS representatives on 9 November 1990. There was no question, therefore,
that the freezing charge was a cost of producing salmon levied on the farms and had been properly
treated as such by the Department of Commerce.

3.2 Calculation of constructed normal values

159. Norway argued that the affirmative find determination of dumping in the investigation of imports
of Atlantic salmon from Norway was inconsistent with Articles 2:4 and 8:3 of the Agreement as a
result of themethodol ogy used by the Department of Commercein the cal cul ation of constructed normal
values. In support of this claim, Norway made five submissions, pertaining to: (1) the use of
statistically invalid techniques in the construction of a sample for purposes of determining the costs
of production of Norwegian salmon farms; (2) the use of a simple, rather than a weighted, average
of the costs of production data obtained on the basis of this farm sample; (3) the use of the best
information available as abasis for the calculation of the costs of production of one of the Norwegian
farms; (4) theinclusion in the constructed values of an unreasonable amount for profit, and (5) the
useof the FOS processing feeasthe best information availablein the cal cul ation of exporters' processing
costs.

3.2.1 Sampling technigues

160. Norway argued that the sample of farms used by the Department of Commerce for purposes
of determining the costs of production of salmon was not in conformity with generally recognised
sampling techniquesand had resulted in an overstated costs of production figure, contrary to Article 2:4
of the Agreement. The costs of production figure calculated by the Department of Commerce had
been much higher than the figure calcul ated by the EEC initsanti-dumping investigation and thefigure
calculated by the Norwegian Directorate for Fisheries in an annual survey of costs of production in
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the Norwegian salmon industry.*® Norway pointed in particular to the fact that, as a result of the
limited number of farms selected and the failure of the Department of Commerce to stratify the sasmple
by farm size, no account had been taken of differences in costs of production between the farms who
supplied the exporters. The use of a single cost of production figure for any exporter was a biased
estimator which led to an overestimate of the cost of production of the salmon sold by the exporter
unless smaller farms had lower costs of production than larger farms.  In fact, the largest farms in
Norway had by far the lowest cost of production. The data obtained by the Department of Commerce
for the seven sampled farms indicated that for the largest farm, costs of production were 26.24 NOK
per kilogramme, compared to a weighted average of the figures for the seven farms of 34.30 NOK
per kilogrammeand asimpleaverageof 39.39 per kilogramme. Giventhisnegativecorrelation between
cost of production and farm size, the decision of the Department of Commerce not to stratify thesample
by farm size was inconsistent with proper statistical procedures.

161. Norway also argued that the farm sample used in the cost of production investigation was
inconsistent with proper statistical techniques in that two exporters had been lost to the study because
the farms selected from the lists of farms provided by these exporters had not supplied any salmon
totheexportersduring the period of investigation. In particular inview of thesmall size of the sample,
the Department should have sel ected additional farmsfor theseexporters. TheNorwegian respondents
had suggested to the Department that it use the sample of 42 farms used by the EEC initsanti-dumping
duty investigation of imports of Atlantic salmon from Norway.'® Norway also pointed out that farms
which were located in a region accounting for less than 25 per cent of the number of farms supplying
salmonto anindividua exporter had no chance of being selected for the sample used by the Department
of Commerce in its costs of production investigation.

162. Norway noted that the United States had acknowledged that the farm sample used for purposes
of the cost of production investigation in the salmon case had been flawed. Thus, in a more recent
case concerning imports of Kiwifruit From New Zealand, the Department of Commerce had taken
asample stratified by size and geographica location. In explaining its sampling methodology in that
case, the Department had referred to the deficiencies in the sampling techniques used in the salmon
casel

"...considering our recent experience in the case of Salmon from Norway, it would be prudent
to ensure that we have a valid universe from which to select." %

163. Norway, responding to a question by the Panel on which factors it believed should have been
taken into account in the selection of farms, explained that, since the purpose of the cost of production
investigation was to determine the average cost of production per kilo salmon and not per farm, the
United States should have taken into account the size of the Norwegian farms, as measured by their
production volume when alocating the farms between regions. The Department of Commerce had
the information necessary to stratify the farms by size.’® Even the petitioner had objected to the use
of only seven farms and to the failure to account for differences in farm size.'®

164. The Panel requested Norway to explain whether its statement that the use of the costs of
production of asingle farm for any exporter was a biased estimate reflected a criticism of the number
of farms in the sample or whether this point pertained to Norway's argument that a weighted average

105 Annual Survey (1989) by the Norwegian Directorate of Fisheries.

106 | etter from David Pameter to Richard Moreland, 22 August 1990.

107 Memorandum from Richard W. Moreland to Francis J. Sailer, 18 July 1991, p.8.
108 Memorandum from C. Olivieri and T. Oakes to the file, 17 August 1990.

199 Petitioner's case brief of 14 January 1991, cited in respondent's rebuttal brief at 27.
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of the costs of production of the farms in the sample should have been used.*® In response, Norway
noted that smaller farms were over-represented in number compared to their contribution to tota
production volume, thus creating ahigh probability that they would be over-represented in the sample.
This would lead to an overestimate of the costs of production, unless smaller farms had lower costs
of production than larger farms. However, this point was also relevant to the question of the use
of a weighted average of the costs of production of the ssmpled farms. By weighting the average
to reflect more closely the actua distribution of production supplied to exporters, the Department of
Commerce could have adjusted for some of the bias inherent in the use of such a small sample.

165. TheUnited Statesargued that, initsanaysisof the cost of production of the Norwegian salmon
farms, the Department of Commerce had applied proper sampling techniquesinlight of theinformation
beforeit, as authorized by Article 6:8 of the Agreement. In August 1990, after the Department had
decided to examine whether export salesto EEC markets were made at prices bel ow cost of production,
the Department had decided to develop a sample of farms for each of the eight exporters under
investigation, each sampleto be drawn from a universe of farms with which the exporter had actually
dealt during the period of investigation. In order to ensure that the information to be provided by
the farms could be verified in time, the number of farms selected for each exporter had been limited
to, at most two. The farms selected would be drawn from the lists of farms provided by the exporters
in their responses to Section A of the questionnaire issued on 30 April 1990. As explained in a
Memorandum dated 4 September 1990, (acopy of which was provided to the Panel) the farms on each
list had been divided into two regional categories: the northern and the southern regionsin Norway.
This had been done because evidence on the record showed that production costs were typically much
higher in Norway's northern region than in its southern region. The Memorandum also explained
that one farm from each region was selected for an exporter only if each region included more than
20 per cent of the farms on the list; otherwise, only one farm was selected for an exporter and that
selection was made from the region which included 80 per cent or more of the farms on the list.
This procedure was used in order to ensure that the sole farm selected for an exporter did not come
from aregion where the small minority of farms with which the exporter dealt were located. Under
these procedures, three exporters had two farms selected, and five exporters had one farm selected,
for atota of elevenfarms. On 21 August, questionnaires had been issued to these eleven farms, with
an instruction to respond by late September 1990.

166. TheUnited States pointed out that on 30 August 1990 the Department of Commerce had been
informed for the first time that the lists of farms provided by several exporters in response to the
Section A questionnaires contained erroneous information and that several of the farms selected by
the Department for purposes of its cost of production analysis actually had not sold any salmon during
the period of investigation to the exportersto which they werelinked. Based on this new information,
the Department had concluded that the exporters' lists were flawed because they contained the names
of farms from which the exporters had not purchased any salmon during the period of investigation.

The Department had determined that it could not devel op new samplesfor each exporter becausethere
was no way to determinefrom the flawed lists which farms actually had sold to theindividual exporters
during the period of investigation and because there was not sufficient time left in the investigation
to develop a new sample, present questionnaires to new farms, and anayse and verify the responses.

Instead, the Department had decided to proceed to collect cost of production information from the
remaining farms selected for the survey, i.e., the farms which actualy had supplied saimon to the
exporters during the period of investigation and to develop an average cost of production from the
remaining farms.*** Because of the erroneous information provided by the exporters, the Department

19 Infra, section 3.2.2.
11 Memorandum from Richard W. Moreland to Francis J. Sailer, 13 September 1990.
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had been placed in an untenable position and had had no reasonable option other than to rely solely
on data from the remaining seven farms.

167. In response to Norway's argument that the Department of Commerce should have selected
additiona farms after having learnt that several of the farms on the lists provided by the exporters
had not sold salmon to these exporters, the United States argued that it had been too late in the
investigation to add farms.  The list from which the sample had been drawn and from which any
additions to the sample would have to have been drawn was flawed. The Department could not have
relied on such a flawed document and could not have relied on the exporters to provide correct
information in atimely manner; after al, it had taken the exporters fourteen weeks to report the first
set of errorsin their responses. The exporters own errors had forced the Department of Commerce
to rely on the seven farms and had precluded the Department from augmenting the sample.

168. TheUnited States considered that the reliance by the Department of Commerce on the information
before it was authorized under Article 6:8 of the Agreement which provided that:

"In casesin which any interested party refuses accessto, or otherwise does not provide, necessary
information within areasonable period of time or significantly impedes the investigation, preiminary
and final findings, affirmative or negative, may be made on the basis of the facts available.”

Inthe caseunder consideration, the Norwegian exportershad not provided necessary informationwithin
areasonableperiod of time, and the Department had properly relied onthefactsavailablein constructing
its sample.

169. TheUnited Statesfurther arguedthat thesurvey of farmsasoriginally chosen by the Department
of Commerce was statistically vaid. The farms had been chosen using a random number generator
process, whichwasawidely used sampling technique. Thesampleasoriginally structured hadincluded
farms of different sizes and located in both the southern and the northern parts of Norway, thus taking
account of all thefactorswhich Norway hadindicated would account for cost differencesbetween farms.

170. Inresponseto aquestion by the Panel, the United Statesemphasized that the original intention
of the Department of Commerce had not been to construct a single sample of farms for the eight
exporters under investigation but a set of samples, one for each of the eight exporters, so that the cost
of production developed for each exporter could be developed from information on farms with which
the exporter had actualy dealt during the period of investigation. However, after the Department
had been informed of the errorsin the lists of farms submitted by the exporters, it had abandoned this
original plan and had decided to treat the seven remaining farms who had actually sold salmon during
the period of investigation as a single sample representative of al saimon farms in Norway. The
decision to proceed with an average of the cost of production data of these seven farms was not only
consistent with Article 6:8 of the Agreement but was also supported by evidence provided by the
Government of Norway indicating that the overwhelming number of farms in Norway ranged from
8-12,000 cubic meters. Except for two of the seven farms, the remaining five farms included in the
sample were of sizes ranging from 8-12,000 cubic meters. The remaining farms therefore could
reasonably be considered to be representative of the industry.

171. The Panel asked the United States to explain whether any other facts had been considered by
the Department of Commerce as a possible basis for the calculation of the costs of production of the
Norwegian saimon farms. The United States responded that there were two possible sets of other
data which the Department might have used, but had correctly chosen not to use, in its fina
determination. First, the Norwegian respondents had asked that the Department use cost of production
information which had been submitted in the EEC' s anti-dumping duty investigation of imports of Atlantic
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salmon from Norway. Asexplained in aletter dated 11 September 1990 to the Norwegian exporters,
the Department had declined to use this information for a number of reasons.**> The exporters had
failed to provide the Department with adequate information describing the sampling methodology
employed in the EEC investigation, which had prevented the Department from detecting any biases
which might have been inherent in the EEC samples. In addition, the Department had reviewed the
guestionnaire sent by the EEC authorities to certain farms in Norway and had concluded that the
responses to this questionnaire would be inadequate for purpose of its investigation. Moreover, the
sample used in the EEC investigation had been prepared in part by the Norwegian parties to that
investigation, raising doubts about whether the farms chosen were representative of the Norwegian
industry.  Second,the Department aso could have relied on a study conducted in 1988 by the
Government of Norway of the cost of production of Norwegian salmon farms.  Indeed, the petitioner
had strongly urged the Department to use the results of this study as a measure of adverse best
information available. TheNorwegian exportershad never urged the Department torely in any manner
on thisstudy. Sincethisstudy had been for the period of oneyear prior to the period of investigation,
and had been derived through procedures not wholly understood by the Department or in accordance
with the Department' s cost of production methodology, the Department had decided instead to attempt
to develop an actua cost of production from farmers who had actually sold to the exporters during
the period of investigation.

172. Norway rejected the argument of the United Statesthat the Department of Commerce had been
placed in an untenabl e position because of the erroneous information provided by the exportersin their
responsesto section A of thequestionnaire. Any errorsinthelistsof farmsprovided by these exporters
were the result of the fact that the Department had asked for the wrong information.™®* Norway also
rejected the argument of the United States that the Department of Commerce had only been informed
of these errors on 30 August 1990.™*

173. Inresponsetotheargument of theUnited Statesthat thesampling methodology originally chosen
by the Department of Commerce was statistically valid, Norway argued that, while it was correct that
the use of arandom number generator was awiddy used sampling technique, this done was not sufficient
to make the sample statistically valid. Other aspects of the procedures followed by the Department
wereinconsistent with recognized statistical techniques. Thus, in designing the origina samples, the
Department had not consulted its own Office of Statistical Standards and Methods.  The Department
had also failed to consult with the FOS or other Norwegian salmon industry organizations in order
to develop a representative sample.  While the United States had argued that the sample originaly
chosen had included farms of different sizes and in different geographic locations, the sample actually
used had never been stratified by size and the stratification by geographical location had been nullified
when the Department of Commerce had removed four of the eleven farms.

174. Inlight of Norway's statement that the costs of production figures resulting from the sample
drawn by the Department of Commerce were far above the figures resulting from studies conducted
by the Government of Norway, the Panel asked Norway to indicate whether the Norwegian respondents
had ever suggested that the Department use the data of the Government of Norway in its costs of
production analysis. Inresponse Norway noted that, following the alegation of the petitioner that
salestothird countrieswereat pricesbelow costs of production, the Norwegian respondentshad pointed
out to the Department of Commerce that the costs of production used by the petitioner was based on
data for 1988, contained in a study by the Norwegian Government, and that the costs of production

12) etter from Francis J. Sailer to David Palmeter, 11 September 1990.
13 Supra, paragraph 123.
14 Supra, paragraph 121.
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had actually declined sincethen.*** TheNorwegian respondentsthushad considered that the cost figures
for 1988 would have to be adjusted to take into account the recent declines of costs.

175. Norway argued that, as demonstrated by an affidavit of a statistical expert, dated
11 December 1991, the farm sample used by the United States for purposes of determining the cost
of production of Norwegian salmon had a probability of 93 per cent of overstating the costs of
production. Whilethe use of sampling techniques might be appropriatein order to expeditiously carry
out an anti-dumping duty investigation, such techniques had to be reasonably designed to achieve their
purpose - in this case calculating the costs of production in as accurate a manner as possible.  This
required the use of statistically valid sampling techniques. In the proceedings before the Panel, the
United States had failed to provide any explanation of how the sample used by the Department of
Commerce had resulted in an accurate measurement of the farms' costs of production. The small
size of the sample initself had produced a high risk of an incorrect average cost of production figure,
giventhelargevariationsin cost of productionbetweenfarms. Inother investigationsinwhich sampling
techniques had been used by the Department of Commerce, emphasis had been put on the need to have
aslarge asampleas possiblewith as broad a geographical base aspossible. In those cases, the samples
used had been two to four times larger than the sample used in the salmon case. '

176. With respect to the affidavit of the statistical expert provided to the Pandl by Norway, the
United States considered that Norway was attempting to insert new evidence into the record before
the Pand. However, under Article 6:8 of the Agreement, the Department of Commerce had been
authorized to base its determination on the information beforeit. It wastoo late for the Government
of Norway to attempt to provide new information which could and should have been presented by the
Norwegian respondentsto theinvestigating authorities. Theaffidavit of thestatistical expert had never
been provided to, and therefore could not have been used by, the Department of Commerce. This
document was therefore not relevant to the Panel's review of what the Department had done on the
basis of the information before it.

177. Inresponseto aquestion by the Panel to comment on Norway's argument (based on the above-
mentioned affidavit) that the sample of farms used for the cost of production anaysis had a 93 per
cent probability of beinginaccurate, theUnited Statesargued that the analysisleading to theconclusion
inthisaffidavit that the second farm sampl e had overestimated the cost of production contained anumber
of flawswhich reflected amisunderstanding of the rdle of the samplein the anti-dumping investigation.
First, theaffidavit suggested that theoriginal method of sel ecting exportershad been biased. However,
the Department of Commerce had not intended to select the eight largest exporters, accounting for
at least 60 per cent of all exports to the United States, as a representative sample of all Norwegian
exporters. TheDepartment normally attempted to analyzea | exportsof theproduct under investigation
to the United States. When thetotal number of exporters subject to investigation wasrelatively large
(in this case more than 70 exporters) the limited resources which the Department could devote to any
one case made 100 per cent sales coverage impossible.  Thus, the Department must in such a case
select from the pool of al exporters those who would beinvestigated. To maximize the share of total
export sales analyzed, the Department investigated the largest exporters. This limited coverage of
export salesdid not, however, prejudicetheinterests of non-sel ected exporters. The Department would
include in the investigation al exporters who submitted sales and price data on a voluntary basis.
Therefore, any non-sel ected exporter who believed that hewould not befairly represented by the sel ected

15 etter from David Palmeter to Robert Mosbacher, 10 August 1990.

M8Fresh Kiwifruit from New Zedland, 56 Fed.Reg., p. 60,092 (1991); Certain Fresh Winter
Vegetablesfrom Mexico, 45 Fed.Reg., p.20,5122 (1980); Certain Fresh Cut Flowersfrom Colombia,
55 Fed.Reg., p.20,491 (1990), and Fall-Harvested Round White Potatoes from Canada, 48 Fed.Reg.,
p.51,669 (1983).
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exporters was free to join the investigation and have its own dumping margin calculated. There had
been no Norwegian exporters who had requested such treatment in this case.  Second, Norway's
consultant had criticized the selection by the Department of eeven fishfarms in the sample used for
purposes of the cost of production analysis. The Department had determined that the methodol ogy
employed would provide a representative sample which could still be analyzed and verified in time.
To satisfy Norway' s consultant, the Department might have had to sample 20 or 30 fishfarms, which
had simply not been possible if the Department were to satisfy the requirements of the Agreement.

If investigating authoritieswere given the timeto conduct scientifically exact samples, therequirement
that investigations be concluded within oneyear could not bemet. Finally, the consultant had criticized
the Department' s decision not to weight the farms by size.  However, the Department’ s intention had
been to estimate cost of production for each of the eight exporters based on a sample from the pool
of farmers supplying each exporter. Information on the record had shown that large, low-cost farms
represented only about 4-5 per cent of total production volumein Norway. The Department had had
no information on the volumes of salmon shipped from these farmsto the eight exporters. Therefore,
with respect to the cost of salmon shipped to the eight exporters, there had been no basis to attach
greater significance to the cost of large farms relative to the cost of small farms.

178. Norway noted that, during the meeting of the Committee on Anti-Dumping Practices held under
the provisions of Article 15:3 of the Agreement, the United States had claimed that its sampling
methodology had been " designed to arrive at representative costs for each of the eight exporters based
on their individual experiences." (ADP/M/33, paragraph 40). In fact, the Department of Commerce
had considered neither the costs of theindividual exporters (which would have entailed an examination
of their acquisition prices) nor the individual costs of their suppliers. Instead, the Department had
calculated one costs of production figure for al samon farmers and had applied this figure to all
exporters, regardless of the individual experiences of the exporters or of their suppliers.

179. The United States argued that Norway missed the point made by the United States that the
sample as originaly planned by the Department of Commerce would have provided individual costs
of production calculations of each of the eight Norwegian exporters but that the reduction in the sample
size due to the erroneous questionnaire responses had forced the Department to change this plan and
to calculate asingle cost of production applicableto al eight exporters. Had the Department followed
its original plan, it would have had to rely on the best information available for three of the eight
exporters (Skaarfish, Chr. Bjelland, and Saga). The United States noted in this context that the
Norwegian respondents in the investigation had never raised any objections to the sample used by the
Department, even though they had the opportunity to do so, given that the methodology of the
Department had been availablefor review and comment by all interested partiesduring theinvestigation.
Rather, the Norwegian exporters had generally objected to any investigation of the farmers and had
suggested that, if the Department were to proceed with investigating the farmers' costs it should use
the cost information gathered by the EEC in itsinvestigation of Norwegian salmon exportsto the EEC.
After the Department had announced on 7 September 1990 that it would combinethe cost of production
of the seven remaining farms, the Norwegian respondents had not objected to this proposa then or
for the remainder of theinvestigation. Therewas nothing in therecord of theinvestigation to indicate
that they were dissatisfied with the use of the seven farms or with the identities of the farms in the
survey. Consequently, none of the objections raised in the proceedings before the Panel by the
Government of Norway had ever been placed beforethe Department of Commercefor its consideration.
Therefore, the Panel was being asked by Norway to act as an investigating authority and to review
factua issuesin thefirst instance. Norway's approach lost sight of the very different réles accorded
to the investigating authorities and a dispute settlement panel under the Agreement.

180. Norway contested that, as argued by the United States, the Norwegian respondents had not
objected to the sampling methodology used by the Department of Commerce. Thus, in aletter dated
10 August 1990, counsel for the Norwegian respondents had stated that:
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"While petitioners postulate a single cost of production in Norway, the fact is that there are 700
different costs."**

0On 22 August 1990, counsel for theNorwegian respondents had requested the Department of Commerce
to use the sample of forty-two farms used by the EEC in its anti-dumping investigation of imports of
salmon from Norway.*® Findly, in a letter dated 30 August 1990, counsel for the Norwegian
respondents had stated inter dia that:

"Choosing one farmer to represent the costs of a particular exporter makes no theoretica or practica
sense." 119

181. Norway aso argued that the sampling technique used by the Department of Commerce in its
cost of production analysisin the salmon investigation differed significantly from sampling techniques
used by the Department in similar cases. Thus, in Fall-harvested round white potatoes from Canada'®
the Department had examined the costs of both unrelated and rel ated growers and growers/distributors.
A random sample of nineteen farms had been taken, stratified by size of the farm, type of farm and
by geographical location. The Department had determined that this sample provided a statistically
vaid 95 per cent certainty of accuracy. InCertain Fresh Cut FlowersFrom Colombia'®* the Department
had selected at random fifteen farms after stratifying by size and taking relative market strength into
account, whilein Certain Fresh Winter V egetables From Mexico® the Department of Commerce had
determined that a sample of thirty five farms was necessary to ensure accurate results "by al conventiona
statistical measures'.  This sample had been enlarged by about 50 per cent after the preliminary
determination in order toincreaseitsaccuracy. Inthat case, the Department had expressly recognized
the importance of stratifying the sample by farm size.  Finaly, in the recent case concerning Fresh
Kiwifruit from New Zedand'* the Department had taken a sample consisting of nineteen farms, sratified
by size and geographical location.

182. Inresponseto Norway's comment that in other cases where sampling techniques had been used
by the Department of Commerce, thesampleshad beenlarger thaninthesalmon case, theUnited States
argued that samples had to be tailored to the facts of each case.  Simply because more farms had been
included in other samples did not mean that these samples were necessarily more representative. For
example, in Fresh Kiwifruit From New Zeaand, the Department had sampled 20 farms from the more
than 2000 kiwifruit growers in New Zealand. The 20-member sample also had taken into account
differencesin size and geography because it had been reported that these factors had a significant effect
on cost. Inthe salmon case, the Department had sampled eleven farms from a universe of 700 salmon
growers. Norway hadreported that dmost all farmswereidentical in size and the sample had therefore
not included size as a stratification factor. The sample had taken differences in geographic location
into account, because the information provided to the Department had indicated that there were
differences in costs between farmers in the north and farmers in the south of Norway.

183. Inresponse to a question by the Panel on the factual basis of Norway's argument that costs
of production varied by farm size, Norway first referred to the letter, dated 10 August 1990, from
counsdl for the Norwegian respondents in which it had been stated that, contrary to what had been

17 |etter from David Pameter to Robert Mosbacher, 10 August 1990, p.12.
18 | etter from David Pameter to Robert Mosbacher, 22 August 1990.
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12048 Fed.Reqg., 51,669 (1983).

12155 Fed.Reqg., 20,491 (1990).

12245 Fed.Reg., 20,512, (1980).
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alleged by the petitioner, therewere in fact 700 different costs of production in the Norwegian salmon
industry. Second, the sample of forty-two farms used by the EEC in its anti-dumping investigation
had shown variations in the costs of production from NOK 12.60 to NOK 53.74. Third, the annual
study conducted by the Norwegian Directorate of Fisheries in 1989, based on an examination of
information provided by 293 salmon farms, showed that the costs of production of average farmsin
eight different regions varied from NOK 28.68to NOK 37.21 per kilogramme. Moreover, this study
had found significant differences in costs of production of farms located within the same regions.
This study aso indicated that in 1989 the costs of production of the average Norwegian farm were
NOK 32.32 per kilogramme but that the costs of production of the average farm in the group of fifteen
farms with the lowest costs of production wer NOK 19.41 per kilogramme. Finaly, theinvestigation
conducted by the Department of Commerce of the costs of production of the seven sampled farms
indicated that these costs varied from NOK 26.24 to NOK 48.06 per kilogranmme. The Department
of Commerce therefore could not have been unaware of the need for a sample including a far larger
number of farms.

3.2.2 Use of asimple, rather than a weighted, average of the cost of production data obtained on
the basis of the farm sample

184. Norway argued that the failure of the Department of Commerce to weight average the cost
of production figures resulting from the sample of seven farms was not in conformity with recognized
averaging techniques and had led to an artificially high constructed normal value. This led to an
estimated average cost of production per kg. per farm. Instead, aweighted average should have been
used in order to estimate a cost of production per kg., to be compared to the import price. The use
of asimpleinstead of weighted average of the cost of production data had morethan doubled themargin
of dumping from around 9 per cent to 23.8 per cent. The cost of production data of salmon farms
differed considerably. These varietiesin costs had been disregarded by the Department of Commerce
when it applied asimple average. Thus, the largest farm in the sample had a cost of production of
26.24 NOK/Kg., whilethesmaller farmshad costs of production of upto48.06 NOK/kg. Thedecision
to use a simple average of these figures had not merely been a matter of administrative convenience,
given that the Department of Commerce had the information to apply either a ssimple or a weighted
average. Nothing in the Agreement permitted the United States to use a meaningless estimate as the
basis of the "cost of production” in Article 2:4.

185. Norway pointed out that, on 13 February 1991, the Department of Commerce had reconsidered
the question of whether the seven farms should be stratified according to size and be assigned aweight
proportional to each farm's share of total Norwegian production. The Department had claimed that
there was no basis to weight costs of farms of different sizes because there was no information in the
record concerning production. However, the only information needed for this purpose would be basic
dataon the production volumesof theindividual farmsincludedin the sample. Such dataon production
volumes had been provided by the respondents.

186. Norway aso noted that the decision of the Department of Commerce not to weight-average
the cost of production datawas contrary to its practicein other cases. Thus, in Fall-Harvested Round
White Potatoesfrom Canada'** the Department had applied aweighted average of thecostsof production
of the growers included in the sample used in that case.

187. In response to a question by the Panel on the factua basis of Norway's statement that the
Department of Commerce had possessed the necessary information to apply a weighted average of

12248 Fed.Reg., 51669 (1983).
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the cost of production data, Norway referred to aMemorandum dated 17 August 1990.'%° In response
to a question by the Panel on the factors which should have been taken into account in the weighing
of the cost of production data, Norway explained that these data should have been weighed by the
production volume of the individual farms in the sample. The Panel asked Norway to explain how
Norway's argument that the Department had before it sufficient information to enable it to apply a
weighted average of the costs of production data could be reconciled with Norway's statement that
the Department had failed to request this information in its questionnaire.  Norway explained that
its statement regarding the Department’ s failure to request the relevant information addressed an argument
madein an internal Memorandum of the Department, dated 13 February 1991, that it was not possible
to calculate a weighted average because of the lack of relevant data.'*®* However, those data, i.e.,
dataregarding thesizeof the seven farms, would have been easier to obtain than much of theinformation
actually obtained by the Department. If this information was not available in the form desired by
the Department, it was because the Department had not requested the information in this form.

188. Norway pointed out that, by using asimple average of the costs of production datafor the seven
farmers in the sample, the Department of Commerce had determined the costs of production for the
investigation periodto be NOK 39.39 per kilogrammeof gutted salmon. Converted into round weight,
this simple average corresponded to NOK 35.45 per kilogramme. That a weighted average of these
data would have been more correct was confirmed by the fact that an annua survey conducted by the
Norwegian Directorate of Fisheries of the costs of production of salmon showed that the costs of
production per kilogramme round weight were NOK 30.47.**" In this survey, 293 out of 700 salmon
farms had been examined.

189. TheUnited Statesargued that the Department of Commerce had properly used asimpleaverage
of the farms' costs of production to reflect the fact that 96 per cent of salmon production in Norway
took place in small farms, with large farms accounting for only four per cent of salmon production
inNorway. Oneof thesevenfarmsinthesample, the Bremnesfarm, was one of thelargest in Norway,
and thus had represented a far greater share of the total production in the sample than large farms
represented of total production in Norway. Weight-averaging would have provided much greater
importance to thislarger, more efficient farm relative to the sample than large farms occupied relative
to the Norwegian salmon industry asawhole. The Department therefore had applied asimple average
to avoid the distortion of costs attributable to Bremnes. However, even under the simple average
this farm had accounted for 14 per cent of the cost sample, giving larger, lower-cost farms more
prominence in the sample than they actualy had in the Norwegian industry.

190. The Panel asked the United States to indicate whether the decision not to weight-average the
cost of production data had been taken before the Department had obtained these data.  The
United States replied that this decision had been made after counsel for the Norwegian respondents
had reported that certain farms which had claimed to have supplied the exporters during the period
of investigation in fact did not.

191. With respect to thereconsideration on 13 February 1991 of the decision not to weight-average
the cost of production data, the United States observed that, in response to comments by the parties
to the investigation the Department of Commerce had reviewed its decision to use a smple average
of the seven farms' costs. Given that the overwhelming number of farms were in the same size range
(8-12,000 cubic metres) and that there was no reliable information on the total Norwegian production

125 Memorandum from Caroline Olivieri and Tracey Oakes to the file, 17 August 1990.
126 Memorandum from David Mueller to David L. Binder, 13 February 1991.
127 Annual Survey (1989) by the Norwegian Directorate for Fisheries.
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volumes which would allow stratification by size, the Department had concluded that a simple average
of the production costs was preferable.

192. In response to Norway's reference to the use of a weighted average of growers production
costsin Fall-Harvested Round White Potatoes from Canada, the United States argued that in that case
the Department of Commerce had not been faced with a situation in which the exporters were not the
growers of the production under investigation. No attempt had been made to create a sample for each
individual exporter in that case since the exporters themselves were the growers.

193. In response to the argument of the United States that weight-averaging the cost of production
data would have given much greater importance to the Bremnes farm relative to the sample than large
farms occupied relative to the Norwegian industry as awhole, Norway argued that Bremnes was not
one of the ten largest salmon farms in Norway.'® In any case, what mattered was the proportion
of production supplied to exporters to the United States, not the proportion of total production in
Norway.

194. TheUnited Statesnotedthat initsquestionnaireresponsefiled on28 September 1990, Bremnes
had reported its production volume at 70,600 cubic metres, an assertion which had not been withdrawn
or corrected at any time during theinvestigation. Initsresponseof 15 May 1990 to the questionnaire
in the countervailing duty investigation, the Government of Norway had reported that there were only
thirteen farms with a size larger than 12,000 cubic metres. Norway had listed the ten largest farms,
whose sizes ranged from 20,000 to 52,000 cubic metres and had stated that these farms accounted for
about 4 per cent of Norwegian production.*® The Department of Commerce had quite reasonably
concluded that, given Bremnes' reported size, it was among the largest farmsin Norway. Thus, the
information provided by Bremnes itself refuted Norway's claim that Bremnes was not one of the ten
largest farms in Norway. There was, therefore, no question about the factual underpinning for the
conclusions drawn by the Department concerning the relative sizes of the small and large sectors of
the Norwegian industry and the size of the Bremnes farm. The information relied upon had been
provided either by the private Norwegian interests or by the Government of Norway in the countervailing
duty investigation. Norway could not now disavow that information. In using a simple average of
the cost of production data, the Department had chosen a more representative approach than would
have been the caseif it had weight-averaged the farms' cost of production, thereby over-representing
the few lower-cost farms such as Bremnes, and under-representing the many higher-cost, small-sized
farms. There was no requirement in the Agreement which precluded the Department from insuring
that the results of its sampling more accurately reflected the composition of the sampled industry.

195. Norway considered that the argument of the United States regarding the size of the Bremnes
farm reflected an inconsistency in the position of the United States. Thus, in a Memorandum dated
17 August 1990, the Department of Commerce had stated that ... since most of the fresh farms are
relatively similar in size ... the size factor does not become an issue in creating a sampling strata’.**
However, on the other hand, the Department had invoked the size of the Bremnes farm as a reason
to apply a simple, rather than a weighted-average, of the cost of production data.

196. Inresponse to Norway's argument that there was an inconsistency between the position taken
in the Memorandum of 17 August 1990 that farm size was not a relevant factor in the construction
of thesampleand thelater decision not to weight-averagethe cost of production dataof the sevenfarms,

280uestionnaire Response of the Government of Norway in theCountervailingDutyl nvestigation
of Fresh and Chilled Atlantic Salmon from Norway, 14 May 1990.
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the United States argued that the information available to the Department of Commerce indicated that
the main difference in costs between farms was rel ated to geographic location. Therefore, geographic
location had been accounted for in the sampling methodology. The size of the farms had not been
considered significant to the creation of the sampling strata, given that in May 1990 the Government
of Norway had reported to the Department that 96 per cent of al salmon farms in Norway ranged
in size between 8-12,000 cubic metres. When deciding whether to calculate a simple or a weighted
average of the sample, it had been necessary to take note of the fact that two of the sampled farms,
Bremnesand Austevoll, weresignificantly larger thanthe8-12,000 cubic metrerangewhichrepresented
the overwhelming mgjority of theindustry. Therefore, theunusual size of thesetwo farmshad properly
been taken into account by the Department in calculating the average cost of production.

197. Norway made the following comments on the argument of the United States that the evidence
before the Department of Commerce had indicated that the Bremnes farm was one of the ten largest
salmon farmsin Norway. First, what the United States had referred to as onefarm, Bremnes, actually
was two farms. Bremnes, with a reported size of 46,600 cubic metres, and Ola Svendsen, referred
to as Jondal, with areported size of 24,000 cubic metres. Second, the reponse of the Government
of Norway regarding the size of the farms in Norway had been based on a standard depth per farm
of 5 metres. Thus, the numbers reported for the ten largest farms had been based on that standard.
Bremnes had adepth greater than 5 metres and had reported its actua size. If one used the Norwegian
Government's standard 5 metre depth, Bremnes' size was only 18,000 cubic metres. Jondal aso had
adepth greater than 5 metres. Using the Government' s standard, itssizewas only 12,000 cubic metres.
Third, the report of the Norwegian Government had been based on individual concessions, and had
listed Bremnes and Jondal as separate farms. Thus, neither Bremnes nor Jondal was one of the ten
largest farms in Norway and these companies were not included in the list of the ten largest farms
of the Norwegian Directorate of Fisheries. Theinformation provided by the Government of Norway
to the Department of Commerce on the size of salmon farms had therefore been correct. Norway
noted that the above information had been provided to the Department of Commerce during the course
of the anti-dumping duty investigation.**

198. The United States argued that the official data of the Government of Norway understated the
size of the Bremnes farm and that the Department of Commerce could rely on the actua size reported
by Bremnes itself rather than the fictitious size reported by the Government of Norway. In any event,
even under the understated figures of the Government of Norway, Bremnes would be among the largest
farms in Norway.

3.2.3 Use of the best information available as a basis for the calculation of the costs of production
of one of the Norwegian farms

199. Aspart of itsclaim that the United States had cal cul ated constructed normal values in amanner
inconsistent with Articles 2:4 and 8:3 of the Agreement, Norway also referred to the treatment  of
the questionnaire responses filed by one of the seven farms in the sample used by the Department of
Commerceinitscostsof production anaysis. TheDepartment had rejected the questionnaireresponses
of thisfarm, Nordsvaaks, intheir entirety becausethisfarm had failed to report the costs and expenses
of a second farm which the Department considered to be related to Nordsvalaks. As evidence of the
existence of arelationship the Department had relied on the fact that one of the owners of Nordsvalaks
also owned the second farm (Furberg Yttersian A/S("F&Y")). The questionnaire had been addressed
only to Nordsvaaks and it would have been easy for the Department to add the second farm to the
responsefiled by Nordsvalaks. The Department, however, had rejected the cost information provided
by Nordsvalaks and had used the highest costs of production figure found for any other farm in the

131 Respondents' Rebuttal Brief, 14 December 1990, pp.16-17.
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sample as the best information available for the calculation of the costs of production of Nordsvalaks.

Norway noted that the questionnaire responses filed by Nordsvalaks had been rejected even though
the information provided by this farm had been verified by the Department. The resort to the best
information available as the basis for the costs of production caculation for this farm had been
particularly detrimental because of the fact that the Nordsvaaks farm was the second lowest cost producer
among the seven farms in the sample.

200. The United States argued that the Department of Commerce had acted consistently with
Article 6:8 of the Agreement in disregarding theinformation provided by the Nordsvalaksfarm. The
guestionnaire responses filed by thisfarm had been rejected after it had been determined at verification
in Norway that there were such serious omissions in these responses that an entirely new response
would have been necessary. At verification, the Department had discovered that Nordsvaaks had
misrepresented that it was not related to other producers and that it actualy was related to another
samon farm with which it engaged in extensive inter-company transfers. The Department had concluded
that the existence of this related farm raised the question of whether al costs and expenses had been
properly allocated between Nordsvalaksand therelated farm. Thiscomplex issuecould not beexplored
without an entirely new response, including the related farm's data. It had been too late in the
investigation to pursuethis option. Accordingly, the information provided by Nordsvalaks had been
disregarded, aswas authorized under Article 6:8 of the Agreement in casesin which exportersimpeded
investigations through non-response or provision of erroneous information. Contrary to what had
been aleged by Norway, the Department of Commerce had not verified the questionnaire response
of Nordsvalaks and there was, therefore, no basis for Norway's claim that this farm was the second
lowest cost producer in the sample.

201. The United States denied that the costs of production of the Nordsvalaks farm had been
determined on the basis of the best information available. Nordsvalaks had simply been dismissed
as aresponding farm and costs of production had been based on data for the remaining farms.  No
production costs had been calculated for Nordsvaaks using best information available or any other
basis.

202. Norway, responding to the argument of the United States that the Nordsvalaks farm had
misrepresented thefact that it wasnot related to other producers, argued that any errorsin theresponses
submitted by Nordsval akshad been theresult of the ambiguousand unclear wording of the questionnaire
issued by the Department of Commerce on 21 August 1990. In this questionnaire information had
been requested regarding related suppliers:

"Provideacorporate organizational chart specifically identifying the parent company, subsidiaries,
hatcheries, farms, processors and al other related entities from which you obtain smolt, feed,
R&D, processing services, equipment or any other inputs needed for the cultivation or sale of
the products."**

Thus, this section of the questionnaire had requested Nordsvalaks to identify purchases from related
suppliers. However, Nordsvalaks did not make any purchases from related suppliers. Given that
the questionnaire wasin aforeign language and appeared to address only the issue of related suppliers
(as did al subsequent questions) Nordsvalaks had understandably been confused as to the precise
information requested in this section. Nordsvaaks therefore should not have been pendized by a
punitive use of the best information available (the highest cost of production found for any other farm)
when its misunderstanding of the precise information requested was a direct result of the manner in

132 Section D guestionnaire 21 August 1990, item I1.A, (emphasis added by Norway).
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which the Department of Commerce had formulated its question. Norway noted in this respect that
a Recommendation adopted by the Committee on Anti-Dumping Practices stated that:

"even though theinformation provided may not beideal in all respects, thisfactor, initself, should
not justify the investigating authorities from disregarding it since the interested party may have
acted to the best of its ability."**

203. Inresponsetotheargument of the United Statesthat theissuesraised by therel ationship between
Nordsvalaks and F& Y would have required an entirely new set of responses, Norway argued that the
Department of Commerce could have easily corrected the responses provided by Nordsvalaks. At
verification, Nordsval aks had demonstrated to the Department that Nordsvalaksand F& Y divided joint
costs and revenues 50/50.  Officials of the Department had spent aimost two days verifying the
information provided by Nordsvalaks.™* The Department of Commerce could have used the verified
information provided by Nordsvalaks and include the companion company by multiplying the figure
by two. However, instead of adopting this simple approach, the Department had rejected the information
provided by Nordsvalaks in its entirety and had inflated the costs of production of Nordsvalaks by
using as the best information avail able the highest costs of production found for any of the other farms
in the sample.

204. Norway contested that, as aleged by the United States, no costs of production had been ca culated
for theNordsvalaksfarm. Aswasapparent from adocument provided by the Department of Commerce
which contai ned an explanation of how the average costs of production for the seven Norwegian salmon
farms had been calculated, in the case of Nordsvalaks the Department of Commerce had determined
the costs of production to be NOK 48.06 per kilo, which correspond to the highest costs of production
figureof any of thesix other farmsinthe sample.** Thus, Nordsvalaks had not simply been dismissed
as aresponding farm.

205. TheUnited Statesclarified its statement that Nordsval aks had been dismissed as arespondent
by explaining that the costs of production figure calculated on the basis of the sample of seven farms
had consisted of seven separate costs figureswhich had been averaged to produce thefinal costsfigure.
Nordsvalaks had been attributed the highest costs figure calculated for the other farms in the sample.
This figure had been added into the average as the best information available for Nordsvalaks costs
of production.

206. The United States pointed out that in the questionnaire issued on 21 August 1990 by the
Department of Commerce to the Norwegian salmon farms, the following item was included regarding
the corporate structure of the farms:

"Provide a corporate organization chart specifically identifying the parent company, subsidiaries,
hatcheries, farms, processors and al other related entities from which you obtain smolt, feed,
R&D, processing services, equipment or any other inputs needed for the cultivation or sale of
theproducts. Therelationship of your company tothe other entities shoul d be determined pursuant
to Section 773(e)(3) of the Act. Specify the exact nature of the relationship, including percentage
of ownership by you, your parent, and/or other subsidiariesof your parent. Seeattachment A-#5."

133B|SD 315/283, paragraph 11.5.

¥*Norway provided to the Pandl affidavits of two participants in the verification.

*Norway provided to the Panel data on the individua cost of production figures determined by
the Department of Commerce for of each of the seven farms in the sample.
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Attachment A to the questionnaire had contained a definition of theterm "related parties® as provided
for in section 773(e) of the United States Tariff Act of 1930, asamended. Initsquestionnaireresponse
dated 28 September 1990 Nordsvalaks had stated in response to this question that "Nordsvaaks is a
privately owned salmon farm with no related companies’. Since the Department of Commerce had
had no reason to doubt Nordsvalaks on this point, it had not asked for aclarification in its supplemental
guestionnaire issued on 10 October 1990 to Nordsvalaks. Nor had Nordsvalaks addressed the issue
further in its responses to this supplemental questionnaire dated 23 October 1990.

207. TheUnited States pointed out that during verification in Norway the Department of Commerce
had found the following with regard to Nordsvalaks corporate structure. Nordsvalaks was 100 per
cent owned by anindividua who alsoowned a50 per centinterestin another entity, Furberg & Yttersian
A/S("F&Y"). Theother 50 per cent of F&Y was owned by hiswife. Nordsvalaks and F&Y, each
of which purported to be separate salmon farms, "were located at the same facility”, on Froyalsland,
Norway, "with all activities commingled, according to the owner and accountant”. The salmon for
both companies was kept in the same cages and all sales and losses were attributed 50 per cent to each
company. The owner of Nordsvalaks managed both farms simultaneously and the farms used the
same accountant who made payments and maintained F.O.S. invoices on behalf of both companies
and recorded each transaction, making sureto split all costsevenly, 1/2to each company. Furthermore,
purchasing of smolt was normally transacted by either company with invoices (or debit notes) prepared
to bill 1/2 of the charges to the other company. Purchases of feed were normally made by F&Y with
abill prepared to chargeto Nordsvalaksfor half. Payroll was prepared and paid by F& Y with acharge
to Nordsvalaks for half. The book-keeper also reviewed all F.O.S. prepared invoices to ensure that
quantities delivered from Nordsval aks to the exporter were attributed equally to the two companies.**®

Considered in the context of these findings at verification, Norway's claim that Nordsvalaks in good
faithbelievedthat it did not need to provideinformation onitsrelationshipwith F& Y prior toverification
waswithout any basis. TheDepartment had found at verification that Nordsval akswasin no meaningful
sense asalmon farm, any morethan F&Y was. Instead, both were entities which jointly owned and
operated asingle salmon farm.  As such, complete information from both companies about their joint
operations should have been submitted to the Department of Commerce. Thefact that thisinformation
had not been provided had constituted ample grounds to reject Nordsvalaks response at verification
as deficient and unverifiable.

208. The United States contested that the Department of Commerce had specifically asked for
information only about related parties from which Nordsvaaks had purchased inputs. Nordsvalaks
had been asked to identify all related entities from which it had obtained material, not, as suggested
by Norway, only material purchased from related parties. The passage of the questionnaire dealing
with thisissue was not susceptibleto ambiguity. Despitethefact that therewas only oneinterpretation
possible, Nordsvalaks had provided falseinformation. Moreover, the Department of Commerce had
found that Nordsvalaks in fact did purchase inputs - smolt and feed - from F&Y. F&Y typicaly
purchased feed for the two companies, purportedly billing Nordsvalaks for half the cost, and both
companiesapparently took turnsat purchasing smolt for their joint farm, with the purchaser purportedly
billing the other party for half the cost. Thus, even under Norway's reading of the questionnaire,
Nordsvalaks had been required to report in its response its relationship with F&Y'.

209. TheUnited States contested that Nordsvalaks failure to report its relationship with F&Y was
a mere technicality that could have easily been remedied at verification. In verifying Nordsvalaks
costsfor inputspurchased from F& Y, the Department of Commercewould havehadto ascertain F& Y's
acquisition costs of these inputs to insure that the price it charged Nordsvalaks was arms-length.**’

B3PDepartment of Commerce cost verification report for Nordsvalaks,14 December 1990,pp. 2-3.
17,
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Because for time reasons the Department could not receive substantially new questionnaire responses
at verification, it had had no choice but to deem Nordsvalaks response unverifiable and terminate the
verification. The United States aso argued in this context that the domestic industry participating
in the investigation would have had no opportunity to review substantialy new information submitted
at verification. Norway'ssuggestion that the Department of Commer ce should have somehow obtained
and reviewed information on F&Y at verification would have denied the domestic industry its right
of review and comment under Articles 6:1 and 6:2 of the Agreement and ignored the express grant
of authority in Article 6:8for theinvestigating authoritiesto basetheir determination ontheinformation
available when an interested party had failed to provide necessary information in atimely manner.

3.2.4 Cadculation of the amount for profits

210. Norway argued that the United States had acted inconsistently with Article 2:4 of the Agreement
when the Department of Commerce had included in the constructed normal values an eight percent
profit rate mandated by the anti-dumping legidation of the United States, without determining, as required
by Article 2:4, whether this profit rate constituted a "reasonable amount” for profits in the case of
the Norwegian salmon industry.  The statutory minimum amount for profits applied by the United
Stateswasinconsistent with Article 2:4, ashad been stated by oneinternationally recognized American
scholar:

"Indeed, this provision [19 U.S.C. 1677b (e) (1) (B) (ii)] of the United States statute isvery likely
inconsistent with United States international obligations, since those obligations require that a
realistic method be used to compute the constructed cost and prices based on constructive cost."**®

What was a reasonable amount for profit varied from industry to industry and over time, depending
upon fluctuations in price and other factors. The statutory minimum amount for profit applied by
the United States disregarded thisreality. Norway noted that other Parties to the Agreement properly
attempted to determine, on a case by case basis, what was a reasonable amount for profit. Thus, as
indicated by recent anti-dumping cases decided by the EEC authorities, the EEC had found profit margins
ranging from 5 to 48 per cent to be reasonable for variousindustries. The failure of the United States
to determine the reasonable amount for profit on a case by case basis violated Article 2:4 of the
Agreement.

211. TheUnited Statesargued that indeterminingtheprofit rateto beused for purposesof calculating
the constructed normal values it had been necessary for the Department of Commerce to use an 8 per
cent profit figure because the Norwegian respondents had refused to provide actua profit data.**®
Consequently, the inclusion of this profit rate in the constructed normal values was authorized under
Articles 2:4 and 6:8 of the Agreement. In Section D of the questionnaire issued to the farmers, the
Department had requested profit data as follows. Specifically, Section D.I1V.C of this questionnaire
had stated:

"For Constructed Vaue only, calculate the average profit earned on sales to the exporters for
the period under review. Please detail the method in which you calculated profit.”

Initsquestionnaireissued tothe exporters, the Department a so had requested profit data. Section D.1V
of this questionnaire had stated:

138 Jackson, The World Trading System, 1989, p.235.
139See supra, Section IV of this report for the views of the United States on the admissibility of
Norway's claim on this matter.
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"Information concerning profit should be provided. The information for the appropriate market
(market used for the FMV) should be provided according to the following hierarchy for the period
under investigation, based on your experience:

(& Profit on third country market sales of the such/similar products; or
(b) Profit on third country sales of merchandise of the same

"generd class or kind" by your company. This should be an aggregated percentage for al third
country markets.

Separate answers had been received from the farmers and exporters. From the farmers the response
had been "N/A" - in other words, the farmers had thought the question was inapplicable. From the
exporters, a similar, if lengthier answer had been received:

" Because the Department has not yet decided whether aconstructed value approach is appropriate,
it is premature to request constructed value information. We will provide thisinformation if the
Department decides that the constructed vaue approach is necessary. "%

Despite this non-compliance with the questionnaire request, the Department of Commerce had alerted
each farmer in adeficiency questionnaire that constructed value information was required and that this
information should be submitted. Nevertheless, no such profit information had ever been provided.
Given that the Norwegian respondents had refused to provide actual data on profits, Norway could
not now complain that it had been unreasonable for the Department of Commerce to use an 8 per cent
profit figure. Without areported profit figure, there had been no way for the Department's officias
a verification to verify respondents actual profits.

3.2.5 Useof the FOS processing fee as the best information available in the cal cul ation of exporters
processing costs

212. Norway considered that the calculation by the United States of the constructed normal values
in the investigation of imports of Atlantic sadmon from Norway was inconsistent with Article 2:4 of
the Agreement as a result of the manner in which the Department of Commerce had determined the
amount for processing costs incurred by some of the exporters. Certain exportersdid their processing
of samon in-house, rather than through the central organisation, FOS. For those exporters the
Department had verified that these in-house processing costs were lower than the average processing
fee charged by the FOS. Nevertheless, the Department had used this average FOS processing fee as
the best information available for the processing costs incurred by these exporters, despite the fact
that it knew that this average FOS processing fee overstated the actual processing costs incurred by
the exporters.

213. The United States argued that Norway's claim that the United States should have relied on
the actual processing costs (i.e. the costs for gutting, bleeding and packing) allegedly incurred by
exporters Chr. Bjelland and Skaarfish ignored the fact that during the investigation the Department

“Reply of Halvard Leroy A/S to Section D of the Department's Questionnaire,
28 September 1990, p.3.
14156 Fed.Req., 25 February 1991, p.7675, Comment 7.
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of Commerce had been presented with conflicting information by these exporters.*** Faced with
irreconcilably conflicting statements from the exporters, the Department had properly relied on the
only verifiable information before it, which was the FOS average processing fee. For example, Chr.
Bjelland had reported in its response of 16 May 1990 that it bought fish from farmers at an ex-cage
price. On 27 July 1990, however, the firm had reported that al charges applicable to transporting
themerchandiseto Chr. Bjelland' sdistributionwarehouse, including standard packing (whichincluded
processing) wereincludedintheexporter' scostsof purchasingthemerchandise. Becauseit hadreceived
inconsistent information concerning who actually paid the processing fee, the Department had applied
the standard processing fee listed in the FOS schedule (the benchmark for processing costs for most
of thefarmersand exporters) asthe best information available, in accordancewith Articles 5:5and 5:8.
Contrary to Norway' s assertion, the Department had been unable to verify the processing fees claimed
by those exporters, because of the absence of documentary evidence supporting their claims.

3.3 Comparison of the normal value and export price

214. Norway submitted that the affirmative final determination of dumping in the investigation of
imports of Atlantic salmon from Norway was inconsistent with Articles 2:6 and 8:3 of the Agreement
asaresult of afailureof theUnited States' authoritiesto effect afair comparison between theconstructed
normal values and the export prices. After having calculated one single average cost of production
per pound for al qualities and sizes of salmon, the Department of Commerce had compared the
constructed values with individual export prices. Salmon was produced and sold in three qualities
(production, ordinary, and superior) and three size categories (2-3 kilos, 3-4 kilos, and 4-5 kilos).
All three size categories of "superior” samon were sold for export to the United States.  The Department
had been aware of these distinctions in quality and weight, which had been described in the petition.
Nevertheless, the Department of Commerce had not allocated joint costs to reflect rea differencesin
value for different qualities and weights.

215. Norway considered that the Agreement and Article VI of the Genera Agreement nowhere
authorized a comparison between an average norma vaue and individua export prices. This was
comparing apples to oranges. In the present case, the comparison of an average norma value with
individual export prices had inevitably created margins of dumping where there would have been no
margins of dumping if the United States had made a fair comparison, i.e., a comparison between a
weighted average norma val ue and aweighted average of the export prices. Themethod of comparison
used by the United States in this case was biased in favour of the domestic industry. Especialy in
instances where there were price fluctuations, as in this case, this method would inevitably lead to
findings of dumping during certain periods.** In order to effect afair comparison between the normal
value and the export price, identical methods should have been used in the calculation of the normal
value and the export price.

1492See supra, Section IV for the views of the United States on the admissibility of Norway's claim
on this matter.

3T illustrate how this method of comparing export prices and normal values inevitably led to
findings of dumping, Norway gave the example of a situation in which in the domestic market three
sales were made at different points in time at prices of 80, 100 and 120. If there were three export
salesat different pointsintime, also at prices of 80, 100 and 120, the comparison of an average normal
value with individual export prices would inevitably result in a finding of dumping in respect of the
first of these three export sales. Norway aso referred in this context to a draft report prepared by
E.U. Petersmann for the International Law Association, which had pointed to the " systematic bias"
of comparing a weighted average normal value to indivua export prices.



216. With regard to the differences in sizes and qualities of salmon, Norway noted that a smaller
fish would fetch a lower price per kilo than alarger fish of the same quality because the larger fish
had proportionately more meat and less bones. The United States had cal culated one single estimate
of the norma value, even though salmon of all three weight categories of superior quality had been
sold in the United States. The comparison of this single normal value to individual sales of fish to
the United States would almost invariably create margins of dumping even where the shipment as a
whole received atotal price in the United States well above the correct cost of production (and well
above the single estimated normal value) because the smaller fish would fetch prices lower than the
single estimated normal value, while the larger fish would fetch prices above that single estimate.
The feed costs were the same for all saimon, regardiess of the quality grade of the finished product.
A smaller salmon, however, would fetch alower price, dueinter aiato the lower ratio of meat/bones
of smaller fish. Accordingly, the actual costs per kg. of producing small salmon were higher than
the costs per kg. of producing large salmon. In fact, the price/cost ratio for salmon was inversely
proportional. The production costs decreased with the size of the salmon, while the price increased.
Any batch of sailmon produced would contain salmon of varying sizes. A single calculated normal
value did not take this difference into account.

217. Norway considered that the method of comparison of the normal value and the export price
applied by theUnited Statesinthiscasenot only violated therequirement of Article 2:6 of theagreement
that afair comparison be made between normal and export price but, in addition, had resulted in the
imposition of anti-dumping dutiesin excess of the actual margin of dumping, inviolation of Article 8:3.
The United States had previously recognised that the comparison of weighted average normal values
to individua export prices could lead to the creation of margins of dumping where there was no dumping.
As had been stated in areport by the United States Genera Accounting Office:

" Customs regulations permit the caculation of margins on a weighted average basis, which amounts
to determining a weighted average home market value and comparing it with individual sales
to the export market. Thismethod of determining margins between home and export market sales
tends to enlarge existing margins or to create margins where none existed."**

The creation of margins of dumping was especially suspect in the present case since small fish sold
for less per pound than large fish, as had been admitted by the United States.’* Moreover, for the
third country weighted average, the Department of Commerce had included only those third country
sales prices found to be above the overestimated normal value. All sales below this value had been
disregarded. The consequence of this methodology was that dumping margins could be invented even
if the prices were identical in the markets compared.

218. TheUnited Statesconsideredthat Norway' sobjectiontothecomparison of an averageestimated
normal vaue to individual export prices was without merit.** Norway had pointed to no provision
in the Agreement which prohibited such acomparison, or which mandated another type of comparison.
The comparison of an average estimated normal vaue to individual export prices was practised by
most major users of anti-dumping laws. The Agreement required that the price comparison be "fair"
but imposed no specific methodology upon a Party to implement this requirement. The practice of
the United States was based on the premise that it was appropriate to compare afair value benchmark

149US Genera Accounting Office, Report to the Congress by the Comptroller Genera of the
United States, U.S. Administration of the Antidumping Act of 1921, 15 March 1979 (emphasisadded
by Norway).

145YSITC Determination, p.A-48 and p.A-50.

146See supra, Section IV for the views of the United States on the admissibility of Norway's claim
on this matter.
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against individual export transactions. If thiswere not the case, a producer who engaged in dumping
half the time, but exported at a price above the home market price half the time, would not be found
to be dumping. Under the practice of the United States, compensatory duties would be paid for each
individual sale below the average home market price but would not be paid for sales at or above the
fair value. Norway's argument that only an average normal value and an average export price should
be compared would make it difficult to remedy instances in which dumping was occurring in only
particular product lines, or with respect to particular customersor regional markets. Under Norway's
interpretation, such dumping would go undetected, so long as the exporter was making other sales
at fair value prices. Irrespective of whether one believed that the methodol ogy suggested by Norway
achieved a"fair comparison”, the question to be addressed was whether the Agreement mandated any
particular methodology to satisfy the "fair comparison” standard. In the view of the United States,
this was not the case.

219. In response to a question by the Panel whether the Department of Commerce had given
consideration to the possibility to assess separate norma vaues for different sizes and qudities of sdmon,
theUnited Statesnoted that most of thenormal val ue cal cul ations had been based on costs of production
caculations. The Department of Commerce had first determined that the Norwegian home market
was not viable for each of the eight exporters and had then initially determined that the norma value
would be based on sales prices to third countries in the EEC. The Department next had compared
these sales prices to EEC countriesto the cost of production. The Department had not developed separate
costs of production benchmarksfor thethree grades, and the severa different weight bands, of salmon,
because the cost of production did not vary by thesefactors. 1n other words, it cost as much to produce
and ordinary-grade sdmon as a premium-grade salmon, and to produce a smal saimon as alarge sdmon.
Furthermore, the Norwegian exporters had not asked the Department to somehow all ocate costs along
weight or grade differences, and certainly had not provided any suggestion on how such an allocation
of costs could be made. After finding that substantialy al (over 90 per cent) of the third country sales
of seven of the exporterswere at prices below costs of production, the Department had based the normal
value for these seven exporters on the costs of production. Since a sufficient number of third country
sales of the eight exporter had been made at above-cost prices, the normal vaue for that exporter had
been based on its sales prices to third countries. However, its salesin the United States and the third
country market had been compared only if the sales related to saimon of the same quality, the same
weight, and the same condition (gutted or ungutted) and sold in the same month. This last factor had
been accounted for in response to the request of the Norwegian respondents that the Department not
compareexport priceswith aweigthed average normal value covering the entire period of investigation.

220. Norway contested that, as had been argued by the United States, costs of production of salmon
did not vary by quality and weight. Thisview virtually guaranteed that small or low quality fish would
always be found to be sold below a single average of estimated costs of production. In fact, the
United States Court of International Trade had recognised the absurdity of using a single cost of
production in this situation and had instructed the Department of Commerce to calcul ate different costs
of production for products made from the same process, thereby contradicting the view taken by the
United States in the present case that costs of production for salmon of different qualities and weights
did not vary. The methodology required by the Court of International Trade was known as the net
realisablevalue method and was designed to allocate coststo reflect market realities. TheUnited States
had failed to use this method in the salmon case. The Norwegian exporters had indicated to the
Department of Commerce during the investigation that there were problems with comparing asingle
constructed norma value to individual export prices because of the differences in market value based
on quality and weight differences.**” The United States had acknowledged that there were problems
with such a comparison when it had used third country prices as the surrogate for the normal value.

14’"Respondents Case Brief, 14 January 1991, pp.10-II.
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In those cases, prices had been compared only of sales of salmon of the same quality, the same weight,
the same condition and sold in the same month. This demonstrated that the United States was aware
that the normal value would reflect differences based on quality and weight factors; these differences
therefore should have been taken into account in the calculation of the normal vaue based on the costs
of production.

221. Norway argued that at the time of itsinvestigation of imports of Atlantic saimon from Norway
the United States had been aware that its practice of calculating one single estimated normal value did
not effect afair comparison asrequired by Article 2:4 of the Agreement. In 1989, the United States
Court of International Trade had ruled that this practice of alocating costs on a simple average basis
to all grades of a product did not comply with the requirements of United States |egislation regarding
afair comparison between the normal value and export price.’*® The United States had subsequently
revised its practice to allocate costs based on the net realisable value method, under which joint costs
were alocated in a manner reflecting actual differences in value, and had specifically discussed the
appropriateness of such an approach when dealing with agricultural products with uniform grading
standards, such as existed for salmon.*

222. Inlight of Norway's statement that the practice of the United States regarding the calculation
of asingle normal value did not effect afair comparison as required by Article 2:4 of the Agreement,
the Panel asked Norway to explain whether its claim with respect to the issue of differencesin quality
and size of the salmon was based on Article 2:4 or Article 2:6 of the Agreement. In response, Norway
stated that the question of quality and weight differences had affected the calculation of the costs of
production and therefore was an issue under Article 2:4 of the Agreement. However, the constructed
normal values to which the export prices had been compared was based on that calculation of the costs
of production and the issues relating to that comparison were based on Article 2:6 of the Agreement.
Thus, Norway's claim regarding the differences in quality and size related both to Article 2:4 and
Article 2:6.

223. The Panel asked Norway to indicate which specific provisions of the Agreement required an
alocation of joint coststo reflect real differencesin valuefor different qualities and weight of salmon,
how in the case under consideration this allocation could and should have been made, and whether
the Norwegian respondents had at any time during the investigation requested the Department of
Commerceto makesuchanalocation. ThePanel also asked Norway to explain whether by " differences
in vaue' it meant differences in prices or differences in costs of production.

224. Inresponse, Norway noted that there was not one accounting method which would determine
the costs of production in al contexts. Under Article 2:4, the costs of production were a surrogate
for the normal value, which typicaly was based on sales prices in the home market. When products
produced by the same process had noticeably different market values due to physical differences, such
asquality differences, cost accounting provided waysto allocatethejoint coststo reflect those different
market values. The United States valued co-products using the net realisable value method. However,
this method had not been used in the investigation of imports of Atlantic salmon from Norway. The
use of this method would have better reflected the true costs of production of each quality and weight
category in accordance with the requirement of Article 2:4 that the authorities calculate the " cost of
production". Costs of production calculated on the basis of this method would also have better
approximated the normal value of the salmon. Norway observed that the Norwegian exporters had

%8psco Inc. v. United States, 714 F. Supp. 1211 (CIT 1989).

190il Country Tubular Goods from Canada, 56 Fed.Reg., 21,659-21,660 (1991) Oil Country
Polyethylene Terephthal ate Film, Sheet and Strip from South Korea, 56 Fed.Reg., 16,305, 16,311-312
and 16,315-316, (1991).
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raised with the Department of Commerce the problem of calculating just one cost of production for
all categories of salmon. The exporters had suggested that the Department at least attempt to avoid
this problem by comparing the single cost to a single average United States price, based on all sales
of al qualities and weight categories of salmon. Moreover, the United States Court of International
Trade had aready instructed the Department of Commerce to change its practice of calculating one
single cost of production for co-products (to be compared to the different export prices of the different
co-products) and to use amethod such as the net reaisable value method. Therefore, the Department
of Commerce had been aware of the better approach to calculating the true cost of production in such
situations and, indeed, since the saimon case had used the net realisable value method.

225. Inresponseto aquestion by the Panel asto whether Norway' s argument regarding the alocation
of costs pertained to Article 2:4 or to Article 2:6 of the Agreement, Norway observed that the issue
of differing qualities and sizes of saimon aso related to the requirement under Article 2:6 of the
Agreement of afair comparison between the normal value and the export price. Where prices varied
per kilo based on quality and weight factors, a comparison of individua export pricesto asingle cost
of production was inconsistent with this requirement. During the investigation, the Norwegian
respondents had suggested to the Department of Commerce that, if a single cost of production were
used, the Department should compare that single cost of production to a single export price which
would include all categories of qualities and weights of salmon.

226. The Panel asked Norway to indicate how in its view the decision of the United States Court
of International Tradein Ipsco, Inc. v. United States*® wasrelevant to theinterpretation of Article 2:4
and/or Article 2:6 of the Agreement. Inresponse, Norway noted that this decision demonstrated that
even United States courtsdid not find that the use of asingle cost of production for co-products resulted
in an accurate calculation of the cost of production, as required by Article 2:4, or in afair comparison
between the normal value and the export price, as required by Article 2:6 of the Agreement.

227. Norway aso considered asinconsistent with therequirement in Article 2:6 of afair comparison
between normal value and export price the fact that the United States had failed to take into account
the perishable nature of salmon, despitethe fact that theUSITC ininitsaffirmative fina determination
had found that salmon was a perishable product.'>* The perishability of the sdlmon meant that it had
to be sold within avery short period of time after the exporter ordered the salmon from the farm and
that the exporter had no choice but to accept the price offered for the salmon on the market. The nature
of the salmon as a perishable product was an additional reason why acomparison of aweighted average
cost or price with individual export prices was not fair.

228. TheUnited Statesconsideredthat, by implying that the Department of Commer ce had somehow
overlooked the question of whether salmon was to be treated as a perishable product, Norway
misrepresented what had actually occurred in the investigation. Based on the evidence on record, the
Department had determined that Atlantic salmon was not a perishable product. Specifically, after the
perishability issue had been discussed at the administrative hearing, the Department had requested that
the parties to the investigation further brief thisissue in a post-hearing submission. Counsel for the
Norwegian respondents had on that occasion argued that after one or two yearsin the sea, a maturing
salmon began to "turn grey", which caused asubstantial lossin value. The petitioner had argued that
thisinitia maturing period was only temporary, and that Atlantic salmon soon regained itsflesh colour.
The petitioner aso had presented evidence that Norwegian farmersroutinely "held over” their salmon

150714 F. Supp. 1211 (Court of International Trade 1989).
BIYSITC Determination, p.A-3.
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stocks beyond the initial maturation process. Initsfinal determination, the Department of Commerce
had made the following statement on the perishability issue:

"We agree with petitioners that fresh salmon is not a perishable commodity for purposes of the
cost analysis. Norwegian Atlantic sdlmon farmers have the ability to control the time of sale of
their output by "holding over' inventory and, since January 1990, by freezing fresh salmon.
Regarding respondent's assertion that salmon is perishable in the hands of the exporters, the
Department found at verification that the opposite is true. Exporters coordinate their salmon
requirements in weekly tel ephone conferences with farmers, and with other exporters. By doing
S0, exporters can communicate their salmon requirements two weeksinto the futureto thefarmers
so that farmers can begin to "starve” (prepare for harvest) the salmon two weeks prior to harvest.
Accordingly, there appears to be no perishability problem at the exporter level." >

229. Norway made thefollowing commentsin response to the description provided by the United States
of the manner in which the Department of Commerce had arrived at its conclusion ton whether or not
Atlantic salmon wasto betreated asaperishableproduct. First, theUnited Statesignored the statement
in the reports on the verifications conducted by the Department in Norway that salmon began to loose
its vaue within four days of being slaughtered.**®  Second, nothing in the Agreement permitted a
signatory to reach opposite conclusions on the same issue in order to justify the imposition of duties,
asthe United States had donein the present case with respect to theissue of perishability. TheUSITC
had stated that Atlantic salmon was highly perishable, while the Department of Commerce had stated
that Atlantic sdlmon was not perishable.

230. Inresponse to a question by the Panel as to how, in the view of Norway, the Department of
Commerce should have taken account of the allegedly perishable nature of Atlantic salmon in making
comparisonsbetween thenormal valueand theexport price, Norway noted that the Norwegian exporters
had pointed out that they sold on aweekly basis.*™> Therefore, the Department of Commerce could
have made comparisons of weekly average prices on both sides of the equation.

4. Determination of the existence of injury (Article 3)

231. Insummary, Norway argued that the affirmative fina determination of injury made by the USITC
in itsinvestigation of imports of fresh and chilled Atlantic salmon from Norway was inconsi stent with
the requirements of Articles 3:1, 3:2 and 3:3 regarding the examination of the volume of the allegedly
dumped imports, the effect of theseimports on domestic pricesin the United States of the like product,
and the consequent impact of theimports on domestic producersinthe United Statesof thelike product.

Thisfinal determination was a so inconsistent with the requirements of Article 3:4 of the Agreement
as aresult of the failure of the USITC to determine that the allegedly dumped imports were, through
the effects of dumping, causing present materid injury to the domestic industry and to ensure that injuries
caused by other factors were not attributed to these imports.

232. Insummary, the United States argued that the consideration by the USITC of the volume of
the imports subject to investigation, the price effects of these imports, and of the impact of theimports
on the domestic industry were in conformity with the requirements of Articles 3:1, 3:2 and 3:3 of the
Agreement and that the conclusions drawn by the USITC with respect to these factors were fully
supported by the evidence before the USITC. The United States argued that Norway was asking the
Panel to reweigh the facts before the investigating authorities. However, the United States pointed

1256 Fed.Req. 25 February 1991, p.7673.
13y erification Report for Hallvard Leroy A/S, 10 December 1990, at 11 (b) (2).
1**Respondents Case Brief, 14 January 1991, p.18.
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out, the Agreement did not envision this role for dispute resolution panels. Rather, under the Agreement,
factual issues were entrusted exclusively to theinvestigating authorities. Therefore, the United States
argued, the Panel should decline Norway' sinvitation to reweigh thefacts, and instead consider whether
the USITC had considered the Agreement factors and possessed positive evidence concerning its
conclusions. This fina determination was also consistent with Article 3:4 in that the USITC had
determined that the subject imports were, through the effects of dumping, causing present material
injury to the domestic industry, as required by Article 3:4. The USITC had linked the effects of the
imports from Norway to the materially injured condition of the domestic industry, and thus had not
improperly attributed to the imports any injury from other factors.

4.1 Request by Norway for certain data

233. Norway asked the Pandl to request the United States to provide al information relied upon
by the USITC in its determination which, because of its confidentia nature, had not been disclosed
in the published text of the determination or the Annex thereto. Norway specifically requested that
the United States make available to the Pand monthly data for the period 1987-1991 regarding production
and domestic consumption of Atlantic salmon in the United States, pricesin the US market for various
sizes of Atlantic salmon, and market penetration of imports of Atlantic salmon from Norway, Canada
and Chile. Inaddition, Norway requested that the United States provide the Panel with dataonimports
from Norway, by volume and value, during the first months of 1991.

234. TheUnited Statesresponded that it had provided Norway with monthly dataon 1989 and 1990
imports from Norway and 1990 imports from all other countries, and that the USITC had not gathered
consumption or market penetration figures on a monthly basis. The same was true for figureson US
production. With regard to prices, the Annex to the USITC's determination, at pages A-52-54, contained
charts displaying publicly available prices for severa weights of Atlantic salmon on a weekly basis
for the years 1987 through 1989. The USITC had also collected pricing data in questionnaires, as
described at page A-51 and pages A-59-61 of the Annex. However, the actua pricing figuresin the
guestionnaires were not releasable because they were business confidential information. As noted at
pages A-59-60 of the Annex, pricetrendsand price comparisons had been similar for the questionnaire
and publicly available data. With regard to monthly data on imports from Norway, the record of the
USITC's investigation did not contain monthly figures for 1991.

4.2 Volume of the allegedly dumped imports (Articles 3:1 and 3:2)

235. Norway submitted that the affirmative final determination of the USITC in its investigation
of fresh and chilled Atlantic salmon from Norway was inconsistent with the requirement of Article 3:1
that there be an abjective examination of the volume of alegedly dumped imports, and with the
requirement of Article 3:2 that the authorities consider whether there has been a significant increase
in the volume of imports, either in absolute terms, or relative to production or consumption in the
importing country.

236. Initsdetermination, the USITC had concluded that the volume of imports from Norway over
the period of investigation and the increases in the volume of the imports from 1987 to 1989 were
significant. The USITC had also referred to the " effects of the large increase in salmon imports from
Norway ... during the period of investigation through 1989".*>> Norway contested these assertions
aspartly incorrect and partly misleading. Theevolution of thevolume of importsinto theUnited States
of fresh and chilled Atlantic salmon from Norway had to be analyzed in the context of the recent
development of the domestic market for this product in the United States. Norway had developed the

YSITC Determination, p.18 and p.21.
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United States market for fresh sailmon and had been before 1984 for al practical purposes the only
supplier to the US market. Norway provided to the Panel monthly statistical data covering the
period 1986-1991 onindicatorsof the development of thesalmon marketintheUnited States. Domestic
consumption of salmon in the United States had fluctuated somewhat but had shown a considerable
growth in the long term which appeared to be continuing. This growth of consumption had gained
momentum in mid-1988. During the six months prior to thefiling of the petition in this investigation
(end of February 1990) imports of Norwegian salmon into the United States had totalled 5,984 tons,
comparedto 6,132 tonsduring theperiod September 1988-February 1989. Moreover, whereasmarket
penetration of the Norwegian imports had decreased steadily during this period, importsfrom all other
countries had nearly tripled their market share both by value and by volume.*® By any measure (i.e.,
either inabsolutetermsor relativeto consumption) importsfrom Norway had fallenfrom 1988to 1990,
the period covered by the investigation of the USITC. According to Article 3:2, it was the increase
in the volume of imports which must be significant.

237. Inresponse to a question of the Panel as to whether Norway contested that the data on import
volume reported in Tables 17 and 18 of Annex A to the determination of the USITC were factualy
correct, Norway observed that these Tables contained only annua data. Data on monthly import volumes
for 1989 and 1990 showed that imports from Norway had begun to decline significantly before the
filing of the petition.™” These Tables therefore did not provide a complete picture of the information
available to the USITC. Absent a chance to review all the information before the USITC, Norway
- and the Panel - could not evaluate whether the statements of the facts in the Report of the USITC
were correct.

238. Norway further argued in this context that from the information available it appeared that in
its analysis the USITC had failed to take account of the decrease in imports over the third part of the
investigation period. When this decline, which could not be explained by the initiation of the
anti-dumping and countervailing duty investigations, was seen in conjunction with the decline of the
Norwegian market share throughout the period of investigation, the case became even stronger that
the USITC had not carried out an objective examination of the evolution of the volume of imports
from Norway. The evidence beforethe USITC showed an increasein the absolute volume of imports
from Norway only during thefirst two years of the investigation period. Inthelast part of this period,
prior to theinitiation of the anti-dumping and countervailing duty investigations, imports had declined.
To determine whether an increase in the volume of imports was "significant” within the meaning of
Article 3:2 of the Agreement, the increase had to be seen in context. In the case of the investigation
of imports of Atlantic salmon from Norway the context was that Norway's market share had been
declining over the investigation period and that market shares of third countries and of domestic producers
in the United States were increasing.

239. Norway did not contest that, as observed by the USITC on pages 16-17 of its determination,
the absolute volume of imports of Atlantic salmon from Norway had increased from 1987 to 1989.
However, the significance of this information was limited. First, the increase had not been of a
continuing nature as monthly data on import volume from Norway showed that the volume of imports
from Norway had declined in the last four months of 1989.%*® Second, the investigation period which
was the basis of the USITC' s determination included the year 1990, in which the absol ute volume of
imports from Norway had declined significantly before the initiation of the investigation. The information
in the Report on the increase from 1987 to 1989 in the absolute volume of imports therefore did not
give an appropriate picture of the period investigated.

1¥YSITC Determination, p.A-45.
157See Annex 3 to this Report.
1%8See Annex 3 to this Report.
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240. Norway explained that it was not arguing that, asamatter of law, Article 3:2 of the Agreement
permitted afinding of a"significant increase”" of the volume of imports under investigation only when
the volume of imports at the end of a period of investigation was higher than the volume of imports
at the beginning of that period. Article 3:2 referred to the significance of the increase of the volume
of imports, either in absolute terms or relative to domestic consumption or production. Where there
wasnoincreaseintheabsol utevolumeof imports, theinvestigating authoritieswererequired to examine
two questions. First, what accounted for any decline of absolute import volumes toward the end of
theinvestigation period or for the absence of an increasein the absol ute volume of imports, and second,
whether imports had increased in relative terms. In the present case, the evidence did not support
the conclusion that the decline in the absolute volume of imports in the last part of the investigation
period was due to the imposition of the provisional measures. In the course of the investigation by
the USITC it had been repeatedly pointed out by the Norwegian respondentsthat thisdeclinein absolute
import volume was caused by a combination of severa factors. lower domestic prices in the
United States, the appreciation of the Norwegian kroner relative to the US dollar, and rising prices
in alternativeexport markets. Regarding the second point, Norway reiterated that over theinvestigation
period the market share held by Norwegian importsin the United Stateshad declined. Inthissituation,
where import volume was not higher at the end of the investigation period than at the beginning of
that period, where the facts demonstrated that the decline in absoluteimport volume was not the result
of theinitiation of theinvestigation or of theimposition of provisional measures, and where the import
volume declined in relative termsthroughout the period of investigation, Article 3:2 of the Agreement
did not, in the view of Norway, permit afinding of a"significant increase" in the volume of imports.

241. Responding to a question of the Panel, Norway explained as follows its views on the legal
relevance of imports from third countriesto an examination of whether, in the anaysis of theevolution
of the volume of imports of Atlantic salmon from Norway, the USITC had acted consistently with
Articles 3:1 and 3:2 of the Agreement. First, Article 3:1 required the investigating authorities to examine
the volume of the dumped imports. Article 3:2 explained that the examination is to enable the authorities
to determine whether there hasbeen a" significant increase" in absolute terms or relative to production
or consumption in the importing country. Third country imports directly affected the level of
consumption in theimporting country and were thusrelevant to an objective examination of thevolume
of the dumped imports. Second, Article 3:1 also required the investigating authorities to examine the
effect of the dumped imports on prices in the domestic market. Article 3:2 stated that this included
a consideration of whether there had been significant price undercutting or price depression. Inthe
case under consideration, the question was whether the allegedly dumped Norwegian imports had led
to price depression. Third country imports at prices lower than those from Norway had an impact
on domestic prices and must be considered in determining whether the price depression is the effect
of the dumped imports or the effect of imports of lower priced salmon from other sources. Finaly,
Article 3:1 required the investigating authorities to consider the consequent impact of these imports
on domestic producers of the like product. Article 3:3 provided guidance on how the investigating
authoritieswereto determinethe consequent impact and required them to consider all rel evant economic
factors, including market share and factors affecting domestic prices.  Third country imports affected
both the market share of the domestic producers and the domestic prices and should thus appropriately
be considered under these Articles.

242. Responding to a question of the Panel, Norway explained as follows its views on how the
information which it had provided on the expansion of the domestic salmon market in the United States
was legally relevant to an examination of whether the USITC had examined the volume of imports
from Norway in amanner consistent with the requirement of Articles 3:1 and 3:2 of the Agreement.
Articles 3:1 and 3:2 together provided for a requirement of an objective examination of the volume
of dumped imports relative to production or consumption in the importing country. Domestic production
and market share must be considered as part of such an examination. Moreover, Article 3:1 aso
required an objectiveexamination of theimpact of the dumped importson pricesin the domestic market.
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Theincreasing supply of domestic salmon could a so have an effect on the pricesin the domestic market
and must be considered to determine the impact of the dumped imports. Finaly, Article 3:1 required
the authorities to make an objective examination of the consequent impact of the dumped imports on
domestic producersof such products. An objectiveexamination must includeaconsideration of whether
the domestic producers were able to expand production and gain market share or whether domestic
production or market share declined. Such factors were specifically mentioned in Article 3:3 of the
Agreement. Article 3:3 stated that the examination of theimpact on the domesticindustry shall include
an evaluation of al relevant factorsincluding those "having a bearing on the state of the industry such
as actual and potentia decline in output, sales, market share...". If the decline in such factors was
relevant, so was the increase.

243. TheUnited States noted that the USITC had determined that there had been aflood of exports
from Norway to the United States in 1988 and 1989:

"Imports of Atlantic salmon from Norway surged from 1987 to 1989. Imports rose from
7.6 million kilogrammes in 1987, to 8.9 million kilogrammes in 1988, and then jumped further
in 1989 to 11.4 million kilogrammes, for an overal increase of fully 50 per cent."**°

Putting the magnitude of the increase in perspective, the USITC had noted that:

"...the amount of the increase in imports of Atlantic salmon from Norway alone was greater than
the total amount of US-produced salmon shipped in harvest seasons 1988-89 or 1989-90." 1%

Over caendar year 1990, imports of Atlantic salmon from Norway had declined to 7.7 million
kilogrammes. The USITC had considered this decline but, based on record evidence, had concluded
that it waslargely theresult of thefiling of the petition in February 1990 and the subsequent imposition
of provisional countervailing dutiesin July 1990 and anti-dumping duties on 3 October 1990.%' The
USITC had explicitly considered the Norwegian respondent's alternative explanations that the 1990
decline resulted from the appreciation of the Norwegian Krona against the dollar or the institution of
a "freezing programme" by the Norwegian industry. It had found that such factors did not wholly
explain the decline of importsin 1990, noting, for example, that the freezing programme resulted only
in a dlight decline in supplies of fresh Norwegian Atlantic salmon from 1989 to 1990. Because the
declineinimport volumein 1990 occurred concurrently with, and in apparent reactionto, theinstitution
of the anti-dumping and countervailing duty investigations and imposition of provisional measuresand
was not theresult of normal market forces, the USITC had given lessweight to thisdecline. Moreover,
even in 1990 Norway had remained by far the largest single supplier of Atlantic salmon to the
United States, with Norwegian imports accounting for 42.2 per cent of the United States market.
In light of the evidence presented, the USITC had concluded that, although the relative market share
of Norwegian Atlantic salmon had decreased since the investigation had begun:

"... thevolumes of imports from Norway over the period of investigation, and the increases in
those volumesfrom 1987 to 1989, aresignificant. Thesubject importsare particularly significant
when viewed together with information concerning the nature of the US industry, the industry's
condition over the period and information on prices for the like product." %

¥YSITC Determination, pp.16-17.
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244. The United States argued that in its analysis of the volume of imports of Atlantic salmon the
USITC had done precisely what was required by Article 3:2 of the Agreement by determining that
there had been a significant increase in dumped Norwegian imports, which had surged fully 50 per
cent in the period 1987/1989 and had remained above their 1987 level. The United States considered
that the increased imports from third countries did not in any way affect the consistency with the
Agreement determination of the USITC regarding the volume of imports from Norway. Countries
other than Norway had exported relatively little salmon to the United States in 1987, the first year
of the period covered by the investigation of the USITC. Obviously, any increase in their exports
to the United Statesin 1988 or 1989 would necessarily represent arelatively larger percentage growth
than the growth in the already huge Norwegian imports. The facts of the case remained that Norway
was thedominant factor intheUnited States market throughout theinvestigation, bothin sheer volume
of imports and in import market share.

245. TheUnited States considered that Norway's argument regarding the decline of Norwegian imports
in 1990 as compared to the level of imports in 1988 was without merit in fact or in law. Despite
this "decline", Norwegian salmon had been imported in the first half of 1990 at an annua rate higher
than the 1988 import rate and had only declined after theimposition of provisionad measuresin July 1990.
Accordingly, the USITC had determined that the overall 1990 decline in Norwegian imports was
atributable, at least in part, to the initiation of the investigation and the imposition of provisional
measures and thus warranted less weight than the significant volume increases of Norwegian imports
between 1987 and 1989. Even in 1990 Norway had remained the largest single supplier of the US
fresh Atlantic salmon market. TheUnited Statesalso observed in thiscontext that Norway' sargument
overlooked the purpose of provisiona duties under Article 10:1 of the Agreement: "... to prevent
injury being caused during the period of investigation”. It was axiomatic that the provisional duties
would ameliorateinjury by reducing thevolumeand/or raising pricesof theimportsunder investigation.
Article 10:1 would be meaningless if the investigating authorities could not take into account the
injury-preventive nature of provisiona duties in evaluating import volume and other evidence.

246. Inresponseto theview of Norway that inthe caseunder considerationthe USITC had considered
the significance of the volume of imports of Atlantic salmon from Norway, rather than the significance
of any increase in that volume, the United States submitted that the USITC had plainly considered
whether there had been a significant increase in the volume of dumped imports from Norway, as
required by the Agreement. Under United States law the USITC was required to consider whether
thevolume of imports, or any increasein that volume, either in absoluteterms or relative to production
or consumption in the United States was significant. In this case, the USITC had found both that the
volume of imports was significant, and that there was a significant increase in the volume of imports
over the period of investigation. The USITC had linked this increase in import volume with price
depression, and with the negative effects on the United States' domestic industry. For example, the
USITC hadfound that " the sheer volume of theincreasein Norwegian Atlantic salmonimportsin 1989"
had led to significant price depression and that "the effects of the large increase in Atlantic salmon
imports from Norway during the period of investigation through 1989 are being felt presently by the
young US Atlantic salmon industry in such forms asfinancial losses, a scaled-back size, and difficulty
in obtaining capital".**® Thus, the USITC had satisfied the requirement of the Agreement to consider
whether there has been a significant increase in the volume of dumped imports.

247. Inresponse to a question by the Panel as to how the USITC had arrived at its conclusion that
a number of factors mentioned by the respondents in the investigation to explain the decline of the
volume of importsfrom Norway in 1990 were lessimportant in causing this decline than theinitiation
of the anti-dumping and countervailing duty investigations and the imposition of provisional measures,

183YSITC Determination, p.21.
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the United States noted the following. First, the USITC had referenced its long experience in the
dampening effects on import levels which can be caused by an investigation, by preliminary
determinations, or by the imposition of provisional measures. Second, the USITC had examined the
specificcircumstancessurrounding the declineof thevolumeof importsof Atlantic sdlmonfrom Norway
in 1990. It had linked thetiming of the investigation to the devel opment of import volumes, describing
"the precipitous nature of the drop of the subject imports by the end of 1990, from record levels
in 1989"** The Commission had cited further evidence that the investigation had played aréle in
the decline in the volume of imports, observing that "the drop in subject imports has been most
pronounced since July 1990, subsequent to Commerce' s preliminary CVD determinations”.*® Third,
although therewas no provisionin the Agreement addressing theissue, the determination of theUSITC
had explicitly noted the two dternative explanations suggested by the Norwegian respondents for the 1990
decline in import volume from Norway: the institution of a freezing programme by the Norwegian
industry, and the appreciation of the Norwegian kroner against the US dollar. The Commission
determined that these factors might have played apart in, but did not entirely cause the decline. With
regard to the freezing programme, the Commission had observed that this programme "is believed
to have resulted only in a slight decrease in supplies of fresh Norwegian Atlantic salmon from 1989
to 1990".%¢ Thus, this programme could not explain the " precipitous" decline in Norwegian exports
to the United States found by the Commission. As for the exchange rates, the Commission's staff
report reveded that the kroner-dollar exchange rate had fluctuated strongly over the period of
investigation, and yet, until 1990, there had been a steady annual increase in imports from Norway.
What had been different in 1990 was the investigation itself.

248. Norway considered that the argument of the United States that the decline of the volume of
imports of Atlantic salmon from Norway in 1990 was concurrent with either the initiation of the
anti-dumping and countervailing duty investigations or theimposition of provisional measuresin these
investigations was contradicted by information on monthly import volumesfor 1989 and 1990. These
datademonstrated that in January and February 1990, i.e., before thefiling of the petition and months
before the imposition of provisional measures, imports of Atlantic salmon from Norway were 23 per
cent lower than in January and February 1989. Norway aso reiterated in this context that in the
period September 1989- February 1990 imports of Atlantic salmon from Norway had been lower than
in the period September 1988-February 1989. This was due, inter alia, to a considerable fall in the
US dollar exchange rate to the Norwegian kroner. Moreover, in the Report on its investigation, the
USITC had acknowledged that both the institution of a freezing programme and the appreciation of
the kroner had helped to cause the decline in the volume of imports from Norway in the latter
part of 1990. Nevertheless, beforethisPanel the United Stateswasignoring the evidence that imports
had declined in absolute terms as well as relative to consumption during the period of investigation
and was claiming that this decline was irrelevant because it had occurred after the initiation of the
investigation and the imposition of provisional measures. This claim could not be supported.

249. On Norway's argument that imports from Norway had begun to decline prior to the filing of
the petition on 28 February 1990, the United States observed that, as revealed by the data regarding
monthly import figures'®’, Norway was correct that imports in January and February 1990 had been
lower thanimportsintheimmediately precedingmonthsinlate 1989. However, thisshort-lived decline
had not marked the beginning of a longer-term pattern of decline. Rather, import volumes in the
several months just after January-February 1990 had steadied or had even increased dightly. The
declinein January and February 1990 had thus been atemporary phenomenon. Thistransitory decline
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could have occurred for a number of reasons. It was possible, for example, that the announcement
of the freezing programme by the Norwegian industry in early 1990 had caused a temporary
slowing-down in the volume of exports to the United States. However, the effect of this programme
could not have lasted: as noted by the USITC in its Report, the freezing programme had ultimately
resulted in only a slight decrease in available stocks of fresh saimon from Norway, and thus could
not have accounted for the drastic decline in imports of Norwegian salmon experienced by the end
of 1990.

250. The United States considered that the record did not bear out Norway's assertion that imports
of Atlantic salmon from Norway in the last four months of 1989 had also been at reduced levels. As
shown by the figures on monthly import volumes, imports from Norway in September
through December 1989 had been at levels as high asthey had ever been; in three of those four months
importsfrom Norway had exceeded one millionkilograms. Insum, theonly pre-filing declineinimport
volume had been the short-lived drop in January-February 1990. Asthe Commission had noted, the
effects of the investigation were most clearly seen during the second half of 1990, subsequent to the
affirmative preliminary countervailing duty determination of the Department of Commerce, which had
resultedintheimposition of provisional measures. Not only wasthe January-February period separated
in time from the events in the second half of 1990, but the amount of the temporary decline in those
two months paled in comparison to the magnitude of the declinewhich began inthe second half of 1990.
By December 1990 importsfrom Norway had been below 200,000 kilogrammes. Thesefactsof record
plainly refuted Norway's claim that unspecified events prior to the investigation caused the decline
of imports during 1990.

4.3 Price effects of the imports under investigation (Articles 3:1 and 3:2)

251. Norway submitted that in determining that imports of Atlantic sailmon from Norway had
significantly depressed prices for the like domestic product, the USITC had acted inconsistently with
the requirement in Article 3:1 of an objective examination of the effect on prices of imports under
investigation, and with the requirement in Article 3:2 that the investigating authorities consider inter
alia whether the effect of the dumped imports is to depress prices to a significant degree.

252. Initsdetermination, theUSITC had madethefollowing statement regarding theprice depressing
effect it had found to have been caused by the imports subject to investigation:

"In sum, given the sheer volume of the increase in Norwegian Atlantic salmon importsin 1989,
falling prices for those imports, closely tracking US and Norwegian Atlantic salmon price trends,
andinformati on suggesting significant substitutability between Norwegian and USAtlantic salmon,
we find that imports of Norwegian Atlantic salmon have significantly depressed prices for the
like product.*®

253. Norway argued that the above-mentioned conclusion of the USITC regarding the existence of
price depression caused by the subject imports waswithout any basis. Insupport of thisview, Norway
pointed to the following. As demonstrated by datain the Annex to the determination of the USITC
and by datagathered by Norway, during the period of investigation Norwegian salmon had been priced
at alevel higher than salmon of domestic producers in the United States. In mid-1990, prices of
Norwegian salmon had begun torise. Pricesof domestic salmon in the United States had not followed
this rise but had actually fallen. If the USITC had been correct in its finding that prices of domestic
salmon " closely tracked" those of imported Norwegian salmon, prices of domestic salmon should have
risen when the prices of imported Norwegian salmon had begun to rise. Aswas demonstrated by data
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on page A-56 of the Annex to the USITC determination, after mid-1990 the gap between prices of
domestic salmon and imported Norwegian salmon had widened. Moreover, if the USITC had been
correct in its conclusion that Norwegian imports had depressed domestic prices, one would logically
expect that domestic prices for salmon would increase after the Norwegian imports had disappeared
from the United States market in 1991. This, however, had not happened. Since February 1991,
Norwegian imports of salmon had been brought to a halt as a result of the final anti-dumping duty
determination of the Department of Commerce. During the first half of 1991, pricesin the United States
market of salmon from al remaining suppliers had fallen as compared to the first half of 1990. This
confirmed that the USITC had been incorrect in concluding that imports of Norwegian salmon had
caused depression of domestic prices in the United States.

254. The United States pointed out that the USITC had found, and Norway had not contested, that
pricesfor dl Atlantic salmon in the United States market - regardless of origin - had dropped dramatically
during the period of investigation: by "athird or even more between mid- to late-1988 and the end
of 1989".1*° The USITC had further found that United States domestic prices closely followed Norwegian
prices because " US and Norwegian Atlantic salmon exhibit ahigh degree of substitutability, asAtlantic
salmon is a near-commodity type product”.*®  This high degree of substitutability had further
strengthened the link between the imports of Atlantic salmon from Norway and the adverse effects
on domestic prices in the United States. The USITC had also determined that "the subject imports
presencein the market place, even at premium prices, acted to keep domestic producers from pricing
to recover costs and meet cash flow needs".*™ In short, the evidence of record overwhelmingly showed
that, as found by the USITC, the decline in domestic prices in the United States was caused in large
part by the large and growing glut of Norwegian imports. The USITC had observed that the collapse
in prices for US Atlantic salmon closely tracked the downward spira in prices for Norwegian salmon
sold in the United States market.

255.  Respondingto Norway' sargument that itsimportshad not caused the decline of domestic salmon
pricesin the United States because the Norwegian product was, in generd, priced above the US produced
Atlantic salmon, the United States considered that this argument suffered from a number of key
weaknesses. First, the evidence of record before the USITC demonstrated that the sheer volume of
Norwegianimports had forced pricesdown, afact that Norway had not contested. Second, theevidence
of record showed that Atlantic salmon was a highly substitutable product regardiess of its source.
Consequently, domestic producers had been forced to lower their prices in response to Norwegian
price declines or face losing sales.  Finally, there had been numerous instances in which Norwegian
imports were priced below the prices for domestic salmon, notwithstanding the price premium that
Norwegian salmon had typically commanded over the domestic product. 1t wasfor thisreason, among
others, that the Agreement, contrary to Norway's argument, did not require price undercutting as the
basis for a finding of price depression or suppression. Rather, the Agreement provided that the
administering authorities must consider whether there is significant price undercutting or significant
price suppression or depresson. The USITC had found the latter to exist and had come to this conclusion
on the basis of the evidence of record.

256. With respect to Norway's argument that there was no relationship between Norwegian and
domestic prices because domestic prices had not continued to rise after mid-1990, the United States
observed that from mid-1990 onward, there had been a decline in the volume of imports of saimon
from Norway, so that Norwegian salmon imports no longer provided the downward pressure that had
caused all Atlantic salmon prices in the United States to decline. In any event, the divergence of US
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and Norwegian prices in a period of declining market share of Norwegian imports was irrelevant to
whether Norwegian productionand priceshad forced downUSdomestic pricesduring theearlier period.
The United States noted in this context that Norway had presented extra-record information to the
Panel to support its argument concerning current price levels. Such data had been compiled outside
the period of investigation and were irrelevant to the proceedings before the Panel.

257. Norway contested the statement of the United States that the evidence before the USITC
overwhelmingly showed that the decline in US domestic prices of Atlantic salmon had been caused
in large part by the large and growing "glut" of Norwegian imports of Atlantic salmon. There had
not been such aglut. Throughout the period of investigation, the US domestic market had grown faster
than the volume of imports from Norway: from 1988 to 1989 apparent domestic consumption in the
United States had grown by 55 per cent, while imports from Norway had increased by only 28 per
cent. Norway's declining market share throughout the period of investigation thus showed that there
had not been a "glut" of Norwegian imports.

258. Inresponse to the argument of the United States that US domestic producers had been forced
tolower their pricesinresponseto pricedeclines of the Norwegianimportsor facelosing sales, Norway
observed that the US domestic industry had from 1987 to 1989 tripled its share of a domestic market
characterized by strong growth in domestic demand, as demonstrated by the data on page A-45 of the
Annex to the USITC determination. Norway also argued that the fact that domestic prices in the
United States had not increased after Norwegian salmon had been excluded from the domestic market
in the United States indicated that the imports from Norway were not the cause of price depression
in the United States market.

259. In response to a question of the Panel as to whether Norway considered that the data on
pages A-52-54 of the Annex to the USITC determination on price depression were factually incorrect
or whether it considered that these data, while factualy correct, did not provide evidence in support
of the USTC's conclusion on price depression, Norway observed that it could not contest the correctness
of datawhichit did not have. Pages A-52-54 of the Annex summarized some underlying dataavailable
only to the USITC. The data, even if correct, did not however provide any evidence as they did not
show whether lower prices were aresult of competition for increased market shares, and in that case
who was leading the downward price trend, or whether the declining prices resulted from supplies
beyond demand developments. However, an examination of those pages indicated that the USITC
had compared prices of Norwegian salmon to pricesof United States and Canadian salmon to determine
price trends and price depression. Articles 3:1 and 3:2 of the Agreement required the investigating
authorities to make an objective examination, based on positive evidence, of the price effects of the
dumped imports in the domestic market of the importing country. The USITC had apparently not
relied on positive evidence. A combination of United States and Canadian prices did not provide the
requisitelink between dumped importsand price depressioninthedomestic market of theUnited States.
Norway referenced the Panel conclusion on Grain Corn*"? which had found that Canada had not met
the requirements of Article 6:2 of the Agreement on Interpretation and Application of Articles VI,
XVI and XXIII of the General Agreement because it had relied on US grain corn prices instead of
on Canadian prices. ThePandl in that dispute had rejected the argument that US prices were sufficient
even though the Canadian authorities had found that Canadian prices had tracked theUSprices. Because
the tables on pages A-52-54 of the Annex were not prices of United States producers, these tables did
not provide evidence that imports of dumped salmon from Norway had depressed prices of domestic
salmonintheUnited States. Thus, regardless of whether these tablesaccurately reflected the published
weekly prices (an issue Norway could not address since it did not have the underlying data) they did
not support afinding that dumped imports of Norwegian salmon had depressed United States domestic
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prices. Norway noted that the use of the Urner Barry price figures which combined US and Canadian
prices demonstrated, at most, that Canadian prices were likely to have a profound effect on the
United States prices but did not demonstrate the effect of prices of imports from Norway.

260. The United States made the following comments in response to Norway's argument that in
itsanalysisof pricedepression the USITC had relied on acomparison of United States/Canadian prices
with Norwegian import prices. In an effort to gather as complete pricing data as possible, the USITC
had sought dataon US prices from two sources. The first source was the responses to questionnaires
which the Commission had sent to producers and purchasers. These data were explicitly limited to
prices for US produced salmon, and did not include any Canadian prices. Thus, through the
questionnaires, the USITC had specifically relied on datalimited to US prices. The second set of data
was published data of the Urner Barry company, an established industry authority. These data were
combined United States and Canadian prices. However, theinclusion of Canadian pricesin the Urner
Barry figures had had no material effect on the USITC's analysis. First, the Commission had been
awarethat thedataincluded Canadian prices, and had specifically addressed theissue, notingthat " prices
for Atlantic saimon from the two countries are believed to be comparable’.’”®  Second, the
Annex indicated that the questionnaireprices (which werelimited to U Sprices) revea ed the sametrends
over time, and the same pattern of overselling and underselling, asthe Urner Barry data.  Thus, this
Annex noted that "Monthly net f.o.b. price data collected through questionnaires for US- and
Norwegian-produced Atlantic salmon generally showed the same declinein price asthe published price
data' and "Similar to published price data and to reports from industry representatives, Norwegian
importers' prices were generally higher than US producers' prices'.*™

261. The United States aso noted in this context that, although Norway now took issue with the
use by the USITC of the Urner Barry figures, the Norwegian respondents in the investigation had
explicitly urged the Commission to use those figures while the matter was before the Commission.
In arguing that the Commission should employ the Urner Barry data, the Norwegian respondents had
described Urner Barry as "the recognized price authority in the industry" .’

262. Norway contested that, as stated by the USITC on page 20 of its determination, "... until
late 1990 prices for Norwegian and United States Atlantic salmon followed avery similar pattern*.1’
Norway noted again that it had no access to the information underlying the data on which the USITC
based its conclusions. All comparisons between Norwegian price trends and domestic price trends
in the United States appeared to be based on United States and Canadian price information. If the
USITC had based itself on this information, its determination was not based on positive evidence.
At most, thisinformation showed that Canadian prices were likely to have a profound impact on domestic
pricesin the United States. The Annex to the USITC' s determination stated that " United States/ Canadian
and Norwegian pricetrendsfor Atlantic salmonwere similar from mid-1988 through mid-1989 (figures
5-7). In 1990, the two trends began to diverge."*”” This statement implied that after mid-1989 the
pricetrendsintwo countrieshad not followed a" very similar pattern”". Moreover, figures5-7 supported
the interpretation that the divergence had begun in mid-1989, not in late 1990, although it had become
more pronounced in late 1990. Finaly, figures 8-10 in the Annex demonstrated that United States/
Canadian priceshad tracked Chilean prices much more closely than they had tracked Norwegian prices
after mid-1989.
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7YSITC Determination, p.A-59 and p.A-66.

>Prehearing Brief of Norwegian Respondents, 20 February 1991 at p.35, n.57.
8yYSITC Determination, p.20.

YSITC Determination, p.A-55.




- 79 -

263. Regarding Norway's argument on the timing of the divergency of the price movements of
Norwegian imported salmon and domestic salmon, the United States noted that in the Annex to the
determination of the USITC it had been observed that " US/ Canadian and Norwegian price trends for
Atlantic salmon were similar from mid-1988 through mid-1989. In 1990, the two trends began to
diverge...".*”® Contrary to what Norway attempted to read into these sentences, they did not state
that price trends began to diverge at any time in 1989; they stated that prices had begun to diverge
in 1990. Indeed, the text of the opinion of the Commission described Norwegian and US prices as
following similar trends into 1990. This was confirmed by the price charts found at pages A-56-57
of the Annex. Even a cursory examination of those charts revealed that prices for Norwegian and
US Atlantic salmon had exhibited similar trends through 1989 and the early part of 1990, and had
only divergedto somedegreestartinginthesecond half of 1990, duringthe Commission' sinvestigation.

264. Inresponseto aquestion of the Panel, Norway explained that it was not arguing that, asamatter
of law, the fact that imported products were priced above domestic products precluded a finding of
price depression under Article 3:2 of the Agreement. However, Article 3:2 required that it be shown
that price depression was the effect of the imports under investigation. When imported products were
priced above domestic products it was obviously more difficult to demonstrate that those higher priced
imports had caused price depression. Norway considered that in the present case the USITC had not
demonstrated that pricedepression had been theeffect of the Norwegianimportssubject toinvestigation.

265. Regarding the manner in which the USITC had taken account of the substitutability between
Norwegianimported salmon and domestically produced salmon, Norway consideredthat, if all imports
of Atlantic saimon were highly substitutable and imports from third countries were both lower priced
and increasing their market share, thelogical conclusion wasthat it wasthe lower priced product which
was depressing domestic prices in the United States, not the higher priced product. If the products
were highly substitutable, buyerswould buy the lower priced item, not the higher-priced one. Thus,
the lower priced product would be dragging down the higher prices, not vice versa. United States
prices had been constrained by the increasing volume of lower priced imports, not by the higher priced
imports. Norway aso argued in this context that the United States had not presented any valid
explanation of why domestic prices in the United States had followed the development of prices of
imports from Norway instead of Norwegian suppliers having to reduce their prices due to constant
price undercutting by competitors from third countries. The United States had also not provided any
datademonstrating that price devel opments of Norwegian salmon had atimelead on price devel opments
for salmon produced in the United States. An analysis on the basis of such data would be the best
way to determine who was "depressing prices’.

266. TheUnited States argued that it was afundamental principlethat price depression could occur
even when the imported product was priced above the domestic product. If two products were
substitutable for each other at agiven price differentia, the narrowing or increasing of the differential
would have an effect on the demand and/or price for each product. In this case, as the price for
Norwegian salmon declined, US producers had been forced to lower their prices to maintain the
differential; if they had not lowered their prices, they would havelost yet more salesto the Norwegian
imports. Thus, the Commission's citation to the fact that Atlantic salmon - including Norwegian and
US salmon - was a " near-commodity type product” lent support to the Commission's finding of price
depression by Norwegian salmon.

267. The United States further recaled in this context that the finding by the USITC of price
depression had been based on several factors, including the significant increasein thevolumeof imports
of Atlantic salmonfrom Norway through 1989, the substitutability between USand Norwegian salmon,
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and thesimilar pricetrends exhibited by USand Norwegian saimon. The USITC' sdetermination made
clear that the price depression finding was not dependant on any source being a" price leader” through
undercutting the prices of other sources. Rather, the Commission's finding of price depression was
grounded in increased supply of salmon to the US market, an increase to which Norwegian salmon
had been the major contributor. It should come as no surprise that when supply of a commodity
increased substantially, there might be adverseeffectson prices. Not only did theanaysisof theUSITC
comport fully with basic economic principles, but the Agreement expressly anticipated this kind of
analysis. The Agreement mandated an examination of whether imports undercut domestic prices,
"or" whether imports" otherwise" depressed or suppressed prices. Thus, price undercutting and price
depression/ suppression were treated in the Agreement as separate el ements of an examination of price
effects. A finding of price depression wasnot dependent on afinding of priceundercutting. The present
case was a good example of a situation in which imports under investigation " otherwise" depressed
prices for the like product, through the imports' substantial contribution to increased market supply
of acommodity type product. Insum, (1) substitutability between Norwegian and US Atlantic salmon
had provided support for the Commission's finding of price depression; and (2) any notion that
investigating authorities must look to see which supplier was undercutting to determine which was
causing price depression was not supported by economic logic or by the text of the Agreement.

4.4 Impact of the imports under investigation on domestic producers of the like product (Articles 3:1
and 3:3)

268. Norway submitted that theanalysisof theUSI T C of theimpact of theimportsunder investigation
on domestic producers of the like product was inconsistent with the requirements of Articles 3:1 and
3:3 of the Agreement. Article 3:1 required an objective examination of the consequent impact of the
dumped imports on domestic producers, while Article 3:3 required that such an examination include
an evaluation of al relevant economic factors and indices having a bearing on the state of the industry.
Thelist of those factors contained in Article 3:3 was not exhaustive, nor could one or severa of those
factors necessarily give decisive guidance. Norway considered that the conclusion of the USITC
regarding the negative impact of the imports on the domestic producers was unfounded. The record
showed that the alegedly injured industry had experienced a most impressive growth since its
start in 1984, as shown by data on the annual increases in the volume of production by the domestic
producers.*” During the period 1987-89, the capacity of United States' firmsto produce juvenile Atlantic
saimon had risen substantially. US shipments had increased more than fourfold in this period.
Production of "adult" salmon had expanded by more than 200 per cent from harvest season 1987-88
to 1989-90. Dataavailablea so showed that thenumber of production and related workershad increased
steadily, as had the hours worked, total compensation, and hourly compensation.’® In the view of
the foregoing, Norway submitted that the USITC had not carried out an objective examination of the
impact on the domestic producers of the imports under investigation.

269. Inresponse to a question of the Panel as to whether Norway considered that the information
relied upon by theUSITCinitsanalysisof theimpact of theimports on domestic producerswasfactually
incorrect, that the conclusions drawn by the USITC regarding this impact were not supported by the
factsin the record of the investigation, or that the analysis by the USITC had not involved the correct
application of a lega requirement imposed by the Agreement, Norway observed that it could not
determine whether the information relied upon by the USITC was factually incorrect because it did
not know what information the USITC had relied upon. From the information available to Norway,
it did not appear that the conclusions drawn by the USITC were supported by the facts in the record
of the investigation. The United States had had ample opportunity to provide the facts relied upon
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by the USITC in order to dispel Norway's belief. Finaly, Norway considered that the USITC had
not correctly applied a legal requirement imposed by the Agreement in that it had not made a
determination based on an objective examination of positive evidence.

270. Inresponse to a question of the Panel as to whether Norway considered that the factors which
it had mentioned (supra, paragraph 268) had not been considered by the USITC or whether it was
of the view that the US'TC had not given adequate weight to these factors, Norway stated that Article 3:3
provided a list of factors to be examined in an anaysis of the impact of imports on the domestic
producers of the like product and noted that " no one or several of the factors necessarily give decisive
guidance". The USITC, however, had based its conclusion regarding the impact of the imports on
domestic producers on just afew financial indicators, rather than on athorough review of al factors.
Thus, the USITC had allowed a few factors to give decisive guidance.

271.  On the statement of the USITC that "thefinancia performance of the domestic industry stands
in stark contrast to the production and trade figures', Norway observed that certain facts before the
USITC discounted the financial indicators as evidence of harm from dumped imports. The pre-hearing
brief on behaf of the Norwegian respondents had described many other factors which affected the
financial performance of the domestic producers.’® Thus, while the financia indicators might have
been poor, their value as indicators of the consequent impact of subsidized imports was limited in this
case.

272. The United States argued that, as required under Article 3:3, the USITC had considered the
injuriousimpact which the volume and price effects of Norway' simports had on the domestic industry.
The USITC had found that the price depressive effect of the large and increasing volume of Norwegian
imports was directly reflected in the injured financial condition of United States producers:

"Lower prices for the like product have meant lower sales revenues in 1989, which contributed
to substantial gross and operating losses for the domestic industry. Depressed prices have also
exacerbated cash-flow pressures that are inherent in the Atlantic salmon industry. "

The USITC had described the financial condition of the domestic industry as follows:

"Thefinancial state of the US Atlantic salmon industry declined precipitously in 1989. Net sales
decreased from 1988 to 1989 while cost of goods sold roseand general, selling, and administrative
costsincreased. Operating losses in 1989 were enormous. US producers experienced a severe
negative cash flow in 1989. The number of firmsreporting operating losses increased from 1988
to 1989. For the period January-September 1990, net sales were well above the level recorded
in the same period in 1989; nevertheless, the industry recorded a significant operating loss and
negative cash flow. Asaresult of financia setbacks, the largest US producer, Ocean Products,
Inc., ceased operations.".'#

The USITC had also noted that the domestic industry' s operating lossesin 1989 totalled $4.3 million,
or more than half of the industry's net sales for that year.'® As a specific example of negative cash
flow effects caused by depressed prices, the USITC had mentioned the experience of the largest US
Atlantic salmon producer, Ocean Products, which had been forced into bankruptcy as aresult of the
impact of ever-decreasing prices, due to the downward spira of Norwegian prices.

¥pre-hearing Brief on behalf of the Norwegian Respondents, 20 February 1991, pp.27-47.
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273. The United States noted that the USITC had also described other negative effects of the
depressed prices on the industry:

"It is likely that the leveling off of production of juvenile salmon in 1990 was a response to the
depressed pricesprevailingin 1989. Moreover, thereisrecord information to suggest that banks
became more unwilling to provide financing to US producers at least in part because of the low
prices prevailing in the market or because of Norwegian oversupply, and that this reluctance
continues." %

All of the above-mentioned effectswere specifically-enumerated factorsunder Article 3:3. TheUSITC
had explained that the negative price effects due to the large volume of Norwegian imports were not
past effects, but were present effects that were being experienced by US producers through 1990:

"In view of the particular nature of Atlantic salmon production in the United States, the effects
of the large increase in Atlantic salmon imports from Norway during the period of investigation
through 1989 are being felt presently by the young USindustry in such forms as financial losses,
a scaled-back size, and difficulty in obtaining capital." %

In sum, the USITC had demonstrated in step-by-step fashion how the subject imports had caused materia
injury, first describing volume of imports from Norway, relating that volume to negative price effects
in the US market, and relating those price effects to the injured condition of US producers. It had
found that price depression attributabl e to the Norwegian imports had resulted inlower salesrevenues,
which in turn had caused massive financia losses, substantially decreased cash flow, and significantly
diminished production of juvenile saimon.

274. The United States considered that Norway ignored the negative financia data which underlay
the determination of the USITC, arguing instead that production, shipments, and certain employment
data showed increases. Thus, Norway argued that the domestic industry could not have been injured.
Norway' sargument waswithout merit for threereasons. First, Norway had focused on isolated factors
and bits of information, including new information which had not been ontherecord beforethe USITC.
The USITC, by contrast, had considered all of the factors specified in the Agreement and all of the
evidence of record in reaching its determination. Factors ignored by Norway included profits, cash
flow, growth, ability to raise capital, and factors affecting domestic prices. Second, the USITC had
explained why the factors that Norway had presented were consistent with afinding of materia injury
by pointing out that an increase in capacity, production, and employment indicators was only to be
expected in anew industry, especialy onewheretherewasadelay of severa yearsbetween the decision
to expand production and the actual harvesting of the mature product.*®” Third, Norway's argument
disregarded the express admonition in Article 3:3 of the Agreement that "this list is not exhaustive,
nor can one or several of these factors necessarily give decisive guidance'. The USITC, by contrast,
had considered all the factors specified in the Agreement and all the evidence in reaching its
determination. Insum, the seemingly positiveindicatorscited by Norway werebelied by theindustry's
dire financial condition, which stemmed directly from the collapse in salmon prices caused by the
oversupply of Norwegian imports. The USITC had considered the factors mandated by the Agreement
and had determined that the domestic industry was materialy injured by reason of the dumped Norwegian
imports. Its conclusions concerning the industry' s condition were supported by positive evidence and
were, for the most part, not even contested by Norway.
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4.5 Causa relationship between the allegedly dumped imports and material injury to the domestic
industry (Article 3:4)

275. Norway submitted that the affirmative final determination of the USITC in its investigation
of imports of fresh and chilled Atlantic sdlmon from Norway was inconsistent with the requirements
of Article 3:4 of the Agreement for the following reasons: first, the USITC had failed to isolate the
effect of the allegedly dumped imports from Norway from the effects of other factors injuring the
domestic industry. Second, the USITC had failed to demonstrate that the alegedly dumped imports
from Norway had caused injury to the US domestic industry "through the effects of dumping”. Third,
the USITC had not shown that the imports from Norway had been causing material injury to the US
domestic industry at the time the USITC made its determination.

4.5.1 Other factors affecting the domestic industry

276. Norway argued that an interpretation of Article 3:4 in accordance with the ordinary meaning
of itstermsindicated that the effects of the dumped imports, by themselves, must be sufficient to have
caused materia injury. The Vienna Convention on the Law of Treaties required in Article 31:1 that
atreaty be interpreted in accordance with the ordinary meaning of its terms in context and in light
of the object and purpose of the treaty. When Article 3:4 was read as awhole, the ordinary meaning
of the phrase "through the effects of the dumping, causing injury" was that the effects of the dumped
imports themselves must be causing injury. This was confirmed by the next sentence in Article 3:4
which provided that any injury caused by other factors could not be attributed to the dumped imports.
Thus, according to the authoritative rules of treaty interpretation, an anti-dumping measure could not
be imposed under the Agreement unless, after all injury caused by other factors was removed from
consideration, material injury was caused by the effects of the dumped imports. Thus, those effects
must be sufficient to causeinjury in and of themselves. Thisinterpretation of thelanguageinArticle 3:4
was consistent with the object and purpose of the Agreement which sought to prevent unjustifiable
impediments to the flow of international trade, as stated in the Preamble. Therefore, anti-dumping
duties were an exception to basic principles of the General Agreement and as such must be interpreted
narrowly. Consequently, astrong demonstrationwasrequiredthat theinjury to be prevented was caused
by the effects of the dumped imports and thus, that the remedy would in fact offset this material injury.
If the injury were to be caused by other factors, the anti-dumping duty would not offset that injury
and would impede trade for no lawful purpose. Norway referenced that the standard applied by the
United Statesdid not conformto therequirement of Article 3:4. TheUSITC had stated that its standard
of causation was to determine whether "imports are a cause of materia injury". In the salmon case,
the USITC had expressly relied on several US court cases which had articul ated thisstandard. Norway
mentioned in this context LMI - LaMetdlli Industriale, S.p.A. v. United States, 712 F. Supp. 959,
971 (CIT 1989) in which it had been stated that "it is sufficient that the imports contribute even minimally
to material injury" and Maine Potato Council v. United States, 613 F. Supp. 1237), 1244 (CIT 1985)
in which it had been stated that the USITC had to make an affirmative finding of injury if it found
that imports were more than a "de minimis' cause of injury.

277. Inresponseto aquestion of the Panel, Norway explained that it was not arguing that the causation
standard of Article 3:4 of the Agreement was met only when the dumped imports were the sole cause
of materia injury to a domestic industry. That there could be several causes of materia injury was
recognized in the text of Article 3:4 and in footnote 5, which referred to other factors which might
be causing injury to an industry. However, Article 3:4 stated that "injuries caused by other factors
must not be attributed to the dumped imports'. Read together with the requirement to demonstrate
that the dumped imports, through the effects of the dumping, must be causing material injury, this
meant that the dumped imports alone must be sufficient to cause materia injury. Thisinterpretation
was confirmed by expertsinthearea. Thus, Besder and Williams had analyzed the causation standard



contained in the revised Agreement on Implementation of article VI of the Genera agreement (1979)
as follows:

"The new Code provides more redlistic criteriain that the initial requirements that the dumped
imports should be 'demonstrably the principa cause' of the injury suffered by the domestic industry,
outweighing all other factors combined, isnow replaced by arequirement to segregate the injury
caused by dumping from the injuries caused by other factors and then to make an assessment of
injury caused by dumping alone."

Thus, even though other factors may have caused more injury, the causation requirement of the
Agreement was met as long as an adequate determination was made that the effects of the dumping
alone - without injury caused by other factors - were sufficient to cause materia injury.

278. Norway argued that in the present casethe USITC had not singled out the effect of the allegedly
dumped imports under investigation from the effects of other factors which had affected the domestic
industry in the United States, thus potentially attributing injury caused by other factors to the dumped
imports. During the consultations preceding the establishment of the Panel, Norway had asked the
United States several questionsaimed at determining how the USITC had distinguished between injury
caused by the effects of the dumpedimportsand injury caused by other factors. Infact, theUnited States
had refused to answer these questions on the ground that the questions concerned issues which might
be raised in a pandl.

279. Norway considered that, if the United Statesfresh Atlantic salmonindustry had been materially
injured, one or a combination of several factors not related to the subject imports accounted for the
alleged materia injury to that industry. Among such factorswere the strong increasein importsfrom
third countries, and growing suppliesof close substituteproductssuch aswild Pacific salmon. Insupport
of its view that the information on Pacific salmon harvests was relevant to an examination of possible
alternative causes of injury to the United States Atlantic salmon industry, Norway, responding to a
guestion by the Panel, observed that nothing in Article 3:4 or in footnote 5 required that other factors
which could causeinjury to the industry be limited to sales of like products. Article 3:4 merely stated
that " other factors' might be injuring the domestic industry. Footnote 5 provided an illustrative, not
an exhaustivelist of items which might constitute other factorsinagiven case. Theterm "likeproduct”
wasfound nowhereinArticle 3:4 andinfootnote5. Moreover, whilethe USITC had found that Atlantic
and Pacific salmonwerenot likeproducts, it had found that therewas some competition between Atlantic
and Pacific salmon. Thus, the impact of Pacific salmon on the domestic Atlantic salmon industry was
relevant as a possible alternative cause of injury. The effects of internal problemsin the United States
industry itself also did not appear to have been properly considered in light of the requirements of
Article 3:4. Theseincluded problemsdueto mismanagement and thefact that theUnited Statesindustry
did not market itsproduct onayear-round basis (asdid the Norwegianindustry). Thisof courseaffected
continuity in contactswith purchasers. Such factors had been recognized during the proceedings before
the USITC but had been disregarded when the USITC had drawn its conclusions. Thus, the USITC
had concluded that:

" Although some of these factors may have adversely affected the US industry, we determine that
an industry in the United States is materially injured by reason of subsidized and LTFV imports
of fresh and chilled Atlantic salmon from Norway." ¥

1%Besder and Williams, Anti-Dumping and Anti-Subsidy Law: The European Communities (1986),
p.15.
1¥YSITC Determination, p.22.
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This conclusion was inconsistent with Article 3:4 under which Parties were obliged to exclude any
injuries caused by factors other than the dumped imports under investigation. This necessitated a
thorough examination of al possible causes of aleged injury.

280. Insupport of its view that Article 3:4 of the Agreement required that investigating authorities
conduct a thorough examination of al possible causes of the alleged injury, Norway, responding to
a question of the Panel, explained that, in order to ensure that the investigating authorities did not
atribute injury caused by other factors to the effects of dumped imports, the investigating authorities
must be able to segregate the effects of other factors from the effects of the dumped imports:

"Following the negotiations, the need to demonstrate that the dumped imports were the principa
cause of the injury suffered was abandoned, as was the requirement to weigh the effect of the
dumping against the effect of all other factors adversely affecting the industry. Instead, a new
approach was adopted which consisted of isolating the injuries caused by each of the factors,
including the dumping, and to treat each as a separate injury. It had then to be shown that the
effect of the dumped imports was such as to cause injury within the meaning of the Code."*®

In order to isolate the injuries caused by each factor, the investigating authorities must examine each
such factor. Article 3:4required that it "be demonstrated” that the effects of the dumped imports were
causing material injury. This placed an affirmative obligation on the investigating authority to so
demonstrate. A part of that demonstration included demonstrating that the investigating authority had
not improperly attributed the injury caused by other factors to injury caused by the effects of the
dumping. Nothing in the language of the Agreement created an obligation for the Party opposing the
dutiesto demonstratethenegative, i.e., that the effects of the dumped imports werenot causing materia
injury. Inthe present case, the United States had failed to provide any information on how the USITC
had ensured that it did not attribute the injury caused by other factors to the effects of the dumped
imports and had failed to demonstrate that the dumped imports, through the effects of the dumping,
were causing materia injury.

281. In response to a question of the Panel as to whether Norway considered that the possible
alternative causes it had identified had not been considered by the USITC, or whether it considered
that these possi bl e alternative causes had not been given sufficient weight by theUSITC, Norway stated
that, while the USITC was not obliged to weigh the different factors of injury, it was required to avoid
attributing to the dumped imports injury caused by other factors. While the USITC might perhaps
have considered some of these other factors, it had made no effort to avoid attributing injury caused
by those other factors to the effects of the dumped imports.

282. TheUnited States argued that the determination of the USITC amply demonstrated that Norway's
surging exports of Atlantic salmon to the United States had caused material injury to the domestic
industry. In theface of thisevidence, Norway pointed to other factors which, it believed, might have
caused materia injury to theindustry. The USITC, however, had determined that material injury was
caused by the Norwegian imports; it had expressly considered and rejected the aternative causes
proffered by Norway. The determination of the USITC therefore met the requirements of Article 3:4
of the Agreement. Contrary to what was argued by Norway, Article 3:4 did not require a Party to
"excludeany injuriescaused by factorsother thandumpedimports'. Rather, the Agreement admonished
investigating authorities to consider whether other factors might be injuring the domestic industry.
Thus, the investigating authorities must find a causal link between the imports and the injury to the

19Besder and Williams, Anti-Dumping and Anti-Subsidy Law: The European Communities, (1986),
p.167).
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domesticindustry, arequirement reflected in both the Agreement and the United States | egislation and
which had been applied by the USITC in the case a hand.

283. TheUnited Statesargued that initsanaysisthe USITC had applied the appropriate Agreement
standard in finding a causdal link between the dumped imports and material injury to the domestic
industry. The Agreement provided that the standard was whether imports were "causing” injury.
Thiswas exactly what the USITC had found in the present case: it had found that injury to the domestic
industry had been caused "by reason" of the dumped imports, or, stated in another way, that imports
were acause of injury. Norway's argument that the Agreement required the authorities to determine
whether dumped imports were, by themselves, the cause of material injury found no support in the
language of Article 3:4. A standard along the lines of the standard advocated by Norway had been
contained in the 1967 Anti-Dumping Code, which in Article 3 provided that dumped imports must
be the "principal" cause of injury. If "principal" cause was no longer the standard, it followed that
imports need not be "the" cause of injury by themselves, which was an even higher standard. The
test in Article 3:4 was whether dumped imports "were causing material injury within the meaning of
this Agreement”. The meaning of this language had to be understood in the context of the change
which had occurredinthe causal link standard in moving from the 1967 Codeto the present Agreement.
A number of commentators had concluded that the explicit removal of the "principa cause" standard
in the present Agreement was a lessening of the causation standard to a standard requiring that the
imports be a " contributing cause of injury".

284. In response to the points made by Norway regarding other factors which might have injured
the domestic industry, the United States submitted that the USITC in itsinvestigation had found that,
although these other factors might have had an effect on the domestic industry, injury was caused by
the dumped Norwegian imports. With respect to Norway' s argument on imports from third countries
as a possible alternative cause of injury, the United States considered that this argument ignored the
dominant position held by Norway in the United States market despite the volumeincreases of imports
fromthird countries. Importsin 1989 fromthenext|argest importer, Canada, had been only one quarter
those of Norway, the increase in Norway's import volume had dwarfed the increase in the volume
of any other country' simportsand theincreaseinimportsfrom Norway waslarger than thetota import
volume of Canada, the next largest importer. The USITC had properly focused on the overwhelming
andincreasing volumeof Norwegianimports, rather than ontherate of increase of thevolumeof imports
from the other, far smaller exporters of Atlantic sdlmon. In sum, Norway's argument was based on
an invalid assumption that a smaller importer could have an injurious effect while its imports, which
had represented 65 per cent of the market in 1989, did not have such an effect.

285. Intheview of the United States, Norway's argument that the Pacific salmon catch had injured
the domestic Atlantic salmon industry in the United States ignored the fact that Atlantic and Pacific
salmon were commercially competitive only to alimited extent, asthe USITC had found in defining
thelike product. Norway had not contested the USITC' sfinding that Atlantic and Pacific salmon were
not like products. Norway had cited the Pacific sdlmon harvest totals for 1987-1989 but had failed
to note that virtualy all of this Pacific salmon was either frozen or canned and had thus been marketed
to completely different purchasers than fresh Atlantic sdmon. Norway aso had failed to note that
most of the remaining fresh Pacific salmon was exported from the United States and that nearly &l
of the 1989 increase in the Pacific salmon catch was chum or pink salmon, which were low quality
fish sold in different markets than Atlantic sdmon. Norway had not contested these facts; it had
merely failed to note them.

286. With respect to Norway's argument that the domestic industry had been adversely affected by
mismanagement, the United States considered that this argument overlooked the fact that low prices
were the root cause of the industry's injured financia condition. Norway had also pointed to the US
industry's marketing of Atlantic salmon on a less than year round basis. As the USITC had found,
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the domestic industry had been forced to sell its mature salmon right after harvest in order to maintain
cash flow in theface of low prices. Theinability to sell for alonger portion of the year was, therefore,
a symptom of the injurious price effect of Norwegian imports rather than an aternate cause of the
injury.

287. Inresponse to a question of the Panel, the United States explained as follows how the USITC
had arrived at the conclusion that, while other factors might have adversely affected the US domestic
industry, the industry was materially injured by reason of imports from Norway. The USITC had
conducted athorough anaysis of evidence concerning thevolume of importsfrom Norway, their effects
onpricesintheUnited States, andtheir effectson USdomestic producers, asprovidedintheAgreement.
Article 3:1, 3:2 and 3:3 specifically envisioned that the focus of an investigation be on those factors.
The determination of the USITC aso contained findings relating to other suggested factors affecting
the industry. As to non-subject imports, the USITC had found that the price depression which had
injured theUSindustry "wasduein large part to oversupply intheUSmarket" and that it was"imports
from Norway [that] accounted for alarge portion of the increased importsin 1989".** Thiswas fully
supported by thefacts beforethe Commission. Withregard to Pacific salmon, the USITC had described
in detail the many differences between Atlantic sddmon and Pacific salmon which restricted their
substitutability - and thus their degree of competition with each other. These differences included
theforminwhich thesalmonwasmarketed, distribution channels, prices, and geographica and seasonal
differences. Third, as to possible production difficulties or the seasonal marketing of US Atlantic
salmon, the USITC had explicitly taken into account these factorswhich related to theindustry' syoung
age, in its determination.  For example, the USITC had concluded that the industry's financial
performance was "worse than would be anticipated even taking into account start-up conditions".*%
In sum, the USITC's determination provided a detailed explanation of how Norwegian imports were
causing materia injury. This explanation had its focus on the volume of imports from Norway, their
price effects, and their effects on US producers, as required by the Agreement. The determination
also contained an explicit recognition of respondent's arguments concerning other factors affecting
the industry, and contained findings supporting the USITC's conclusion that these other factors did
not detract from the fact that imports from Norway had caused injury.

288. Norway considered that the view of the United States that Article 3:4 of the Agreement
"admoni shes investigating authorities to consider whether other factors may be injuring the industry”
rather than requiring the investigating authorities to exclude any injuries caused by other factorsrested
on a clear misreading of the ordinary meaning of this provision. Article 3:4 provided in relevant
part that " There may be other factors which at the same timeareinjuring theindustry, and theinjuries
caused by other factors must not be attributed to the dumped imports®. This sentence nowhere stated
that theinvestigating authoritieswereonly obliged to consider whether other factorswerecausinginjury.
Assuming arguendo that this language was ambiguous, an examination of the drafting history
demonstrated that the drafters of this provision did not intend this sentence to require only a consideration
of whether other factors were causing injury to a domestic industry.

289. Insupport of its contention on thislatter point, Norway pointed out that in the Draft Subsidies
Code, dated 10 July 1978 (document MTN/NTM/W/168), the provision now appearingin Article 6:4
of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the General
Agreement read as follows:

BIYSITC Determination, p.19.
192ygITC Determination, p.15.
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"The subsidized products must be [an important contributing factor in causing or threatening] [a
principal cause of] [thecauseof] injury. All other relevant factors adversely affecting theindustry
shall be considered in reaching a determination.”

Thislanguage indeed " admonished" theinvestigating authoritiesto consider other factors. However,
this was not the final language. Had the signatories intended the interpretation proposed by the
United States, they would not have changed the language to state that "injuries caused by other factors
must not be attributed to the subsidized imports." The United States had presented no evidence that
the causation analysis of the USITC was consistent with the requirements of Article 3:4 of the Agreement.
Thus, the United States had failed to demonstrate that it had conducted an injury investigation in
accordance with the requirements of Article 3:4.

290. TheUnited Statessubmittedthat Norway' sargumentsregardingtherequirementsof Article 3:4
with respect to other factors which might be causing injury to adomestic industry were without merit
in view of thetext of that provision. Norway had argued that the Agreement required the investigating
authorities to conduct a "thorough examination of all possible causes of alleged injury” and that, "in
order to isolate the injuries caused by each factor, the investigating authorities must examine esch factor".
Norway had not cited any specific provision in the Agreement requiring its preferred analysis. What
the Agreement stated was that investigating authorities must not attribute the effects of other factors
to the effects of the subject dumped imports. It did not require any particular analysis of other factors
and the language of the Agreement did not support Norway' sinterpretation that a " thorough examination”
of each possible other factor must be undertaken.

291. The United States considered that apparently Norway's argument was that the sentence in
Article 3:4 concerning other factorsimplied that aspecific examination of all other factorswasrequired.
However, no such inference could be drawn from this language. As shown by the detailed text of
Articles 3:2 and 3:3, required analyses were specificaly set forth in the Agreement. The fact that
no particular analysis had been set forth regarding the other factors was telling. It was not surprising
that the Agreement was structured in thisway. It was natura that the mandated focus of the analysis
was on the effects of dumped imports, rather than on some other factors; thiswas what anti-dumping
duty investigations were all about - the subject imports. Norway would apparently turn the issue on
its head and require that the investigating authorities examine, and eliminate, all other possible factors
affecting the domestic industry and then decide whether what was |eft was sufficient for an affirmative
determination. In this respect, the standard proposed by Norway was similar to the standard found
inthe 1967 Anti-Dumping Code. Article 3(c) of that Code provided that "in order to establish whether
dumped imports have caused injury, al other factors which, individualy or in combination, may be
adversely affecting theindustry shall beexamined". Similarly, Article 3(a) of the 1967 Anti-Dumping
Code provided that "the authorities shall weigh, on one hand, the effect of the dumping and, on the
other hand, al other factors taken together which may be adversely affecting the industry”. This
language had been dropped from the present Agreement. The 1967 Code had been denounced in
Article 16 of the present Agreement.

292. The United States further submitted in this context that, to the extent there was a standard in
the Agreement for not misattributing effects of other factors, it was fulfilled through an examination
of the effects of the subject imports, asprovidedin Articles 3:1, 3:2 and 3: 3 which addressed the causa
link to imports. This view was amply illustrated by the recent decision of the Panel established by
the Committee on Subsidies and Countervailing Measures in the dispute between the United States
and Canadaregarding countervailing dutiesimposed by Canadaon grain cornfrom the United States.*%
This Panel had found that the Canadian authorities had given primary emphasis to the effects of the

1983CM/140, adopted on 26 March 1992.
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United States subsidy programme on the world price for corn and had given no consideration to the
effects of imports. The Panel had found a failure by Canada to meet the requirements of Articles 6:2
and 6: 3 of the Agreement on Interpretation and Application of Articles VI, XVI and XXII1 of theGenera
Agreement. The Panel had also found that, because Canada had explicitly based its finding on the
effects of something other than the subject imports - the world price for corn - Canada had violated
the requirement of Article 6:4 not to attribute the effects of other factors to the subject imports. That
decision presented a classic case in which the requirement of Article 6:4 was violated: asignatory's
failureto offer any case that it was subsidized imports which were causing injury. The present case,
however, was in marked contrast to the facts underlying the Panel's decision in the Grain Corn case.
In the salmon case, the USITC had undertaken a detailed analysis of the effects of the subject imports
- their volume, effectson prices, and consequent effects on domestic producersasrequired by Article 3.
The findings of the USITC regarding these effects were amply supported by the evidence before the
USITC.

293. The United States further pointed out that under United States legislation the effects of other
factors could not support an affirmative finding of injury. In this case, the USITC had explicitly
considered the other factors suggested by the Norwegian respondents, including various US industry
productiondifficulties, non-subject imports, theinability of United Statesdomestic producersto market
their product year-round, and the effects of Pacific salmon. The USITC had ultimately determined
that the subject imports from Norway had caused materia injury to the domestic industry in the
United States and that, while other factors might have had some adverse impact on the industry, they
did not detract from the fact that Norwegian imports were injurious.

294. Norway aso objected in this context to the USITC having made one collective injury
determination for both the anti-dumping and the countervailing duty case. This aso violated the
requirement under Article 3:4 of the Agreement to exclude injuries caused by factors other than the
dumped imports under investigation. The Agreement contained no basisfor thistype of cross-cumulation.
Infact, there had been no investigation and determination concerning the alleged material injury caused
by the effects of the dumped imports without regard to injury caused by the subsidized imports.
Consequently, the USITC had failed to demonstrate that material injury to the domestic industry had
been caused through the effects of the alegedly dumped imports.

295. The United States considered as misplaced Norway's objection to the issuance by the USITC
of one injury determination for both the anti-dumping and the countervailing duty investigations. In
accordance with Article 3:4, the USITC had considered whether "the effects of dumping” as defined
by the Agreement, i.e., the volume and price effects of the imports on the domestic industry, as set
forthin Articles 3:2 and 3:3 were " causing injury within the meaning of this Agreement”. Article 6:4
of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the General
Agreement required the USITC to consider these identical factors in determining whether the effects
of subsidies were causing injury. Both Agreements required the investigating authorities to evaluate
theimpact which theimportswerehaving onthe domesticindustry, and provided substantively identical
criteriafor making that evaluation. The dumped and subsidized imports from Norway were one and
thesame. The period of investigation was identical for both the anti-dumping and countervailing duty
investigations. Consequently, theimport volume and price effect and impact on the domestic industry
had been identica for both investigations. In view of this complete congruity between the subject imports
in both investigations, Norway's argument was without any basis.

296. Responding to aquestion by the Panel, the United States further submitted in this context that
the issuance by the USITC of one injury determination for the purpose of both the anti-dumping and
thecountervailing duty investigation wasnot incompatiblewith thereferenceinfootnote5 ad Article 3:4
to "the volume and prices of imports not sold at dumping prices' as a possible " other factor" causing
injury to a domestic industry. In the present case the USITC had not, as aresult of its " combined"
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analysis, attributed the effects of imports "not sold at dumping prices’ to the dumped imports. This
was because the exact same set of imports from Norway had been found to be both subsidized and
dumped. Of course, even in a case in which the subsidized and dumped imports were not identical,
the effects of subsidized, but not dumped imports could render the domestic industry more vulnerable
to injury from the dumped imports. However, the present case did not involve differing dumped and
subsidized imports.

4.5.2 Materia injury caused by the dumped imports, through the effects of dumping

297.  Norway further submitted that the standard applied by theUSI T C inthecaseunder consideration
did not conform to the requirements of Article 3:4 in that the USITC had failed to examine the effects
of dumping in determining whether a domestic industry was materialy injured and had only made
afinding that a domestic industry was materially injured (or threatened with material injury, or the
establishment of a domestic industry had been materially retarded) "by reason of imports of that
merchandise”. Since adomestic industry would always be more able to charge higher pricesif supply
wasrestricted (e.g. by diminating imports), imports could aways be found to be causing someinjury
to the domestic industry, even if minimal. Thus, the interpretation of the United States would alow
the imposition of anti-dumping duties any time the domestic industry was materialy injured by any
cause, as long as there were imports. This would make a mockery of the causation standard in
Article 3:4 and defeat the purpose of the Agreement.

298. In support of its claim that the USITC did not consider the effects of dumping in determining
whether dumped imports were causing material injury to a domestic industry, Norway aso pointed
out that the Courts in the United States had upheld the approach of the USITC, while acknowledging
that the GATT would appear to require the investigating authorities to consider the effects of the
dumping. Specifically, the United States Court of International Trade, in discussing what the" effects”
languagein Article 3 of the Agreement required and how this language was implemented in the legidation
of the United States had held:

"Whatever the ided embodied in GATT, Congress has not smply directed ITC to determine directly
if dumping itself is causing injury."*%

The interpretation of Article 3:4 advocated by the United States in the proceedings before this Panel
would have the Panel ignore the "through the effects’ clause of Article 3:4 in its entirety. Such an
interpretation was inconsistent with the ordinary meaning of the words and with the drafting history
of the paragraph. The Vienna Convention on the Law of Treaties required that "a treaty shal be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose’. Thus, internationa interpretive practice
was to give meaning to al phrases in a text.

299. Inresponseto aquestion of the Panel asto whether Norway considered that the term "through
the effects of the dumping” in Article 3:4 of the Agreement required the investigating authorities to
consider factors other than those identified in Articles 3:2 and 3:3, Norway submitted that the
investigating authorities must certainly consider the factors listed in Articles 3:2 and 3:3 but that a
consideration of only those factors was not sufficient to meet the requirements of Article 3:4. For
example, it would be odd not to consider the level of dumping found to exist. This view had been
recognized by United States scholars. Thus, one author had written with respect to Article 6 of the
Agreement on Interpretation and Application of Articles VI, XVI and XXI1I of the General Agreement
that:

199CIT Algoma Sted Corp. v. United States, 688 F. Supp. 639, 645 (CIT 1988).
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"The GATT Subsidies Code explicitly states, ' It must be demonstrated that the subsidized imports
are, through the effects of the subsidy, causing injury within the meaning of this Agreement’.
Thiswould seem to establish an international obligation to pursue a causal connection that would
relate to the actual subsidization - i.e., the margin. A similar clause exists in the Anti-Dumping
Code."'* Moreover, thisinterpretation was consistent with the object and purpose of the Agreement.
The Agreement sought to prevent unjustified impediments to the flow of international trade.
Consequently, the Agreement required a strong showing that theinjury to be prevented was caused
by the effects of dumping and thus, that the remedy (the anti-dumping measures) would, in fact
offset this material injury. If the injury were to be caused by other factors, the anti-dumping
measures would not offset the injury and would impede trade to no lawful purpose.

300. TheUnited States considered that Norway erred in arguing that United States law did not require
a consideration of the effects of dumping. In fact, both the Agreement and the United States law
required the USITC to consider identical factorsin examining the effect of the dumping on the domestic
industry. Specifically, both required an evauation of the volume and price effects of the imports on
thedomesticindustry. Contrary to Norway's assertion, the USITC did not issue an affirmative injury
determination whenever the domestic industry was injured and imports were present in the market,
as numerous USITC investigations made clear. United States law required precisdy what the Agreement
required: that dumped imports cause material injury through volume and price effects, as specified
in Article 3:2, and that material injury attributed to other causes cannot be the basis of an affirmative
finding.Norway's argument was readily refuted by the number of negative determinations issued by
the USITC in the circumstances described by Norway.

301. TheUnited Statesarguedthat asindicated by footnote4 ad Article 3:4, "theeffects of dumping"
referred to in Article 3:4 of the Agreement were defined in Articles 3:2 and 3:3 as the volume and
price effects of the dumped imports, and the consequent impact of these imports on the domestic industry.
The meaning of this language was clearly defined in the Agreement and there was no basis to attribute
some other meaning to this language. Norway had not been able to define exactly what, in its view,
the additional analysiswaswhichwasrequired by thislanguagein Article 3:4 and itsimprecise method
of construing the Agreement stood in contrast to the plain meaning construction put forth by the
United States. Contrary to Norway' sassertion, the United Stateswas not asking the Panel to disregard
the "through the effects of the dumping" language in Article 3:4. Rather, the United States asked
the Panel to givethat language the precise meaning set forthin the Agreement: the" effects of dumping"
were measured through the volume and price effects of the imports and their impact on the domestic
industry. While the Agreement specifically defined the meaning of the term "through the effects of
dumping" and contained two paragraphs concerning the analysis of imports, it provided no guidance
concerning theinterpretation of thisterm beyond anaysisof theimports. If the Agreement had required
an additional mode of analysis beyond that set forth in Articles 3:2 and 3:3, one would expect at |east
a further definition of the "effects of dumping" and some guidance on the proper anaysis to assess
these effects. There was none, however, providing yet another strong indication that the Agreement
imposed no requirement other than an examination of import volume and price effects and the impact
of the imports on domestic producers.

302. Norway noted that the interpretation of the "through the effects of ..." language in Article 3:4
advocated by the United States had been refuted by Professor Jackson as follows:

" A counter argument has been rai sed in connection with footnotesto theseclauses. Thesefootnotes
refer to paragraphs 2 and 3 in away that have led some to argue that the notion of an obligation

1% Jackson, The World Trading System (1989), p.242.
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to use margin anaysis has softened. However, such a conclusion appears to be somewhat
improbable. "%

303. The United States considered that the statements from Professor Jackson cited by Norway
concerning the meaning of the term "through the effects of ..." did not analyze the text of footnote
4 but set forth a policy which Professor Jackson would like to see adopted. These proposas might
be of interest to the negotiators of a new Agreement but were certainly not reflected in the text of the
current Agreement.

304. Norway further argued in this context that the interpretation by the United States of the term
"through the effects of ..." in Article 3:4 was inconsistent with the drafting history of that provision.
Sinceit appeared that the United Statesfound thewording of Article 3:4 ambiguous, it was appropriate
to have recourse to the drafting history of this provision. This drafting history supported an interpretation
which accorded meaning to the term "through the effects of ...". The Draft Subsidies Code
dated 19 December 1978 had contained the following formulation of the provision now appearing in
Article 6:4 of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of the
Genera Agreement:

"1t must be demonstrated that the subsidized imports are causing injury to the domestic industry.
Theremay be other factors which at the sametimeareinjuring the industry and theinjuries caused
by other factors must not be attributed to the subsidized imports.”

This draft noted that this formulation had been developed by some but not al of the participating
delegations. The mark-up of this draft at the Helsinki meeting of 12-13 February 1979 had resulted
in what was virtualy the final language:

"1t must bedemonstrated that, through the effectsof the subsidy, the subsidized importsare causing
injury within the meaning of this Arrangement. There may be other factors which at the same
time are injuring the domestic industry, and the injuries caused by other factors must not be
attributed to the subsidized imports.”

Thus, thedrafters had deliberately inserted the " through the effects" clausein thetext of thisprovision.
They must have intended the clause to have meaning beyond mere consideration of the imports; if
not, there would have been no reason to insert this language. The interpretation advocated by the
United Stateswould read Article 3:4to havethe meaning found in draft of 19 December 1978, rather
than in the final text. This could not be a proper interpretation of the Agreement requirements.

305. The United States denied that, as suggested by Norway, it considered the text of Article 3:4
to be ambiguous. On the contrary, the United States believed that this text was susceptible to only
oneinterpretation. Inany event, thedocumentsreferred to by Norway pertaining to thedrafting history
of Article 6:4 of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of
the General Agreement did not support the conclusion drawn by Norway. Rather, they demonstrated
the opposite: that the drafters considered the earlier draft standard, that "imports are causing” injury,
to be substantially identical. Norway had neglected to mention the relevant footnote in document
MTN/NTM/W/210, which stated that "this formulation has been developed by some but not al of
the participating delegations' and that " other delegations have suggested dternate texts for consideration”.
The standard ultimately adopted was simply another way of stating the earlier standard.

1%Jackson, The World Trading System, (1989), p.242.




-03 -

306. Inresponse to a question of the Panel, Norway stated that footnote 4 ad Article 3:4 did not
detract from the need to consider the effects of dumping. If Article 3:4 only required an analysis of
the effects of the imports as stated in Articles 3:2 and 3:3, there would be no distinction between the
determination of the existence of injury and the determination of the cause of theinjury. Inthat case,
the "through the effects of dumping" language in Article 3:4 would not have been necessary. Thus,
Article 3:4 had to be interpreted to require more than a consideration of the effects of the imports as
stated in Articles 3:2 and 3:3.

4.5.3 Whether the imports under investigation were causing present materia injury to the domestic
Atlantic salmon industry in the United States

307. Norway considered that the affirmative final determination of the USITC in its investigation
of imports from Norway of fresh and chilled Atlantic salmon was inconsistent with Article 3:4 of the
Agreement in that imports of Atlantic sadlmon from Norway had not been a cause of present material
injury tothedomesticindustry inthe United Statesat thetimethisdeterminationwasmade. Article 3:4
requiredthat it bedemonstrated that the dumped importsunder investigations" are... causing” material
injury. It followed from the present tense of the wording of Article 3:4 that material injury must be
found to exist at the time the decision was taken to impose anti-dumping duties. The purpose of the
imposition of such duties was not to punish past behaviour but to prevent future harm to the domestic
industry resulting from imports which were currently causing material injury.

308. Inthe view of Norway, the maority of the USITC had ignored this requirement to focus on
present injury caused by imports under investigation when it had given less weight to the decline in
the volume of imports from Norway in 1990 than to the earlier increase in that volume. However,
the acting Chairman had explicitly stated that the crucia question before the Commission was whether
"material injury is being caused as of the day of our determination, not the date of the petition". She
had taken thisview based inter diaonrelevant GATT provisions, such asArticle 3:4 of the Agreement
and inlight of the necessity to interpret domesticlegislationin conformity with international obligations
of the United States.

309. Norway considered that, even if onewereto assumethat the domestic industry had beeninjured
a thetime of thefiling of the petitionin February 1990, such a conclusion was definitely not justified
at the time of the final determination of the USITC in spring 1991. Norway reiterated in this respect
that the market share held by Norwegian imports in the United States had been declining during the
period covered by the USITC's investigation, mainly to the benefit of imports from third countries.
Thisdeclinein market share had been caused inter aiaby the combined effect of thelarge depreciation
of the US dollar and declining pricesin the US market. There was no evidence to suggest any kind
of strategic behaviour of the exporters, as had been suggested by the voting majority of the USITC.

310. In response to Norway's argument that an affirmative final determination of injury was not
justified becauseimports of Atlantic salmon from Norway had no longer been injuring the US domestic
industry at the time of the USITC' s determination, the United States made the following points. Norway
reached this conclusion based on the declinein import volumeand increasein pricesin 1990, following
the initiation of the investigation and the imposition of provisiona measures. The declinein import
volume was smply the expected result of the pendency of the investigation and, especidly, theimposition
of provisiona measures, rather than of market forces. Moreover, Norway's argument ignored that
the USITC had determined that the domestic industry was materially injured by Norwegian imports
at thetimeof itsdetermination. Inparticular, the USITC had pointed to the continuing injurious effects
of the Norwegian imports, in the form of financial losses, reduced size, and difficulty in obtaining
financing. The United States also observed that the grave financial losses suffered by the domestic
industry - on the order of 50 per cent of net salesin 1989 - could not be expected to disappear some
monthslater in early 1991. The negative effects of the industry' s reduced production of young salmon
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which beganin 1990 as aresult of the price decline through 1989 was especially pernicious. Because
production of Atlantic saimon for sale, i.e., the industry's capacity to produce marketable salmon,
was the result of prior years production of younger salmon, this reduction continued to injure the
domestic industry throughout the period of investigation and beyond. Another ongoing negative effect
cited by the USITC was the continuing reluctance of banks to lend to domestic producers.

311. In the view of the United States, the Agreement allowed Parties to take account of these
continuing, present injurious effects on the industry's capacity and ability to raise capital attributable
to recent imports. In an analogous context, the Agreement expressly contemplated examination of
future effects of imports. Thus, Article 3 permitted the imposition of anti-dumping duties in cases
in which imports had not yet caused injury but threatened to do so. If the future effects of present
imports could thus be considered, it followed that the present, ongoing impact of imports which had
entered in the recent past could aso be taken into account.

312. The United States further considered that Norway's argument represented a flawed interpretation
of the Agreement. Norway's theory would allow exporters to ensure a negative determination by
reducing their exportsand raising their prices. An unscrupul ous exporter could guarantee the outcome
of any investigation and simply resume its injurious dumped exports once a negative determination
had been entered. It would make no difference that their exports had caused injury at the time the
casewasfiled. The Agreement did not providefor such aloophole. Article 3:2 directed investigating
authorities to consider whether there had been a significant increase in dumped imports and whether
there had been a significant price undercutting by the dumped imports. This provision on its face
permitted aretrospectiveanalysis. Moreover, theintended consequence of provisiona remedies under
Article 10 was to remedy injury during an investigation, through a reduction of import volume or an
increase in import prices. Norway's theory would undercut the purpose of provisional measures, for
if injury were avoided within the meaning of Article 10:1, it would in all cases mandate a negative
determination under Article 3:4. The Agreement did not envision such an absurd result.

313. Norway considered that the United States had mischaracterized Norway's position in arguing
that Norway had concluded that there was no present injury caused by Norwegian imports based on
thedeclineinimport volumeand increasesin pricesin 1990, following theinitiation of theinvestigation
and the imposition of provisional measures. Norway's position that there was no basis for a
determination of present materia injury caused by Norwegian imports at the time of the determination
of the USITC was based on (1) the fact that the volume of imports from Norway had declined prior
to theinitiation of theinvestigation; (2) the declinein the market share held by the Norwegian imports
throughout the period covered by the USITC's investigation; (3) the fact that Norwegian salmon
commanded a price premium over United States salmon; (4) the fact that US domestic producers had
tripled their market share in the same period; (5) the fact that the decline of the Norwegian import
volume after the imposition of the provisional measures was essentially due to other factors such as
changesin exchangerates, and (6) thefailure of the United Statesto take action to prevent injury caused
by other factors from being attributed to the imports from Norway.

5. Continued imposition of the anti-dumping duty order (Article 9:1)

314. Norway argued that the continued imposition of anti-dumping duties by the United States on
imports of fresh and chilled Atlantic sdlmon from Norway was inconsistent with the requirements of
Article 9:1 of the Agreement, which provided that an anti-dumping duty shall remain in force only
as long as, and to the extent necessary, to counteract dumping which is causing materia injury. At
the time of the affirmative final determination of the USITC in the saimon case, no materia injury
was caused to the domestic industry in the United States by reason of imports from Norway. In
addition, imports of Atlantic salmon from Norway were certainly no longer causing any present injury
to thedomesticindustry inthe United States. Consequently, the United Stateswas under an obligation
to terminate the imposition of anti-dumping duties on imports of salmon from Norway.
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315. TheUnited States submitted that Norway's argument that the imports from Norway were not
causing injury at the time of the USITC's determination was factually incorrect.'¥” Furthermore, as
to events occurring subsequent to the completion of the investigation, there were no such facts on that
issue on therecord of the USITC, simply becausethe USITC' s investigation ended within the deadline
set by statute for afina determination concerning the existence of material injury. Norway could seek
areview investigation by the USITC, which, if warranted, would concern later developments. In any
event, alack of further injury following imposition of an anti-dumping duty order would not be surprising
since the Agreement presumed that an order might remove the injury to the domestic industry caused
by the subject imports. Apparently, Norway was arguing that once an order was imposed, it must
be removed immediately. This was absurd on its face.

VI. ARGUMENTS PRESENTED BY THE EEC AS AN INTERESTED PARTY

316. The EEC presented to the Panel its views on the following aspects of the dispute before the
Panel: (1) the scope of the Pand's review; (2) the standing of the petitioner to request the initiation
of an anti-dumping investigation on behalf of the domestic industry in the United States;, and (3) the
determination of dumping made by the Department of Commerce.

317. With respect to the scope of the Panel's review, the EEC noted that it appeared that some of
the arguments presented to the Panel by Norway had not been raised during the course of the
investigation carried out by the United States authorities. Therefore, the United States, and equally
importantly the petitioners, had not been given the opportunity to consider and address these issues.
If Parties were given the right to raise before a panel matters not raised during the course of the
investigation, theinvestigating authoritiesand thedomestic petitionerswould be placed in animpossible
situation.  With respect to such matters a panel proceeding would resemble a proceeding before a
court of appeal where the plaintiff, i.e., the petitioner, was absent and could not present his views.
The Agreement provided clear guidance on the proceduresto be followed in anti-dumping investigations.
Article 6 provided for the right of al parties, including the government of the exporting country
concerned, to present evidence and argumentsto the investigating authorities. In addition, Article 15
of the Agreement clearly set out the basis on which a panel could decided on a dispute. This
Article specifically provided that the panel’ s examination was to take place on the basis of "awritten
statement of the party making therequest” and on the basis of the "facts made available in conformity
with appropriate domestic proceduresto the authorities of theimporting country”. Thelatter provision
in particular clearly indicated that only points raised during the course of the investigation could be
brought before apanel. Given the status of the Government of Norway as an interested party in the
investigation conducted by the United States authorities, Norway could have raised before the
investigating authorities in the United States the issues now raised before the Panel.

318. With regard to the question of the standing of the petitioner to request the initiation of an
investigation on behaf of the domestic industry, the EEC noted that the facts presented by the parties
to the dispute seemed to be conflicting. However, it appeared that the petition had stated that most
of the petitioners were members of two trade associations which had voted to support the petition and
that themember s of thesetwo associationsrepresented substantially all of the producersof fresh Atlantic
salmoninthe United States. Inthese circumstances, it would be reasonable to assumethat the petition
had been lodged by or on behalf of the affected industry, asdefinedinthe Agreement. That the petition
was supported by producersaccounting for amajor proportion of the domestic industry was confirmed
by information provided to the USITC during the course of the investigation. It was not appropriate
to demand a higher proof requirement with respect to the issue of the standing of a petitioner than
with respect to the information to be provided by a petitioner on the existence of dumping, injury and

¥7Supra, paragraph 310.



-06 -

causation. The Agreement required that sufficient evidence of the existence of these elements be
provided in support of a request for the initiation of an investigation but did not require that a
pre-initiation verification be carried out of the information provided on these elements. The position
taken by Norway in the proceedings before this Panel would require investigating authorities to carry
out an investigation to determine whether a petitioner had the requisite standing. The Agreement did
not contain such a requirement.

319. With regard to the determination of dumping made by the Department of Commerce in its
investigation of imports of Atlantic sadmon from Norway, the EEC presented its views on the
determination of normal values on the basis of constructed values, rather than on export pricesto third
countries, the use of the farmers costs of production, rather than the exporters acquisition prices as
the basis for the calculation of the costs of production of salmon, the use of sampling and averaging
techniques, the inclusion in the constructed normal values of minimum amounts for profits, and the
comparison of average normal values to individual export prices.

320. The EEC noted that the Agreement did not provide for a hierarchy between the use of export
prices to third countries and constructed normal values as a basis for the determination of the normal
valuein caseswherethenormal val ue could not be determined onthe basis of salespricesinthedomestic
market of the exporting country. In the case under consideration, it appeared that the Department
of Commerce had made every effort to rely on export prices to third country markets as a basis for
the calculation of the normal value but that the sales to these third country markets predominantly had
taken place at prices less than costs of production. This was not surprising insofar as saes to EEC
countries were concerned, given that these sales had been subject to an anti-dumping investigation
conducted by the EEC in which a finding of dumping and injury had been made. The EEC noted
that, as was the case under the practice of the United States, the EEC did not use sales made at prices
below costs of production as abasis for the determination of the normal value, if such salestook place
in substantial quantities.

321. With respect to the calculation by the Department of Commerce of the costs of production
of salmon based on the costsincurred by thefarmers, rather than onthebasisof theexporters acquisition
prices, the EEC argued that costs of production could be obtained only from the firms which actually
produced the product, inthiscasethesalmonfarmers. Astheexportersneither produced nor processed
the product, there had been no other aternativeto the United States but to base the constructed normal
valuesonthe costs of thesalmonfarmers. Thismethodology wasfully in accordancewith the guidance
provided inthe Agreement. Furthermore, it would seem inappropriate to use as asurrogate for home
market prices the acquisition costs of products destined for export. In the view of the EEC, the
Norwegian salmon farmers were aware that their salesto exporters would subsequently be exported,
even though they might not have known the precise destination of the exports. Therefore, given that
the purpose of the calculation of constructed normal values was to establish a surrogate for domestic
prices in Norway, the prices charged between the farmers and exporters were not valid.

322.  Withrespect to the sampling techniques used by the Department of Commerceinitsinvestigation
of the farmers' costs of production, the EEC observed that any investigating authority contemplating
the use of a sample was faced by a dilemma, given that the sample had to be representative while at
the same timethe investigation normally had to be completed withinoneyear. Theimportant question
with regard to the change to the original sample was whether the Norwegian exporters had provided
reliable information in sufficient time to alow for atimely completion of the investigation. If this
was not the case, the United States was entitled to rely on Articles 6:8 and 6:9 of the Agreement.
In this case, there was no evidence that the sample used by the Department of Commerce had resulted
in overestimated normal values. To the contrary, if 96 per cent of salmon farms in Norway were
small, the ssimple average of the costs of production of the seven farms included in the sample
underestimated the costs of production of the Norwegian farmers.
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323. Ontheissuesraised by Norway regarding the use of statutory minimafor profitsin the calculation
of constructed normal values, the EEC argued that it had to be borne in mind that the Department
of Commerce did not have access to data on domestic sales in Norway of fresh Atlantic salmon and
that therefore a reasonable estimate had to be made of the amount for profit. In the absence of any
other information, it did not seem unreasonable to use a figure which after all represented only about
5 per cent on turnover. In addition, the EEC considered these figures as not inappropriate for the
Atlantic salmon industry.

324. Finally, the EEC considered that the comparison of average normal valuesto individual export
prices was the only methodology which prevented exporters from practising targeted dumping, i.e.,
offsetting dumped sales in one region by higher priced sales in other regions. In fact, the wording
of Article 2:1 of the Agreement supported thistypeof comparisoninthat it stated that dumping occurred
when the export price was less than the normal value of the like product. The term "norma value"
as used in the Agreement referred to one value in the country of origin. It did not even require that
a separate normal value be calculated for each investigated firm.  This supported the view that the
normal value was a benchmark against which export transactions had to be measures in order to verify
whether they were dumped.

325. Inresponse to the views presented by the EEC on the use of the farmers costs of production
as abasis for the calculation of the costs of production of salmon, Norway argued that the statements
of the EEC on thisissue were at variance with the manner in which the EEC had cal cul ated the normal
valuesin its own anti-dumping investigation of imports of Atlantic sadlmon from Norway. The EEC
had used the acqui sition prices between farmersand exporters, not the costsof production of thefarmers.

In September 1990, the EEC had explained that it would not use the costs of production of thefarmers
because the farmers did not know the final destination of the exported salmon.

326. Norway aso considered that the statement by the EEC that there was no evidence that the
sampling methodology used by the Department of Commerce had led to overestimated constructed
values was in contradiction with the information gathered by the EEC in its own anti-dumping
investigation of Atlantic salmon from Norway on the costs of production of salmon in 1989. Inits
calculation of the costs of production of the farmers, the Department of Commerce had relied on a
sample of seven farms. By contrast, the EEC had for this purpose used a sample of 41 farms.

Estimatesshowed that the costs of production cal culated by theUnited Stateswereapproximately 50 per
cent higher than the costs of production calculated by the EEC for the same year. Thus, based on
the analysis by the EEC in its own anti-dumping investigation of imports of Atlantic salmon from
Norway, the costs of production calculated by the Department of Commerce had been overstated.

327. Inresponsetothe pointsmadeby Norway inparagraph 325, the EEC referred tothe explanation
given in Commission Decision 91/142/EEC of 15 March 1991 of the method used by the EEC to
calculate norma values. Paragraph 10 of that Decision stated that the usua method of calculating
normal value on the basis of transactions by the producers was not appropriate in this case. Since
the producers sold their entire output to exporters for resale on both domestic and export markets,
the prices used were those of the exporters. And as practically all domestic sales by these firms were
made at aloss, within the meaning of Article 2(4) of Council Regulation (EEC) No. 2423/88, normal
valuewasreconstructed on the basis of the production costs of the Norwegian salmon farmers, to which
were added their profits, the overheads of the exporters investigated and a reasonable profit margin
on the resale activities.
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VII.  FINDINGS

1. INTRODUCTION

328. The Pand noted that the issues before it arise essentially from the following facts: On
12 April 1991, the United States imposed an anti-dumping duty order on imports of fresh and chilled
Atlantic sddmon from Norway following an affirmative final determination of dumping by the
United States Department of Commerce and an affirmative final determination of injury by the
United StatesInternationa Trade Commission (USITC) withrespecttotheseimports. Theinvestigation
leading to these determinations was initiated by the Department of Commerce on 20 March 1990 in
response to a petition for the initiation of an investigation submitted by the Codlition for Fair Atlantic
Salmon Trade, comprised of domestic producers of fresh and chilled Atlantic salmon.

329. Norway requested the Pandl to find that the imposition by the United States of the antidumping
duty order was inconsistent with the obligations of the United States under the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade (the "Agreement"). In
particular, Norway requested the Panel to find that:

- theinitiation of the investigation was inconsistent with the requirements of Article 5:1;

- the affirmative final determination of dumping was inconsistent with inter alia Articles 2:4,
2:6, 6:1 and 8:3 of the Agreement and with Article 111 of the General Agreement;

- the determination of materia injury by the USITC was inconsistent with Article 3 of the
Agreement; and

- the continued imposition of the antidumping duty order was inconsistent with Article 9:1
of the Agreement.

Norway requested that the Panel recommend that the Committee request the United States to revoke
the anti-dumping duty order and reimburse any anti-dumping duties paid.

330. The United States requested that the Panel:
- givearuling that certain matters raised by Norway were not properly before the Panel; and

- find that the affirmative final determinations made by the Department of Commerce and the
USITC were consistent with the obligations of the United States under the Agreement.

2. PRELIMINARY OBJECTIONS

331. TheUnited States had raised two genera types of objections to admissibility of certain claims
of Norway.*® Firstly, the United States had argued that certain claims of Norway were not admissible
because Norway had not raised them during the consultations and the conciliation phase which had
preceded the establishment of the Panel, and that certain claims of Norway were not within the terms
of reference of the Panel. Secondly, the United States had argued with regard to certain other claims
by Norway that the failure of Norway or private Norwegian respondents to raise these claims before
the investigating authorities and "exhaust administrative remedies’ precluded Norway from raising
them before the Panel.

1%8Supra, paragraphs 30-67.
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332. The Panel considered the first group of these objections in the light of the provisions of
Article 15:2through 15: 7 of the A greement concer ning consul tation, conciliationand panel proceedings.
The Panel noted that in each paragraph the drafters of the text had chosen to refer to the subject matter
of the disputein identical terms as"the matter". Consultations would be requested under Article 15:2
"with aview to reaching amutually satisfactory resolution of the matter”; if aParty considered that
such consultations failed to achieve a mutually agreed solution it could refer "the matter” to the
Committee for conciliation; in conciliation, the Committee would meet "to review the matter”; and
if no mutually agreed solution emerged, a panel had to be established "to examine the matter" if any
party to the dispute so requested. This choice of words reflected, in the view of the Panel, the decision
to establish athree-step process of settlement of a dispute between Parties concerning asingle " matter”
and theindividual claims of which amatter is composed, inwhich panel examination of a matter would
be preceded by consultations concerning that same matter and conciliation concerning that same matter.

333. ThePand further observed that at the consultation phase, the parties to adispute wererequired
to consult and thereby provide at least an opportunity for reaching a mutually satisfactory resolution
of the matter in dispute. At the conciliation phase, during the Committee' s review of the matter, the
parties to the dispute were required to go further and "make their best efforts to reach a mutually
satisfactory solution throughout the period of conciliation.” The Panel therefore considered that the
Agreement provided that before a party to a dispute could request a pandl concerning a matter, the
parties to the dispute had to have been given an opportunity to reach amutually satisfactory resolution
of thematter. Thisconditionwould not be meaningful unlessthe matter had been raised in consultations
and conciliation.

334. The Panel noted that Paragraph 4 of the Understanding regarding Notification, Consultation,
Dispute Settlement and Surveillance, which applies mutatis mutandis to disputes under the Agreement
by virtueof Article 15:7 of the Agreement, providedthat " Any requestsfor consultationsshould include
the reasons therefor". The Panel however considered that whereas the greatest degree of precision
could be expected in the definition of specific claimsin a panel request, the complaining Party could
not be expected to define its specific claims with the same degree of precision at the time of its request
for consultations.

335.  With reference to conciliation, the Panel further noted the provisions of Footnote 15 to
Article 15:3, that "the Committee may draw Parties attention to those cases in which, in its view,
there are no reasonabl e bases supporting the alegationsmade”. The Pand also noted that Article 15:5
referred to a " detailed examination by the Committee under paragraph 3". The Panel considered that
these provisions implied that the conciliation process envisaged was one which would examine legal
claims and their bases and in which each member of the Committee would be able to expressits views
ontheselegal issues. Such aprocesswould not be possible unlesstherequest for conciliation identified
thematter and the claimscomposingit. Furthermore, therequirement to make best efforts™ throughout"
the conciliation period to reach amutual ly satisfactory solution to the matter could not befulfilled unless
the matter had been identified at the start of the conciliation period. The Panel therefore concluded
that a matter, including each claim composing that matter, could not be examined by a panel under
the Agreement unless that same matter and claim had been referred to the Committee for conciliation
in accordance with Article 15:3.

336. The Panel then examined the relation between the scope of the matter before it and the terms
of reference. The Pand considered that terms of reference served two purposes. definition of the
scope of apanel proceeding, and provision of notice to the defending Party and other Partiesthat could
be affected by the panel decision and the outcome of the dispute. The notice function of terms of
referencewas particularly important in providing the basis for each Party to determine how itsinterests
might be affected and whether it would wish to exercise its right to participate in a dispute as an
interested third party. The Pand observed that terms of reference often were standard terms of reference,
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asin the present dispute, in which the definition of the matter had been supplied by awritten statement
prepared entirely by the complaining Party. In the light of these considerations, the Panel concluded
that a matter, including each claim composing that matter, could not be examined by a panel under
the Agreement unless that same matter was within the scope of, and had been identified in, the written
statement or statements referred to or contained in its terms of reference. The Panel further observed
that Article 15:5 provided that the Committee "shall ... establish™ a pand based on such a written
statement, and considered that it could therefore not be assumed that the Committee by establishing
this Panel with standard terms of reference had decided that the Panel should examine any claim in
the written statement, regardless of whether that claim had been the subject of consultations between
the parties and conciliation in the Committee.

337. Intheview of the Panel the foregoing conclusions were particularly appropriatein view of the
nature of disputes concerning antidumping actions, relative to the powers accorded to panels by the
Agreement. The requirement to engage in consultations and conciliation served an essentia purpose
in clarifying the facts and arguments in dispute, and framing the dispute concerning the matter in terms
which a pandl would be best equipped to resolve.

338. Inlight of theforegoing considerations, the Panel wasof theview that, for aclaim to be properly
before the Pandl, it had to be within the Pandl's terms of reference and it had to have been identified
during prior stages of the dispute settlement process.

(1) Preiminary objectionsof theUnited Statesregarding mattersallegedly not withinthe Panel's
terms of reference or not raised during consultations and conciliation

339. ThePand then proceeded to examine on the basis of the preceding conclusions the first group
of preliminary objectionsraised by theUnited Statesasto theadmissibility of certain claimsof Norway.
TheUnited Stateshad arguedthat (i) Norway' sclaim regarding theuseby the Department of Commerce
of the FOS processing fees as "the best information available" for the calculation of processing costs
of certain exporters was not within the Panel's terms of reference, and had made the same objection
with regard to (ii) Norway's clam under Article 9:1 of the Agreement regarding the continued imposition
of the anti-dumping order, and (iii) Norway's claims regarding the denial of national treatment under
Article Il of the General Agreement and the differing treatment of foreign and domestic respondents.

340. The Pand recalled that its terms of reference were "to examine, in the light of the relevant
provisions of the Agreement on Implementation of Article VI of the General Agreement, the matter
referred to the Committee by Norway in ADP/65 and Add.1 and to make such findings as will assist
the Committee in giving recommendations or in giving rulings.” The Panel noted that on page 2 of
document ADP/65/Add.1 Norway did claim that the United States had overstated the constructed value
"by adding arbitrarily amounts for profit and cost" and that on page 3 of this document Norway did
refer to the continued imposition of the anti-dumping order and specifically to article 9:1. The Panel
therefore considered that Norway's claim regarding the United States use of FOS processing fees,
and Norway's claim under Article 9:1 of the Agreement regarding the continued imposition of the
anti-dumping order were within its terms of reference.

341. Asfor Norway's clamsregarding denia of nationa trestment and differing treatment of domestic
industry and foreign respondents in anti-dumping investigations, the Panel considered that these in
effect amounted to the same claim. The Panel noted that Norway did not refer to this claim, however
characterized, in ADP/65 or Add.1. The Panel noted Norway's argument that this claim wasincluded
in the reference in ADP/65/Add. 1 to denial by the United States of " equitable and open procedures’.
The Panel however observed that, while Section 111 of ADP/65/Add. 1 identified four specific aspects
of Norway's claim regarding the lack of "equitable and open procedures”, these did not include either
denia of nationa treatment or differing treatment of domestic and foreign respondents. The Panel
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therefore considered that the claim in question was not identified in ADP/65 nor in Add.1, and thus
reasonabl e notice had not been provided to the defending party nor to third partiesthat the claim would
be raised in this dispute.

342. ThePand noted Norway's argument that the " matter” before the Pandl consisted of the imposition
of anti-dumping duties by the United States on imports of Atlantic salmon and that Norway's claim
regarding denial of national treatment and differing treatment of domestic and foreign respondents was
therefore included in this matter. The Panel however considered that the "matter” referred to the
Committee by Norway in its request for the establishment of a panel (ADP/65 and Add.1) was not
the imposition of anti-dumping duties by the United States on imports of fresh and chilled Atlantic
salmon from Norway; rather, this"matter" consisted of the specific claims stated by Norway in these
documents with respect to the imposition of these duties by the United States. The Panel considered
that the logical implication of the definition advanced by Norway of the "matter" before the Panel was
that whenever a panel was established in a dispute concerning the imposition of anti-dumping duties,
such a panel could examine any aspect of the procedures followed and determinations made by the
investigating authorities of the party which had imposed the anti-dumping duties, regardless of whether
that aspect had been referred to in the complaining party's request for the establishment of a panel.
There would then be practically no limit to the claims which could be raised before a panel without
any advance notice to the defending party or to third parties. The Panel recaled in this connection
its observations in paragraph 336 regarding the functions of panels terms of reference.

343. The Panel noted that, insofar as Norway's claim concerning the aleged denial of national
treatment was based on Article Il of the Genera Agreement, this claim would in any event not have
been covered by the Panel's terms of reference as Article Il of the Genera Agreement was not one
of the" relevant provisionsof the Agreement on Implementation of Article VI" referredtointhePane's
terms of reference. The Pane concluded that it could not examine the merits of Norway's clam
regarding the alleged denia of national treatment and the differing treatment of foreign and domestic
respondents because this claim was not within its terms of reference.

344. The Panel then considered the preliminary objections of the United States to the admissibility
of four claims raised by Norway on the basis that these issues had not been raised in consultations
or conciliation. The claims in question related to: (i) the United States use of statutorily-mandated
profit percentages in computing constructed value; (ii) use of FOS processing fees for all exporters
in computing constructed value; (iii) continued application of the anti-dumping order inconsistent with
Article 9:1; and (iv) the alleged denia of nationa treatment and different treatment of foreign and
domestic respondents.

345. Examining Norway' s request for conciliation in document ADP/61, the Panel noted that, while
this document did identify relatively specific claims pertaining to the treatment of freezing charges
or the failure to take account of the perishable nature of the product, document ADP/61 contained
no reference to the claim regarding the United States' use of statutorily-mandated profit percentages
in computing constructed value, nor did it refer to use of FOS processing fees for all exporters. The
Panel noted Norway's arguments in support of its view that these two issues had been identified by
Norway during the conciliation stage of this dispute settlement proceeding.'*® The Panel considered
that the reference made by Norway on page 5 of document ADP/61 to the allegedly arbitrary allocation
of expensesin the cal culation of constructed normal values could not reasonably be interpreted to cover
the claim raised by Norway regarding the use of statutory minimum amounts for profits. The Panel
further considered that the reference made on page 5 of document ADP/61 to theuse of best information
avalablein an arbitrary and unwarranted manner could not reasonably be interpreted to include Norway's

199Supra, paragraphs 64 and 66.
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claim regarding the use by the Department of Commerce of the FOS processing fees. The Panel noted
in this context that while Norway's claim regarding the processing fees concerned the treatment of
expenses incurred by exporters, in document ADP/61 the issue raised by Norway concerning the use
of the best information available pertained to the treatment of information on costs of farmers.
Accordingly, thePanel concluded that it could not examinethe substantivemeritsof theclaim of Norway
concerning the United States' use of statutorily-mandated profit percentages in computing constructed
value, nor the claim of Norway concerning the use of FOS processing fees for al exporters, because
these claims had not been raised in document ADP/61, Norway's request for conciliation under
Article 15:3 of the Agreement.

346. The Pand noted that a claim regarding the continued application of the anti-dumping order
inconsistent with Article 9: 1 wasstated on page 9 of document ADP/61. ThePanel therefore concluded
that Norway had identified this claim in its regquest for conciliation, and rejected the United States
objections to the admissibility of this claim based on alleged failure to raise it in conciliation. In the
light of its conclusion in paragraph 343 above, the Panel did not consider it necessary to examine the
argument of theUnited Statesthat theissuesraised by Norway regarding thedenial of national treatment
and thediffering treatment of foreign and domestic respondents had not been raised during conciliation.

(2) Prdiminary objections of the United States regarding matters not raised before the investigating
authorities

347. The Panel aso noted that the United States had argued, with regard to Norway's claims
concerning the initiation of the antidumping duty investigation and the comparison of average normal
value with individual export prices, that the failure of Norway or private Norwegian respondents to
raise these issues before the investigating authorities precluded Norway from raising them before the
Panel. It was not contested by the United States that these issues had been raised in Norway' s request
for the establishment of a panel, and had also been raised in consultations and conciliation. In the
view of the United States, the principle of preclusion of arguments not raised to the administering
authorities was manifest in the following provisions of the Agreement:

- theprovisionsinArticles 3-6 conferringupontheinvestigating authoritiestheexclusiveauthority
to gather and consider evidence and make findings of fact and law concerning dumping and
injury;

- the one-year deadline for investigations in Article 5:5;

- therequirementinArticle 6that investigating authoritiesmaketheir decision based ontheagency
record; and

- the transparency and due-process reguirements applying to investigations under Article 6.

348. The United States had argued that the rationale behind this concept of "exhaustion of
administrative remedies’ was akin to the rationale behind the public international law doctrine of
exhaustion of local remedies. However, when Norway argued against application of thelega doctrine
of exhaustion of local remedies in this dispute, the United States had clarified that it had not sought
application of this doctrine. Consequently, the issue of application of the doctrine of exhaustion of
local remedies to dispute settlement under the Agreement was not before the Panel.

349. The Panel noted its finding above that the dispute settlement provisions of the Agreement in
Article 15 provided for athree-step process of settlement of a dispute between Parties concerning a
single "matter" and the individual claims which make up that matter, in which panel examination of
amatter would be preceded by conciliation and consultations concerning that same matter. Article 15:2
provided that "if any Party considers that any benefit accruing to it, directly or indirectly, under this
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Agreement is being nullified or impaired, or that the achievement of any objective of the Agreement
is being impeded, by another Party or Parties, it may, with aview to reaching a mutually satisfactory
resolution of the matter, request in writing consultations with the Party or Parties in question.” The
Panel did not find in this provision any basis for it to refuse to consider a clam by a Party in dispute
settlement under the Agreement merely because the subject matter of the claim had not been raised
before the investigating authorities under domestic law. The Panel considered that, had the drafters
of the Agreement intended a limitation on the scope of dispute settlement of the nature advocated by
the United States, they would have included a clear statement to that effect in the Agreement; no such
statement existed in Article 15 or elsewhere in the Agreement, nor could one be implied from the
provisions of this Article.

350. The United States had cited certain Agreement provisions and argued that if a panel were to
address claims of the type it had objected to on this basis, respondents and governments would be
encouraged not to raise such arguments to the investigating authorities and the ability of governments
to comply with these provisions would be undercut. In this respect the Panel noted that its conclusion
pertained only to the question of admissibility, and did not imply that in reviewing the meritsof aclaim
a panel should not take account of whether or not the issues to which the claim relates were raised
beforetheinvestigating authoritiesin thedomestic antidumping duty proceedings. ThePanel considered
therefore that a review of such claims would not in any way interfere with the ability of Parties to
exercise their rights or comply with their obligations under those provisions.

351. The Pand concluded that an examination of the merits of the claims of Norway concerning
the initiation of the antidumping investigation and the comparison of average normal values with
individual export prices was not precluded by the alleged failure of the Norwegian Government or
the Norwegian respondents to raise these issues before the investigating authorities.

3. MERITS

A. INITIATION OF THE ANTI-DUMPING INVESTIGATION

352. ThePand then turned to the merits of the issue raised by Norway with regard to the initiation
of the antidumping investigation under Article 5:1 of the Agreement. Norway had argued that the
initiation by theUnited Statesof theantidumpinginvestigationwasinconsistent with Article 5: 1 because
the United States authorities had failed to satisfy themselves before the initiation that the request for
the initiation had been filed on behalf of the domestic industry.

353. Inparticular, Norway had argued that the findings of the panel on " United States - Imposition
of Antidumping Duties on Imports of Seamless Stainless Stedl Hollow Products from Sweden” (hereinafter
" Swedish Steel Pipe")?® with respect to initiation of antidumping investigations were relevant to the
present dispute. Norway stated that the practice applied by the Department of Commerce in this case,
that unless a substantial portion of the industry comes forth to oppose a petition, the Department
reasonably assumes that the industry, or 'a maor proportion' thereof, supports the petition, was
inconsistent with United Statesobligationsunder Article 5:1inthelight of thefindings of the" Swedish
Steel Pipe' panel. Norway argued that these findings meant that the Department of Commerce was
required to conduct an investigation to satisfy itself that the petition was made on behaf of theindustry
and that there was no information on the record indicating that the United States authorities had taken
any steps to satisfy themselves prior to the initiation of the investigation (or at any other time) that
the petition had been filed on behalf of the industry affected. Norway aso pointed to certain facts

20ADP/47, unadopted.
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which in Norway's view called into question the petitioner's claim to act on behaf of the domestic
industry.

354. The United States argued that the petition had provided a satisfactory statement of industry
support. Inlight of the certified statement that the major proportion of the domestic industry supported
the petition, and the lack of significant opposition to the petition, the Department of Commerce had,
prior to initiation, considered itself to be satisfied that the petition was filed on behalf of the domestic
industry. Furthermore, facts obtained by the Department of Commerce and the USITC during the
investigation had supported the decision to initiate. The United States argued against reliance on the
findings of the "Swedish Steel Pipe" panel because the report of this panel had not been adopted by
the Committee. The United States also argued that even if this Panel should take those findings into
consideration, the standards set forth in those findings had nevertheless been satisfied in the present
case. Intheview of the United States this case presented a factual scenario quite different from that
in the "Swedish Steel Pipe" dispute.

355. The Panel noted the following facts with regard to the initiation of this investigation:

- 0On 28 February 1990 the Department of Commerce received apetition on Atlantic salmon from
Norway, by the Coalition for Fair Atlantic Salmon Trade (FAST), which requested theinitiation
of an antidumping and a countervailing duty investigation "on behalf of the United States
producers of fresh Atlantic salmon".

- Themembersof FAST, listed assupporting the petition, weretwenty-onefirms, and the petition
stated that to the best of the petitioner's information this accounted for well over a majority
of all production of fresh Atlantic salmon in the United States.

- The petition stated that most of these twenty-one supporter firms in FAST were concurrently
membersof oneof two fish growersassoci ations, the Cobscook Bay Finfish Grower Association
and the Washington Fish GrowersAssociation (WFGA); that membersof thesetwo associations
included substantially all of the United States growers of fresh Atlantic salmon accounting for
well over amgority of domestic production of Atlantic sddmon; and that both organizations
had voted to support the petition.

- A member of FAST and the counsel for the petitioner both submitted aswell alegal certification,
required by law, that the factual materia in the petition was complete and accurate to the best
of their knowledge.

- 0On 16 March 1990, counsel for the petitioner received aletter from the president of the WFGA
which stated that the Board of Directors of the WFGA did not support the FAST petition but
that each company member of the WFGA was freeto take an individual position on the petition.
The petition was corrected accordingly.

- None of the twenty-one supporter firms in FAST indicated any change in its position in the
period between the filing of the petition and the date of the decision on initiation of the petition,
nor did any member of the WFGA that had been listed as supporting the petition.

- TheDepartment of Commercereceived on 19 March 1990 acopy of aletter from Global Aqua,
an Atlantic salmon producer which was not a member of FAST and was listed in the petition
as expressing no opinion on the petition. This letter stated that "We hereby make it clear that
we do not support the Petition and do not agree with the accusations levelled against the
Norwegian Salmon Producers. On the contrary, our company is of the opinion that Norwegian
technology and expertise has been of vital importance in the process of establishing
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and developing the Atlantic salmon farming industry and the market for its products in the
United States."

- Nether the 16 March letter from the president of the WFGA nor the 19 March letter from Globa
Aquarequested that the Department of Commerce take additional stepsin order to be satisfied
that the petition was supported or authorized by producers representing a major proportion of
domestic production of Atlantic salmon. As of the date of its decision on initiation the
Department of Commerce had received no other comments regarding the issue of support for
the petition.

- On 20 March 1990, the Department of Commerce initiated an anti-dumping investigation of
Atlantic salmon from Norway.

356. The Panel noted that Article 5:1 provides in relevant part as follows:

"An investigation to determine the existence, degree and effect of any aleged dumping shall
normally beinitiated upon awritten request by or on behaf of theindustry9 affected. Therequest
shall include sufficient evidence of the existence of (a) dumping; (b) injury within the meaning
of Article VI of the General Agreement as interpreted by this Code and (c) acausal link between
the subsidized imports and the alleged injury ..."

Since the written request in this case had been filed not "by" but "on behaf of" a domestic industry
inthe United States, Norway's claim concerned the requirement that awritten request for theinitiation
of an investigation be "on behalf of" the industry affected.

357. The Panel noted that Footnote 9 identified the term "industry” as meaning "As defined in
Article 4." Article 4, on"Definition of Industry,” defined the term "domestic industry" as"referring
to the domestic producers as a whole of the like products or to those of them whose collective output
of the products constitutes a major proportion of the total domestic production of those products,...".
A "written request ... on behaf of the industry affected" therefore meant a request on behalf of the
domestic producers as a whole of the like products or those of them whose collective output of the
products constitutes a major proportion of the total domestic production of those products.

358. ThePanel thenturned to the question of the duty incumbent on investigating authoritiesto ensure
that their actions with regard to the treatment of written requests for the initiation of anti-dumping
investigations were consistent with their obligations under Article 5:1. The Panel considered that,
inlight of therequirement in Article 5:1that awritten request be by or on behalf of theindustry affected
and contain certain evidence, the investigating authorities could not, consistently with Article 5:1, initiate
investigationsautomatically inresponsetoany writtenrequest received. Therequirementsof Article 5:1
clearly implied a duty for the authorities to evaluate each such written request to ascertain whether
it contained the required information, and to screen out those requests that failed to provide it. The
investigating authorities therefore had to evaluate whether a written request for the initiation of an
investigation was made "on behalf of" the industry affected.

359. Inthisrespect, the Panel observed that the parties had not advanced conflicting interpretations
of the meaning of theterm "on behalf of" inthefirst sentenceof Article 5:1. Referring to the" Swedish
Steel Pipe panel report, Norway had submitted that the requirement that awritten request be" on behalf
of" theindustry implied that the request must have the authorization or approval of that industry before
theinitiation of theinvestigation. Whilethe United States had argued against reliance on thisunadopted
panel report, it had submitted that in the case before the Panel the standard set by that report -
authorization or approva by the industry - was nevertheless met. The United States had specifically
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argued that the written request " had provided a satisfactory statement of industry support”.?®* It therefore

appeared to the Panel that the issue in dispute concerning the initiation of this investigation by the
United States did not pertain to the interpretation of the term "on behalf of" in the first sentence of
Article 5:1 but to the question of how the United States had evaluated that the written regquest for the
initiation of this investigation had been made with the authorization or approval of the industry in
guestion.

360. ThePanel noted that the Agreement did not provide precise guidance as to the procedura steps
to be taken for such an evauation, and considered that the question of how this requirement is to be
met depends on the circumstances of each particular case. In the Pand's view, this question, or in
this case the steps the United States wasrequired to take asaprerequisite to initiating an investigation,
had to be evaluated on the basis of the information before the investigating authorities at the time of
theinitiation decision. The Panel examined whether in the case before it the United States had taken
such steps as could reasonably be considered sufficient to ensure that the written request for initiation
of an investigation had been made with the authorization or approval of the industry affected.

361. The Panel examined this matter on the basis of the facts in paragraph 355 and the anaysisin
paragraphs 356-360 above. Thewritten request for the initiation of an anti-dumping investigation had
been made with alegal certification as to its accuracy and completeness. It had been submitted by
twenty-one firms representing well over the majority of all domestic production of Atlantic salmon.
As of the date of theinitiation decision, none of these firms had made known a change in its position;
in the Panel's view, changesin position either way by firms in the domestic industry were irrelevant
to its examination of the initiation decison under Article 5:1 if such changes took place &fter that decision
had been made.

362. The Panel considered that under these circumstances, the Department of Commerce could
reasonably have relied on the statements in the certified petition that these firms accounted for well
over a mgjority of production of Atlantic salmon and that these firms supported and had authorized
the petition. Under these circumstances, the Department could assume that these firmswould continue
to support the petition unless they had notified the Department of achangein position. Although one
firm not in the petitioner group had made a statement which could be interpreted as nonsupport or
opposition, as of the date of the initiation decision the twenty-one members of FAST still approved
the petition and still represented well over the mgjority of all domestic production of Atlantic salmon.
Under these circumstances the Department of Commerce could, in the Panel's view, reasonably treat
this request as being "on behalf of the industry affected.”.

363. The Panel therefore concluded that the initiation of the antidumping investigation was not
inconsistent with the obligations of the United States under Article 5:1 of the Agreement.

364. ThePand recdled that both parties to the dispute had presented arguments regarding the revance
to this case of the report of the panel in the " Swedish Steel Pipe" dispute®? interpreting Article 5:1
of the Agreement. In the Panel'sview, the " Swedish Steel Pipe" panel had not ruled out that awritten
request onitsface could provide sufficient indication that it is" by or on behalf of" therelevant domestic
industry; rather, that panel had found that inthat dispute, theinformation presented by theUnited States
did not permit the conclusion that such was the case. The Pand considered that in this respect the
factual situation presentedtoit differed significantly from thefactual situation presentedtothe" Swedish
Steel Pipe" pandl.

215upra, paragraph 94.
22ADP/47, unadopted.
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B. DETERMINATION OF THE EXISTENCE OF DUMPING

365. The Panel then proceeded to examine whether the imposition by the United States of the
anti-dumping duty order onimports of fresh and chilled Atlantic salmon from Norway wasinconsi stent
with the obligations of the United States under the Agreement by reason of the affirmative final
determination of dumping issued by the Department of Commerce on 25 February 1991.%%

366. Withregardtothisaffirmativefina determination of dumping, Norway had presented anumber
of claims under three main headings: firstly, the United States had failed to follow fair and equitable
proceduresin making thisdetermination. Secondly, theUnited Stateshad cal culated constructed normal
values in a manner which overstated the margins of dumping, in violation of Articles 2:4 and 8:3 of
the Agreement. Thirdly, the United States had failed to effect afair comparison of normal values and
export prices, contrary to Articles 2:6 and 8:3 of the Agreement.

367. The Panel recaled that it had concluded that certain claims raised by Norway under the first
two headings were not properly before it.?*

368. ThePanel notedthat thefirst group of claims presented by Norway with respect tothe affirmative
final determination of dumping involved an aleged failure of the United Statesto follow fair and equitable
proceduresin making thisdetermination. It appeared to the Panel that Norway derived thisrequirement
of fair and equitable proceduresfrom the statement in the preambl e of the Agreement that "itisdesirable
to provide for equitable and open procedures as the basis for afull examination of dumping cases".?*
Given this reliance by Norway on a statement in the preamble of the Agreement, the Panel was faced
with the question of theréle to be accorded to the preamble for the purpose of the Panel’ s examination
of whether the affirmative fina determination of dumping was inconsistent with the obligations of the
United States under the Agreement.

369. The Panel considered that the statement in the preamble relied upon by Norway could guide
the Panel' s interpretation of specific operative provisions of the Agreement and noted in this respect
that Article 31:2 of the Vienna Convention on the Law of Treaties expressly referred to the preamble
of atreaty as part of "the context for the purpose of the interpretation of atreaty". However, this
statement in the preamble did not by itself constitute alegal obligation of Parties to the Agreement.?%
The question of whether the United States had acted inconsistently with its obligations under the
Agreement in respect of the issues raised by Norway under the first group of claims therefore had
to be examined by the Pand in the first place on the basis of specific operative provisions of the
Agreement which reflected the intentions stated in the preamble.

370. A number of claims presented by Norway regarding the determination of dumping related to
the procedura aspects of the investigation conducted by the Department of Commerce while other
clams of Norway related to the substantive methodology used by the Department in making its
determination. ThePanel decided tofirst addressNorway' sclaimswith regard tothe procedural aspects
of this investigation.

2356 Fed.Reg., 25 February 1991, pp.7661-7678.

24gqypra, paragrahps 343 and 345.

253upra, paragraph 108.

205" Preambular provisions, cast in genera wording are generdly not intended to constitute substantive
stipulations. Since they are mere statements, preambles do not create any legal commitment above
and beyond the actual text of the treaty.” Treviranus, in Encyclopaedia of Public International Law,
Vol. 7, p.394 (1984).
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(1) Procedural issues raised by Norway with respect to the investigation conducted by the
Department of Commerce

371. The Panel noted that Norway had raised two specific procedura aspects of the investigation
conducted by the Department of Commerce in support of its general claim that the United States had
failed to follow fair and equitable procedures: firstly, the period of time given by the Department
to exporters to submit responses to a part of the questionnaire and, secondly, the onerous nature of
the questionnaire and verification procedures used by the Department.?” The Panel first considered
the issue raised by Norway concerning the period of time given by the Department of Commerce to
respond to a point of the questionnaire.

372. Norway had argued that the United States had acted inconsistently with Article 6:1 of the
Agreement because the Norwegian exportersunder i nvestigation had been givenfifteen daystorespond
to Section A of the questionnaire issued by the Department of Commerce on 30 April 1990, instead
of aperiod of thirty days, as provided for in a Recommendation of the Committee on Anti-Dumping
Practices regarding time limits for responses to questionnaires.?® Norway had in particular contended
that, as a result of the insufficient time given to respond to this Section A of the questionnaire, the
Norwegian exporters had been unable to identify in an accurate manner the farms from which they
had purchased salmon for export to the United States during the period of investigation. Although,
at thetimeof thereceipt of theresponsesto Section A of thequestionnaire, the Department of Commerce
had been informed by the respondents that the lists of these farms were not entirely correct, it had
not taken any steps to seek corrections to these lists. However, at alater stage of the investigations
the Department had concluded that the lists of farms provided by the exporters were flawed because
these lists included farms which had not supplied salmon to the exporters during the period of
investigation.

373. The United States had argued that the exporters had been given sufficient time to respond to
Section A of the questionnaire and that the errorsin theinformation provided by these exporters could
therefore not be attributed to the allegedly insufficient period of fifteen days given to the exporters
to respond to this Section. Some exporters had requested, and had been granted, an extension of this
response period and the Department of Commerce had all owed exportersto correct thelistsof supplying
farms subseguent to their initial responses. Given that Section A was only part of the questionnaire
and that the exporters had been able to amend their initial responses, the Department had acted
consistently with the period of thirty days mentioned in the Recommendation of the Committee on
Anti-Dumping Practices on the question of time limits for responses to questionnaires. The United States
had aso contested that the exporters had informed the Department of Commerce at the time of their
initial submissions that the lists of farms contained in these submissions were not accurate and had
stated that it was only on 30 August 1990 that the Department had been notified that theselistsincluded
some farms from which the exporters had not purchased salmon for export to the United States during
the period of investigation.

374. ThePand noted that Norway' s claim regarding the alegedly insufficient period of timeallowed
by the Department of Commerce to exporters to respond to Section A of the questionnaire was based
on Article 6:1 of the Agreement. This provision stated that:

"Theforeign suppliersand all other interested parties shall be given ample opportunity to present
in writing all evidence that they consider useful in respect of the anti-dumping investigation in
guestion. They shall aso have the right, on justification, to present evidence orally."

27Supra, Section V, 3.1.1 and 3.1.2 respectively.
208B|SD 305/30.



- 109 -

The question before the Panel was whether, in granting a period of fifteen days for the responses to
Section A of the questionnaire, the Department of Commerce had denied the Norwegian exporters
"ample opportunity to presentinwriting all evidence" considered useful in respect of thisinvestigation.

375.  While Article 6:1 did not specify minimum periods of time which had to be alowed by
investigating authorities to exporters to respond to questionnaires, Norway had referred to a
Recommendation adopted by the Committee on Anti-Dumping Practices which provided for a period
of thirty daysto begivento partiesto respondto questionnaires.?® ThePanel consideredthat Norway's
reference to this Recommendation could raise a question as to the lega status to be accorded to this
Recommendation in the interpretation of Article 6:1 of the Agreement. However, in the light of its
analysis below, the Panel did not find it necessary to pronounce itself on this question.

376. ThePanel found the following facts relevant to its consideration of Norway' s arguments under
Article 6:1 of the Agreement. On 16 May 1990, eight Norwegian exporters under investigation had
submitted their responses to the Section A questionnaire issued by the Department of Commerce on
30 April 1990. Whiletheseresponseswereinitially dueon15 May 1990, the Department of Commerce
had granted a request received on 11 May from counsel for the Norwegian respondents for a one day
extension until 16 May.?° In June 1990, three Norwegian exporters informed the Department that
in their responsesfiled on 16 May 1990 they had not properly responded to the Department' s request
for alist of farms with which the exporters had dealt during the period of investigation for export to
the United States and had provided corrected lists of these farms.?*

377. The Panel noted that the corrections provided by these three exporters in June 1990 to their
initial responsesto Section A of thequestionnairehad not been rejected by the Department of Commerce
as untimely. Thus as a matter of fact the Department had provided these exporters with more than
thirty days to provide information in response to Section A of its questionnaire. Nothing in the
information before the Panel indicated that, if other exporters (who were represented by the same legal
counsdl as the three exporters who had submitted the corrected lists) had at the same time submitted
similar corrections to the initial lists of farmers provided in May 1990, the Department would have
rejected such corrections. Consequently, even if Article 6:1 was interpreted in the light of the period
of thirty daysmentioned inthe Recommendation of the Committee on Anti-Dumping Practicesreferred
to by Norway and this period was interpreted to apply to parts of aquestionnaire, the Panel could not
find on the basis of the facts before it that the Department of Commerce had acted inconsistently with
this provision.

378. The Pand noted Norway's argument that it was inconsistent with Article 6:1 if respondents
to aquestionnaire had to request for additional time to submit their responses; inthe view of Norway,
this improperly placed a burden on the respondents. Under Article 6:1 the burden was on the
investigating authorities to provide sufficient time for respondents to submit their responses to
guestionnaires. The Pandl considered, that under Article 6:1 investigating authorities were required
to give "ample opportunity” to interested parties to present evidence in writing or, upon justification,
orally. The Panel found that it could not reasonably be argued that it was inconsistent with this
requirement if investigating authorities set an initial time period for responses to questionnaires and

2981SD 305/30.

210 etter from David L. Binder to David Pameter, 14 May 1990.

21 etter from David Palmeter to Robert Mosbacher on behalf of Sea Star International A/S,
12 January 1990; L etter from David Palmeter to Robert M osbacher on behalf of Chr. Bjelland Seafood
A/S, 13 June 1990, and L etter from David Pameter to Robert M osbacher on behalf of Salmonor A/S,
14 June 1990.
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then left it to respondents to request an extension of this period, if considered necessary by the
respondents.

379. Inany event, the Panel found that the relevance of this argument to the facts of the case before
it was limited. As noted above, at least three exporters had provided the Department of Commerce
with corrections to their initia questionnaire responses. These corrections had been submitted well
after the expiration of the initial period for the filing of the questionnaire responses. There was no
information before the Panel that these exporters had been obliged to somehow make a specia request
to the Department to be all owed to submit these corrections. Rather, the exportershad simply submitted
these corrections, and these corrections had been accepted by the Department of Commerce. As noted
above, al exporters had been represented by the same legal counsel and there was nothing in the
information before the Panel to indicate that corrections made by other exporters would not have been
accepted. The Panel failed to see how under these circumstances the Department of Commerce had
somehow put an unreasonable burden on the exporters.

380. Inthelight of the foregoing considerations, the Panel concluded that the United States had not
acted inconsistently with its obligations under Article 6:1 of the Agreement with respect to the time
period granted to the Norwegian exporters to respond to Section A of the questionnaire of the Department
of Commerce.

381. The Panel then proceeded to examine Norway's argument relating to the allegedly onerous
guestionnaire and verification procedures Norway had, inter alia, pointed to the fact that in order to
respond to thequestionnaires N orwegi an respondents needed to haveaccessto computersand that during
verification, the Norwegian respondents had been required to make available photocopiers. Norway
had also argued that as a result of the calculation of constructed normal values of the exporters on
the basis of costs of production of farmers, in those instances in which the Department of Commerce
had found theresponses provided by thefarmersto beinsufficient and had relied on "thefactsavailable”
for purposes of calculating these costs of production, the exporters had not been alowed to present
their views on this information, contrary to Article 6:1 of the Agreement.

382.  Withrespect tothisclaim of Norway regarding theallegedly onerousnature of thequestionnaires
and of the verification procedures used by the Department of Commerce, the Panel noted that there
was no provision in the Agreement which specifically addressed the question of the type of technical
aspects of questionnaire and verification procedures raised by Norway. For example, there was no
provision in the Agreement regulating the medium in which responses to questionnaires were to be
submitted by respondents. The Panel considered, however, that Article 6:8 of the Agreement could
be relevant in this context. If investigating authorities made their findings in a particular case "on
the basis of the facts available" within the meaning of Article 6:8, areview by a panel of whether the
authorities had acted within their rights under this provision could takeinto account as arelevant factor
the nature of the information requirements imposed by the investigating authorities on respondents.?'?
However, theissue raised by Norway with regard to the questionnaire and verification procedures was
not presented in these terms to the Panel. Rather, it appeared to the Panel that Norway considered
that the allegedly onerous questionnaire and verification procedures were per se inconsistent with the
genera requirement of equitableand open proceduresinanti-dumpinginvestigations. ThePanel recalled
in this respect its observations in paragraph 369 regarding the legal meaning to be accorded to this
statement in the preamble and concluded that, as presented by Norway, the claim regarding the

#2The Panel considered that its view on Article 6:8 as the proper legal basis for areview of the
type of issues raised by Norway was supported by the fact that the Committee on Anti-Dumping Practices
had addressed the question of the technical aspects of questionnaire procedures in a Recommendation
on the use of "the facts available" under Article 6:8 of the Agreement. See BISD 315/283.



- 111 -

information requirements imposed by the Department of Commerce did not constitute aground to find
that the United States had acted inconsistently with its obligations under the Agreement.

383. Regarding Norway's argument that the Norwegian exporters had been denied an opportunity
to present evidence, as required under Article 6:1, in those instances in which the Department of
Commerce had relied upon "the facts available' for purposes of calculating costs of production of
Norwegian salmon farmers, because the exporters had not had the opportunity to rebut the information
used by the Department of Commerce, the Panel considered that, insofar as this argument pertained
toan alleged lack of access of the exportersto relevant information, it raised anissue under Articles 6:2
and 6:3, rather than under Article 6:1 of the Agreement. While Article 6:1 provided for aright of
interested parties to provide evidence (in writing, and upon justification orally), Articles 6:2 and 6:3
specificaly dealt with the question of access to information for interested parties. An alleged failure
of investigating authoritiesto provide accessto relevant information therefore had to be examined under
Articles 6:2 and 6:3. Even assuming that Articles 6:2 and 6:3 were not exclusive in this regard and
that afailure to provide access to relevant information could also raise an issue under Article 6:1, in
such a case Article 6:1 was nevertheless subject to Articles 6:2 and 6:3. Obvioudly, if information
was not accessibleto interested partiesfor reasons consistent with Articles 6:2 and 6:3, such alimitation
of access to information could not be interpreted to amount to a violation of Article 6:1. Therefore,
alimitation of accessto information could lead to an infringement of Article 6:1 only if thislimitation
was inconsistent with the provisions of Articles 6:2 and 6:3. However, Norway had not indicated
intheproceedingsbeforethePanel what specificinformationregarding thecal culationto the Department
of Commerce of the costs of production of Norwegian salmon farmers had not been accessible to the
Norwegian exporters in a manner inconsistent with Articles 6:2 and 6:3 of the Agreement.

384. Accordingly, the Panel concluded that the United States had not acted inconsistently with
Article 6:1 of the Agreement with respect to the issue raised by Norway concerning the opportunities
for exporters to present evidence concerning the calculation of costs of production of the Norwegian
salmon farmers.

(2) Issuesraised by Norway regarding the substantive methodology used by the Department of
Commercein its determination of dumping

385. ThePand thenturned to Norway' s claims regarding the substantive aspects of the methodol ogy
followed by the Department of Commerceinitsfina determination of dumping of imports of Atlantic
salmon from Norway. Norway had contested the consistency with the Agreement of this determination
on grounds pertaining to the following issues:

(i) useof constructed values, rather thanexport pricestothird countriesfor purposesof determing
norma vaues;

(ii) caculation of costsof productiononthebasisof the costsof production of thesalmonfarmers,
rather than on the basis of the acquisition prices paid by the exporters;

(iii) sampling techniques used by the Department of Commerce in the selection of the Norwegian
salmon farmers for purposes of its costs of production investigation;

(iv) use of asimple, rather than a weighted average of the costs of production data obtained on
the basis of the sample;

(v) use of "the facts available" as a basis for the calculation of the costs of production of one
of the Norwegian salmon farms;
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(vi) inclusion in the constructed normal values of a "freezing charge"; and
(vii) comparison of normal values and export prices.

(2)(i) Export prices to third countries versus constructed normal values

386. ThePand first examined the merits of Norway's claim that, by determining the normal value
of the imports of Atlantic salmon under investigation on the basis of constructed values rather than
on the basis of prices at which Atlantic salmon was sold for export from Norway to third countries,
the United States had acted inconsistently with its obligations under the Agreement.

387. ThePanel notedthat initsaffirmativepreliminary determination of dumping inthisinvestigation
the Department of Commerce had found for seven out of the eight investigated Norwegian exporters
that the volume of sales of Atlantic salmon in the domestic market in Norway was too small for these
sales to constitute aviable basis for the calculation of the normal value and had determined the normal
value for these exporters on the prices at which they sold Atlantic sadmon to EEC markets. However,
inits affirmative find determination of dumping, the Department of Commerce had caculated constructed
normal values for these exporters, on the ground that their export sales of Atlantic salmon to the EEC
markets had been found to be at prices less than the costs of production.®

388. Norway had not contested the determination by the Department that the domestic market in
Norway wastoo small for home market salesto constitute aviable basisfor the determination of normal
values but had requested the Panel to find that the decision by the Department of Commerce in its
final determination to rely on constructed normal valuesrather than on export prices of Atlantic salmon
sold to EEC markets was inconsistent with Article 2:4 of the Agreement and with the genera requirement
that "equitable and open” procedures be used in anti-dumping duty investigations.

389. Insupport of thisclaim, Norway had argued that the Department had acted in an arbitrary manner
by assuming that export sales of Atlantic salmon from Norway to the EEC markets were not in the
ordinary course of trade. Given that the EEC was the world's largest market for Atlantic salmon,
that Norway was the largest supplier to this market and that Norway's exports to the EEC accounted
for more than half of al Norway's exports of Atlantic salmon, there was no basis for the finding that
these export sales were not in the ordinary course of trade. In the view of Norway where, asin the
case of the United States, a Party had a preference in its anti-dumping duty regulations for the use
of export prices to third countries over constructed normal values (if the normal vaue could not be
established on the basis of domestic sales prices) the Agreement did not permit that Party to arbitrarily
find in agiven case that export salesto third countries were not in the ordinary course of trade without
examining what was the " ordinary course of trade" for theindustry in question. Finally, Norway had
also argued that the Department of Commerce had failed to follow in this case its established
administrative practice for determining whether sales of perishable products at prices less than costs
of production were to be considered to be in the ordinary course of trade. Norway had pointed out
in this connection that the Department’ s finding that Atlantic salmon was not a perishable product was
inconsistent with facts established by the Department during verification and was aso in contradiction
with the affirmative final determination of injury made in this investigation by the USITC, in which
Atlantic salmon had been found to be a perishable product.

390. The United States had argued that under Article 2:4 of the Agreement export prices to third
countries and constructed values were equally acceptable aternatives. Therefore, the Department of
Commerce had not been required to consider the possible use of export pricesto third countries before

21356 Fed.Req., 25 February 1991, pp.7663-7664.
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resorting to constructed normal values. Article 2:4 did not make the choice of constructed normal
values instead of export prices to third countries contingent upon a finding that export prices to third
countries were not in the ordinary course of trade. Consequently, Norway's argument that the
United States had not considered what was the ordinary course of trade in the Atlantic salmon industry
failed to allege a violation of the Agreement. With respect to Norway's reference to the preference
in the anti-dumping regulations of the United States for the use of export prices to third countries over
constructed values, the United States had argued that under its domestic law export prices to third
countries found to be below costs of production could not be used as a basis for determining normal
values. Inany event, any inconsi stency with domestic laws and regul ations was amatter to be addressed
injudicia proceedings under United States domestic law, not in dispute settlement proceedings under
the Agreement. Finally, the United States had argued that the Department of Commerce had not failed
to consider the question of whether Atlantic salmon was a perishable product but had properly
determined, based on the evidence of record, that live, unharvested Atlantic sdlmon was not aperishable
product for purposes of the Department's costs of production analysis. This determination was not
inconsistent with the finding by the USITC that dead Atlantic salmon was a perishable product.

391. In examining Norway's claim, the Panel noted that the pertinent provisions regarding the
determination of normal values were Articles 2:1 and 2:4 of the Agreement. Article 2:1 provided
that:

"For the purpose of this Code a product is to be considered as being dumped,i.e. introduced into
the commerce of another country at less than its normal value, if the export price of the product
exported from one country to another is less than the comparable price, in the ordinary course
of trade, for the like product when destined for consumption in the exporting country.”

Article 2:4 provided that:

"When there are no sales of thelike product in the ordinary course of tradein the domestic market
of the exporting country or when, because of the particular market situation, such sales do not
permit a proper comparison, the margin of dumping shall be determined by comparison with a
comparable price of the like product when exported to any third country which may be the highest
such export price but should be arepresentative price, or with the cost of production in the country
of origin plus areasonable amount for administrative, selling and any other costs and for profits.
As a genera rule, the addition for profit shall not exceed the profit normally realised on sales
of products of the same genera category in the domestic market of the country of origin.”

It followed from these provisions, read together, that the normal value was in the first place to be
established on the basis of "the comparable price, in the ordinary course of trade, for the like product
when destined for consumption in the exporting country”. Only in the circumstances defined at the
beginning of Article 2:4wasit permissibletoresort to theuse of theaternative methodsfor determining
normal value which were specified in that provision. In those circumstances, Article 2:4 provided
for the use of "a comparable price of the like product when exported to any third country..." or "the
cost of production in the country of origin plus a reasonable amount for administrative, selling and
any other costs and for profits." Article 2:4 thus meant that there was no order of preference between
the use of export pricesto athird country and a" constructed" normal valuein cases where the normal
value could not be established on the basis of domestic sales prices in the exporting country. This
provision did not require that investigating authoritiesresort to the use of a constructed normal value
only after having given consideration to the possible use of export pricesto athird country; nor did
it condition the use of constructed values upon a finding that export sales to third countries were not
in the ordinary course of trade.
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392. ThePanel noted in this connection that, asfar as the absence of an order of preference between
the two aternative methods for establishing the norma value was concerned, Article 2:4 of the
Agreement wasidentical toArticle VI:1(b) of theGeneral Agreement. A Report of the Group of Experts
on Anti-Dumping and Countervailing Duties, adopted on 13 May 1959, stated that:

"The Group was of the opinion that paragraph 1(b)(i) and paragraph 1(b)(ii) laid down aternative
and equal criteriato beused at the discretion of theimporting country but only after it had failed
to establish a norma market value under paragraph 1(a) of Article VI."#4

393. The Pand thus found that under Article 2:4 the United States was not under an obligation to
first consider the use of export pricesto third countries asabasisfor the establishment of normal values
beforeresorting totheuseof constructed normal values. Inthecaseunder consideration, the Department
of Commerce had decided not to establish normal values for a number of exporters on the basis of
export prices to third countries after it had found that these export prices were below the costs of
production. The Panel considered that nothing in the text of Article 2:4 indicated that the Department
could not have relied on this factor in declining to use these export prices for the purpose of the
determination of the normal values and that the text of this provision contained no criteria on the basis
of which the Panel could review the methodol ogy underlying the Department' sfinding that these export
prices were below costs of production.

394. The Pane noted the argument presented by Norway pertaining to the preference in the
anti-dumping duty regulations of the United States to use export prices to third countries rather than
constructed norma values in cases where norma vaues could not be established by reference to domestic
sales pricesin the exporting country. The Panel considered that the text of Article 2:4 did not support
the view that a preference under domestic regulations of a Party for one of the aternative methods
for determining norma vaues somehow limited the discretion of Parties under this provision with respect
to the choice in a particular case between the two alternative methods of establishing normal values.
Consequently, evenif inthecaseunder considerationtheUnited Stateshad deviated fromamethodol ogy
preferred under its domestic regulations (an issue on which the Panel did not consider it appropriate
or necessary to pronounce itself) this would not implicate the obligations of the United States under
Article 2:4 of the Agreement.

395. For similar reasons the Pandl saw no merit in Norway's argument that in finding that export
pricesof Atlantic salmon soldfor export from Norway to EEC marketswere bel ow costsof production,
the Department of Commerce had fail ed to take account of thefact that Atlantic salmonwas aperishable
product. As explained above, the text of Article 2:4 did not provide specific criteria to review the
methodol ogy used by the Department of Commercein determining that export prices of Atlantic salmon
sold to EEC markets were below costs of production. An dleged failure of the Department of Commerce
to follow its established practice regarding the treatment of perishable products for purposes of
determining whether sales were at prices below costs of production was a matter under United States
domestic law but did not implicate the obligations of the United States under Article 2:4 of the
Agreement.

396. The Panel further noted in this connection that the Department of Commerce had considered
whether live, unharvested Atlantic salmon was aperishable product whereasthe USITC had considered
whether dead Atlantic salmon was a perishable product. Therewastherefore no inconsistency between
the conclusions reached by these different agencies as to the perishable nature of Atlantic salmon.
The question of whether such inconsistency would have been legaly relevant under the Agreement
therefore did not present itself to the Panel.

214B|SD 85/145, 148 (emphasis added).
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397. Norway had also argued that the decision of the Department of Commerce not to use export
pricesto third countries as the basis for the establishment of the normal vaue of theimports of Atlantic
salmon from Norway was inconsistent with the requirement that " equitable and open procedures’ be
used in anti-dumping procedures.

398. Inthisrespect the Panel recalled itsconclusion that astatement in the preambl e of the Agreement
could not constitute an independent legal basis upon which the Pand could review the consistency of
the actionstaken by the United Stateswith the obligations of the United Statesunder the Agreement.#*
Norway had not presented arguments as to how the decision by the Department of Commerce not to
use export pricestothird countriesfor the purpose of the determination of normal valueswasin conflict
with specific operative provisions of the Agreement other than Article 2:4. Therefore, as presented
by Norway, this argument relating to this alleged failure of the United States to follow equitable and
open procedures did not provide the Panel with a legal basis to review the consistency with the
Agreement of theactionstaken by theUnited Statesin deciding to use constructed normal valuesinstead
of export pricesto third countries. For instance, Norway had not argued that in making this decision
the Department of Commerce had violated provisions of the Agreement regarding procedural rights
of partiesto an investigation such asthose laid down in Article 6. The Panel noted in this connection
that the public notice of the affirmative find determination of dumping made in this case reflected detailed
arguments of interested parties, including the Norwegian exporters, with respect to various aspects
of the methodology used by the Department of Commerce in determining that export prices of Atlantic
salmon to EEC markets were below costs of production; this public notice also indicated that these
comments had been considered by the Department. '

399. Inthelight of theforegoing considerations, the Panel concluded that by using constructed normal
valuesrather than export prices of Atlantic salmon sold to third countriesfor the purpose of determining
normal values for seven of the exporters under investigation, the United States had not acted
inconsistently with its obligations under Article 2:4 the Agreement.

(2)(ii) Calculation of costs of production on the basis of the costs of production of the salmon farmers
rather than on the basis of the acquisition prices paid by the exporters of salmon

400. The Panel then proceeded to examine Norway's argument that in calculating (for purposes of
determining constructed normal values) the costs of production of Atlantic salmon as the costs of
production of theNorwegian salmon farmers, rather than astheacquisition pricespaid by theNorwegian
exporters, the United States had acted inconsistently with its obligations under the Agreement.

401. The Pand noted that in its affirmative final determination of dumping in the investigation of
imports of Atlantic salmon from Norway, the Department of Commerce had calculated constructed
normal values for exporters under investigation as the sum of (1) the ssimple average of the costs of
production of a number of Norwegian salmon farmers and (2) the exporter's selling, genera and
administrative expenses, profit and packing.?'’

402. Norway had argued that the inclusion in these constructed normal values of the costs of production
of the Norwegian salmon farmers instead of the acquisition prices paid by the Norwegian exporters
of salmon was inconsistent with the requirement that equitable and open procedures be followed in
anti-dumping investigations. In support of this argument, Norway had pointed out that the exporters
set the prices of their export sales to various markets and had no knowledge of the costs of production

#5Gupra, paragraph 369.
21556 Fed.Reqg., 25 February 1991, pp.7672-7673.
21’56 Fed.Reg., 25 February 1991, p.7663.
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of each of the many individual farmers from which they purchased salmon and that the farmers had
no knowledge of the ultimate destination of the salmon sold to these exporters. Norway had also
observed that in determining the costs of production of the sdmon farmers, the Department of Commerce
had relied on the acquisition prices paid by thesefarmersin their purchases of smolt (wherethese prices
were arms-length prices) and had argued that the Department’ srefusal to rely on the acquisition prices
paid by the exporters for the salmon purchased from the salmon farmers was inconsi stent with the use
of acquisition prices of smolt for the purpose of the calculation of the farmers costs of production.

403. TheUnited States had pointed out that under Article 2:4 of the Agreement constructed normal
values had to be based on "the cost of production in the country of origin" and that, therefore, there
was no basisin the Agreement for Norway' sview that the Department of Commerce should haverelied
on the acquisition costs incurred by the Norwegian salmon exporters rather than on the costs of
production of the Norwegian salmon farmers. Given that exporters did not produce Atlantic salmon,
the only manner in which the Department could calculate the costs of production consistently with
Article 2:4 was by using the costs of production incurred by the actua producers, i.e. the Norwegian
salmon farmers. The United States had also argued that it was irrelevant in this context whether the
exportershad knowl edge of thecostsof production of individual salmon farmersand whether thefarmers
had knowledge of the destination of the salmon sold to exporters.

404. Withregardtothelega basisin the Agreement invoked by Norway in support of its claim with
respect to this aspect of the methodology applied by the Department of Commerce, the Panel recalled
its earlier observations on the reference made by Norway to the term " equitable and open procedures’
in the preamble of the Agreement.?®

405. Intheview of the Pandl, relevant to its consideration of this claim by Norway was Article 2:4,
which referred as follows to the elements composing a constructed norma value:

"...the cost of production in the country of origin plus a reasonable amount for administrative,
selling and any other costs and for profits.” (emphasis added)

The Pand considered that, read in its context, the term "cost of production” referred to the cost of
production "of the like product”, i.e. in this case Atlantic salmon. The question before the Panel
was whether in the circumstances of the case before it the term " cost of production in the country of
origin” in Article 2:4 necessarily had to be interpreted as meaning the acquisition prices paid by the
exporters, rather than the costs of production incurred by the salmon farmers.

406. It had not been disputed by the parties that Norwegian exporters of sailmon did not produce
salmon and that Norwegian salmon farmers did not export salmon. Norway had not argued before
the Pand that the Norwegian sdlmon exporters, rather than the sdmon farmers, were the actua producers
of Atlantic salmon subject to the investigation by the Department of Commerce. The purchase of Atlantic
salmon by the exporters from the salmon farmers could therefore not be considered to amount to the
purchase of an input for use by the actua producers of Atlantic sddmon. While the acquisition price
paid by the exporters to purchase Atlantic salmon from the salmon farmers obviously represented a
cost to the exporters, it would be inconsistent with the plain meaning of the term " cost of production
in the country of origin" to interpret this term as requiring investigating authorities to determine the
cost of production on the basis of this cost to the exporters of acquiring the product, rather than on
the basis of the cost of production incurred by the actua producers of the product. The Panel noted
in this connection that, while it had specificaly requested Norway to present arguments as to why in

#83upra, paragraph 369.
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thecase beforethe Panel, thetext of Article 2:4 mandated the use of acquisition pricespaid by exporters,
Norway had not presented such arguments.?*®

407. Withrespect to Norway' s argument concerning the lack of knowledge of exporters of the costs
of production of individual saimon farmers and the lack of knowledge of the farmers of the ultimate
destination of their sales of Atlantic saimon, the Pand found that their was no information before it
indicating that in the circumstances of this case these factors were relevant to the calculation of " cost
of production in the country of origin" under Article 2:4. For instance, there was no evidence that
costs of production of salmon in Norway varied by destination of the sales.

408. In the light of the foregoing considerations, the Panel concluded that by including in the
constructed valuesthe costs of production incurred by the Norwegian farmers of Atlantic salmon, rather
than the costs of acquisitionincurred by the Norwegian exporters of Atlantic salmon, theUnited States
had not acted inconsistently with its obligations under Article 2:4 of the Agreement.

(2)(iii)  Sampling techniques used by the Department of Commerce in the selection of the Norwegian
salmon farmers for purposes of its cost of production investigation

409. ThePanel thenturnedtotheNorway' sclaimthat thecal cul ation by the Department of Commerce
of the cost of production of the Norwegian salmon farmers was inconsistent with the obligations of
the United States under Articles 2:4 and 8:3 of the Agreement as aresult of the sampling methodol ogy
used by the Department of Commerce. The Panel recalled that inits calcul ation of constructed normal
valuesfor investigated exporters, the Department of Commerce had determined the costs of production
of Norwegian salmon on thebasis of asimpleaverageof thecosts of production figuresobtained through
a sample of seven investigated salmon farmers in Norway.?*

410. Norway had argued that this sample of seven salmon farmers was statistically invalid and had
resultedin an overstated cost of productionfigure, inviolation of Articles 2:4 and 8: 3 of the Agreement,
in particular because of the limited number of the farmers included in the sample and the failure of
the Department of Commerce to stratify the sample by size of farm. In this latter respect, Norway
had argued that thelargest farmsin Norway had by far thelowest cost of production per kg. Asevidence
of thefact that the cost of production cal cul ated by the Department of Commerce wasexcessive, Norway
had pointed to the fact that this cost of production figure was much higher than the cost of production
figure cdculated by the EEC in its anti-dumping investigation of imports of Atlantic sdmon from Norway
and than cost of production datareported in annual surveys by the Norwegian Directoratefor Fisheries.

411. The United States had argued that the Department of Commerce had initially constructed
individual samplesfor each exporter under investigation of Norwegian farmswhichhad supplied salmon
to that exporter during the period of investigation. These individual samples together comprised a
total of eleven farms. While these samples had been stratified by geographic location, the evidence
before the Department indicated that, since alarge majority of Norwegian farms were within asimilar
size range, there was no basis to stratify these samples by farm size. However, the Department of
Commerce had been forced to abandon its plan to useindividual samplesafter learningin August 1990
that the lists of farms (provided by the exporters) from which these farms had been drawn contained
farms which had not actually supplied salmon to exporters during the period of investigation. Given
that at that time it was too late to develop new samples and that, in any event, there was a high
probability that any new samples would aso include farms which had not supplied samon to the exporters

#9Gupra, paragraph 146.
2056 Fed.Reqg., 25 February 1991, p.7663.
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duringtheperiod of investigation, the Department of Commercehad decided to treat the seven remaining
farms as a single sample and to develop an average cost of production figure for these seven farms.
The erroneous information provided by the exporters on farms from which they had purchased salmon
during the period of investigation had |eft the Department of Commerce with no choice but to proceed
on the basis of the information before it, as authorized under Article 6:8 of the Agreement. Furthermore,
in the light of information before the Department regarding the size of most salmon farmsin Norway,
this single sample of seven farms could reasonably be considered to be representative of the Norwegian
industry. The Norwegian parties to thisinvestigation had never objected to the Department’ s decision
to proceed with a single sample of seven farms.

412. The Panel noted that Norway's claim regarding the inconsistency of the farm sample with
Articles 2:4 and 8: 3 pertained not to the use of samples per se but to the consistency with the Agreement
of the specific sampling methodology used by the United States under the circumstances of the case
before the Panel.

413. ThePand considered that the fact that the Agreement contained no specific provisionsexplicitly
addressing the use of sampling techniques in anti-dumping investigations did not mean that there was
no basisinthe Agreement upon which the Panel could review those aspectsof the sampling methodol ogy
employed by the United States in this case which had been raised by Norway. The point of departure
of the Pandl' s analysis was the text of Article 2:4 which defined the elements of a constructed normal
value as:

"... thecost of production in the country of origin plus a reasonable amount for administrative,
selling and any other costs for profits." (emphasis added)

The question before the Pandl was whether, as aresult of alleged defects of the sampling methodol ogy
used by the Department of Commerce, "the cost of production in the country of origin" had been
calculated inconsistently with Article 2:4.

414. Inthe view of the Panel, areview of this sampling methodology had to examine whether this
methodol ogy could reasonably beconsideredto besufficient to serveitsstated purpose, i.e. todetermine
"the cost of production in the country of origin” under Article 2:4 of the Agreement. Given that, by
definition, the purpose of a sample was to obtain information on the characteristics of the population
from which the sample was drawn, the Panel considered that in the present case it was appropriate
for it toreview whether the Department of Commerce had reasonably considered factsbeforeit relevant
to therepresentativeness of the sample(s) in relationtothetotal population of Norwegian salmon farms.
In resorting to a sampling procedure, for purposes of calculating the costs of production of Atlantic
salmon in Norway, the Department of Commerce had to be satisfied on the basis of the information
before it that the results yielded by this sampling procedure would not be significantly different than
the results obtained through an investigation of the total population of Norwegian salmon farms.

415. Bearing in mind the foregoing considerations, the Panel found the following facts relevant to
its examination of the issues raised by Norway with respect to the sampling technique used by the
Department of Commerce.

416. When, in August 1990, the Department of Commerce had decided to investigate the costs of
production of the Norwegian salmon farmers, it had first attempted to devel op for each of the exporters
under investigation a sample of farms which supplied Atlantic saimon to that individual exporter. A
Department of Commerce Memorandum dated 4 September 1990 (which was part of the public record
of this investigation and was provided to the Panel) explained the methodology followed by the
Department in the congtruction of theseindividua samples. After noting that a random number generator
was used to select the individua fishfarms, this memorandum stated that:
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"To ensure complete verification of al sampled farmsin atimely manner, we limited the sample
for each exporter to a maximum of two farms. For each exporter, we compiled alist of al the
farms serving that exporter. Information on the record indicated that production costsin the north
exceed such costs in the south. Accordingly, we stratified the group of farms of each exporter.”

"Using thelists of farms, we determined the percentage of farmsin eachregion. Wethen allocated
the sample for each exporter on the basis of these percentages. For example, if 60% of the farms
were in the north and 40% were in the south, we multiplied 60% by 2 to get 1.2, which when
rounded equals 1. We multiplied 40% by 2 to get .8, which when rounded equals 1. We then
selected 1 farm for each region. Welimited thetotal sample sizeto the extent possible by selecting
two farms for an exporter only when the alocation scheme indicated that both regions should
be represented in the sample. For example, where the percentage of farms in one region was
less than 25%, e.g. 20%, .20x2 = .4 (which equals O after rounding), we selected only one
farm from the other region.”

"On the basis of this methodology, we selected atotal of 11 farms. A list of the farms selected
for each exporter (with north/south farm percentages) is attached."?*

Theeeven sddmon farmersreferred to in thisMemorandum had been provided with acost of production
guestionnaire on 21 August 1990.

417. On 30 August 1990, counsel for the Norwegian respondents in this investigation sent a letter
to the Department of Commerce in which it was noted inter aiathat information received from seven
out of the eight exporters indicated that the farmers selected for five of these exporters had supplied
little, and in some cases, no samon to the exporter in question during the period of investigation.
This letter contained the following observations regarding the sampling methodology used by the
Department of Commerce. Firgt, it was argued that:

. the'sampl€ has no validity whatsoever. Choosing one farmer to represent the costs of a
particular exporter makes no theoretical or practical sense. Even in theory, one farmer cannot
constitute a "sample". In practice, asillustrated above, one farmer is likely to represent little
or no purchase in the POI."

Second, the letter observed that:

"We understand that in selecting the farmers, the Department used the list of farmers supplied
by each of the companies in the May 16 responses. In preparing those responses, which asked
exporters to identify farmers from whom fish was purchased and sold in the U.S. in the POI,
the companies made every effort to comply with the Department’ srequest; however, as we have
stated repeatedly in thiscase, thetracing of specific-export salesto specificfarmersisvery difficult.
The lists therefore inevitably contained the names of farmers who supplied fish near the time of
the POI but not necessarily in the period itself. The selection of farmers that have little or no
salesto the eight exporters points up the invalidity of the " sample" approach chosen. A "sample"
can have no statistical validity if one doesnot know what percentage of the possible universe those
selected represent.  Since the Department did not request further information regarding the actual
purchases from fish farmers or any other additional information on the representativeness of the
fish farmers, its "sample" methodology was statistically and legaly invaid from the outset and
remains so."??

ZIMemorandum from L ouis Apple to the file, 4 September 1990.
22| etter from David Pameter to Robert Mosbacher, 30 August 1990, p.2, footnote 2.
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The Pand further noted that in an earlier letter, dated 22 August 1990, counsel for the Norwegian
respondentshad provided the Department of Commercewithinformation onasampleof salmonfarmers
used by the EEC for the purpose of its anti-dumping investigation of imports of Atlantic salmon from
Norway and had requested the Department to use this sample. In aletter dated 11 September 1990,
the Department of Commerce had informed counsel for the Norwegian respondents of the reasonswhy
it had decided not to use this sample.

418. The Department of Commerce had abandoned its attempt to rely on specific samples of fish
farmersfor each individua exporter in the light of information provided by counsel for the Norwegian
respondentson 30 August 1990 that some of thefarmersincluded intheinitia sampleshad not supplied
any salmon during the period of investigation to the exporter to whom they had been linked. This
issue was discussed in a Department of Commerce memorandum dated 13 September 1990. This
memorandum noted the time limits for the preliminary and final determinations to be made in this
investigation and formulated the following recommendation:

"The Department should proceed to collect cost of production information from the remaining
fish farms selected for the survey.

The Department can average the costs of the remaining firms in the survey.

"We do not recommend constructing a new sample because the lists of farms are flawed. There
would be a substantia likelihood of our selecting additional farms that aso did not sell during
the period of investigation. Further, there would be insufficient time to present questionnaires,
andyse and verify their responses.”??

As aresult, the Department had treated the seven remaining farms as a single sample and based the
constructed normal values on an average of the costs of production of these seven farms.

419. The Pand then turned to Norway' s criticism of the limited number of farms in the sample used
by the Department of Commerce in its cost of production investigation.

420. Fromtheinformation available, it appeared to the Panel that in determining the number of farms
to beincluded in the original samplesthe Department of Commerce had been guided by considerations
relating to the time available for the completion of its investigation within the statutory time-limits.?*
Whilesuch considerations pertaining to the need for atimely completion of anti-dumping investigations
were relevant and legitimate’® the Panel found it significant that there was no information before it
indicating if and how, in addition to considerations regarding the time available for the completion
of itsinvestigation, in determining the number of farmsto beincluded in the samplesfor the exporters,
the Department of Commerce had also taken into account how many farms per exporter needed to
be sel ected with aview to ensuring that these sampl es coul d reasonably be consideredto berepresentative
of the populations of farms in question.

421. Inthisconnection, the Panel attached importance to the fact that from the outset the Norwegian
respondents had rai sed aconcern regarding the number of farms selected per exporter. Asnoted above,
the respondents had pointed out that even theoretically an examination of one farm per exporter could

#Memorandum from Richard Moreland to Francis J. Sailer, 13 September 1990.

245upra, paragraph 416.
22| n this connection the Panel noted that Article 5:1 of the Agreement provided that " Investigations
shall, except in special circumstances, be concluded within one year after their initiation".
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not constitute a sample. The respondents also had urged the Department to use a sample of forty-one
salmon farms developed by the EEC for purposes of its anti-dumping investigation. In addition, the
Norwegian respondents had argued before the Department that there were wide variations of costs
of production between individual saimon farmers in Norway and had referred in this context to
information gathered by the Government of Norway in annual surveys of the profitability of the
Norwegian salmon industry. The Panel considered that the Department of Commerce had thus been
presented with a potentialy significant issue as to the number of farms to be included in its samples
for the purpose of ensuring that these samples would berepresentative. On the basis of the information
beforeit, the Panel could not conclude that thisissue had been properly considered by the Department.

422. TheUnited States had argued that, when the Department in early September 1990 had decided
tolimit itself to an examination of the costs of production of the seven farmswhich had actually supplied
salmon to the exportersduring the period of investigation, the Norwegian respondents had not objected
tothisdecision. The arguments presented by Norway with regard to the size of this sample therefore
related to an issue not raised during the investigation. However, as far as the number of farms was
concerned, the Panel found this argument unpersuasive. As noted above, the Norwegian respondents
had challenged the validity of theorigina sampleson the basisof inter aliathe number of farms selected
per exporter and had suggested that the Department use a sample of forty-one farms developed in the
anti-dumping investigation conducted by the EEC. It could not reasonably be concluded that this concern
with regard to the initia samples (in which atotal of eleven farmers had been selected) was no longer
relevant after the Department had decided to limit itself to an examination of the costs of production
of seven out of these eleven farms. The Panel therefore considered that Norway' s argument regarding
the number of the farms included in the sample could not be considered to pertain to an issue which
had not been raised before the Department of Commerce during the course of its investigation.

423. The Panel noted the argument of the United States that its reliance on a single sample of seven
farms, after it had been forced to abandon its origina plan for individual samples for each exporter,
was a valid exercise of its rights under Article 6:8 of the Agreement.

424. The Pand considered in this respect that Article 6:8 could not be invoked if from the outset
the information sought by investigating authorities was not of a type that would make it possible to
make a determination consistent with the substantive requirements of the Agreement. The Pand therefore
considered that the argument of the United States relating to Article 6:8 might have been relevant if
there were information before the Panel indicating that the Department of Commerce, in constructing
the original samples, had reasonably considered how many farms per exporter needed to be selected
in order to obtain representative results. If, in that situation, the Department of Commerce had
encountered difficultiesasaresult of non co-operation or erroneousinformation provided by interested
parties, Article 6:8 might have been relevant to the Panel's examination of the consistency with
Article 2:4 of the sampling procedure used by the Department of Commerce. However, this was not
the factual situation before the Panel.

425. The Panel therefore found that under these circumstances the argument of the United States
regarding Article 6:8 of the Agreement was not relevant to the Panel’ s examination of the consistency
with Article 2:4 of the sampling methodology of the Department of Commerce.

426. Inlight of its observations set forth in paragraphs 413 and 414, the Panel concluded that the
United States had acted inconsistently with its obligations under Article 2:4 of the Agreement with
respect to the calculation of the cost of production in the country of origin, by reason of the apparent
failure of the Department of Commerce to consider the question of the number of the farms to be
included in the samples from the perspective of how the Department was to ensure that these samples
would be representative.
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427. Having concluded that this aspect of the sampling technique used by the Department of Commerce
wasinconsistent with the obligations of theUnited Statesunder Article 2:4 of the Agreement, the Panel
considered whether, as argued by Norway, thisalso meant that the Department of Commerce had acted
inconsistently with the obligations of the United States under Article 8:3 of the Agreement.

428. The Pand noted that Article 8:3 provided that:

" Theamount of the anti-dumping duty must not exceed the margin of dumping as established under
Article 2. Therefore, if subsequent to the application of the anti-dumping duty it is found that
the duty so collected exceeds the actual dumping margin, the amount in excess of the margin shall
be reimbursed as quickly as possible.” (emphasis added)

The Panel observed that, while Article 2 governed the determination the existence and extent of dumping,
Article 8:3 governed the amount of the anti-dumping duty imposed after the existence and extent of
dumping had been determined under Article2. As noted above, the Panel had found that the
United States had determined the" cost of production in the country of origin" in amanner inconsistent
with Article 2:4 of the Agreement. Norway's argument under Article 8:3 raised the question of whether,
if aParty acted inconsistently with Article 2:4 (or with other provisions relevant to the determination
of theexistenceof dumping), it wasipso facto actinginconsistently with thefirst sentenceof Article 8:3.

429. The Panel considered that an inconsistency with Article 2 of adetermination of dumping could
possibly give rise to an issue under Article 8:3 if the phrase "as established under Article 2" in the
first sentence of Article 8:3 were interpreted to mean "established in conformity with Article 2".
However, the Panel did not consider it necessary to decide thisissue of interpretation. While the Panel
had found in the case before it that the United States had determined normal valuesinconsistently with
Article 2:4, the Panel had no basisto pronounceitself onwhat margins of dumping would haveresulted
if theUnited States had not determined those normal valuesinconsistently with Article 2:4. Therefore,
assuming that a determination of dumping could be chalenged both under Articles 2 and 8:3 of the
Agreement, in the case beforeit the Panel could not determinewhether, asaresult of the determination
of normal values inconsistently with Article 2:4, the United States had imposed anti-dumping duties
in excess of the margin of dumping in conformity with Article 2.

430. The Pand therefore concluded that, while the apparent failure of the Department of Commerce
to consider how many farms needed to be included in the samples for purposes of ensuring their
representativenesswasinconsistent with Article 2:4, it could not find that thisaspect of the methodol ogy
of the Department of Commerce was aso inconsistent with Article 8:3 of the Agreement.

431. The Panel then proceeded to examine Norway's argument that the Department of Commerce
had failed to stratify its sample(s) by size of farm. In this examination, the Panel was guided by the
considerations set forth in paragraphs 413 and 414.

432. Inreviewing the merits of this argument, the Panel examined the documents provided by the
parties to the dispute which contained an explanation by the Department of Commerce of its sampling
methodology and comments on this methodology made by the Norwegian respondents. The Panel
concluded from this examination that the Department of Commerce had considered the question of
whether the individual samples it intended to use for the exporters should be stratified by farm size
and had decided that since evidence on the record indicated that most of the farmsin Norway were
relatively similar in size, averaging from 8,000 to 12,000 cubic meters, farm size was not a factor
in creating a sample strata. This decision was well documented in the public record of this
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investigation.?® On theother hand, the Department had found that there was aneed to devel op sample
strata in order to account for differences in location of farms in Norway.?’

433. Whilethe Norwegian respondents had objected to severa aspects of the sampling methodol ogy
developed by the Department of Commerce, the documents before the Panel did not indicate that they
had ever stated a specific concern regarding the decision by the Department not to stratify the samples
by farm size. There was no information before the Panel indicating that the Norwegian respondents
had argued before the Department that costs of production varied systematically by farm size and that
they had contested the factual correctness of the Department’ s statement that most of the salmon farms
in Norway wererelatively similar insize. Therefore, the Panel was unableto find that, by considering
that the size of the Norwegian salmon farms was not a relevant factor in the development of sample
strata, the Department of Commerce had acted unreasonably in the light of the facts before it. The
Department had not failed to consider this question; rather, it had determined that in the light of the
factsbeforeit, therewasno need to stratify the samplesby farm size. Inaddition, therewas no evidence
that a any point in the investigation the factua basis of this determination been challenged by the
Norwegian respondents.

434. The Panel concluded that, in deciding not to stratify the samples of farms by farm size, the
United States had not acted inconsistently with its obligations under Article 2:4 of the Agreement.
The question of a possible inconsistency with Article 8:3 therefore did not arise.

(2)(iv) Use of asimple, rather than a weighted average of the cost of production data obtained on the
basis of the farm sample

435. Aspart of its claim that the United States had determined normal values inconsistently with
Article 2:4 and 8:3 of the Agreement, Norway had aso raised the question of the calculation by the
Department of Commerce of asimple, rather than a weighted, average of the costs of the production
of the seven Norwegian salmon farms which had been included in the Department' s costs of production
analysis.

436. The Panel recalled that when, in early September 1990, the Department of Commerce had
abandoned its attempt to develop cost of production information on the basis of individua samples
of farms for each exporter under investigation it had indicated that it would "average the costs of the
remainingfirmsinthesurvey."??® Inthe public noticeof theaffirmativefinal determination of dumping,
the Department of Commerce had stated the following in response to arguments of the petitioner and
the Norwegian respondents as to whether a simple weighted average of the costs of production of the
seven salmon farms should be used:

"We agree with the petitioner that weight averaging would skew the results. Bremnes, one of
the seven sampled farms, is one of the largest farms in Norway. Based on public information
on the record of this case (response of the Government of Norway to the countervailing duty
guestionnaire (C-4.03-802)), thelargest farmsin Norway produce avery small proportion of tota
salmon production. However, Bremnes' production constitutesalarge proportion of thecombined
production of the seven farms. Therefore, weighted averaging would result in a COP which
disproportionately reflects the costs of the largest farms in Norway. In view of this, a ssimple
average of costs is more representative of industry-wide costs than a weighted average".?*®

26M emoramdum from Carolina Olivieri and Tracey Oakes to the file, 17 August 1990.
#2’Memorandum from L ouis Apple to the file, 4 September 1990.

#8Memorandum from Richard Moreland to Francis J. Sailer, 13 September 1990.
2956 Fed.Reqg., 25 February 1991, p.7672.
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437. The Panel noted Norway's argument that the Department of Commerce should have weighted
the costs of production of the seven farms in the sample by the relative production volumes of the
individual farms in order to account for significant cost differences per kg. between large and small
farms. Norway had argued in this connection that the Department of Commerce had all the necessary
data to compute such a weighted average. Norway had also contested the factual correctness of the
Department' s statement that the Bremnes farm was among the largest farms in Norway.

438. The United States had argued that the Department of Commerce had properly decided to use
asimpleaverage of the costs of production of the seven Norwegian salmon farmsin light of information
before the Department (provided by the Government of Norway) indicating that 96 per cent of salmon
production in Norway took place in small farms. However, one of the seven farms in the sample,
the Bremnes farm, was one of the largest in Norway and had accounted for a greater share of the
combined production volume of the seven farms in the sample than the share of total production in
Norway generally accounted for by largefarms. Consequently, theuse of an average costsof production
figure weighted by the relative production volumes of each of the farms in the sample would have
given much greater importanceto thislargefarm than large farms generally occupied in the Norwegian
industry as a whole.

439. ThePanel considered that the logic of Norway' s argument that greater weight should have been
assigned to the costs of large farms in the sample than to the costs of small farms required that there
be evidence of record showing that the Department of Commerce had beforeit information concerning
the relative importance of various categories of sizes of farmsin the Norwegian salmon industry and
concerning differences between large and small farmsin costs of production per kg. of salmon. This
information would also have to provide abasis to conclude that the small farms were over-represented
inthe sample, compared to their relativeimportance in the Norwegian salmonindustry overall. Absent
such information, there would be no basis to argue that by failing to assign greater weight to the costs
of large farms the Department of Commerce had calculated costs of production in a manner that
disproportionately reflected the higher costs of production per kg of small farms.

440. In this connection, the Panel noted that the Department of Commerce had concluded, based
on information provided by the Governement of Norway, that most salmon farms in Norway were
in the same size range and that large farms accounted only for 4 per cent of salmon production in
Norway.?° There was no information before the Panel showing that the Norwegian respondents had
contested the correctness of the factua basis of this conclusion drawn by the Department. The Panel
reviewed the data provided to the Department of Commerce by the Government of Norway and found
that the Department' s conclusion regarding the relative importance of small and large salmon farms
in the Norwegian industry was supported by this information.

441. The Pand noted that the parties had disagreed as to the factual basis of the Department's
conclusion that one of the Norwegian salmon farms in the sample, the Bremnes farm, was among the
largest farms in Norway. The Panel reviewed the data provided by the parties on this issue and
concluded that, even if one adjusted the figures regarding the size of the Bremnes farm in the manner
suggested by Norway, the result of this adjustment would not detract from the validity of the
Department' s conclusion that this farm was larger than the 8-12,000 cubic metre range which represented
the mgjority of salmon farms in the Norwegain industry.

442. Inlight of the foregoing considerations and the considerations set forth in paragraphs 413 and
414, the Panel found that the Department of Commerce had not acted unreasonably in the light of the

2¥0Questionnaire Response of the Government of Norway in the Countervailing duty investigation
of Fresh and Chilled Atlantic salmon from Norway, 14 May 1990, pp.9-10.
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information before it when it decided that there was no basis to assign a greater weight to the cost
of production figures of the large farms in the sample than to the costs of production figures of the
small farms. The Panel therefore concluded that in determining that a simple average of the costs of
production figures of the farms in the sample would be more representative of industry-wide costs
than aweighted average, the United States had not acted inconsistently with Article 2:4 of the Agreement.
The question of a possible inconsistency with Article 8:3 therefore did not arise.

(2)(v) Use of "the facts available” as a basis for the calculation of the costs of production of one of
the Norwegian farms

443. The Panel then proceeded to examine Norway's claim that the United States had acted
inconsistently with its obligations under Article 2:4 and 8:3 of the Agreement when the Department
of Commerce had rejected the questionnaire responses of one farm, Nordsvalaks, and had attributed
to this farm the highest costs of production figure calculated for any of the other six salmon farms
in the sample as "the best information available".

444. The Panel noted that the stated basis of the decision by the Department of Commerce not to
accept the information provided by Nordsvalaks concerned this farms' alleged failure to report in its
questionnaire information on transactions with a related party.®*

445.  Norway had argued that Nordsvalaks failure to report transactions with this related party had
been caused by the unclear and ambiguous wording of the respective item of the questionnaire.
Furthermore, in view of the fact that Nordsvalaks and thisrelated party shared joint costs and revenues
on a 50/50 basis and that officials of the Department of Commerce had verified the questionnaire
responsesprovided by Nordsval aks, theDepartment could haveeasily corrected thedatafor Nordsval aks
totakeinto account therelated party transactions. Theimputationto theNordsvalaksfarm of the highest
costs of production of any of the remaining six farms in the sample had been particularly detrimental
given that this farm was the second lowest cost producer among the farms in the sample.

446. TheUnited Stateshad argued that despite the clear and unambiguouswording of the Department
of Commerce's questionnaire, the Nordsvalaks farm had failed to report that it was related to another
salmon farm. The existence of this relationship had raised questions regarding the proper allocation
of costs and expenses between Nordsva aks and the related party, questions which would have necessitated
anentirely new responseboth from Nordsvaaksand fromtherelated party. Under these circumstances,
it was within the rights of the United States under Article 6:8 for the Department to disregard the
information provided by Nordsvalaks and to base its calculation of costs of production for this farm
"onthefactsavailable'. Finaly, the United States had denied that the Department had in fact verified
the data provided by Nordsvalaks; there was therefore no basisfor Norway's statement that thisfarm
was the second lowest cost producer in the sample.

447. The arguments made by the parties on this issue presented the Panel with the question of the
rel ationship between the substantive provisions of the Agreement invoked by Norway and theprovisions
inArticle 6:8 invoked by the United States. The Panel considered in thisrespect that the right granted
by Article 6:8 to investigating authorities, under the circumstances defined in that provision, to make
findings "on the basis of the facts available” had to be interpreted in conjunction with the relevant
substantive provisions of the Agreement. In the case under consideration, the substantive provision
in question was Article 2:4 of the Agreement, and in particular thereferenceto the " cost of production
in the country of origin" as one of the components of a constructed normal value. Therefore, "the
facts available" used by the United States under Article 6:8 had to be relevant to the determination

%156 Fed.Reg., 25 February 1991, p.7668
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of the " cost of production in the country of origin" in amanner consistent with Article 2:4. The Panel
recalled its observations in paragraphs 413 and 414 regarding the conditions under which sampling
techniques could be used for purposes of determining "the cost of production in the country of origin®
under Article 2:4. The Panel was of the view that these observations were relevant to its examination
of whether in the case before it the United States had properly invoked Article 6:8 with respect to the
determination of the costs of production of the Nordsvalaks farm.

448. The Panel therefore considered that, even assuming that the United States could reasonably
have found that Nordsvaaks had not provided necessary information within a reasonable period of
time and that it was therefore necessary to make its findings regarding the costs of production of
Nordsvalaks "on the basis of the facts available”, an anaysis of whether the United States had acted
within itsrights under Article 6:8 aso required an examination of the data used for Nordsvalaks costs
of production in the light of the stated purpose of the sample of seven farms.

449. The Panel observed that, taken literally, it could not be argued that, when the Department of
Commerce had imputed to Nordsvalaks the highest (verified) cost of production figure found for any
of the remaining six farms, it had not relied on "afact available'. Nevertheless, in this case bearing
in mind the consideration set forth in paragraph 414, the Panel found that a reasonable exercise of
the discretion enjoyed by the United States under Article 6:8 with regard to the choice of "the facts
available" would have required that the Department take into account the purpose of its calculation
of costs of production of the seven salmon farms.?*?> The actua verified costs of production per kg.
for the six remaining farms in the sample had differed significantly and the imputation of the highest
of these figures to Nordsvalaks had had a significant impact on the average cost of production figure.
Given that the sample was used by the Department of Commerce to compute a single average " cost
of productioninthe country of origin” figureto be included in the cal culation of the constructed normal
values of most of the exporters under investigation, the Department should have considered how its
choice of "the facts available" for determining the costs of production of Nordsvaaks would affect
therepresentativeness of theresultsof thesample. Therewasnoinformation beforethe Panel indicating
how the Department had considered this aspect in its decision with regard to the choice of "the facts
available" for Nordsvalaks.

450. The Panel concluded that the United States had not acted within its rights under Article 6:8
by imputing to Nordsval aksthe highest costs of production figurefound for any other farmin thesample
without considering how this would affect the representativeness of the results of the sample, and had
thereby acted inconsistently with its obligations under Article 2:4 of the Agreement.

451. With respect to Norway's argument that this aspect of the final determination of dumping was
aso inconsistent with the obligations of the United States under Article 8:3 (in particular the first sentence
thereof), the Panel recalled its analysis in paragraph 429 above.

#25upra, paragraphs 413 and 414.
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(2)(vi) Inclusion in the constructed normal values of a "freezing charge’

452. The Pand then examined Norway's claim concerning the treatment by the Department of
Commerce of aNOK 5/kg. freezing charge for the purposes of its calculation of constructed normal
values.

453. ThePanel noted that the public noticeof theaffirmativefina determination of dumping indicated
that "In all cases, for salmon sold on or after January 1, 1990, a five NOK/kg. cost was added to
the CV [constructed value] before profit”.?* This cost included in the constructed val ue corresponded
to a fee charged in connection with the financing of a programme under which, beginning
in January 1990, apart of the Atlantic salmon harvest in Norway wasfrozen. Inthe proceedingsbefore
the Department of Commerce, thepetitioner and the Norwegian respondents had disagreed asto whether
this freezing charge should be included in the constructed normal values as an element of the farmers
costs of production of fresh Atlantic sdmon.?** The Department of Commerce had formulated its position
on this issue as follows:

"Thisfeeisafive NOK/kg. charge assessed on all sales of fresh sailmon. Therefore, the amount
of the fee incurred by each salmon farmer is completely a function of the amount of fresh saimon
it sells. The fact that FOS uses this money to finance a freezing plan is not the deciding factor.
The Department considers this fee to be agenera expenses and included it as a cost of producing
the fresh salmon." %

454. Asthe lega basis of its clam on this issue Norway had indicated that the treatment by the
Department of Commerce of this freezing charge was inconsistent with the requirement of afair and
equitable treatment of the Norwegian exporters but had also referred to the provisions of Article 2:4
of the Agreement. Inlight of the Panel' s abservationsin paragraph 369, the Panel decided to examine
this issue on the basis of Article 2:4 which defined the components of a constructed norma value as
follows:

"... thecost of production in the country of origin plus a reasonable amount for administrative,
selling and any other costs and for profits."

The legal question before the Panel was whether the treatment by the Department of Commerce of
the freezing charge as a general expense to be included in the cost of producing fresh Atlantic saimon
by the Norwegian farmers was inconsistent with this part of Article 2:4.

455. Insupport of its claim on thisissue, Norway had argued that the NOK 5/kg. charge was not
paid by farmers but by exporters. Therefore, this fee did not represent a cost incurred by producers
of Atlantic sddmon. In addition, Norway had referred to the objective of the freezing programme;
since the fee was charged to finance the freezing of fresh Atlantic salmon, the fee should be treated
as part of the costs of freezing salmon and not as part of the costs of producing fresh Atlantic salmon.

456. The United States had argued that the evidence before the Department of Commerce indicated
that the freezing charge was paid by the Norwegian salmon farmers rather than by the exporters.
Furthermore, the fact that the fee was charged to finance a programme concerning frozen salmon was
irrelevant for the purpose of determining whether the fee wasacost of producing fresh Atlantic salmon.

2356 Fed.Reg., 25 February 1991, p.7664.
2456 Fed.Reg., 25 February 1991, p.7665.

235| d
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457. The Panel noted that a key factual element of Norway's argument was that the freezing charge
was paid not by the producers of Atlantic salmon (i.e. the salmon farmers) but by the exporters.

458. The Pand reviewed the documentation before it and considered that, based on information
provided by the Norwegian respondents, the Department of Commerce could reasonably have found
that that the freezing charge was paid by the salmon farmers, rather than by theexporters. Verification
reportsfor six of theinvestigated farms included statements by officials of these farmsthat all freezing
charges werefor the account of the farmers.?** The Panel noted in this respect that even if the freezing
chargehad not been paid by farmersbut by theexportersit would befar from clear that under Article 2:4
this charge could not have been included as one of the other components of the constructed normal
values.

459. ThePanel further considered that the fact that the freezing charge was imposed for the purpose
of financing the freezing of fresh salmon was not relevant in determining whether or not this charge
could have been included as an element of the costs of production of fresh salmon. Relevant was that
this charge was levied on all sales of fresh sdimon by the farmers to the exporters and that the total
amount of charges paid by the farmers thus depended upon the amount of salmon sold to the exporters.
Assuch, this charge could not be considered to be unrelated to the costs of production of fresh salmon,
as had been argued by Norway.

460. Inlight of theforegoing considerations, the Panel concluded that, by including afreezing charge
of NOK 5/Kg. in the computation of the costs of production of Atlantic salmon, the United States
had not acted inconsistently with its obligations under Article 2:4 of the Agreement.

(2)(vii) Comparison of hormal values and export prices

461. ThePane then examined Norway' sclaim that in comparing average (constructed) normal values
toindividual pricesof Atlantic salmon sold for export totheUnited Statesin different weight categories,
the United States had acted inconsistently with its obligations under the Agreement.

462. ThePanel considered it necessary to distinguish two aspects of thisclaim presented by Norway.
Firstly, whether the United States had acted inconsistently with its obligations under the Agreement
by failing to take account of differencesin weight categoriesin the comparison between normal values
and export prices. Secondly, whether the comparison of average normal values with individual export
prices per se was inconsistent with the obligations of the United States under the Agreement.

(2)(vii)(&@) Alleged failure of the United States to take account of differences in weight categories

463. The Pand first examined whether, as contended by Norway, in comparing normal values and
export prices the United States had failed to take into account differencein weight categories between
Atlantic salmon produced and sold in Norway and Atlantic salmon sold for export to the United States.

464. Inthis connection, the Panel noted that Norway had explained that its claim with regard to this
question of differences in weight was based both on Article 2:4 and Article 2:6 of the Agreement.®’
It appeared to the Panel that Norway's argument was that the Department of Commerce should have

20V erification report for Fremstad Group A/S, p.11; Verification report for Skaarfish Mowi A/S,
P.15; Verification report for Christian Bjelland Seafood A/S, p.11; Verification report for Salmonor
A/S, p.9; Veification report for Sea Star International A/S, p.12; Verification report for Hallvard

Leroy A/S, p.12;
#7Supra, paragraph 214.
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taken account of these differences either by calculating separate constructed values for each weight
category or, if asingle constructed value was used, by comparing this single constructed value to an
average export price across different weight categories.

465. The Panel considered that the question beforeit was whether in the present case the Department
of Commerce had improperly failed to account for differencesin weight categories asafactor affecting
the comparability of export prices and (constructed) normal values.

466. The Pand found the following facts relevant to its examination of this issue. Firstly, it had
not been disputed by the parties that large salmon was sold at a higher price per kg. than small salmon.
Secondly, the public notice of the affirmative final determination contained a statement on how the
Department had made product comparisonsin those casesin which normal val ues were based on export
prices to third countries:

"For the purpose of this investigation, we have determined that al Atlantic salmon comprises
a single category of such or similar merchandise. Product comparisons were made on the basis
of grade of salmon (superior, ordinary) and weight bands. We compared U.S. sales of gutted
Atlantic salmon to sales of gutted Atlantic salmon sold in third countries because only gutted
merchandise is sold in the United States. In addition, U.S. sales were compared only to sales
of identica weights and grades of merchandise sold in the third country markets'®

Thirdly, in those casesin which normal values were constructed, the basis of these constructed values
was a single cost of production per kg which did not distinguish between different weight categories
of sdlmon. From the information before the Panel it appeared that other elements of these constructed
normal values (e.g. the amount for profits) had not been differentiated to reflect price differences per
kg between different weight categories of Atlantic salmon.

467. Fourthly, it did not appear from the documents before the Panel that the Norwegian parties
participating in thisinvestigation had raised before the Department of Commerce the question of how
account should betaken of differencesin weight for the purpose of comparing normal valuesand export
prices. While it was clear from the public notice of the final determination of dumping that the
respondents had rai sed aconcernregarding the use of individual export prices®, therewasnoindication
that the respondentsin this context had referred to differencesin weight categories. The Panel further
noted Norway's argument that in the respondents case brief dated 14 January 1991 the Norwegian
exporters "had indicated ... that there were problems with comparing a single constructed normal
valueto individual export prices because of the differencesin market value based on quality and weight
difference.” However, the Panel found that the document referred to by Norway?* did not address
this issue.

468. The Pand was of the view that Article 2 of the Agreement provided for two ways in which
differences affecting the comparability of export prices and norma values could be taken into
consideration. Firstly, the like products for which comparisons were made could be chosen in such
away asto eliminate the effect of such differences on the comparability of export prices and normal
values. Secondly, Article 2:6 specifically provided that "due allowance" was to be made, "in each
case on its merits for the differences in conditions and terms of sade, for the differences in taxation,
and for the other differences affecting price comparahility."

23856 Fed.Reg., 25 February 1991, p.7661.
2956 Fed.Reqg., 25 February 1991, pp.7673-7674.
20Case brief of the Norwegian respondents, 14 January 1991.
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469. As noted above, where normal values had been based on export prices to third countries, the
Department of Commerce had made price comparisonsfor salmon of identical weight categories. The
Panel found that this indicated that the Department was aware that differences in weight categories
could affect the comparability between these export prices to third countries and the export prices to
the United States.

470. The Panel further observed that it had not been contested by the United States that in those
casesinwhich normal valueshad been constructed, these constructed normal val ueshad been compared
to export prices of saimon sold in different weight categories. While the United States had explained
that because of the absence of differences in costs of production between salmon of different weights
no separate constructed values for individual weight categories had been calculated, the United States
had not put forward any arguments to explain why export prices of individual weight categories had
been used in the comparison with the single constructed values. The public notice of the affirmative
fina determination of dumping was also silent on this point.

471. Intheview of the Panel, the comparison of aconstructed value acrossdifferent weight categories
with export prices which varied by weight category would be reasonable only if the Department of
Commerce considered that differences in weight did not affect the comparability of the constructed
value and the export prices. However, the Pand found it significant in this respect that in comparing
third country export sales to export prices to the United States, the Department of Commerce had
considered it necessary to limitsits price comparisonsto identical weight categories. The Panel could
find nothing in the information of record beforeit to explain why, if the differencesin weight categories
were arelevant factor in thoseinstancesin which normal valueswere based on prices, such differences
were not considered relevant by the Department of Commerce where normal values were constructed.
While it might be factually correct, as pointed out by the United States, that the costs of production
per kg. did not vary by weight of salmon, pricesof Atlantic salmon per kg. did vary by weight category.
Given that under the Agreement a constructed value was a proxy for a price-based normal vaue, the
Panel found that the fact that costs of production per kg. did not vary by weight could not, without
further explanation, constitute a basis to conclude that differences in weight did not need to be taken
into account when normal values were constructed. In this connection the Panel observed that the
provisions in Article 2:6 regarding the comparison of normal values and export prices applied both
to casesin which price based normal values were used and to casesin which constructed normal values
were used.

472. Inthelight of the foregoing considerations, the Panel found that the Department of Commerce
had not properly considered the rdle of differences in weight as a factor which possibly affected the
comparahility between the constructed normal values and export prices and for which due alowance
might have to be made under Article 2:6 of the Agreement. The Panel concluded that this aspect of
the final determination of dumping was inconsistent with the obligations of the United States under
Article 2:6 of the Agreement.

473. With regard to Norway's argument that this aspect of the final determination of dumping was
also inconsistent with the obligations under Article 8:3 (in particular the first sentence thereof) the
Panel recalled its analysis in paragraph 429 above.

(2)(viii)(b) Comparison of average normal values to individual export prices

474. The Panel then proceeded to examine the second aspect of Norway's claim with regard to the
manner in which the United States had compared normal valuesand export prices. Norway had argued
that a comparison between average norma vaues and individua export prices inherently was incons stent
with the requirement of Article 2:6 of the Agreement that afair comparison be made between normal
values and export prices.
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475.  Insupport of its claimwith respect to thisissue, Norway had argued that neither the Agreement
nor Article VI of the General Agreement authorized a comparison between an average normal value
and individua export prices. In the case before the Panel this method of comparing normal values
and export priceshad inevitably created margins of dumping whereno marginswould have been found
if the United States had compared average normal values to average export prices. Norway had aso
argued that the fact that Atlantic salmon was a perishable product was an additional reason why a
comparison between an average normal value and individual export prices was unfair.

476. The United States had argued that there was no provision in the Agreement which prohibited
acomparison between an average normal valueand individua export prices, whilea"fair comparison”
was required under Article 2:6 of the Agreement, no particular methodology was mandated to satisfy
this standard. The United States had also argued that many Parties applying anti-dumping measures
used this method of comparing average normal values to individual export prices and that the
methodology advocated by Norway would make it difficult to remedy instances in which dumping was
occurring only in particular product lines, or time periods, or with respect to particular customers or
regional markets. Finally, with regard to Norway's argument that Atlantic salmon was a perishable
product, the United States had argued that the Department of Commerce had properly determined,
based on the evidence of record, that Atlantic sdlmon was not perishable.

477. The Panel observed that the public notice of the affirmative final determination of dumping
contained a discussion of the question of how the Department of Commerce should make a comparison
between the normal values and export prices. In particular, the Norwegian respondents had advanced
anumber of arguments in support of their view that "the Department's usual practice of comparing
U.S. pricesto aweighted average FMV covering the entire period of investigation would result in
aninherently unfair comparison of " applesto oranges" or "fishto fowl" and that average normal values
should preferably be used on a daily or weekly basis, or in the dternative, on a monthly basis.
Furthermore the respondents had argued that export prices should be calculated on "an average basis
comparabletothat utilized for FMV".?* Theresponseby the Department of Commerceto thisargument
noted that in view of thesignificant pricefluctuationsover the period of investigation, it wasappropriate
to use weighted-average foreign market values on a monthly basis. At the same time, this response
explained the view of the Department that there was no reason not to follow the norma practice of
calculating individual export prices. It wasnoted in thisconnection that, whilethe Norwegian exporters
had referred to previous cases in which the Department of Commerce had used average export prices
to account for the perishable nature of the products in question, this rationale for calculating export
prices on an average basis did not apply to the present case. The Department had observed in this
respect that:

"... vegetables and flowers were highly perishable products, dominated by sales at auction, and
having significant price fluctuations each day. Salmon shares none of these characteristics and,
therefore, averaging to eliminate the distortions is unnecessary. "%

478. The Panel further observed that elsewhere in this public notice the Department of Commerce
had explained its view that, for purposes of its analysis of costs of production, fresh Atlantic saimon
was not a perishable product.?*

2156 Fed.Reg., 25 February 1991, pp.7673-7674.
242656 Fed.Reg., 25 February 1991, p.7674.
2356 Fed.Reg., 25 February 1991, p.7673.
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479. In reviewing the merits of Norway's claim, the Pandl noted that this claim was based on
Article 2:6 of the Agreement, which provided in relevant part that:

"In order to effect a fair comparison between the export price and the domestic price in the
exporting country (or the country of origin), or if applicable, the price established pursuant to
the provisions of Article VI:1(b) of the General Agreement, the two prices shall be compared
at the samelevel of trade, normally at the ex-factory level, andin respect of sdlesmadeat asnearly
as possible the same time."

Norway interpreted thisfirst sentence as containing ageneral requirement that the comparison between
the normal vaues and export prices must be fair and that this implied that identical methods be used
in the calculation of the normal value and the export price. The United States had not denied the
existence of this requirement of afair comparison but had argued that the Agreement did not set forth
a specific methodology to satisfy this requirement.

480. ThePanel considered that thetext of Article 2:6 did not explicitly address the specific question
of the use of averaging techniques in the comparison of norma values and export prices. The
requirements of this provision with regard to the treatment of factors affecting the comparability of
normal values and export prices pertained to an aspect of the comparison between normal values and
export prices which was distinct from the issue raised by Norway. Logicaly, the question of whether
normal values and export prices should be compared on an average-to-average basis could arise only
after the comparability of theindividual normal valuesand export prices, intermsof thefactorsreferred
to in Article 2:6, had been ensured.

481. Whilethe Panel thus found that Article 2:6 did not explicitly deal with the question of whether
normal values and export prices should be compared on an average-to-average basis, it considered
that it was possible to interpret the first sentence to reflect arequirement of a"fair comparison™ which
applied generally to any aspect of the comparison of norma vaues and export prices. The Panel
considered, however, that thisinterpretation of Article 2:6would not permit aconclusion that amethod
whereby average normal values were compared to individual export prices was per seinconsistent with
Article 2:6. Rather, the "fairness" of such a method would have to be evaluated in the light of the
circumstances of each case.

482. The Panel noted in this respect that an essential element in Norway's claim was the view that
a comparison of average normal values with individual export prices inevitably created margins of
dumping where no margins of dumping would be found if norma vaues and export prices were
compared on an average-to-average basis. The Panel observed that in these general terms this view
was not correct in that the aleged bias resulting from a method under which average normal vaues
were compared to individua export prices depended upon the pattern of pricesin the domestic market
and in the export market. In particular, for this alleged bias to occur, there would have to be anumber
of individual export prices above the average norma value. If export prices were uniformly below
the average normal value, this bias could not occur.

483. Inthisconnection, the Panel noted that Norway had presented an exampl e of how the comparison
of an average normal vaue to individual export prices inevitably led to the creation of margins of
dumping. Thisexample pertained to asituation in which prices changed over timein both the domestic
market and to the exporting country but in which at each point in time export prices were identica
to domestic prices. However, this example was hypothetical and there was no evidence before the
Panel that the factual pattern of prices in the case before it was similar to the pattern described in
Norway's example or, more generally, that in the circumstances of this case the pattern of prices was
suchthat, as contended by Norway, the comparison of averagenormal valuesto individual export prices
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had created margins of dumping where no such marginswoul d have been found if an average-to-average
comparison had been made.

484. The Panel therefore considered that, assuming that the concept of a"fair comparison” in the
first sentence in Article 2:6 provided a basis upon which it could review the comparison made by the
Department of Commerce of average normal vauesto individual export prices, theinformation before
it did not permit it to find that under the circumstances of this case this method had been inconsistent
with this concept of a "fair comparison”.

485. Finaly, with regard to Norway's argument concerning the nature of Atlantic salmon as a
perishable product, the Panel recalled its observations in paragraphs 395 and 396.

486. Inthelight of the foregoing considerations, the Panel concluded that in comparing average norma
values to individua export prices, the United States had not acted inconsistently with its obligations
under Article 2:6 of the Agreement. The question of apossibleinconsistency with Article 8:3therefore
did not arise.

C. DETERMINATION OF THE EXISTENCE OF MATERIAL INJURY

487. The Panel then proceeded to examine whether the imposition by the United States of the
anti-dumping duty order onimports of fresh and chilled Atlantic salmon from Norway wasinconsi stent
with the obligations of the United States under the Agreement by reason of the affirmative final
determination of material injury of the USITC.?#

488. Norway had argued that this determination was inconsistent with the requirements of Article 3
of the Agreement on two main grounds. Firstly, the findings of the USITC regarding the volume of
importsunder investigation, thepriceeffects of theseimportsand the consequent impact of theseimports
on the domestic Atlantic salmon industry in the United States were inconsistent with Articles 3:1, 3:2
and 3:3. Secondly, the finding of the USITC of a causal relationship between the alegedly dumped
imports from Norway and material injury to the domestic Atlantic salmon industry in the United States
was inconsistent with Article 3:4.

489. The United States had submitted that the findings of the USITC regarding the volume of the
imports subject to investigation, the price effect of these imports, and the consequent impact of the
imports on the domestic industry in the United States were consistent with the requirements of
Articles 3:1, 3:2and 3: 3 of the Agreement and that the USI TC' sfinding of acausal relationship between
the subject imports from Norway and material injury to the domestic industry in the United Stateswas
consistent with Article 3:4 of the Agreement.

(1) Volumeof importssubject toinvestigation, priceeffectsof theimportsand consequent impact
of these imports on the domestic industry in the United States

490. The Pandl first examined the claims presented by Norway regarding the alleged inconsistency
with the requirements of Articles 3:1, 3:2 and 3:3 of the USITC's findings regarding the volume of
imports subject to investigation, the price effects of the imports, and the consequent impact of these
imports on the domestic industry in the United States.

#4Fresh and Chilled Atlantic Samon from Norway: Determination of the Commission in
Investigation No. 731-TA-454 (Final) Under the Tariff Act of 1930, Together with the Information
Obtained in the Investigation. USITC Publication 2371, April 1991 (hereinafter: USITC Determination)
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491. Inview of the factual nature of some of the disputed issues raised under these provisions the
Panel found it appropriate to articulate certain general considerations by which it was guided in its
review of the issues raised by Norway.

492. Firstly, the Pand noted the requirement of Article 3:1 of an "objective examination" of the
volume of imports, their effect on pricesin the domestic market for like products, and the consequent
impact of these imports on domestic producers of like products. In the view of the Panel, a review
of whether a determination of materia injury was in conformity with this requirement necessitated
an examination of whether the investigating authorities had examined al relevant facts before them
(including facts which might detract from an affirmative determination) and whether a reasonable
explanation had been provided of how the facts as a whole supported the determination made by the
investigating authorities.

493. Secondly, the Panel noted that Articles 3:2 and 3:3 of the Agreement specified how the factors
mentioned in Article 3:1 were to be examined by investigating authorities. Article 3:2 required that
the authorities "consider" whether there had been a significant price undercutting, price depression
or price suppression by the importsin question. Article 3:3 required the investigating authorities to
include in their examination of the impact of the imports on the domestic industry "an evaluation of
all relevant economic factors and indices having a bearing on the state of the industry" and contained
an illustrative list of those "factors and indices'. The Panel noted that Article 3:4, which required
a demonstration of a causal relationship between the allegedly dumped imports and materia injury
to a domestic industry, explicitly referred to the factors set forth in Articles 3:2 and 3:3. Therefore
an essential element of areview of whether a determination of material injury was in conformity with
Article 3 was an examination of whether thefactors set forthin Articles 3:2 and 3:3 had been properly
considered by the investigating authorities. However, it followed from the last sentencein Article 3:2
and from the last sentence in Article 3:3 that Article 3 did not prejudge the weight to be given in a
particular case to any of the factors listed in these provisions.

494. Thirdly, the Panel observed that Article 3:1 required that determinations of materia injury be
based on " positive evidence". A review of whether in agiven case this requirement was met involved
an examination of the stated factual basis of the findings made by the investigating authoritiesin order
to determine whether the authorities had correctly identified the appropriate facts, and whether the
stated factua basis reasonably supported the findings of the authorities. In this context, the Panel
considered that the mere fact that in a given case reasonable, unprejudiced minds could differ as to
the weight to be accorded to certain facts was not a sufficient ground to find that a determination of
material injury based on such factswas not based on positive evidence withinthemeaning of Article 3:1.
The question of whether adetermination of injury was based on positive evidence therefore was distinct
from the question of the weight to be accorded to the facts before the investigating authorities. The
Panel, however, recalled in this connection its observations in paragraph 492 on the requirement of
an "objective examination" as the basis of injury determinations under Article 3.

(D)) Volume of the imports under investigation

495. The Panel then examined the issues raised by Norway with respect to the findings made in the
affirmativefinal determination by theUSITC onthevolumeof importsof Atlanticsalmonfrom Norway.

496. Norway had argued that these findings were inconsistent with the requirement of Article 3:1
of an "objective examination" of the volume of imports and that these findings were inconsistent with
the requirement of Article 3:2 that investigating authorities consider whether there has been a " significant
increase” inthevolume of dumpedimports. ThePanel considered that some of the arguments presented
by Norway insupport of thesetwo claimsal so pertained to the question of whether the USITC' sfindings
were based on positive evidence.
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497. The United States had argued that the USITC had properly considered whether there had been
a significant increase of the volume of imports of Atlantic salmon from Norway, as required by
Article 3:2, and that the US'TC's conclusion that these imports had increased significantly was supported
by the evidence of record.

498. ThePandl firstexaminedwhether, asrequiredby Article 3:2, theUSI T C had considered whether
there had been a significant increase in the volume of dumped imports, either in relative or in absolute
terms. The Panel noted in this connection Norway's argument that the USITC had considered the
significance of thelevel of the volume of imports from Norway throughout the period of investigation
(1987-1990) rather than the significance of any increase in that volume.

499. The Panel observed that in its determination the USITC had made the following statements on
the evolution of the volume of imports of Atlantic salmon from Norway during the period of
investigation:

"Imports of Atlantic salmon from Norway surged from 1987 to 1989. Imports rose from
7.6 million kilogramsin 1987 to 8.9 million kilogramsin 1988, and then jumped further in 1989
to 11.4 million kilograms for an overall increase of fully 50 per cent. In value terms, imports
alsoincreased strongly, but at aslower rate, from $74.4 millionin 1987 to $93.7 millionin 1989.
Despiteincreasesin absoluteterms, intermsof market penetration Norwegianimportsfell steadily
by quantity from more than 75 per cent in 1987 to 60.2 per cent in 1989. A similar decline was
posted in market penetration by value terms, from morethan 75 per cent in 1987 to 62.5 per cent
in 1989. In 1990, subjectimportsfell strongly to 7.7 million kilograms, valued at $66.4 million.
Subject imports by volume and val ue accounted for 36.7 per cent and 40.8 per cent, respectively,
of apparent US consumption in 1990."2%*

After explaining why it had accorded less weight to the decline in importsin 1990*¢, the USITC had
concluded its discussion of the volume of imports of Atlantic sailmon from Norway as follows:

"We find that the volumes of imports from Norway over the period of investigation, and the
increases in those volumesfrom 1987 to 1989, aresignificant. The subject importsare particular
significant when viewed together with information concerning the nature of the US industry, the
industry's condition over the period and information on prices for the like product."2

500. On the basis of these statements, the Panel found that the USITC had specifically considered
changesinimport volumebothinabsolutetermsandinrel ativetermsand had indicated that it considered
theincrease in the absolute volume of imports from 1987 to 1989 to be significant. Whilethe USITC
had aso considered the significance of "the volumes of imports from Norway over the period of
investigation", the text of the USITC' s determination made it clear that the USITC had not considered
the significance of the volumes of importsin lieu of a consideration of the significance of the increase
in these volumes.

501. The Panel therefore found that the USITC had not failed to consider whether there had been
a significant increase in the volume of the subject imports, as required by Article 3:2.

#5USITC Determination, pp. 16-17, footnotes omitted.
20|nfra, paragraph 507.
#'YSITC Determination, p.18.
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502. With respect to the requirement of Article 3:1 that there be positive evidence as a basis for
an affirmative determination of injury, the Panel observed that in its statements on the evolution of
the (absolute and rel ative) volume of imports from Norway over the period of investigation, theUSITC
had relied on datain Tables 17 and 18 in the Annex to its determination.?*® Table 17 contained data
on theabsol ute volumeof imports(by quantity and by value) of importsof Atlantic salmon from Norway
and other supplying countries for the period 1987-1990, while Table 18 contained data on the relative
volume of imports (by quantity and by value) of Atlantic salmon from Norway during this period.
The Panel found that the statements made on the volume of imports from Norway in the text of the
USITC' s determination were supported by the data in these tables and noted in this respect that it had
not been argued by Norway that these data were not factually correct.

503. ThePandl therefore considered that the statements by the USITC on the evolution of thevolume
of imports from Norway were based on positive evidence.

504. ThePanel noted that Norway' sprincipa claim regarding the USITC' sfindings on theevolution
of the volume of imports was that, when analysed in the context of other facts before the USITC, the
increase from 1987 to 1989 in the absolute volume of imports of Atlantic salmon from Norway was
not significant within the meaning of Article 3:2.

505. In this connection, Norway had argued that, for purposes of determining the significance of
the increase in the absolute volume of imports from 1987 to 1989, the USITC should have taken into
account the fact that the market share in the United States of Norwegian imports had declined over
the investigation period, while the market share of third countries and of US domestic producers had
increased.  Furthermore, the absolute volume of imports from Norway had started to decline in
late 1989, well before the initiation of this anti-dumping duty investigation and application of any
provisiona measures. In Norway's view, Article 3:2 of the Agreement did not permit afinding of
a significant increase in the volume of imports where (1) the absolute volume of imports at the end
of theinvestigation period was not higher than at the beginning of that period and the facts demonstrated
that the decline in absolute import volume was not the result of the initiation of the investigation and
application of provisional measures, and (2) the relative volume of imports declined throughout the
period of investigation.

506. Inexamining thelega and factual aspects of Norway's argument that, under the circumstances
of this case, Article 3:2 did not permit afinding of a significant increase of import volume, the Panel
first observed that Article 3:2 of the Agreement did not contain arequirement that imports from third
countries not subject to investigation be considered as part of an examination of the significance of
anincrease in the volume of imports from a country whose imports were the subject of an anti-dumping
duty investigation. A consideration of the volume imports from such third countries might be relevant
for the purpose of determining the existence of a causa relationship between the alegedly dumped
imports under investigation and material injury to adomestic industry. In that context, such imports
might berelevant asoneof the" other factors" referredtoin Article 3:4. Footnote5 expressly identified
as one of these possible " other factors" "the volume and prices of imports not sold at dumping prices".
However, nothing in the text of Article 3:2 indicated that imports from third countries had to be examined
as part of the analysis under Article 3:2 of whether the volume of imports under investigation had
increased significantly. Likewise, the consideration of the market share of domestic producers was
expressly mentioned in Article 3:3 as part of the analysis of theimpact of the imports on the domestic
industry concerned, but was not a mandatory factor under Article 3:2.

248See Annexes 1 and 2 to this Report.
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507. ThePanel then considered Norway' sargument that the significance of theincreasein theabsolute
volume of imports of Atlantic salmon from Norway from 1987 to 1989 was limited, inter aia, because
of the subsequent decline in the absolute volume of these imports starting in late 1989. The USITC
had made the following comments on this decline:

"Wehave given lessweight to therecent declineinimportsin 1990 becauseit appearsto belargely
the result of the filing of the petition and/or the imposition of provisiona anti-dumping and
countervailing duties. The petition wasfiled in thisinvestigation in February 1990, the Commission
issues its preliminary determinations in April 1990: Commerce made its preliminary CVD
determinationin June 1990, imposinga?2.45 per cent ad val orem provisiona duty; and Commerce
rendered its affirmative preliminary anti-dumping duty determination in October 1990, imposing
interim duties on most firms ranging from 1.6 to 4.9 per cent. The drop in subject imports has
been most pronounced since July 1990, subsequent to Commerce spreiminary CVD determinations.

In view of the precipitous nature of the drop in subject imports by the end of 1990, from record
levelsin 1989, it is likely that the Commission and/or Commerce proceedings played ardlein
the import decline.

Respondents claim that the declinein Norwegian importsin 1990 wasthe result of the appreciation
of the Norwegian kroner against the US dollar, and the institution of a freezing programme in
Norway to reduce the amount of fresh Norwegian salmon available for export. Although it is
possible that these factors may have played somerole, they cannot entirely account for thedrastic
decline that occurred in the second half of 1990." ¥

Thus, the USITC had explained that it had accorded |essweight to themorerecent declinein theabsol ute
volume of imports of Atlantic saimon from Norway because of the fact that this decline appeared to
be largely the result of thefiling of the petition and/or the imposition of provisional anti-dumping and
countervailing duties.

508. The Panel noted that Norway had contested that, as stated by the USITC, the decline in the
volume of imports from Norway was largely the result of the initiation of the investigation and/or the
imposition of provisional measures. Norway had argued that this decline had begun well before the
initiation of this investigation in March 1990. In support, Norway had presented monthly data on
the absolute volume of imports from Norway in 1989-1990. These data, which were included in the
record of the USITC' sinvestigation, are reproduced in Annex 3 to this Report. The Panel reviewed
these data and found that decline in imports levels in January and February 1990 had been preceded
by a period of four months in which imports had increased. In December 1989 imports had been
a ahigher level thanin January 1989. Furthermore, after thefiling of the petition in February 1990,
the monthly import levels had increased during March and April 1990. Finally, imports had begun
to declinein May 1990, with the largest decline taking place in the period July-December 1990. In
light of thesedata, the Panel considered that therewasno clearly discerniblelevel of adeclining absolute
volume of importsin the period prior to the initiation of the countervailing duty investigation and that
imports started to decline considerably only in July 1990. The Panel therefore found that the USITC
had not made an error of fact in its statements on the evolution of the absolute volume of imports
in 1990.

509. In light of its findings in paragraphs 506-508, the Panel considered that there was neither a
legal nor afactual basisfor the view that, in the circumstances of this case, Article 3:2 did not permit
afinding of a significant increase in the volume of imports. In the view of the Pandl, where, asin
this case, the facts before the investigating authorities indicated an increase of imports during part of

29JSITC Determination, pp.17-18, footnotes omitted.




- 138 -

the investigation period, followed by a decrease, it was not properly within a panel's task to make
a judgement on the relative weight to be accorded to these facts. Rather, in such a situation a panel
had to review whether the investigating authorities had carried out an "objective examination”, by
considering all information and by explaining why the data on the decrease in the volume of imports
did not detract from afinding of a significant increase in the volume of imports. In the case before
it the USITC had not failed to carry out such an objective examination: the USITC had considered
the decline in the volume of imports from Norway in the latter part of the investigation period and
had reasonably explained why it had accorded less weight to this decline. In determining that this
decline deserved less weight, the USITC had not committed errors of fact.

510. Inlight of the foregoing considerations, the Panel concluded that the analysis and findings of
the USITC with regard to the volume of imports of Atlantic salmon from Norway were not inconsi stent
with the obligations of the United States under Articles 3:1 and 3:2 of the Agreement.

(1)(ii) Price Effects of the Imports under Investigation

511. The Panel then proceeded to an examination of Norway's claim with respect to the finding of
the USITC that imports of Atlantic salmon from Norway had significantly depressed prices of the like
domestic product.

512.  Norway had argued that thisfinding was inconsistent with Article 3:1, which required an objective
examination of the effect of the alegedly dumped imports on prices for domestic like products and
positive evidence as the basis of an affirmative determination, and with Article 3:2, which required
that investigating authorities consider, inter aia, whether the effect of the alegedly dumped imports
was to depress prices of domestic like products to a significant degree.

513. The United States had argued that, consistently with Article 3:2, the USITC had considered
whether the subject importsfrom Norway had significantly depressed domestic pricesof Atlantic salmon
in the United States and that its findings on this issue were supported by the evidence of record.

514. The Panel noted that the text of the determination by the USITC contained the following
observations on the question of the price effects of the imports from Norway:

"Public and questionnaire information reveal that prices for U.S. Atlantic salmon fell up to a
third or even morebetween mid- tolate- 1988 and theend of 1989. Pricesrebounded during 1990,
then fell back somewhat at the end of 1990, but generally remained at levels bel ow those recorded
in September 1988. Prices for the like product closely tracked prices for Norwegian Atlantic
salmon over much of the period. Beginning in themiddle of 1988, pricesfor Norwegian Atlantic
salmon started to drop and continued to fall even after U.S. Atlantic salmon had |eft the market
in the spring of 1989. Prices for Norwegian Atlantic salmon reached their lowest point at the
end of 1989, then climbed somewhat in 1990. Although other factors may have contributed, the
declinein U.S. pricesfor Atlantic sdlmon in 1988 and 1989 was duein large part to oversupply
intheU.S. market. Importsfrom Norway accounted for alarge portion of the increased imports
in 1989. This suggests that Norwegian Atlantic salmon played arolein the price decline. Itis
true that Norwegian Atlantic salmon generally oversold thelike product during much of the period
of investigation. This fact does not mean, however, that Norwegian Atlantic saimon did not
contribute to the price decline for U.S. Atlantic sailmon. Indeed, U.S. and Norwegian Atlantic
salmon exhibit a high degree of substitutability, as Atlantic salmon is a near-commodity type
product. Moreover, until late 1990 prices for Norwegian and U.S. Atlantic salmon followed
avery similar pattern. In sum, given the sheer volume of the increase in Norwegian Atlantic
salmon imports in 1989, falling prices for those imports, closely tracking U.S. and Norwegian
Atlantic salmon price trends, and information suggesting significant substitutability between
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Norwegian and U.S. Atlantic salmon, we find that imports of Norwegian Atlantic salmon have
significantly depressed prices for the like product. The subject imports presence in the market
place, even at premium prices, acted to keep domestic producers from pricing to recover costs
and meet cash flow needs as described below. " #°

Thus, on its face, the text of the USITC determination demonstrated that the USITC had not failed
to consider the price effects of the imports of Atlantic salmon from Norway in terms of one of the
factors explicitly identified in the second sentence of Article 3:2 of the Agreement (i.e. "whether the
effect of such imports is otherwise to depress prices to a significant degree”).

515. ThePand then examined whether the finding by the USITC of significant price depression caused
by importsof Atlantic salmon from Norway was based on positive evidence, asrequired by Article 3:1.

516. Inthisconnection, the Pand first considered the stated factual basisof thefinding of the USITC
that domestic prices for Atlantic salmon in the United States had fallen up to a third or even more
between mid- to late 1988 and the end of 1989. Asindicated in thetext of the USITC' s determination,
in making this statement the USITC had relied upon public information on prices in the US market
and on price data gathered on the basis of responses to questionnaires. The public data on prices,
presented in agraphical forminfigures2, 3 and 4 inthe Annex to the USITC determination, consisted
of weekly price data for three different weight categories of Atlantic salmon during the
period January 1987-December 1990. While these figures appeared to support the finding by the USITC
regarding the extent of the decline of domestic prices in 1988 and 1989, the Panel noted Norway's
argument that the data presented in these figures could not be properly relied upon in an analysis of
the effects of imports on domestic prices because these data pertained not to US domestic prices but
to combined US/Canadian prices. ThePanel observed that thisinformation had not been the only source
relied upon by the USITC; the USITC had also relied upon price data obtained through responses
to questionnaires. Unlike the published price information, the responses to these questionnaires had
provided data specifically on US domestic prices. The Panel reviewed the data derived from these
questionnaireresponses and found that it wasfactually correct that, as stated in the Annex totheUSITC
determination,

"Monthly netf.o.b. pricedatacollected through questionnairesfor U.S. - and Norwegian-produced
Atlantic salmon generaly showed the same decline in price as the published price data. Prices
generdly declined between 20 and 34 per cent during September 1988 - November/December 1989
for most salmon sizes in each channel of distribution, then increased between 5 and 33 per cent
during 1990 (table 19). In nearly al weight categories and distribution channels, prices were
lower in October 1990 than in September 1988."2%*

The Panel therefore did not consider it necessary to pronounce itself on the question of whether the
use by the USITC of price data which had included combined US Canadian prices was proper. The
price data derived from the responses to the questionnaires provided a sufficient factual basis for the
statement made by the USITC regarding the evolution of domestic prices of Atlantic saimon in 1988
and 1989.

517. The Panel then examined the factua basis of the finding of the USITC that " prices for the like
product closely tracked prices for Norwegian Atlantic salmon over much of the period" and that "...

Z0YSITC Determination, pp.18-20.
ZIYSITC Determination, p.A-59.
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until late 1990 prices for Norwegian and US Atlantic salmon followed avery similar pattern.”.?? The
Panel noted that the Annex to the determination by the USITC contained the following statement on
the pattern of prices of domestic and imported Atlantic salmon:

"USCanadian and Norwegian price trends for Atlantic salmon were similar from mid-1988 through
mid-1989 (figures 5-7). In 1990, the two trends began to diverge, and US/ Canadian prices seem
to have followed Chilean Atlantic salmon prices more closely (figures 8-10)."%3

The Pand considered that the data presented in figures 5-7 of this Annex supported this statement.
In particular, these data indicated that the two price trends had begun to diverge only in 1990, with
Norwegian prices increasing and domestic prices decreasing. The Panel therefore considered that the
findings of the USITC on the similarity of the price trends of domestic and Norwegian Atlantic salmon
"over much of the [investigation] period” were based on positive evidence.

518. Withrespect to thelink between importsfrom Norway and the devel opment of domestic prices,
the Panel observed that the USITC had referred to several factors in explaining its finding that the
imports of Atlantic salmon from Norway had played aréle in the decline of domestic prices. Firstly,
the USITC had pointed out that the decline in US prices for Atlantic salmon in 1988 and 1989 was
due in large part to the oversupply in the US market, and that imports from Norway had accounted
for a large portion of the increased imports in 1989. Secondly, the USITC had noted that, while
Norwegian Atlantic salmon was generally sold at prices higher than domestic Atlantic salmon, imports
of Atlantic salmon from Norway had nevertheless had a depressing effect on domestic prices because
of the high degree of substitutability of domestic and Norwegian Atlantic salmon, which the USITC
characterised as a "near commodity type product”.

519. The Panel found that the USITC's statement regarding the proportion of the increased volume
of imports of Atlantic salmon in 1989 accounted for by imports from Norway was supported by the
data before the USITC. In this connection the Panel referred to the data presented in Table 17 in the
Annex to the USITC determination.®* The Panel aso noted that in 1989 imports of Atlantic salmon
from Norway had accounted for 62.5 per cent of the US domestic market by value and for 60.2 per
cent of the US domestic market by quantity. Furthermore, Norway had not contested the factual
correctness of the USITC's statement that domestic and Norwegian Atlantic salmon were highly
substitutable.

520. The Panel then turned to the arguments presented by Norway to contest the legal and factua
sufficiency of the USITC's finding that imports of Atlantic salmon from Norway had contributed to
price depression in the US market.

521. Norway had argued that the evidence before the USITC indicated that during the period of
investigation prices of Atlantic salmon from Norway had generally been higher than prices of domestic
Atlantic salmon in the United States. When, in mid-1990, prices of Atlantic sadmon from Norway
had begun to rise, domestic prices had not followed thisrise but had actually fallen. Norway had aso
pointed to the fact that domestic pricesin the United States had not risenin the first half of 1991, after
theimports from Norway had virtually disappeared from the US market. Intheview of Norway, these
facts demonstrated that the USITC had been incorrect in concluding that prices of domestic Atlantic
salmon " closaly tracked" prices of Norwegian Atlantic salmon. In addition, Norway had argued that,

#2JGITC Determination, p.19 and p.20.
Z3YSITC Determination, p.A-55.
#4See Annex 1 to this Report.
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if Atlantic salmon was ahighly substitutable product and imports from third countries were both lower
priced and increasing their market share, thelogical conclusion wasthat it wasthelower priced product
that depressed domestic prices in the United States, not the higher priced Norwegian product. If the
products were highly substitutable, buyerswould buy the lower priced product rather than the higher
priced product.

522. Norway had aso argued that the USITC had failed to explain why domestic prices in the
United States had followed prices of imports from Norway, instead of Norwegian suppliers having
toreducetheir pricesin responseto price undercutting by suppliersfromthird countries. Furthermore,
the USITC had not provided any data demonstrating that prices of Norwegian Atlantic salmon had
a"time lead" on price developments for domestic Atlantic salmon in the United States.

523. The Panel considered that the fact that domestic prices were lower than prices of imported
products did not per se precludeafinding under Article 3:2that theimports had asignificant depressing
effect on domestic prices. The USITC had not ignored the fact that prices of Atlantic salmon imported
from Norway weregenerally higher than prices of domestic Atlantic salmon but had found that, because
of the high degree of substitutability of domestic and imported Atlantic salmon, this did not mean that
theimports had not depressed domestic prices. The Pandl further considered that the fact that domestic
prices in the United States had fallen after mid-1990 while prices of imports from Norway had risen,
did not invalidate the finding of the USITC that domestic prices had closely tracked Norwegian prices
"over much of the [investigation] period". This divergent price movement had occurred during a
relatively short period in the period of investigation (1987-1990). As to the information provided by
Norway concerning price developments in the US market since the beginning of 1991, the Panel
considered that, since this information pertained to a period following the period of investigation
examined by the USITC, this information by definition could not be taken into account by the Panel
for purposes of determining whether the databeforethe USI TC constituted positive evidencein support
of theUSITC' sfinding that importsfrom Norway had contributed to price depression inthe US market.

524. ThePand noted Norway'sargument that thefact that Atlantic salmonwasahighly substitutable
product implied that imports from third countries, rather than the higher priced importsfrom Norway,
had depressed domestic pricesin the United States. However, the Panel considered that when products
sold at different prices were substitutable this did not necessarily imply that consumers would buy the
lower priced product. Rather, substitutability meant that an expansion of supply of either product would
affect prices of the products for which this product could be substituted. In this respect the Panel
noted the increase in the absolute volume of imports of Atlantic sdlmon from Norway in the United States
from 1987 to 1989, asrecorded in Table 17 in the Annex to the Determination by the USITC. The
Panel further observedthat, whileit wasfactually correct that importsfromthird countrieshad increased
over the investigation period, in each of the calendar years covered by this period Norway had been
the biggest supplier to the US market. During 1987-1989, Norway's market share had been larger
than the combined market share of all third countries supplying Atlantic salmon to the US market.

525. The Panel considered that Article 3:2 did not require, as a condition of afinding of significant
price depression by imports under investigation, that the authorities determine that the suppliersin
question were price leader in the market. Even if prices of Atlantic sadmon from Norway were influenced
by prices of competitors from third countries, thisdid not imply that the USITC could not reasonably
havefound (on the basis of the evidence before it regarding the increase in the volume of imports from
Norway from 1987 to 1989, thesimilarity in pricetrends of theseimportsand domestic Atlantic salmon
and the subgtitutability of imports from Norway and domestic Atlantic salmon) that imports from Norway
had contributed to significant price depression in the domestic market in the United States. Therefore,
Norway's argument regarding the possible effect of imports from third countries on prices of imports
of Atlantic salmon from Norway did not detract from the fact that the USITC's finding of significant
price depression was based on positive evidence.
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526. Given that, as stated above, the Panel did not consider that Article 3:2 required a finding of
price leadership as a condition of afinding of price depression by imports, the Panel also saw no merit
in Norway's argument that the USITC had not demonstrated that prices of imports from Norway had
a"timelead" on pricesfor domestic Atlantic salmonin the United States. A finding of pricedepression
under Article 3:2 was not conditional upon a finding that price declines of domestic products were
preceded in time by price declines of imported products. The Panel aso noted in this connection that
Article 3:2 treated price undercutting and price depression as separate possible effects of imports on
domestic prices, without giving any greater weight to either of the two. The fact that the USITC's
determination did not indicate whether the declines of domestic prices had been preceded by price
undercutting by theimportsfrom Norway thereforedid not mean that the USI TC' sfinding of significant
price depression by the imports from Norway was not based on positive evidence.

527. Inlight of theforegoing considerations, the Panel concluded that the finding of the USITC that
imports of Atlantic salmon from Norway had a significant price depressing effect in the US market
was not inconsistent with the obligations of the United States under Articles 3:1 and 3:2 of the
Agreement.

(D)(iii)  Impact of the imports of Atlantic sailmon from Norway on the domestic industry

528. The Panel then examined Norway's claim that the examination by the USITC of the impact
on the domestic industry of the allegedly dumped imports from Norway was inconsistent with the
obligations of the United States under Articles 3:1 and 3:3 of the Agreement.

529. Norway had argued that the USITC's finding of a negative impact of these imports on the
domestic industry had not resulted from an " objective examination” (Article 3:1) of "all relevant facts
having a bearing on the state of the industry” (Article 3:3). In support of its view that the findings
made by the USITC with respect to the negative impact of the imports from Norway on the domestic
industry in the United States were unfounded, Norway had referred to severa facts beforethe USITC
which in the view of Norway indicated that this industry had expanded significantly since it had first
begunproductionin 1984. Thus, Norway had pointed to dataconcerning annua increasesinthevolume
of domestic production capacity to produce juvenile Atlantic salmon, shipments, and employment in
the Atlantic salmon industry in the United States.

530. The United States had argued that the USITC's finding concerning the impact of the imports
from Norway on the domestic industry had resulted from a consideration of all the factors specified
in Article 3:3 and was supported by the evidence of record.

531. ThePanel noted that inits determination the USITC had discussed several indicators pertaining
to the " condition of theindustry" and had concluded from this discussion that the US domestic industry
was experiencing material injury.?*® The USITC then had separately examined the question of whether
material injury was caused "by reason of" the imports from Norway.?** As the Panel understood
Norway' sarguments, Norway' sobjectionsraised under Articles 3:1and 3:3pertainedtothefirst part of
the USITC's andysis, i.e. the analysis of the "condition of the industry".

532. The Panel examined whether the USITC' s finding that the domestic industry was experiencing
material injury had involved " an evaluation of all relevant economic factorsandindiceshaving abearing
on the state of the industry”, as provided for in Article 3:3.

ZUSITC Determination, pp.11-15.
ZUSITC Determination, pp.15-22.
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533. Inthisconnection, the Panel noted that the USI TC had first discussed anumber of non-financial
indicators (consumption, capacity and production, shipmentsand employment) and had then examined
anumber of financia indicators. The discussion of these specific indicators of the condition of the
industry was preceded by ageneral comment on what theUSITC considered to be " distinctivefeatures'
of the domestic industry:

"First, athough we have found the industry to be 'established' for purposes of the statute, the
industry is nevertheless young and emerging. Second, the Atlantic salmon industry is governed
by a three-year production cycle. Some industries are such that firms can respond quickly to
changing supply, demand, or other market conditions by adjusting output, employment or prices.
Unlikethese industries, the supply of U.S. Atlantic salmon, and the corresponding level of labor
and other resources necessary to produce that supply, are largely fixed by production decisions
made in previous years. Domestic producers output of adult saimon is essentially afunction of
the amount of 'juvenile’ Atlantic salmon produced in prior years."®’

534. With regard to the non-financial indicators, the USITC had made the following observations.
Firstly, the US market for fresh and chilled Atlantic salmon had grown strongly over the period of
investigation, asindicated by dataon annual apparent consumption, by quantity and by value. Secondly,
production and production capacity of juvenile Atlantic sdlmon (eyed eggs, fry and smolt) had risen
substantially from 1987 to 1989; however, this production and production capacity had leveled off
in the full year 1990. Production of adult Atlantic sdlmon had expanded by more than 200 per cent
from harvest season 1987-1988 to 1989-1990. Thirdly, annuad shipments in terms of quantity of juvenile
Atlantic salmon had grown from 1987 to 1989, followed by aleveling off in 1990. Interms of value,
annual smolt shipmentshadincreased several-foldfrom 1987to 1989 and hadfurther increasedin 1990.
Shipments by quantity of gutted Atlantic salmon had tripled from 1987-1988 to 1989-1990; in vaue
terms these shipments had al so reflected growth during the period of investigation. Finally, the number
of production and related workers had more than doubled in the period 1987 to 1989 and comparable
increases had occurred in the hours worked and total compensation. Employment figures
for January-September 1990 had been higher than those for the same period in 1989.

535. With regard to the financia indicators, the USITC had stated that:

"The financia performance of the domestic industry stands in stark contrast to the production
and trade figures. From 1987 to 1988, the industry's financial condition improved markedly.
Net sales jumped morethan four times. After posting alarge operating lossin 1987, thedomestic
industry recorded an overall operating profit in 1988. However, the financia state of the U.S.
Atlantic salmon industry declined precipitously in 1989. Net sales decreased from 1988 to 1989
while cost of goods sold and general, selling and administrative costsincreased. Operating losses
in 1989 wereenormous. U.S. producers experienced a severe negative cash flow in 1989. The
number of firms reporting operating losses increased from 1988 to 1989. For the
period January-September 1990, net sdes were well above the level recorded in 1989; nevertheless,
the industry recorded a significant operating |oss and negative cash flow. Asaresult of financial
setbacks, the largest U.S. producer, Ocean Products, Inc., ceased operations. In August 1990,
Ocean Productssolditsassetsto aCanadian firm, Connors BrothersL td., at termsthat for purposes
of confidentiality wecan only describeasfavorable. Connors Acquaculture, Inc., began operations
in September 1990 using the assets purchased from Ocean Products.” %%

Z'YSITC Determination, pp. 11-12 (footnote omitted).
Z8YSITC Determination, p.14, footnotes omitted.
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536. After discussing these various indicators of the condition of the domestic industry, the USITC
evauated the data beforeit for purposes of determining whether the domestic industry in the United States
was experiencing material injury. With respect to the non-financial indicators, the USITC observed
that because the US Atlantic salmon industry was young, it was not unexpected to find expansion in
such factorsas capacity, production, shipments, and employment, aswas seen between 1987 and 19809.
It was also noted that steady or increasing employment was expected also because of the three-year
production cyclein the industry. The USITC then noted that the increase in capacity and production
of juvenile salmon had largely levelled off since 1989, despite increasing domestic demand in 1990
and observed that, given the nature of the production cycle, a flattering in growth of production of
young salmonindicated that production of adult salmonwould flatten aswell. From these observations,
the USITC concluded that:

"... the USindustry is not presently on the road to further expansion to achieve economies of
scalein production which might enableit to lower unit costs and re-establish operating profits." 2

With respect to the financial indicators, the USITC considered that, while the financial performance
of anew industry might be affected by start-up costs, given that theindustry had been profitablein 1988,
its more recent financial performance was worse than would be anticipated even taking into account
start-up conditions. In addition, the USITC pointed to the fact that in 1990 the industry continued
to post afailing financia performance despite having been in operation for several years. TheUSITC
had summarized its conclusions as follows:

"In sum, we find that the U.S. Atlantic salmon industry is experiencing materia injury, based
onitsextremely negativefinancia performanceincludingthefailureof itslargest producer in 1990.
We also note the leveling of growth in production of juvenile salmon, which suggests a stagnation
in the growth of the industry despite growing U.S. demand."#®

537. ThePanel considered, in light of its review of the analysis undertaken by the USITC that the
USITC had not failed to carry out "an evaluation of all relevant economic factors and indices having
a bearing on the state of the industry "as provided for in Article 3:3. The factors considered by the
USITC (consumption, production, production capacity, shipments, employment sales, profits and
operating losses, cash flow) were specifically mentioned in the (illustrative) list of "relevant economic
factors and indices" in Article 3:3.

538. The Panel further observed that the statements made by the USITC on the negative financial
performance of the industry were supported by the data before the USITC. Table 7 on p.A-30 of the
Annex to the USITC Determination contained data showing decreasing net sales, increasing costs of
goods sold and general, selling and administrative expenses, and increasing operating losses (which
in 1989 amounted to 52.3 per cent of net sales) and negative cash flows. Therefore, these statements
could not be considered not to be based on positive evidence.

539. Having found that the statements made by the USITC on the financia performance of the industry
were supported by the facts on record, the Panel considered that the arguments presented by Norway
on the USITC's conclusions regarding the negative impact of the imports on the industry pertained
to the weighing of the evidence before the USITC. However, it followed from the last sentence of
Article 3:3 that the positive developments reflected in the indicators referred to by Norway could not
per se have precluded the USITC from finding that the domestic Atlantic salmon industry was
experiencing material injury. The Panel noted that these indicators had been discussed explicitly in

ZYSITC Determination, p.15.

ZGOI d
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theUSITC' sdetermination. Intheview of thePanel, the USITC had provided areasonable explanation
of why, in light of the negative financia performance of the industry, the industry was experiencing
material injury, notwithstanding the growth of certain non-financial indicators.?®* The Panel therefore
could not find that the USITC had not carried out an objective examination of the evidence before
it.

540. For thesamereasons, the Panel also did not consider that, as contended by Norway, the USITC
had improperly "allowed a few factors to give decisive guidance'. Rather, the USITC had explicitly
discussed al the evidence beforeit regarding the condition of the domesticindustry and had reasonably
explained its conclusion regarding the relative weight to be accorded to the facts before it concerning
financial and non-financial indicators.

541. Inlight of the foregoing considerations, the Panel concluded that the findings of the USITC
regarding the condition of the domestic Atlantic sdmon industry were not inconsi stent with the obligations
of the United States under Articles 3:1 and 3:3 of the Agreement.

(2) Causal relationship between the allegedly dumped importsfrom Norway and material injury
to the domestic industry in the United States

542. The Panel then proceeded to examine Norway's claim that the affirmative final determination
of materia injury made by theUSITC initsinvestigation of imports of fresh and chilled Atlantic salmon
from Norway was inconsistent with the obligations of the United States under Article 3:4 of the
Agreement.

543. Norway had based this claim on three main grounds. Firstly, in making this determination
the USITC had failed to ensure that injuries caused by factors other than the imports from Norway
were not attributed to these imports. Secondly, the USITC had failed to demonstrate that material
injury was caused to the domestic industry in the United States by the imports of Norway "through
the effects of dumping”. Thirdly, the USITC had not demonstrated that the imports from Norway
under investigation were causing present materia injury at the time the affirmative determination was
made by the USITC.

(2)(i) Factors other than the imports under investigation

544. The Panel first examined Norway's claim that the USITC's treatment of factors other than the
allegedly dumped imports from Norway as possible causes of injury was inconsistent with Article 3:4
of the Agreement.

545. Norway had argued that any materia injury to the domestic Atlantic sdlmon industry in the
United States was caused by factors other than imports from Norway. In this connection, Norway
had mentioned the significant increase of thevolume of imports of Atlantic salmon from third countries,
increased supplies of substitute products, and internal problemsin the United States domestic industry
such as the inability of domestic producers to market Atlantic salmon on a year-round basis. These
factors had been raised in the proceedings before the USITC but had been disregarded by the USITC
in its determination. In the view of Norway, the trestment of these factors by the USITC was
inconsistent with Article 3:4, which required that in order to demonstrate that dumped imports were
causing materia injury to a domestic industry, investigating authorities carry out a "thorough
examination” (rather than amere consideration) of all possible causes of material injury to the domestic

%1Supra, paragraph 536.
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industry and "isolate”" and "exclude" the effects of such other possible causes of injury from the effects
of the imports under investigation. By not conducting such an examination, the USITC had failed
to ensure that it was not attributing to imports from Norway injury caused by other factors, and had
failed to demonstrate that material injury was caused by the allegedly dumped imports from Norway. 2%

546. The United States had argued that the USITC had properly determined, based on volume and
priceeffectsof theimportsfrom Norway, that theseimportswerecausing material injury tothedomestic
industry in the United States. The USITC had explicitly considered the alternative factors mentioned
by the Norwegian respondents and determined that, while these factors might have had an adverse
impact on the industry, materia injury was caused by the imports from Norway. In the view of the
United States, Article 3:4 of the Agreement did not require that imports under investigation be "the"
or the sole cause of material injury. Nor did this provision require investigating authorities to carry
out athorough examination of all possible causes of injury in order to exclude injury caused by factors
other than imports under investigation.

547. The Panel noted that in its affirmative final determination the USITC had made the following
statement with respect to other possible causes of material injury referred to by the Norwegian
respondents:

"Respondents claim that any injury being experienced by U.S. producers is aresult of factors
other than the subject Norwegian imports. Among the aternative causes they suggest are: (1)
various U.S. industry production difficulties, (2) non-subject imports, (3) the inability of U.S.
producersto market their production year-round, and (4) the effects of Pacific sadmon. Although
some of thesefactorsmay have adversely affectedtheU.S. industry, wedeterminethat anindustry
in the United Statesis materially injured by reason of subsidized and LTFV imports of fresh and
chilled Atlantic salmon from Norway." %%

Inthelight of this statement, the Panel found that, as amatter of fact, the USITC had not " disregarded"
possible other causes of injury. The USITC had expressly recognized that some of these factors might
have " adversely affected” the domestic industry but that this did not detract from the fact that material
injury was (also) caused by the imports from Norway subject to investigation. The Panel aso noted
in this connection that the factors mentioned in the above quoted statement by the USITC wereidentical
tothefactorsreferred to by Norway in the proceedings before the Panel. Therewas no evidence before
the Panel indicating that during theinvestigation theNorwegian respondentshad identified other possible
causes of injury which had not been considered by the USITC.

548. Given that, as noted above, the USITC had not ignored the impact of factors other than the
imports under investigation, the Panel considered that the basic question before it was whether the
manner in which the USITC had treated these other factors was inconsistent with the obligations of
the United States under Article 3:4 of the Agreement.

549. The Panel noted that Article 3:4 provided the following:

"1t must be demonstrated that the dumped imports are, though the effects4 of the dumping, causing
injury within the meaning of this Agreement. There may be other factors5 which at the same

#2Norway had in this context also contested the consistency with Article 3:4 of the fact that the
USITC had made oneinjury determination for the purpose of both its anti-dumping and countervailing
duty investigation. See infra, paragraphs 572-574.

#3YSITC Determination, pp.21-22.
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time are injuring the domestic industry, and the injuries caused by other factors must not be
attributed to the dumped imports.”

Footnote 4 provided: "As set forth in paragraphs 2 and 3 of this Article." Footnote 5 provided that:

" Such factors can include, inter aia, the volume and prices of imports not sold at dumping prices,
contraction in demand or changesin the pattern of consumption, trade restrictive practices of and
competition between the foreign and domestic producers, developments in technology and the
export performance and productivity of the domestic industry.”

The Panel was presented with divergent interpretations by the parties to the dispute of the nature of
the obligations of Partiesunder Article 3:4 withrespect to thetreatment of factorsother than theimports
under investigation which might causeinjury toadomesticindustry. Thebasic question of interpretation
beforethePanel waswhether, inorder to demonstratethat the allegedly dumped imports caused material
injury to a domestic industry, the investigating authorities were required to carry out a thorough
examination of all possible causes of injury and "isolate" or " exclude" injury cased by such other factors
from the effects of theimports subject to investigation. In thisconnection, the Panel noted that Norway
had not argued that Article 3:4 required that imports under investigation be the sole cause of material
injury to adomestic industry. Rather, the issue before the Panel concerned the weight accorded under
Article 3:4to ananalysisof theeffectsof factorsother than theimportsunder investigation for purposes
of determining whether the imports under investigation were causing material injury to a domestic
industry.

550. ThePand found that two aspects of the text of Article 3:4 were particularly relevant to its andysis
of this question. Firstly, footnote 4 to the first sentence of Article 3:4 linked the requirement to
demonstrate that the dumped imports are, through the effects of dumping, causing material injury to
a domestic industry to a specific analysis of the volume and price effects of the imports and the
consequent impact of the imports on the domestic industry, asset forthin Articles 3:2 and 3:3. These
latter provisions contained mandatory factorsto be considered in each case by investigating authorities.
Secondly, the specific and mandatory nature of the analysis required under the first sentence of
Article 3:4 (through the reference in footnote 4 to Articles 3:2 and 3:3) contrasted with the second
sentence of Article 3:4 which provided that " There may be other factors (') which at the same time
are injuring the domestic industry, and the injuries caused by other factors must not be attributed to
the dumped imports.” Furthermore, footnote 5 stated that " Such factors can include, inter dia, ...."
Thus, the second sentence of Article 3:4 did not impose an express requirement that investigating
authorities examine in each case on their own initiative the effects of all possible factors other than
theimportsunder investigation. Rather, this sentence recognized the possibility that other factorswere
injuring the domestic industry and required that in that contingency "theinjuriescaused by other factors
must not be attributed to the dumped imports®. Furthermore, rather than specifying a priori, which
other factors were relevant in this context, footnote 5 provided a non-exhaustive, illustrative list of
such factors.

551. Inview of this difference between the specific and mandatory nature of the anaysis required
under thefirst sentenceof Article 3:4 and themanner inwhich the second sentence of Article 3:4 treated
factorsother thantheimportsunder investigation, the Panel considered that for purposesof the causation
standard in Article 3:4 the réle of an anaysis of possible factors other than the imports under
investigation was qualitatively different from theréle of the anaysis of theimports under investigation.
To the extent that the second sentence of Article 3:4 could be interpreted to require a consideration
of factors other than theimports under investigation, such arequirement wasan implicit one, following
from the statement that "injuries caused by other factors must not be attributed to the dumped imports."
The type of analysis which might be necessary under this sentence was not specified. By contrast,
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Article 3:4 was explicit and specific with regard to the required analysis of the effects of the imports
under investigation.

552. ThePand thereforefound that thetext of Article 3:4 did not support the view that thisprovision
required a thorough examination of all possible causes of injury, which was to be somehow just as
important as the analysis under Articles 3:2 and 3:3 of the effects of the imports. The primary focus
of Article 3:4 wason the examination of whether allegedly dumped imports caused the effects described
in Articles 3:2 and 3:3. The second sentence of Article 3:4 did not contain an express genera
requirement to consider al possible factors other than the imports under investigation which might
be causing injury to the domestic industry. While the need for such a consideration might be implied
from the requirement that injuries caused by other factors not be attributed to the imports under
investigation, it followed from the wording of the beginning of the second sentencein Article 3:4 that
the relevance of a consideration of other factors was to be determined on a case-by-case basis.
Furthermore, thefocus of the second sentencein Article 3:4 wason therequirement that injuries caused
by other factors not be attributed to the imports under investigation, not on a precise identification
of the extent of injury caused by these possible other factors.

553. The Panel was of the view that its interpretation of Article 3:4 was not contradicted by the
reference made by Norway to the drafting history of this provision. Norway had referred to the
following draft of the provision now appearing in Article 6:4 of the Agreement on Interpretation and
Application of Articles VI, XVI and XXIII of the General Agreement, contained in one of the draft
Arrangements discussed during the Tokyo Round negotiations:

"The subsidized products must be [an important contributing factor in causing or threatening] [the
cause of] injury. All other relevant factors adversely affecting the industry shall be considered
in reaching a determination." 2%

The Panel considered that, as far as the rdle of factors other than imports under investigation was
concerned, the second sentence of the present Article 3:4 was|ess categorical than the second sentence
of the above quoted draft.

554. ThePanel then examined the USITC' sfinding of acausal relationship between theimportsfrom
Norway and materia injury to adomesticindustry in thelight of itsanaysis above of the requirements
of Article 3:4.

555. Asnoted above”®®, the Pandl considered that the primary focus of therequirement in Article 3:4
of a demonstration of a causa relationship between imports under investigation and material injury
to a domestic industry was on the analysis of the factors set forth in Articles 3:2 and 3:3, i.e. the
volume and price effects of the imports, and their consequent impact on the domestic industry. In
this connection, the Panel recaled its conclusions regarding the findings made by the USITC with respect
to these factors. Under Article 3:4 the USITC was required not to attribute injuries caused by other
factors to the imports from Norway. In the view of the Panel this did not mean that, in addition to
examining the effects of theimportsunder Articles 3:1, 3:2 and 3:3, the USITC should somehow have
identified the extent of injury caused by these other factors in order to isolate the injury caused by
these factors from the injury caused by the imports from Norway. Rather, it meant that the USITC
was required to conduct an examination sufficient to ensure that in its analysis of the factors set forth
in Articles 3:2 and 3:3 it did not find that material injury was caused by imports from Norway when
materia injury to the domestic industry allegedly caused by imports from Norway was in fact caused

ZAMTN.NTM/W/168, 10 July 1978.
%5Supra, paragraph 552.
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by factors other than these imports. The Panel therefore proceeded to consider whether in its
investigation the USITC had conducted such an examination.

556. The Panel noted in this respect that Norway had argued that any material injury to the domestic
Atlantic salmon industry in the United States was caused by factors other than imports from Norway,
including (i) the significant increase in the volume of imports of Atlantic salmon from third countries;
(i) the effects of the increased supplies of substitute products, and (iii) the effects of internal problems
in the domestic industry in the United States.

557.  Withregardto thefirst factor mentioned by Norway, the Panel noted that the USITC had before
it data on the evolution of the volume of importsfrom all supplying countries.?® TheUSITC had stated
in its determination, with reference to these data, that:

"Although other factors may have contributed, the decline in U.S. prices for Atlantic salmon
in 1988 and 1989 was duein large part to oversupply intheU.S. market. Imports from Norway
accounted for a large portion of the increased imports in 1989. This suggests that Norwegian
Atlantic saimon played ardle in the price deline." %’

This statement indicated in the view of the Panel that the USITC had specifically found that imports
from Norway, by reason of their proportion of theincreased importsin 1989, had contributed to price
declines in the United States market. The Panel considered that the USITC's finding regarding the
proportion of increased importsin 1989 accounted for by imports from Norway was supported by the
data before the USITC.?® When the amount of the increase in absolute import volume from Norway
from 1987 to 1989 was compared to the amount of the increase in absolute import volume from other
supplying countries, it could not, in the view of the Panel, reasonably be found that the USITC had
attributed to the Norwegian imports effects entirely caused by imports from other supplying countries.

558. Withregard to the second factor mentioned by Norway (the effects of Pacific salmon harvests)
the Panel noted that the USITC had in its investigation gathered data on "related species’.?® The
information before the USITC indicated, inter alia, that the vast majority of Pacific salmon was sold
in frozen or canned form?™, and that the majority of the U.S. Pacific sdlmon catch was sold in export
markets.?”* TheUSITC had discussed theseand other factorsand concluded that the similaritiesbetween
Pacific and Atlantic salmon were limited.?”> While this discussion had taken place in the context of
the USITC's examination of how to define the "like product”, the Panel considered that the specific
factors discussed by the USITC suggested that the increased availability of Pacific salmon could have
had only a limited effect on domestic prices in the United States of fresh Atlantic salmon.

559. Finally, withregardto Norway' sreferenceto internal industry problemsasan aternative cause
of injury to the domestic industry, the Panel noted that the USITC had stated that:

"... thefinancia performance of a newer industry may not be of asimilar level or nature as a
more mature industry due to start-up costs or other factors. However, given that the industry

26See Annex 1 to this Report.

#’'YSITC Determination, p.19, footnotes omitted.

285ee Table 17 in Annex 1 to this Report.

%9See in particular Appendix D at pp.B-45-61 of the USITC Determination.
ZPYSITC Determination, pp.B-46-47.

Z1YSITC Determination, p.B-48.

22JSTC Determination, pp.6-7.




- 150 -

was profitable in 1988, its more recent financial performance is worse than would be anticipated
even taking into account start-up conditions."*"

560. The Panel considered on the basis of this examination of the data contained or referred to in
the USI'TC Determination with regard to these dternative causes of materiad injury mentioned by Norway,
that the USITC had not failed to conduct an examination of these factors sufficient to ensure that it
did not find that materid injury was caused by imports from Norway when materid injury to the domestic
industry alegedly caused by imports from Norway wasin fact caused by factors other than these imports.

561. ThePanel concluded, inthelight of theforegoing considerations, that theanalysisby theUSITC
of factors other than the imports from Norway under investigation was not inconsistent with the
obligations of the United States under Article 3:4 of the Agreement.

(2)(ii) Materid injury caused to the domestic industry "through the effects of dumping"

562. The Panel then turned to Norway's claim that the USITC's affirmative final determination of
injury in this case was inconsistent with the obligations of the United States under Article 3:4 because
the USITC had not determined whether materia injury was caused by the imports from Norway "through
the effects of dumping".

563. Thearguments presented to the Pand by the parties offered different interpretations of the meaning
of the first sentence of Article 3:4 of the Agreement.

564. Norway'sargument wasessentially that, in order to give effect to the phrase through the effects
of dumping” in the first sentence of Article 3:4, this sentence had to be interpreted to require that the
injury analysis extend to factors other than those described in Articles 3:2 and 3:3. As an example
of an additiona element the consideration of which was required to give effect to the phrase "through
the effects of dumping", Norway had mentioned the margin of dumping found in agiven case. Norway
had referred to the drafting history of Article 6:4 of the Agreement on Interpretation and Application
of Articles VI, XVI and XXIII of the General Agreement in support of its view on the interpretation
of this phrase. The United States had argued that footnote 4 ad Article 3:4 defined "the effects of
dumping” in the first sentence of Article 3:4 as the effects of the imports under investigation, as described
inArticles 3:2 and 3:3 of the Agreement. Under thisinterpretation, in order to give effect to the phrase
"through the effects of dumping" it was not necessary to anayse any factors other than the effects of
the imports as set forth in Articles 3:2 and 3:3. The United States argued that the drafting history
of Article 6:4 of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of
the General Agreement did not support the interpretation advocated by Norway.

565. ThePand considered that the key legal question in this respect concerned the relationship between
the term "through the effects of dumping" and the effects of dumped imports described in Articles 3:2
and 3:3. Under the interpretation presented by Norway, the Agreement required an analysisin each
case of whether and how the effects of the imports under Articles 3:2 and 3:3 were the "effects of
dumping"; under the interpretation advanced by the United States, the effects of the imports under
Articles 3:2 and 3:3 by definition were the "effects of dumping".

566. The Pand noted that, if the text of footnote 4 was included in the first sentence of Article 3:4,
this sentence could be rewritten as follows:

2BYSITC Determination, p.15, footnote omitted.
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"It must be demonstrated that the dumped imports are, through the effects as set forth in
paragraphs 2 and 3 of this Article of dumping, causing injury within the meaning of this
Agreement."

567. What needed to be demonstrated according to this sentence was that "the dumped imports are
causing injury within the meaning of this Agreement”. This demonstration required an analysis of
the "effects as set forth in paragraphs 2 and 3 of this Article of dumping”. In other words, dumped
imports cause injury through the effects described in Articles 3:2 and 3:3. However, this sentence
did not state that it must be demonstrated that "the effects as set forth in paragraphs 2 and 3 of this
Article" are"theeffectsof dumping”. Rather, it defined " theeffectsof dumping" astheeffects described
inArticles 3:2and 3:3, i.e. thevolume and price effects of the dumped imports and consequent impact
of these imports on the domestic industry.

568. The Panel noted Norway's argument that, if Article 3:4 required only an anaysis of the effects
of imports under Articles 3:2 and 3:3, there would be no distinction between the determination of the
existence of material injury and the determination of the cause of injury. The principle of effective
treaty interpretation ruled out such an interpretation, under which the phrase "through the effects of
dumping" would be superfluous.

569. The Panel considered that the principle of effective treaty interpretation required that effect
be given to the entire term "through the effects as set forth in paragraphs 2 and 3 of this Article of
dumping.” Moreover, Article 3 did not treat the factors set forth in Articles 3:2 and 3:3 only as as
indiciaof the existence of material injury but also asindiciaof acausal relationship between the dumped
imports and materia injury to adomestic industry. The text of the first sentence of Article 3:4 made
it clear that "the dumped imports' were at the centre of the causation analysis required under this
provision. Therefore, Article 3 did not treat "the effects of the dumping” as the cause of materia
injury and the effects of the imports under Articles 3:2 and 3:3 as mere indicators of the existence
of materia injury.

570. The Pand did not consider that the reference made by Norway to the drafting history of
Article 6:4 of the Agreement on Interpretation and Application of Articles VI, XVI, XXIII of the Generd
Agreement warranted adifferent interpretation of thefirst sentenceof Article 3:4. Norway had referred
to a draft dated 13 February 1979 which read as follows:

"1t must be demonstrated that, through the effects of the subsidy, the subsidized importsarecausing
injury within the meaning of this Arrangement. There may be other factors which at the same
time are injuring the domestic industry, and the injuries caused by other factors must not be
attributed to the subsidized imports."?™

However, thisdraft wasfollowed by adraft dated 21 February 1979 inwhich what was now footnote 19
ad Article 6:4 was added after the word " effects".%”® Thus, what needed to be interpreted was not only
the fact that the drafters of the Agreement introduced the term "through the effects of the subsidy"
but also the fact that they amost immediately qualified this term by inserting a footnote referring to
Articles 6:2and 6:3. Takentogether, the"through the effects of the subsidy" language and the footnote
established a link between Article 6:4 and Articles 6:2 and 6:3, alink which had been absent from
previous drafts. As such, the term "through the effects of the subsidy"”, together with the footnote,

#3ubsidies/Countervailing Measures, Working Paper prepared by some delegations,
13 February 1979, p.15.
ZSMTN.NTM/W/220, 21 February 1979, p.15.




- 152 -

provided greater precision as to the manner in which the causal relationship between the subsidized
imports and material injury to a domestic industry was to be established.

571. ThePand concluded that by treating the " effects of dumping” inthefirst sentenceof Article 3:4
to mean the effects of dumped imports, set forth in Articles 3:2 and 3:3, the USITC had not acted
inconsistently with the obligations of the United States under Article 3:4.

572. The Pand then analysed Norway's claim that the USITC had acted inconsistently with Article 3:4
by making one combined injury determination for purposes of both the anti-dumping and the
countervailing duty investigation.

573. The Panel recalled its conclusion that the primary focus of the causation analysis required by
Article 3:4 was on the effects of the dumped imports, as set forthin Articles 3:2 and 3:3.2° The Panel
noted tht Articles 6:2 and 6:3 of the Agreement on Interpretation and Application of Articles VI, XVI
and XXIII of the General Agreement described in an identica manner the volume and price effects,
and the consequent impact of imports on the domestic industry, to be considered in a countervailing
duty investigation. Giventhat intheanti-dumping and countervailing duty investigationsby theUSITC
of imports of Atlantic saimon from Norway the same imports had been investigated and that the
investigation periods had been identical, it appeared to the Pand that there would have been no basis
for the USITC to distinguish between the effects of the dumped imports (in terms of Articles 3:2 and
3:3 of the Agreement) and the effects of the subsidized imports under investigation (in terms of
Articles 6:2 and 6: 3 of the Agreement on Interpretation and Application of Articles VI, XVI and XXIII
of the Genera Agreement).

574. The Panel therefore concluded that, by making one determination of injury for the purposes
of both the anti-dumping and the countervailing duty investigation, the USI'TC had not acted inconsistently
with the obligations of the United States under Article 3:4 of the Agreement.

(2)(iii)  Whether theimports under investigation were causing present material injury to the domestic
Atlantic salmon industry in the United States

575. ThePanel then proceeded to consider Norway' sargument that theaffirmativefinal determination
of injury by the USITC was inconsistent with Article 3:4 because the USITC had failed to determine
that at the time of this determination imports of Atlantic salmon from Norway were causing present
material injury to the domestic industry in the United States.

576. Insupport of itsclaim, Norway had pointed out that Article 3:4 required that it be demonstrated
that imports"are... causing" materia injury. It followed from the present tense of the first sentence
of Article 3:4 that material injury had to be determined to be caused by the imports at the time of the
determination. Norway had argued in this context that the purpose of the imposition of anti-dumping
duties was to prevent future harm to a domestic industry resulting from imports which were presntly
causing material injury. In the case under consideration, even if imports from Norway were causing
injury to the domestic industry at the time of the filing of the petition (March 1990), these imports
were no longer causing such injury at the time of the final determination by the USITC (April 1991).

577. Norway had based its argument on the absence of present materia injury at the time of the
final determination by the USITC on six specific elements: first, the fact that the volume of imports
from Norway had declined prior to the initiation of the anti-dumping duty investigation. Second, the
decline over the period of investigation of the market share of Norwegian imports. Third, the fact

#%Supra, paragraph 552.
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that Norwegian salmon commanded a price premium over domestically produced salmon in the
United States. Fourth, the fact that domestic producers in the United States had tripled their market
share over the investigation period. Fifth, the fact that imports from Norway had declined after the
imposition of provisional measures due to factors such as exchangerate changes and finally, thefailure
of the United States to take action to prevent injury caused by other factors from being attributed to
the imports from Norway.

578. TheUnited States had argued that the USITC had in fact determined that the domestic industry
was experiencing material injury at the time of its final determination and had referred in this respect
to thefindings made by the USITC regarding the continuing i njurious effects of the Norwegian imports,
inter aia, in the form of financia losses. In addition, the United States had argued that the decline
in 1990 of the volume of imports from Norway and the increase in prices of the Norwegian imports
were the expected result of the investigation and of the imposition of provisiona measures. The
United States had also pointed out that Article 3:2 explicitly contemplated a retrospective analysis.
Finaly, if Article 3:4 were interpreted to require a negative final determination whenever imports
declined and prices rose following the imposition of provisional measures, the purpose of provisiona
measures under Article 10 would be undermined.

579. ThePanel foundthat, while Norway had made aseparate claim under Article 3:4astoanaleged
failure of the USITC to determine whether imports from Norway were causing present material injury
at the time of the determination made by the USITC, in fact each of the specific arguments raised by
Norway in support of this claim had already been addressed by the Panel as part of its examination
of Norway' s claims on other aspects of the injury determination made by the USITC. Thus, Norway's
arguments regarding the evolution of the volume of imports had been examined by the Panel under
Articles 3:1 and 3:2 of the Agreement. Norway's argument on the premium commanded by imports
from Norway had been addressed in the Panel’ s examination of the USI TC' sanalysisof the priceeffects
of theimports. Norway's argument regarding the increased market share of domestic producers had
been addressed by the Panel under Article 3:3. Finally, Norway's argument concerning the aleged
faillure of the USITC to prevent injury caused by other factors from being attributed to the imports
from Norway had already been examined by the Panel under Article 3:4.

580. The Panel further considered that the requirement in the first sentence of Article 3:4 that it
must be demonstrated that imports"are ... causing material injury” had to be interpreted consistently
with other provisions of the Agreement. An interpretation of this sentence under which investigating
authoritieswould somehow be obliged to continueto collect dataup to thetime of thefinal determination
would undermine other provisions of the Agreement, in particular those relating to rights of interested
parties concerning access to information used by the investigating authorities (e.g. Article 6:2). An
adequate protection of procedural rights of interested parties therefore required that determinations
of (present) material injury be based on a defined record of facts before the investigating authorities.
In this respect, the Panel noted that the factors referred to by Norway in support of its claim pertained
to factual developments over the period of investigation which had been considered by the USITC,
on the basis of the record before it.

581. Inlight of theforegoing considerations, the Panel concluded that the United States had not acted
inconsistently with its obligations under Article 3:4 with respect to the issue raised by Norway concerning
the existence of present material injury caused by the imports from Norway.

582. In light of its conclusions in paragraphs 510, 527, 541, 561, 571, 574 and 581, the Panel
concluded that the imposition by the United States of the anti-dumping duty order on imports of fresh
and chilled Atlantic salmon from Norway was not inconsistent with the obligations of the United States
under the Agreement by reason of the affirmative final determination of injury by the USITC.
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D. CONTINUED IMPOSITION OF THE ANTI-DUMPING DUTY ORDER

583. ThePanel then considered the claim presented by Norway under Article 9:1 of the Agreement
regarding the continued imposition by the United States of the anti-dumping duty order on imports
of fresh and chilled Atlantic salmon from Norway.

584. Norway had argued that the continued imposition of the anti-dumping duty order was incons stent
with the provision in Article 9:1 that "an anti-dumping duty shall remainin force only aslong as, and
to the extent necessary to counteract dumping which is causing injury.” In the view of Norway, it
followed from this provision that the United States was under an obligation to terminate the anti-dumping
duties on imports of Atlantic salmon from Norway because, firstly, at the time of the affirmative fina
determination of injury by the USITC no material injury was caused to the domestic industry in the
United States by imports from Norway and, secondly, imports of Atlantic salmon from Norway were
no longer causing any present material injury to this industry.

585. TheUnited States had argued that Norway was factually incorrect in contending that at the time
of thefinal determination by the USITC no material injury to thedomesticindustry intheUnited States
had been caused by theimportsfrom Norway. Regarding events occurring subsequent to theimposition
of the anti-dumping duty order, the United States had argued that Norway could seek areview by the
investigating authorities of the United States of the need for the continuation of this anti-dumping duty
order. Finaly, the United States had argued that a lack of injury following the imposition of
anti-dumping duties was not surprising since the Agreement presumed that these duties might remove
the injury caused to the domestic industry by these imports.

586. The Panel considered that the first argument presented by Norway to support its claim under
Article 9:1 - the aleged absence of materia injury caused by the Norwegian imports at the time of
the final determination of injury by the USITC - raised an issue which logically pertained not to the
consi stency with the Agreement of the continuation of theanti-dumping duty order but to the consistency
with the Agreement of the final determination of injury which, together with the affirmative final
determination of dumping, had led to the imposition of this order on 12 April 1991. In this respect
the Panel observed that this argument of Norway under Article 9:1 was identica to the argument
presented by Norway in support of its view that the USITC's determination was inconsistent with
Article 3:4 of the Agreement because the USITC had failed to determine that imports from Norway
were causing present material injury to adomesticindustry at thetime of this determination. The Panel
recalled its conclusion on this issue in paragraph 581.

587. With respect to the second argument raised by Norway under Article 9:1 - thefact that imports
from Norway were no longer causing injury to the domestic industry in the United States - the Panel
recalled that the centra issue in the dispute before it was the consistency with the Agreement of the
steps taken by the United Statesin imposing this order on 12 April 1991 and that all claims presented
by Norway (such as those based on Articles 2 and 3) pertained to the consistency with the Agreement
of the initial imposition of this order. Norway's second argument under Article 9:1 differed
fundamentally from these other claimsin that it referred to developments since the imposition of the
anti-dumping duty order and related to the obligations of the United States concerning the continuation
of this order, rather than to the obligations of the United States with respect to the imposition of this
order.

588. The Panel noted that Norway had stated that imports of Atlantic sdlmon from Norway were
no longer causing any present injury to thedomesticindustry. ThePanel considered that thisargument,
evenif it werefactually correct, could not by itself beasufficient basisto concludethat the United States
had acted inconsistently with Articles 9:1 by continuing to impose anti-dumping duties on imports of
Atlantic salmon from Norway. If the mere fact that, following the imposition of anti-dumping duties,
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the imports in question were no longer causing injury were sufficient to require a Party to terminate
theimposition of theseduties, thelogical result would bethat any anti-dumping duty which waseffective
in removing injury to a domestic industry had to be withdrawn immediately. The Panel considered
that this interpretation of Article 9 would make ineffective the other provisions of the Agreement.
An interpretation of Article 9 consistent with other provisions of the Agreement required that in
considering whether a Party was acting inconsistently with Article 9:1, account be taken of the effect
of the imposition of the anti-dumping duties.

589. Inlight of the foregoing considerations, the Panel concluded that the continued imposition of
anti-dumping duties on imports of fresh and chilled Atlantic salmon from Norway was not i nconsi stent
with the obligations of the United States under Article 9:1 of the Agreement.

VIIl. CONCLUSIONS

590. thePand recalleditsconclusionswith respect to the preliminary objections of theUnited States,
that:

(& thePanel could not examine the substantive merits of the claims of Norway concerning the
aleged denid of national treatment and differing trestment of foreign and domestic respondents
because these claims were not within the Panel's terms of reference (paragraph 343);

(b) the Panel could not examine the substantive merits of Norway's claims concerning the
United States' useof statutorily-mandated profit percentagesin computing constructedval ues,
and the use of FOS processing fees for all exporters because these claims had not been
identified in Norway's request for conciliation (paragraph 345);

(©) Norway's claim under Article 9:1 of the Agreement regarding the continued imposition of
the anti-dumping order was within the Panel's terms of reference and had been identified
in Norway'srequest for conciliation, and this claim was therefore properly before the Panel
(paragraphs 340 and 346);

(d) an examination by the Panel of Norway's claims concerning initiation of the anti-dumping
investigation and the comparison of average normal vaue with individual export prices was
not precluded by the failure of the Norwegian government or Norwegian respondentsto raise
these issues before the investigating authorities (paragraph 351).

591. The Panel further recalled its conclusion in paragraph 363 above that the initiation of the
antidumping investigation was not inconsistent with the obligations of the United States under Article 5:1
of the Agreement.

592. The Panel further recalled its conclusions with respect to the claims of Norway regarding the
fina determination of dumping by the Department of Commerce, that:

(8 the United States had not acted inconsistently with its obligations under Article 6:1 of the
Agreement with respect to the time period granted to the Norwegian exporters to respond
to Section A of the questionnaire of the Department of Commerce (paragraph 380);

(b) theUnited States had not acted inconsistently with Article 6:1 of the Agreement with respect
to theissue raised by Norway concerning the opportunities for exporters to present evidence
concerning the calculation of costs of production of the Norwegian salmon farmers

(paragraph 384);
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(c) by using constructed normal values rather than export prices of Atlantic salmon sold to third
countries for the purpose of determining normal values for seven of the exporters under
investigation, the United States had not acted inconsistently with its obligations under
Article 2:4 of the Agreement (paragraph 399);

(d) by includingin the constructed normal valuesthe costs of production incurred by Norwegian
farmers of Atlantic saimon, rather than the costs of acquisition incurred by the Norwegian
exportersof Atlanticsalmon, theUnited Stateshad not actedinconsistently withitsobligations
under Article 2:4 of the Agreement (paragraph 408);

(e) indeciding not to stratify the samples of farms by farm size, the United States had not acted
inconsistently with its obligations under Article 2:4 of the Agreement (paragraph 434);

(f) the United States had not acted inconsistently with its obligations under Article 2:4 of the
Agreement by reason of the Department of Commerce' s determination that asimple average
of costs would be more representative of industry-wide costs than a weighted average

(paragraph 442);

(9) inincluding a freezing charge of NOK5/kg in the computation of the costs of production
of Atlantic salmon, the United States had not acted inconsistently with its obligations under
Article 2:4 of the Agreement (paragraph 460); and

(h) in comparing average normal values to individua export prices, the United States had not
acted inconsistently with its obligations under Article 2:6 of the Agreement (paragraph 486).

593. The Pand further recalled its conclusion in paragraph 582 above that the imposition by the
United States of an antidumping order on imports of fresh and chilled salmon from Norway was not
inconsistent with the obligations of the United States under the Agreement by reason of the affirmative
final determination of material injury by the USITC.

594. ThePanel further recalled its conclusion in paragraph 589 above that the continued imposition
of anti-dumping dutiesonimportsof fresh and chilled Atlantic salmon from Norway wasnot i nconsi stent
with the obligations of the United States under Article 9:1 of the Agreement.

595. The Panel findly recalled its conclusions that:

(& the United States had acted inconsistently with its obligations under Article 2:4 of the
Agreement with respect to the cal culation of the " cost of production in the country of origin®
by reason of the apparent failure of the Department of Commerce to consider the question
of the number of farms to be included in the samples from the perspective of how the
Department was to ensure that these samples would be representative (paragraph 426);

(b) the United States had not acted within its rights under Article 6:8 of the Agreement in imputing
to Nordsvalaks the highest cost of production figure found for any other farm in the sample
without considering how this would affect the representativeness of the sample, and had thereby
acted inconsistently with its obligations under Article 2:4 of the Agreement (paragraph 450);

(c) the United States had not properly considered the role of differences in weight categories
as afactor which possibly affected the comparability between constructed normal values and
export prices and for which due alowance might have to be made under Article 2:6 of the
Agreement; with respect to thisaspect of thefinal determination of dumpingthe United States
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had acted inconsistently with its obligations under Article 2:6 of the Agreement
(paragraph 472).

The Panel therefore concluded that to this extent the imposition by the United States of an antidumping
order on imports of fresh and chilled salmon from Norway was inconsistent with the obligations of
the United States under the Agreement.

596. In considering the recommendation to be addressed to the Committee on Anti-Dumping Practices,
the Panel took into account that the grounds uponwhich it had found that the United States had imposed
anti-dumping duties inconsistently with its obligations under the Agreement pertained specifically to
certain aspects of the methodology for calculating margins of dumping. It could not be presumed that
a methodology of calculating dumping margins consistent with the Panel's findings on these aspects
would necessarily result in a determination that no dumping existed rather than in a determination that
duties were to be imposed at a different rate. The Panel therefore found that in this situation it could
not recommend that the Committee request the United States to revoke the anti-dumping duty order
and reimburse any duties paid or deposited under this order, as requested by Norway.

597. The Panel therefore recommends that the Committee request that the United States bring its
measures with respect to the imposition on 12 April 1991 of an anti-dumping duty order on imports
of fresh and chilled Atlantic sailmon from Norway into conformity with its obligations under the
Agreement and that, to this end, the United States reconsider the affirmative final determination of
dumping, consistent with the Panel' sfindings under Articles 2:4 and 2:6, and take such measures with
respect to this anti-dumping duty order, as imposed on 12 April 1991, as may be warranted in the
light of that reconsideration.
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ANNEXES

1. FRESH ATLANTIC SALMON: U.S. IMPORTS FROM NORWAY, CANADA, CHILE,
ICELAND, THE UNITED KINGDOM, IRELAND, THE FAROE ISLANDS, AND ALL OTHER
COUNTRIES, 1987-90

2. FRESH ATLANTIC SALMON: APPARENT U.S. CONSUMPTION AND SHARES OF
CONSUMPTION SUPPLIED BY NORWAY, ALL OTHER COUNTRIES AND U.S
PRODUCERS, 1987-89, JANURAY-JUNE 1989, AND JANUARY-JUNE 1990

3. FRESH ATLANTIC SALMON: U.S. MONTHLY IMPORTS FROM NORWAY JANUARY
1989- DECEMBER 1990, BY VOLUME AND VALUE

4. LETTERSADDRESSED TO THE PANEL BY NORWAY AND THE UNITED STATES ON
12 AND 13NOVEMBER 1992 RESPECTIVELY, AND LETTERBY THE PANEL TONORWAY
DATED 20 NOVEMBER 1992
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1.FRESH ATLANTIC SALMON: U.S. | MPORTS FROM NORWAY, CANADA, CHILE,
| CELAND, THE UNI TED KI NGDOM | RELAND, THE FARCE | SLANDS,
AND ALL OTHER COUNTRIES, ' 1987-90
(USI TC Publication No. 2371, Table 17, p.A-43)

Sour ce 19872/ 19882/ 1989 19903/

Quantity (1,000 kg.)

NOFWAY . ooe et 7,610 8, 895 11, 396 7,699
Canada . ... 700 1,137 2,958 4,889
Chile .. 42 118 557 4,077
lceland ... ... .. . . . ... 78 322 472 1,012
The United Kingdom .................... 529 353 1,011 901
lreland ... ... . . . . . .. 47 310 426 333
The Faroe Islands ..................... - 35 478 53
Al'l other countries ................... 600 177 207 133

Total ... 9, 606 11, 347 17, 505 19, 098

Val ue (1,000 doll ars)4/

NOFWAY .. oii et 74, 404 89, 987 93,672 66, 440
Canada . ... 5,719 10, 499 22,145 36, 636
Chile .. 316 962 3,876 27,296
lceland ... ... .. . . . ... 792 3,061 3,262 7,084
The United Kingdom .................... 5,588 4,122 9,167 8, 288
lreland ... ... .. . . 471 3,058 3, 486 2,887
The Faroe Islands ..................... - 349 3,472 415
All other countries ................... 5,189 1, 699 1,473 1, 064

Total ... 92, 479 113, 737 140, 553 150, 110

NOFWAY ..ottt $9.78 $10. 12 $8. 22 $8. 63
Canada . ... 8. 17 9.23 7.49 7.49
Chile ... . 7.58 8.19 6. 95 6.70
lceland ........... ... 10. 14 9. 52 6.91 7.00
The United Kingdom .................... 10. 57 11. 69 9. 07 9.20
Ireland ...... ... .. .. . 10. 10 9. 88 8.19 8. 66
The Faroe Islands ..................... (5/) 10. 08 7.26 7.87
Al other countries ................... 8. 64 9.62 7.13 7.99

AVerage .........iiiii 9. 63 10. 03 8. 03 7.86

I'ncludes inports from countries where no Atlantic salnon industry is known to exist. This product is believed to be

m sreport ed.

21987-88 data were estimated by calculating the ratios of fresh whole Atlantic salnon to all fresh whole sal non as observed
in 1989 US inport data, and applying those ratios to conparable country-specific 1987 and 1988 quantity and val ue data for
all fresh whol e sal non. For Canada and Chile, further adjustments were made using port-of-entry inport data and foreign
Eroduction data, respectively.

Includes inports under HTS statistic number 0302.12.0062, "fresh and chilled sal non not el sewhere specified or included",
which are believed to be Atlantic sal non.

“Landed, duty-paid val ue.

SNot appl i cabl e.

Source: Conpiled fromofficial US inport statistics, adjusted as specified.
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2. FRESH ATLANTI C SALMON:.  APPARENT U. S. CONSUMPTI ON AND SHARES OF CONSUMPTI ON
SUPPLI ED BY NORWAY, ALL OTHER COUNTRIES, AND U.S. PRODUCERS
1987-89, JANUARY- JUNE 1989, AND JANUARY- JUNE 1990
(USITC Publication No. 2371, Table 18, p.A-45)
January-June- -
Item 1987 1988 1989 1989 1990
Quantity
Apparent US consunption
(1,000 pounds) ....... xRk 26, 916 41, 705 20, 449 26, 502
Shares of apparent consunption
suppl i ed by--
Norway (percent) ................ i 72.9 60. 2 60.1 42.2
Al'l other countries (percent) i 20.1 32.3 33.8 51.1
Al inports (percent) ......... *oxx 92.9 92.5 93.8 93.4
US producers (percent) .......... i 7.1 7.5 6.2 6.6
Total (percent) ............. 100.0 100.0 100.0 100.0 100.0
Val ue
Apparent US consunption
(1,000 dollars) ....... xRk 134, 349 165, 504 86, 844 101, 734
Shares of apparent consunption
suppl i ed by--
Norway (percent) ................ i 74.0 62.5 61.7 47.0
Al'l other countries (percent) i 19.5 31.3 32.2 47.3
Al inports (percent) ......... *xx 93.5 93.8 94.0 94.2
US producers (percent) .......... i 6.5 6.2 6.0 5.8
Total (percent) ............. 100.0 100.0 100.0 100.0 100.0

Sour

Not e

ce: Conpiled fromdata submitted in response to questionnaires of the US International
Conmi ssion and fromofficia

--Because of rounding

US inport statistics

figures may not add to the totals shown.

Tr ade
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3. FRESH ATLANTIC SALMON: U.S. MONTHLY IMPORTS FROM NORWAY
JANUARY 1989-DECEMBER 1990, BY VOLUME AND VALUE

1989 imports from Norway

Kilograms $1,000

January 1,045,47 9,634
February 931,553 8,436
March 905,392 8,022
April 947,617 8,117
May 850,993 7,173
June 890,290 7,124
July 907,416 7,069
August 777,686 6,076
September 931,664 7,290
October 1,042,322 8,246
November 1,016,305 7,758
December 1,148,849 8,728
Tota 11,395,566 93,672
1990 imports from Norway

Kilograms $1,000
January 779,602 6,285
February 743,648 6,147
March 829,449 7,075
April 977,763 8,393
May 916,710 8,030
June 830,847 7,302
July 847,433 7,183
August 650,351 5,784
September 426,714 3,794
October 287,832 2,651
November 230,270 2,073
December 188,646 1,723
Tota 7,699,265 66,440
Source: Data included in the record of the USITC's investigation and provided by the

United States to Norway on 8 June 1991.
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4, LETTERS ADDRESSED TO THE PANEL BY NORWAY AND THE
UNITED STATES ON 12 AND 13 NOVEMBER 1992 RESPECTIVELY,
AND LETTER BY THE PANEL TO NORWAY DATED 20 NOVEMBER 1992

Letter from the Delegation of Norway?”’

12 November 1992

Dear Mr. Chairman,

The Government of Norway is in the process of reviewing the reports of the panels on
anti-dumping duties and countervailing duties imposed on imports of fresh and chilled Atlantic
salmon from Norway.

The panels appear in genera as not having been prepared to question the contents of the
information applied by the US authorities in the investigations, nor to take a stand regarding the
US decisions made on the basis of such information. In Norway's view, some aspects of the
Panel reports raise questions of principle, and could have ramifications of significance for the
international trading system. The Panels seem to have reached conclusions deviating from a
number of previous panel recommendations, and they have apparently based themselves on a
broad interpretation of the requirements expressed in the General Agreement's Article VI
concerning the obligations incumbent upon a party invoking exceptions to the general GATT
obligations.

Norway requests that the Panels reconsider the issues raised in this communication.
Norway furthermore requests that the reports to the Committees reflect this request for
reconsideration before circulating the reports to the members of the Committees, as well as the
results of such consideration. Finaly, Norway reserves its rights to pursue other aspects of the
reports.

Sincerely,
Erik Selmer (signed)

Ambassador

#"The texts contained in this Annex have been circulated to the Committee for the sake of
transparency and in response to the request by Norway that the Pandl's Report to the Committee
reflect its request for reconsideration of certain issues. This Annex does not constitute an integra
part of the Report nor should the comments made in the letter by the Panel be seen as in
interpretation of the Panel's findings and conclusions
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Initiation Standards

The view of the Panels as stated in the pand reports is that it was reasonable for the DOC
to initiate the investigations relying solely upon a statement in the petition concerning support
from the US salmon industry, thus implying that the DOC is not required under the Codes to
satisfy itself on its own, prior to investigation, that a petition is filed on behaf of the domestic
industry.

Norway regards the Panels view to be unpersuasive in respect of the matter of principle,
i.e. the content of the requirement in the AD Code's Article 5:1 and the CVD Code's Article 2:1,
respectively. In Norway's view, the Panels findings are contrary to the Code requirements as
expressed in previous panel reports.

Norway notes that in the Swedish Steel case, in which no member of the domestic
industry stated any opposition or lack of support (Swedish Steel panel report at paragraph 3.19),
the Pand found that the petition did not on its face support the statement in the petition that it was
filed on behaf of the domestic industry because it provided no statistical information to support
that position, nor did the DOC obtain such information prior to initiation. Swedish Stedl panel
report at paragraph 5.14. Neither did the petition on Salmon contain any statistical information to
support its statement (beyond a number of companies which, by itself, could not indicate any
proportion of production); nor did the DOC obtain any statistical information prior to initiation.

The requirements in Article 5:1 of the AD Code concerning initiation were aso discussed
in the Mexico Cement case (United States - Anti-dumping duties on grey Portland cement and
cement clinker from Mexico). The Paned found that Article5:1 contained a mandatory
requirement for the investigating authorities to satisfy themselves, prior to initiation, that a petition
was filed by or on behalf of the domestic producers. Mexico Cement pane report at
paragraph 5.29. The Panel observed that the information on the extent of the support was not
available to the investigating authorities prior to initiation and in fact had not been sought by the
DOC or been provided to it by the ITC at any time during the investigation. Mexico Cement at
paragraph 5.33. The Panel accordingly concluded that the US initiation of the AD investigation
of cement from Mexico was inconsistent with Article 5:1 of the AD Code. Mexico Cement at
paragraph 5.34 and 6.1.

The Panels are furthermore of the view that the DOC could continue to rely on the
statement in the petition concerning industry support even though one member of the domestic
industry had written in to state its opposition to the petition and one of the two Associations of US
farmers had withdrawn its original vote of support for the petition. Subsidies Report at
paragraph 29 and Anti-Dumping Report at paragraph 362.

In Norway's opinion, it is not reasonable to assume that every individual member of the
Washington Fishgrowers Association continued to support the petition once the Association noted
that it did not. One cannot assume that the Board of the Association's action in writing a letter
stating that it did not support the petition was a unilateral act, not reflecting any change in opinion
by any of the Association's members. This is borne out by the fact that in later submissions,
there were only 13 members of the petitioning codlition (only 11 of whom were among the
origina 21 members), none of whom were members of the Association which withdrew support.
Norwegian 1st Subsidies and AD Submissions at 10 and Appendix 7.

Finally, Norway notes that in the countervailing duty investigation it would have been
futile for Norway to raise the standing issue since the DOC's stated policy is only to consider the
issue if raised by a member of the domestic industry. Norwegian 1st Subsidies and AD
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Submissions a 8-9 and Norwegian 2nd Subsidies and AD Submissions at 9. DOC refuses to
consult with parties potentially adversely affected by an investigation (e.q., exporters, importers,
foreign governments) prior to initiation of an anti-dumping investigation. Indeed, the DOC does
not notify anyone of the opportunity to object until initiation. Mexican Cement, paragraph 5.32.
Therefore, Norway had no opportunity to raise the issue prior to initiation of the anti-dumping
investigation, and it would have been futile to do so in the countervailing duty investigation.

Injury

Norway aso requests the Panels to reconsider their views on three aspects of the injury
investigation. The first concerns the Panel's determination that the first sentence of Article 6:4 of
the Subsidies Code and Article 3:4 of the Anti-Dumping Code requires only the analysis provided
for in Articles 6:2 and 6:3 or 3:2 and 3:3, respectively to determine causation. Subsidies Report
at paragraph 134 and Anti-Dumping Report at paragraph 571. Such an analysis eiminates
separate causation findings from the scheme of the injury investigation. If the analysis suggested
by the Panels were correct, then once an investigating authority determined that injury existed in
accordance with Article 6:1 or 3:1 of the Codes, based solely on the analysis in Articles 6:2 and
6:3 and Articles 3:2 and 3:3, it would automatically be found that a causa connection existed,
since the anaysis would be identical with regard to both the AD and CVD case. Norwegian 2nd
CVD Submission at 30, 39-40 and Norwegian 2nd AD Submission at 54, 62.

The second aspect of the injury investigation which should be reconsidered is the
interpretation of the second sentence of Article 6:4 or Article 3:4 of the Subsidies Code or the
Anti-Dumping Code, respectively. The Panel determinations indicate that it is sufficient that the
authorities do not ignore other factors rather than applying the Code language that the
investigating authority must not attribute injury from other factors to the effects of the subsidies or
dumping.  Subsidies Panel Report a paragraph 110 and Anti-Dumping Panel Report at
paragraph 547. If this anaysis were correct, it would eliminate the need for this sentence in its
entirety. Such a result is inconsistent with the accepted norms of treaty interpretation, as well as
prior GATT panels. Canadian countervailing duties on grain from the United States, SCM,
paragraph 5.2.8. The Panels thus endorse the US position in the present cases, i.e. that it is
sufficient for a positive injury determination that the imports under investigation were found to be
a cause of injury, as long as other possible causes of injury are enumerated. Norway regards the
view of the Panels as being contrary to the requirements expressed in the second sentence of
Article 6:4 and Article 3:4 of the Subsidies Code and the Anti-Dumping Code, respectively.

Thirdly, the ITC's injury determination was based on effects which occurred in 1989, and
the ITC judtified its finding of "present" materid injury by referring to injury in the form of
continuing effects (USITC report at 21). Norway is of the opinion that the Panels in their review
of the US injury determination were incorrect in not contesting that the US could disregard the
1990 import records. Inclusion of the 1990 records would result in a finding of additiona decline
in Norwegian market share, and practically no increase in import volume even in absolute terms.
Norway regards the Codes as containing a requirement for the investigating authorities as to
consider whether the domestic industry were being injured by the present effects of subsidies or
dumping at the time of the injury determination.

The AD Pand's recommendations

Although the AD Panel concluded that the United States had imposed anti-dumping duties
inconsistently with its aobligations under the AD Code pertaining to certain aspects of the
methodology for calculating margins of dumping, it did not recommend a specific remedy as
requested by Norway, i.e. that the AD Committee request the United States to revoke the anti-
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dumping duty order and reimburse any duties paid or deposited under this order, as requested by
Norway. In Norway's view, the AD Pane should, however, in keeping with previous panel
recommendations, have made such a recommendation insofar as the methodology of calculating
dumping margins to be applied by the US consistent with the Panel's findings results in a
determination that no dumping existed, or to a reduction in the calculated duty margin. New
Zedland - imports of electrical transformers from Finland, BISD 32570, paragraph 4.11,;
Canada - imposition of countervailing duties on imports of manufacturing beef from the EEC,
SCM/85, paragraph 5.17; United States - imposition of anti-dumping duties on imports of
stainless steel hollow products from Sweden, ADP/47, paragraph 5.24; and United States - anti-
dumping duties on grey portland cement and cement clinker from Mexico, ADP, paragraph 6.2.
The exception to recommending reimbursement was Grain Corn where the complaining party, the
United States, did not request reimbursement. Canadian countervailing duties on grain corn from
the United States, SCM, paragraphs 3.1.1 and 6.2.

* * x % %
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Letter from the United States Trade Representative

13 November 1992
Dear Mr. Chairman,

My authorities have instructed me to respond to the letter of November 12 from the
Government of Norway requesting that the Panels reconsider various issues in their Anti-Dumping
and Countervailing Duty reports.

The United States does not share the views expressed by Norway. It believes that the
Panels have fully and carefully addressed all of the issues cited in the enclosure to Norway's
letter. Accordingly, the United States urges the Panels to direct the secretariat to circulate the
reports to signatories of the Anti-Dumping and Subsidies Committees as soon as possible.

If the Panels should choose to reopen their consideration of issues raised by Norway, my
authorities ask that they be provided with a full opportunity to present our contrary views. In
addition, the United States would request that two additiona issues in the Anti-Dumping report be
reconsidered. First, the United States does not believe that all provisions of Article 2.6 of the
Code apply equally regardless of whether the normal vaue calculation is based on price or
constructed value. Article 2.6 requires that due alowance be made for differences affecting
"price comparability". Although constructed value is a proxy for price-based norma vaue, it is
not in fact a price. Further, some conditions which affect price, including the effect of the weight
of the fish, have no impact on cost; any attempt to introduce one would yield a distorted
comparison.

Second, the conclusion of the Panel that the United States should have considered the
effect of using the highest actual cost of six other farms for one farm not providing requested
information would undercut the ability of investigating authorities to use facts available under
Article 6.8. Using a production cost lower than another producer's actual costs would provide an
incentive to refuse to provide information which, if provided, would result in a larger dumping
margin. This is prevented only by the ability of the authorities to draw adverse inferences when
requested information is not provided. Such ability to draw adverse inferences is particularly
important in a case such as this where sampling is used. One would expect that if one producer in
a sample of seven did not provide requested information, many more in a larger sample would
not. (One cannot conclude that only one producer in a larger sample would fail to provide
requested information without rejecting the premise of sampling). Absent the ability to draw
adverse inferences, the ability to use sampling would be endangered.

Lest there be any confusion, allow me to repeat that the preference of the United States is
not for the Panels to reopen either dispute. We believe that the Panels should direct the
secretariat to circulate the reports to signatories of the Anti-Dumping and Subsidies Committees as
soon as possible.

Sincerely,
C. Christopher Parlin (signed)

Lega Advisor
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Reply by the Pandl to the Delegation of Norway

20 November 1992

Dear Ambassador Selmer,

The Panels in the disputes on anti-dumping and countervailing duties imposed by the
United States on imports of salmon have carefully examined your request for a reconsideration of
certain issues raised in your letter dated 12 November 1992. The points raised in your letter are
virtually identical to arguments presented by Norway in the proceedings before the Panels and
have been addressed by the Panels in their findings. Your letter does not identify specific
questions of law or of fact which have been overlooked by the Panels. In addition, in a number
of places the analysis in your letter seems to be based on a misreading of the Panels' findings.
The Pandls therefore have decided that the points raised in your letter do not provide a basis for a
reconsideration of the Panel's findings. On 23 October, when | informed the parties to the
disputes of the Panels findings and conclusions, | indicated that the full Reports in the two
disputes would be circulated to the members of the two Committees unless by 11 November 1992
both parties to the disputes requested an extension of this time period in order to continue their
efforts to seek a mutually satisfactory resolution of the disputes. | conclude from your letter dated
12 November and from the letter from the delegation of the United States dated 13 November that
there is no agreement between the two parties on such an extension. The Panels therefore have no
choice but to direct the GATT secretariat to circulate the full Reports to the two Committees as
soon as possible. In the interest of transparency, the Panels will annex to their Reports your letter
dated 12 November, the letter received from the United States on 13 November and the Panels
response to your letter. | would like to offer, on behaf of the Panel, the following comments on
the points raised in your |etter:

1. Initiation of the anti-dumping and countervailing duty investigations

With respect to the initiation of the investigations your letter challenges the Panel's
interpretation of the requirements of Article 5:1 of the Anti-Dumping Code and Article 2:1 of the
Subsidies Code as being "contrary to the Code requirements as expressed in previous panel
reports".

The statements in paragraphs 358-360 of the findings in the dispute on anti-dumping duties
clearly indicate that the Panel considers that investigating authorities are required to evaluate,
prior to the initiation of an investigation, whether a petition has been filed on behalf of the
industry affected, i.e. whether such a petition has been made with the authorization or approval of
the domestic industry. In this respect, the Panel's reasoning is entirely consistent with the
findings of the Swedish Steel Panel and the Mexican Cement Panel (see paragraph 5.9 of the
Swedish Steel Panel Report and paragraph 5.31 of the Mexican Cement Panel Report. There is
therefore no basis to argue that with respect to the question of the obligations of investigating
authorities to satisfy themselves that a petition has been filed "on behalf of" the domestic industry,
the Panel has in any way deviated from past cases. The statements in paragraphs 358-360 aso
make it clear that the Pandl's reasoning in no way implies, as suggested in your letter, "that the
DOC is not required under the Code to satisfy itself on its own, prior to investigation, that a
petition is filed on behalf of the domestic industry."

While the legal standard articulated by the Panel thus does not differ from the legal
standard expressed in other cases, areview of the specific factual circumstances of the case before
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it led the Panel to conclude that the United States had not acted inconsistently with its obligations
under Article 5:1 of the Anti-Dumping Code. In paragraph 364, the Panel explicitly stated that
"the factual situation presented to it differed significantly from the factual situation presented to
the 'Swedish Steel Pipe' panel." In paragraph 361 of its findings the Panel identifies the key
factua elements which formed the basis for its conclusion. For example, the Pand notes that the
petition was made with a lega certification as to its correctness and completeness, this lega
certification also covered the statement in the petition that it was made with the support of twenty-
one firms representing well over the majority of al domestic production of Atlantic salmon.
Thus, the Department of Commerce had before it a certified statement of industry support; no
such certified statement of industry support was before the Department in the case considered by
the Swedish Steel Panedl.

Norway next takes issue with the Panedl's view that it was reasonable for the Department
of Commerce to assume that the individua members of the WFGA continued to support the
petition after the WFGA had changed its position. However, as reflected in paragraph 355 of the
findings of the Panel in the anti-dumping dispute, the letter in which the WFGA withdrew its
support stated that the members of this association would be free to express an individual position
on the petition. Nothing in the information before the Panel indicated that individual members of
the WFGA in fact changed their position with respect to the petition.

Finally, you note that in the countervailing duty case it would have been futile for Norway
to raise the standing issue and that in the anti-dumping case Norway did not have an opportunity
to raise the standing issue before the initiation of the investigation.

While it is correct that in paragraph 21 of the findings in the countervailing duty dispute
the Panel mentions the fact that the Government of Norway apparently had not raised the standing
issue in pre-initiation consultations under Article 3:1 of the Subsidies Code, it is evident from
paragraphs 28 and 29 of these findings that this element was not of decisive importance to the
Panel's conclusions. In the anti-dumping duty dispute the Panel has nowhere in its findings made
reference to the fact that the Government of Norway had not raised the issue of standing prior to
the initiation of the investigation; this element was simply not among the factual elements upon
which the Panel based its conclusion.

2. Determination of the existence of material injury

The first point made in your letter regarding the Panel's findings on the determination of
injury concerns the interpretation of the term "through the effects of ..." in Article 3:4 of the
Anti-Dumping Code and Article 6:4 of the Subsidies Code. The argument advanced in your letter
was made in the course of the proceedings before the Panels and has been dealt with by the Panel
in paragraphs 568-569 of the findings in the anti-dumping duty dispute and in paragraphs 131-132
of the findings in the countervailing dispute. In particular, the Panels in these paragraphs explain
their view that Articles 3:2 and 3:3 of the Anti-Dumping Code and Articles 6:2 and 6:3 of the
Subsidies Code are not limited to an identification of indicia of the extence of material injury but
also dea with the causal relationship between the alegedly dumped and subsidized imports and
materia injury to a domestic industry.

Your second point concerning the Panels findings on injury pertains to the Panels
interpretation of the second sentence in Article 3:4 of the Anti-Dumping Code and Article 6:4 of
the Subsidies Code. You observe in your letter that:

"The Panel determinations indicate that it is sufficient that the authorities do not ignore
other factors rather than applying the Code language that the investigating authority
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must not attribute injury from other factors to the effects of the subsidies or dumping.
Subsidies Panel Report a paragraph 110 and Anti-Dumping Panel Report  at
paragraph 547."

This argument seems to be based on a misreading of the réle in the Panel's anaysis of the
paragraphs referred to in your letter. These paragraphs simply note that the USITC had
acknowledged the possible relevance of other factors as causes of injury but in no way imply that
this by itself was sufficient to meet the requirement of Article 3:4 of the Anti-Dumping Code and
Article 6:4 of the Subsidies Code (see paragraph 548 of the findings in the anti-dumping duty
dispute and paragraph 111 of the findings in the countervailing duty dispute).

In paragraph 555 of its findings in the anti-dumping duty dispute the Panel sets forth its
interpretation of the requirement of the second sentence of Article 3:4 of the Anti-Dumping Code.
The Panel specificaly states that:

"... the USITC was required to conduct an examination sufficient to ensure that in its
analysis of the factors set forth in Articles 3:2 and 3:3 it did not find that material injury
was caused by imports from Norway when materiad injury to the domestic industry
allegedly caused by imports from Norway was in fact caused by factors other than these
imports. The Pand therefore proceeded to consider whether in its investigation the
USITC had conducted such an examination”. (emphasis added)

In view of this statement, | cannot agree with your view that the Panel's reasoning would
eliminate the need for the second sentence of Article 3:4 and would thereby be inconsistent with
accepted norms of treaty interpretation. This statement aso in no way contradicts the standard
reflected in paragraph 5.2.8 of the Report of the Panel in the dispute on countervailing duties by
Canada on imports of grain corn from the United States. In paragraphs 556-559 of its findings
the Panel examines, on the basis of this interpretation of the second sentence in Article 3:4, the
manner in which the USITC treated the aternative causes of injury mentioned by Norway. The
standard formulated in paragraph 555 and the Panel's application of this standard to the facts
before it in paragraphs 556-559 cannot reasonably be interpreted to mean that in the view of the
Panel it is sufficient under Article 3:4 for investigating authorities to ssimply "enumerate” other
possible causes of injury, as suggested on page 5 of your letter.

The third point raised in your letter in respect of the Panel's findings on the injury
determination pertains to the aleged failure of the USITC to make a determination that imports
from Norway were causing materia injury to the domestic industry in the United States at the
time of the USITC's determination. Your letter refers in particular to the evolution of the
(relative and absolute) volume of imports from Norway during 1990. In this connection | would
first like to point out that the Panels findings do not imply that the USITC could "disregard the
1990 import records’, as you suggest in your letter. In paragraph 507 of its findings in the anti-
dumping duty dispute the Panel notes the USITC's statement about the limited weight to be
accorded to the decline in absolute import volume in 1990, based on the fact that this decline
appeared to be largely the result of the filing of the petition and/or the imposition of provisional
anti-dumping and countervailing duties. In paragraph 508, the Panel reviews the data provided by
Norway on the monthly import volumes in 1989-1990 and concludes that these data are not
inconsistent with the explanation offered by the USITC of the decline in the volume of imports in
1990. Paragraph 509 recapitulates the legal standard of an "objective examination" by which the
Panel was guided in its review of this aspect of the USITC's determination. This paragraph states
quite clearly the Panel's view that the requirement of an "objective examination" means that the
USITC was under an obligation to consider the information before it on the decrease in absolute
volume of imports and to explain why this information did not detract from a finding of a
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significant increase in the volume of imports. In sum, the Pandl's analysis in paragraphs 507-509
clearly indicate that the Panel was not of the opinion that the USITC could "disregard” the data on
the evolution of the import volume in 1990. At the same time, however, the Panel found it
ingppropriate to make its own judgement as to the relative weight to be accorded to the facts
before the USITC, as explained in paragraph 494.

The question of "present” material injury is dso addressed in paragraphs 575-581 of the
findings of the Panel in the anti-dumping dispute and in paragraphs 138-145 of the findings of the
Panel in the countervailing duty dispute. As is evident from paragraph 580 of the findings in the
anti-dumping duty dispute and paragraph 143 of the findings in the countervailing duty dispute,
the Panels have not ignored the fact that the first sentence of Article 3:4 of the Anti-Dumping
Code and of Article 6:4 of the Subsidies Code is in the present tense. However, in the view of
the Pandls, this sentence cannot be interpreted to mean that investigating authorities are required
to continue to gather information up to the time of the final determination.

3. Nature of the recommendation of the Pand in the anti-dumping dispute

Let me now turn to your comments on the recommendation in paragraph 597 of the Panel
in the anti-dumping dispute. The reasons why the Panel has decided not to make the
recommendation requested by Norway are stated in paragraph 596. Leaving aside the question of
the precedentia value of previous reports, | note that in the four cases to which you refer in your
letter the Panels had found that no anti-dumping or countervailing duties should have been levied
a all. As explained in paragraph 596, the Panel in the present dispute has not arrived at such a
finding. Under these circumstances the Panel did not find it necessary to pronounce itself on the
guestion of reimbursement of the anti-dumping duties. At the same time, the Pand found it
appropriate to make a recommendation which is more specific than recommendations generally
appearing in GATT Pandl Reports and which would require the United States to reconsider those
aspects of its determination found by the Panel to be inconsistent with Articles 2:4 and 2:6 of the
Anti-Dumping Code. It follows from the last part of paragraph 597 that the steps to be taken by
the United States to bring its measures into conformity with its obligations are not limited to a
mere reconsideration of the affirmative final determination.

4. General Comments

Finaly, alow me to make a comment on some of the genera observations in your
covering letter. | respectfully disagree with your statement that "the Panels appear in general as
not having been prepared to question the contents of the information applied by the United States
authorities in the investigations, nor to take a stand regarding the United States decisions made on
the basis of such information." With regard to the USITC's injury determinations, the Panels
have carefully examined whether these determinations involved a consideration of the factors
mandated by the two Codes and were based on positive evidence. Paragraph 494 of the findings
in the anti-dumping dispute explicitly notes with regard to the requirement of "positive evidence"
that:

"areview of whether in a given case this requirement was met involved an examination of
the stated factual basis of the findings made by the investigating authorities in order to
determine whether the authorities had correctly identified the appropriate facts, and
whether the stated factual basis reasonably supported the findings of the authorities."

For each aspect of these determinations challenged by Norway, the Panels have examined in detail
the precise factua basis of the USITC's findings. As you know, where the Panels found it
necessary to review confidential information, they have requested the United States to make this
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information available to the Panel. With regard to the determination of dumping, the Panel in the
anti-dumping dispute has carried out a detailed examination of whether certain decisions taken by
the Department of Commerce were reasonable in light of the information before it. As reflected
in the Pand's findings, with respect to three issues the Panel concluded that this was not the case.
If, as you suggest, the Panel had not been prepared "... to take a stand regarding the United States
decisions made on the basis of such information", it could not have concluded that in these
respects the United States had not acted reasonably in light of the information before the
Department of Commerce.

| remain, dear Mr. Ambassador,
Yours sincerely,
Janusz Kaczurba (signed)
Chairman
Panels on the Imposition of
Anti-Dumping and Countervailing

Duties on Imports of Fresh and
Chilled Atlantic Salmon from Norway





