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l. INTRODUCTION

1 On 6 May 1991 Sweden requested consultations with the United States under Article 15:2 of
the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade
(hereinafter referred to as "the Agreement”), regarding anti-dumping duties imposed by the United States
in 1973 on imports of stainless steel plate from Sweden. On 9 July 1991 such consultations were held
between the two parties. In aletter to the Committee on Anti-Dumping Practices (hereinafter referred
toas"theCommittee") dated 10 October 1991, Sweden stated that theconsultationshad failed to achieve
amutualy satisfactory solution, and referred the matter to the Committee for conciliation under Article
15:3 of the Agreement (ADP/67). Conciliation on this matter was held at a regular meeting of the
Committee on 21 October 1991 (ADP/M/35). Asthe conciliation process did not |ead to aresolution
of this dispute, Sweden, on 15 April 1992, requested the establishment of a panel under Article 15:5
of the Agreement to examine the matter (ADP/77).

2. At its regular meeting on 27 April 1992, the Committee decided to establish a pand in the
matter referred to the Committee by Sweden in document ADP/77. The Committee authorized its
Chairman to decide, in consultation with the parties to the dispute, on the terms of reference of the
Panel, and to decide, after securing the agreement of the two parties, on the composition of the Panel
(ADP/M/37).

3. On 17 September 1992 the Committee was informed by its Chairman in document ADP/84
that the terms of reference and composition of the Panel were as follows:

Terms of Reference:

"To examine, in thelight of the relevant provisions of the Agreement
on Implementation of Article VI of the General Agreement, the matter
referred to the Committee by Sweden in document ADP/67, and to
make such findings as will assist the Committee in making
recommendations or in giving rulings."

Composition:
Chairman: Mr. Friedrich Klein

Members: Mr. David Waker
Mr. Peter Paecka

4, The Panel met with the parties to the dispute on 8 December 1992 and 24-25 February 1993.
The Panel submitted its findings and conclusions to the parties on 4 February 1994.

. FACTUAL ASPECTS

5. The dispute before the Panel concerned anti-dumping duties imposed by the United States in
1973 on imports of stainless steel plate from Sweden.

6. On 25 April 1972 the United States Treasury Department received a complaint that stainless
stedl plate imported from Sweden was being dumped in the United States and was injuring a US industry.
On 31 January 1973 the Department of Treasury issued a " Determination of Sales at Less Than Fair
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Value'.! TheUnited States Tariff Commission investigated the matter and determined on 1 May 1973
that an industry in the United States was injured within the meaning of the Antidumping Act of 1921
by reason of imports of stainless sted plate from Sweden which the Secretary of Treasury had determined
to be sold or likely to be sold at less than fair value.? On 5 June 1973 the Department of Treasury
issued a finding of dumping?® with respect to stainless steel plate from Sweden.* The finding covered
all exportersof stainless steel plate from Sweden except Stora Kopparbergs Bergslags AB. AsSwedish
companies merged, the merged companies remained subject to the finding.

7. InJune 1976, two letterswere sent by counsel representing Uddeholm AB, a Swedish stainless
steel plate producer, to the US Customs Service of the Department of Treasury raising the question

138 Fed. Reg. 3204 (2 February 1973).

’Determination of Injury in Investigation No. AA1921-114, 1 May 1973, Tariff Commission
Publication 573. 38 Fed. Reg. 11381 (7 May 1973).

3Up until the entry into force of the Trade Agreements Act of 1979, the United States used the
term "finding of dumping" or "dumping finding" to mean the decision to impose anti-dumping duties.
Subsequently, the term "anti-dumping duty order" was used to indicate the same thing. The terms
are used interchangeably in this text.

38 Fed. Reg. 15079 (8 June 1973). The product coverage of thisfinding was " stainless steel plate
from Sweden" except for shipments by Stora Kopparbergs Bergslags AB. The 1990 Federal Register
notice of the Department of Commerce's determination not to revoke the 1973 anti-dumping finding
(55 Fed. Reg. 36680, 6 September 1990) states that imports covered by this finding are shipments
of stainless steel plate from Sweden classifiable under item number 607.9005 of the Tariff Schedules
of the United States Annotated through 1988, and that this merchandiseis currently classifiable under
itemsnumbers 7219.12.00, 7219.21.00, 7219.22.00, 7219.31.00, and 7219.11.00 of the Harmonized
Tariff Schedule (HTS) to which the United States converted on 1 January 1989. The notice indicates
that the HTS item numbers are provided only for convenience and Customs purposes, and that the
written description of the scope remains dispositive. Thefollowing products correspond to the above-
cited HTS item numbers:

- Flat-rolled products of stainless steel, of awidth 600 mm or more, not further worked
than hot-rolled, in coils, of athickness of 4.75 mm or more but not exceeding 10 mm.
(7219.12.00)

- Flat-rolled products of stainless steel, of awidth 600 mm or more, not further worked
than hot-rolled, not in coils, of a thickness exceeding 10 mm. (7219.21.00)

- Flat-rolled products of stainless steel, of awidth 600 mm or more, not further worked
than hot-rolled, not in coils, of a thickness of 4.75 mm or more but not exceeding
10 mm. (7219.22.00)

- Flat-rolled products of stainless steel, of awidth 600 mm or more, not further worked
than cold-rolled (cold-reduced),
- of athickness of 4.75 mm or more. (7219.31.00)

- Flat-rolled products of stainless steel, of awidth 600 mm or more, not further worked
than hot-rolled, in coils, of athickness exceeding 10 mm. (7219.11.00)
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asto whether three specific products - Stavex, Ramex and Type 904L steel - were covered by the 1973
finding of dumping issued with respect to stainless stedl plate from Sweden. On 11 November 1976
the US Customs Serviceresponded by letter that the Office of Regulations and Rulings, Value Branch,
had advised it that these three types of steel were not included within the purview of the 1973 dumping
finding andthat accordingly, Customs Servicefield officerswoul d beinstructed to appraiseand liquidate
all entries of this merchandise without regard to the Antidumping Act.

8. In May 1980, Avesta Jernverks requested aruling as to whether or not severa specia grades
of stainless sted, including 253 MA and 254 SMO, were within the scope of the anti-dumping order.®
On21 October 1980, theUnited StatesDepartment of Commerce (hereinafter referredtoasthe”DOC")
ruled that the following six products were within the scope of the anti-dumping order: 254 SLX, 253 MA,
254 SFER, 254 SMO, 3 RE 60, and 393 HCR/393. On 4 March 1981 Avesta Jernverks made a request
for reconsideration of the ruling, and on 3 December 1981 the DOC affirmed its previous ruling.

9. Therelevant United States|aw on reviews of affirmative determinations of dumping or injury
isin Title VII of the Tariff Act of 1930, as amended. The most recent amendments concerning such
reviews resulted from the United States Trade and Tariff Act of 1984 (signed into law on
30 October 1984). Section 751° of this Act provides, in part, asfollows. Whenever the administering
authority receives information concerning, or arequest for the review of, an affirmative determination
of dumping or injury, which shows changed circumstances sufficient to warrant a review of such
determination, it shal conduct such areview after publishing notice of the review in the Federad Register.
During areview investigation of an injury determination, the party seeking revocation of an anti-dumping
duty order shall have the burden of persuasion with respect to whether there are changed circumstances
sufficient to warrant revocation of the anti-dumping duty order.

10. In 1973 there werefour unrelated Swedish companies producing stainless steel platein Sweden
and exportingtotheUnited States: AvestaJernverks AB, Uddeholm AB, GrangesNyby AB and Stora
Kopparbergs Bergslags AB. In 1974 Avesta Jernverks halted production of carbon steel products at
itsmill at Avesta, Sweden. 1n 1976, StoraKopparbergs Bergslags terminated its production of stainless
stedl products, and in 1977 sold its remaining production facilities for high speed and tool steel to
Uddeholm. In 1977 Gréanges Nyby's plate-producing facilities were closed. 1n 1979 Uddeholm's
stainlesssteel operationswereacquired by Grénges Nyby and itsnamewas changed to Nyby Uddeholm.
In 1980 Avesta Jernverks and Nyby Uddeholm each commissioned a new continuous casting unit for
stainless steel products.

11. In 1976 the Ingersoll Division of Borg Warner Corporation, a US stainless steel plate producer
located in New Castle, Indiana, was acquired by the Axel Johnson Group of which Avesta Jernverks
was amember. The Ingersoll Division became "Avesta Inc."

12. In 1983 the two remaining producers of stainless steel plate (Avesta Jernverks and Nyby
Uddeholm) and the two producers of other stainless steel products (Fagersta and Sandvik) began
negotiations to merge or consolidate their separate companies. In 1984 Avesta Jernverks and Sandvik
together acquiredthestainlesssteel operationsof Fagerstaand Nyby Uddeholm, with Sandvik producing

*The products 253 MA and 254 SMO are patented grades of stainless steel plate. They are not
related in any way to Stavex, Ramex or Type 904L.

*The entirety of Section 751 is carried in Annex |, infra.
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stainless steel seamless tubing and wire, and the " Avesta Group"’ producing stainless stedl flat-rolled
products and welded pipes and tubes, as well as certain stainless sted forgings, welding wire and
electrodes, knocked-down pressure vessels and fittings. Avesta AB isthe new namefor the corporate
entity created in May 1984 of certain stainless steel units of three companies: Avesta Jernverks AB,
Nyby Uddeholm AB and Fagersta AB. SinceMay 1984, theentire Swedish stainlessstedl plateindustry
has consisted of the single corporate enterprise of the Avesta Group of which Avesta AB is a part.

13. The amount of the anti-dumping duties to be collected on stainless steel plate from Sweden
has been subject to threeadministrativereviewsby theDOC.? A fourthreview wasbeguninMay 1983.
On 30 August 1985, the Internationd Trade Administration of the Department of Commerce (hereinafter
referred to asthe"ITA") advised al interested parties that pursuant to certain provisions of the Trade
and Tariff Act of 1984°, all future administrative reviewswould be conducted upon request rather than
automatically on an annual basis. ThelTA did not receive a request for review of Swedish stainless
stedl plate and thus terminated the review begunin 1983. On 16 September 1985, the DOC instructed
the US Customs Service to require the deposit of estimated anti-dumping duties at the rates previously
applied, namely, 4.46 per cent for Nyby Uddeholm and zero per cent for Avesta Jernverks.

14. In January 1986, arequest was made to the DOC by Avesta AB to determine which duty rate -
the zero rate applicable to the former Avesta Jernverks or the 4.46 per cent applicable to the former
Nyby Uddeholm - would apply to the new company. US domestic producers filed several briefsin
oppositiontotherequest for azero-duty rate, and Avesta AB maderepliestothat opposition. Avesta AB
continued to seek aresponseuntil 1989, when it wastold that therequest wasdormant. In August 1991,
US domestic producers sent aletter to the DOC advising it that they remained opposed to the requested
zero-duty rate. In October 1991 the DOC informed Avesta AB that it had not yet been able to assess
whether it could, procedurdly, issue aruling in response to Avesta AB's request. Since then, Avesta AB
has received no further communication from the DOC. The duty rate assigned to Avesta AB has
remained at 4.46 per cent.

15. Ontwo occasions, in 1990 and 1991, the DOC published noticesin the Federa Register stating
that unless the finding on stainless steel plate from Sweden was still of interest to interested parties,
it would revoke the finding. On both occasions domestic stainless steel plate producers notified the
DOC that they were still interested in having the finding maintained. In light of the expressed interest,
the DOC determined not to revoke the finding.°

16. On 8 July 1985 Avesta AB and Avesta Stainless Inc. filed arequest pursuant to section 751(b)
of the Tariff Act of 1930 with the United States International Trade Commission (hereinafter referred

The" Avesta Group" consists of nine wholly-owned manufacturing companies (including Avesta AB -
the new name for Avesta Jernverks - and Avestalnc. of New Castle, Indiand), eight affiliated
manufacturing companies, 19 wholly-owned sales companies - of which Avesta Stainless Inc. is the
US sales company - and several non-manufacturing associated companies.

8Following the enactment of the Trade Agreements Act of 1979, the responsibility for dumping
investigations, determinations and reviews was shifted from the Department of Treasury to the
Department of Commerce. The results of the three reviews were published in 47 Fed. Reg. 29867
(9 July 1982), 47 Fed. Reg. 41151 (17 September 1982) and 49 Fed. Reg. 39885 (11 October 1984),
respectively.

°Pub. Law No. 98-573, para. 611(a), 98 Stat. 2948, 3031 (1984), (amending the Tariff Act of
1930, 751(a); 19 U.S.C. 1675(a)).

1055 Fed. Reg. 36680 (6 September 1990), 56 Fed. Reg. 40866 (16 August 1991).
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to as the "USITC") for review of the 1973 affirmative determination of injury based on changed
circumstances. The request included a summary of the alleged changed circumstances as follows™:

"The circumstances surrounding the effects which imports of Swedish stainless steel
plate have on United States producers in mid-1985 have changed enormously from
the circumstances which prevailed in 1972. There have occurred four major changes:

First, imports of Swedish plate into the United States are commercially insignificant
and statistically de minimis, since 1976 imports of Swedish plate have represented
less than one per cent of apparent U.S. consumption in every year but one.

Second, in 1972 there were four Swedish companies producing stainless steel plate
at four locationsin Sweden; today, the sole Swedish plate producer manufacturesplate
at two Swedish mills and one mill in the United States.

Third, in 1976, thelngersoll Division of the Borg-Warner Company produced stainless
stedl plateat itsmill at New Castle, Indiana, and accounted for [ ] per cent of apparent
U.S. consumption. That mill was acquired in 1976 by a predecessor of Sweden' s sole
producer and, in 1984, accounted for [ ] per cent of apparent U.S. consumption.

Fourth, in 1972 Sweden and the European Community entered into a bilateral trade
agreement which allow Swedish plate duty-free entry into the EC; today, in sharp
contrast to the 1970-1972 period, Swedish exports to the EC are ailmost 20 times the
quantity of plate exported to the United States.”

Also contained in the request was the argument that in the event of revocation of the 1973 finding,
future imports of stainless steel plate from Sweden would not cause material injury to the USindustry
because, in part, of the improved state of the US domestic industry. On 31 July 1985 the USITC
published anoticein the Federa Register'? requesting public comment concer ning whether the changed
circumstances aleged by the requesting Party were sufficient to warrant a review investigation. A
number of domestic producers represented by the same counsel provided comments in opposition to
the request for a review investigation.

17. On 23 October 1985 the USITC determined that the request did not show changed circumstances
sufficient to warrant institution of a review investigation and dismissed the request by a three-to-two
vote.® The rationale for this decision as stated by the USITC is found in Annex 1.

18. On 28 October 1985 Avesta AB and AvestaStainlessinc. brought anactionintheUnited States
Court of International Trade (hereinafter referred to as "the CIT") seeking an order invalidating and

“Request for Review and Revocation of " Finding of Dumping" Against Stainless Steel Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 8 July 1985, pp. 33-34. A summary of the changed
circumstances alleged in the request is also found in
50 Fed. Reg. 31056 (13 July 1985).

1250 Fed. Reg. 31056 (31 July 1985).

1350 Fed. Reg. 43613 (28 October 1985).
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vacating the determination by the USITC not to institute a review investigation. On 7 June 1988, in
areview of each of Avesta's claims of error, the motion was denied by the CIT.*

19. On 24 February 1987, whilethelawsuit challenging thedismissal of thefirst request for review
by the USITC was still pending, Avesta AB and Avesta Stainless Inc. filed a second request with the
USITC for areview of the 1973 injury determination. Thechanged circumstancesallegedin therequest
for review were summarized in the request as follows'™:

"First, Sweden's stainless sted plate-producing industry has shrunk from four producers
in 1972 to asingle producer in 1987 with a consistently decreasing capacity to produce
stainless steel products.

Second, imports of hot-rolled stainless steel plate from Sweden have been and are at
de minimis levels and, in 1986, imports of Swedish hot-rolled stainless steel plate
represented [ ] per cent of apparent U.S. consumption.

Third, the de minimis levels of imports from Sweden result directly from the 1976
acquisition of a hot-rolling plate producing mill in the United States by a predecessor
of Avesta Today, Avesta's U.S. mill is one of the United States' largest producers
of hot-rolled stainless steel plate and Avesta has virtualy abandoned exports to the
United States except for extremely small quantities of patented or "specia"” grades of
hot-rolled plate.

Fourth, In sharp contrast to the early 1970's, the European Communities represent
anincreasingly strong and natural market for Swedish plate (which entersthe EC duty-
freeand without any quantitativelimits). TheTariff Commission's 1973 determination
was principally based on the facts that there was a "decline in demand for stainless
steel plate ... in Sweden's largest market, Western Europe ..." and that "Sweden
maintained its total export level in 1971 by increasing its exports to the United States
market ...". These circumstances have totally changed. In fact, Swedish exports to

the EC have increased 266 per cent from 1971 to 1985.

Fifth, today's U.S. producers are highly protected. On March 1, 1986, the
United States implemented bilateral quota agreements with virtualy every mgor stainless
stedl plate exporting country, including Japan and the European Communities. These
voluntary restraint agreements (" VRAS") absolutely limit the quantity of stainless steel
plate which may be imported into the United States from the major exporting nations.
But even before this quota system became effective in 1986, the competitive
United States industry was obviously prospering:

14 Avesta AB and Avesta Stainless Inc v. United States, 689 F. Supp. 1173 (CIT 1988).

Request for Review and Revocation of " Finding of Dumping" Against Stainless Steel Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and AvestaStainlessinc., 23 February 1987. A summary of the changed circumstances
alleged in the request is aso found in 52 Fed. Reg. 9551 (25 March 1987).
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Stainless Stedl Plate:
Shipments by U.S. Producers

Year (Net Tons)
1982 98,000
1983 99,000
1984 116,000
1985 145,000
1986 119,000

Sixth, the United States system of quotas serioudly inhibits Swedish plate from competing
in the United States market. In exchange for the quota commitments from major
exporting countries, the United States agreed (i) to eiminate the additiona " Section 201"
duties on stainless steel plate imported from the so-called "VRA countries'; (ii) to
revoke al countervailing duty and antidumping orders in effect against imports of
stainless steel plate from any "VRA country"; and (iii) to obtain assurances from the
United States producers that they will not commence new antidumping or countervailing
duty proceedings against imports of stainless sted plate from any "VRA country"”.
Sweden is not a VRA-signatory country and, as aresult, even if the 14-year Finding
of Dumping is revoked or modified, imports of stainless steel plate from Sweden will
remain subject to all regular customs duties and to the antidumping and countervailing
duty laws while imports from the "VRA countries® have a"license to dump".

Seventh, no United States producer manufactures cold-rolled plate in large widths in
a continuous process. This product has never been widely offered for sale in the
United Statesand, in 1986, imports of this product from Sweden represented only one-
half of one per cent of total U.S. consumption of stainless sted plate.

Eighth, certain types of hot-rolled stainless sted plate which did not exist in the early
1970's are now being imported from Sweden in minimal quantities. These plates are
composed of patented grades of stainless steel which are not manufactured by any
U.S. producer.” (emphasis added by Avesta AB)

On 30 March 1987 the USITC published anoticein the Federal Register'® requesting public comment
regardingtherequest for review. Thepartieswhich commented ontherequest for areview investigation
were Allegheny Ludlum Corporation, Armco Inc., Jessop Steel Company, J&L Speciaty Products
Company, Washington Steel Corporation, and the United Steelworkers of America, represented by
the same counsel. The petitioners Avesta AB and Avesta Stainless Inc. also filed a response to the
notice, adding further information and argument to their petition. On 1 July 1987 the USITC, by a
three-to-two majority, dismissed the request, concluding that the petitioner had not shown changed
circumstances sufficient towarrant institution of areview investigation.*” Therationalefor thisdecision
as stated by the USITC is found in Annex I11.

20. On 8 July 1987 Avesta AB and Avesta Stainless Inc. filed a request with the USITC for
reconsideration of the USITC's determination not to institute a review investigation. It was stated in
the request that " somewhere in the administrative agency process, there was a serious misreading of
the basic facts." The factua misreadings aleged were:

1652 Fed. Reg. 9551 (25 March 1987).

1752 Fed. Reg. 24541 (1 July 1987).
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(1) the USITC conclusion that Avesta was exporting very significant
quantities of standard types of hot-rolled plate to the United States,
although the opposite was shown in the data;

2 the USITC's assumption that the import data for standard types of
stainless sted plate excluded Avesta s patented grades, when thelatter
were included in the data; non-standard types of stainless stedl plate
(KBR, Stavex and Ramex) did not compete with standard types of hot-
rolled plate;

(3) the USITC conclusion that import levels had not decreased since
Avesta spurchaseof aUSmill in 1976, athough Avestahad submitted
information showing the opposite;

4 the USITC conclusion that exports to the EC had not increased
significantly, although Avesta had submitted data showing this.

In aletter of 23 July 1987 to the USITC, counsel for the US domestic industry rebutted each point
raised by Avesta AB in its request for reconsideration and urged the USITC to regject the request.
On 18 August 1987 the USITC notified Avesta AB of its decision that reconsideration of the
determination was not warranted.

21. The 1987 decision by the US'TC not to initiate areview investigation was gppealed by Avesta AB
and Avesta Stainless Inc. to the CIT on 31 July 1987. On 27 October 1989 the CIT denied the motion
toinvalidatetheUSITC' sdetermination not toinstituteareview investigation.*®* On 14 September 1990
the United States Court of Appedls for the Federa Circuit affirmed the decision of the CIT.** On
13 December 1990 Avesta AB and Avesta Stainless Inc. petitioned the Supreme Court of the
United States for review of the Court of Appeals decision. On 18 March 1991 the Supreme Court
denied the petition for a writ of certiorari.?

. FINDINGS REQUESTED

22. Sweden requested the Pand to find that the ongoing imposition by the United States of anti-
dumping duties on stainless sted plate from Sweden congtituted a prima facie nullification or impairment
of Sweden' s benefits under the Agreement. Sweden set forth three argumentsin support of thisclaim:

) The anti-dumping duties were based on adetermination of injury from
1973; thelatter could not be considered avalid basis for the continued
imposition of such dutiesin 1992. Thus, the United States had acted
and was dtill acting contrary to Article 9:1 of the Agreement.

(i) TheUnited Statesauthoritieshad not, ontheir owninitiative, reviewed
the determination of injury, although such areview had been and was

18 Avesta AB and Avesta Stainless Inc. v. United States, 724 F. Supp. 974 (CIT 1989).

19 Avesta AB and Avesta Stainless Inc. v. United States, 914 F.2nd 233 (Fed. Cir. 1990).

2 Avesta AB, et al., Petitioners, v. United States, et al., 111 S. Ct. (1991).
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still warranted.  Thus, the United States had acted and was still acting
contrary to Article 9:2 of the Agreement.

(iii)  The United States authorities had not accepted Avesta s*! request for
areview of the determination of injury, athough Avesta had twice
submitted positive information substantiating the need for a review.
Thus, the United States had acted contrary to Article 9:2 of the
Agreement.

23. Sweden requested the Panel to recommend that the United States bring its measure into
conformity with the Agreement. The proper way to achieve such conformity, given the facts of the
case, would be revocation of the anti-dumping duty order and reimbursement of duties already paid,
to an extent that the Panel considered reasonable. In Sweden's view, the United States had imposed
and collected dutiesin amanner inconsistent with the Agreement sinceat | east 1985, theyear theUSITC
had received the first request from Avesta for a review investigation. The imposition of the duties
should have been terminated, at the latest, that year. Consequently, the United States should immediately
revoke the finding and reimburse duties paid since at least 1985.

24, The United States requested the Panel to find that the United States had acted in conformity
with the Agreement with respect to all of the alegations raised by Sweden in this dispute, and that
it therefore need take no steps to bring its laws or practice into conformity with the Agreement. The
United States' main arguments were that:

) Article 9required review of theimposition of anti-dumping dutiesonly
in certain circumstances, and there was no requirement for automatic
periodic review.

(i) The USITC's decision that Avesta had failed to submit positive
information substantiating the need for review of the 1973 injury
determination was properly explained and reflected an abjective
examination of the record before it.

(iii) Inview of the USITC' s two separate deter minations denying Avesta' s
petitions for review, areview of the 1973 injury determination upon
the United States investigating authorities initiative was not warranted.

25, Regarding Sweden's statement that the proper way to bring the United States' anti-dumping
measure into conformity with the Agreement would be for the United States to revoke the finding and
reimburse duties paid to the extent reasonable, the United States was of the view that even if the Panel
weretofind that theUnited States had acted inconsistently with the Agreement, such arecommendation
would be inappropriate. A panel should go no further than the general recommendation that a Party
bring its practices into conformity with the Agreement. A determination as to how to achieve such
conformity should be left to the Party, which was in the best position to make such a determination.
Furthermore, arequest for revocation and refunding of duties assumed that a review would find that

AThe term "Avesta' is used by Sweden and the United States in their respective arguments, and
in the official documents to which they refer, to indicate the Swedish stainless steel plate-producing
industry generaly (which, since 1984, has been comprised of the Swedish company, Avesta AB, the
Swedish-owned US mill, Avesta Inc., and the US sales company, Avesta Stainless Inc.). The 1985
and 1987 requests to the USITC for areview investigation were made by Avesta AB and Avesta Stainless
Inc. together.
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injury would not recur upon revocation. This was inconsistent with Sweden's argument elsewhere
that the decision to conduct a review was athreshold determination that did not prejudge the outcome
of the review. Thus, by requesting revocation and refunding of the duties, Sweden had apparently
prejudged the outcome of the review which it aleged should have been undertaken by the investigating
authorities.

26. TheUnited States noted that Sweden had included in itssubmissionsto the Panel certain factual
information pertaining to the period after 1987. In the view of the United States, this information was
not admissible in the Panel's proceedings, because it had not been presented to the USITC for its
consideration as part of Avesta's 1985 or 1987 requests for review, or at any time thereafter. Thus,
the investigating authorities had had no previous opportunity to consider whether such information
justified areview. Article 15:5 of the Agreement stated explicitly that panels shall examine a matter
based upon "the facts made available in conformity with appropriate domestic procedures to the
authorities of the importing country.” This meant that panel review of administrative decisions was
based on, and limited to, the record compiled by the investigating authorities. Information that was
not part of that record was thus not germane to the Panel's task, since it had never been presented
totheinvestigating authorities. By submitting information that was not part of that record to the Panel,
Sweden sought to bypass the review procedures of Article 9 of the Agreement, which entrusted to a
Party's investigating authorities the responsibility of deciding whether information submitted by an
interested party justified areview. Moreover, disparities between Sweden's post-1987 data and other
available dataillustrated clearly why it was inappropriate for a party to present this kind of new data
to a pand in the first instance, rather than presenting it to the administering authorities as part of a
request for areview.

27. Sweden asserted that it had not bypassed the investigating authoritiesin presenting information
pertaining to the period after 1987. The role of a Panel could not be circumscribed in the manner
suggested by the United States. Information pertaining to the period after 1987 was relevant in
connection with the argument that a Party to the Agreement was obliged to conduct a review on its
owninitiative"wherewarranted”. Thisabligation applied throughout thelifeof an anti-dumping order.
Article 15:5 of the Agreement did not in any respect narrow the scope of what the Panel could examine;
it explicitly stated that the Panel should examine the matter, based upon (1) the written statement of
the Party making the request and (2) the facts made available under the domestic procedures to the
authoritiesof theimporting country. Asfactorsrelevant to the anti-dumping order were under constant
development, information pertaining to the period after 1987 could not be disregarded. The argument
put forward by the United States that the USITC had had no previous opportunity to consider whether
such information justified a review had no merit. Furthermore, the obligation of the United States
to conduct areview on its own initiative was in no way limited by the fact that the latest request for
areview had been made in 1987.

V. ARGUMENTS OF THE PARTIES

A. Article 9:1 - Continued I mposition of the Anti-Dumping Duty Order

28. Sweden argued that the United States had acted, and was still acting, inconsistently with Article 9:1
in maintaining anti-dumping duties on imports of stainless sted plate from Sweden since 1973.

29. Sweden noted that Article 9:1 provided that " an anti-dumping duty shall remain in force only
aslong as ... necessary to counteract dumping that is causing injury”. Thus, Article 9:1 contained
ageneral legal obligation concerning the duration of anti-dumping duties. Since dumping that caused
injury could not, a priori be expected to last indefinitely, the provision set alimit on the duration of
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aduty. This, inturn, implied that an anti-dumping duty was temporary in nature. This conclusion
was reinforced by the Preamble of the Agreement:

"... anti-dumping practices should not constitute an unjustifiable impediment to
international tradeand ... may be applied against dumping only if such dumping causes
or threatens material injury to an established industry or materially retards the
establishment of an industry.”

It was also supported by the provision in Article 7:6 concerning price undertakings, which stated that
"[u]lndertakings shall not remain in force any longer than anti-dumping duties could remain in force
under this Code." The words "only aslong as" in Article 9:1 put alimit on the duration of an anti-
dumping duty, not in absolute and explicit terms - such as a fixed cut-off date - but implicitly, since
these words indicated that a duty had to be revoked if dumping, injury or a causa link between the
two no longer existed. The assurance provided for in Article 9:1 was essential in relation to the
recognition in the Preamble of the Agreement that anti-dumping measures should not constitute
unjustifiableimpedimentstointernational trade. Anti-dumping measureswereintended tobetemporary
and remedial measuresimposed solely for the purpose of counteracting injuriousdumping. If the Party
imposing aduty did not recognize this constraint on the duration of the measure, asituation could easily
occur in which the duty became more or less permanent. Sweden maintained that this was what had
happened in the present case.

30. Sweden maintained that the use of the word "shall" in Article 9:1 made the provision legally
binding on Parties. Theobligationin Article 9:1 could only befulfilled if the authorities kept the anti-
dumping dutiesunder appropriatesurveillance. Thus, investigating authoritieswereaobliged to monitor,
once anti-dumping duties were imposed, that the conditions of dumping and injury were fulfilled, and
that a causal link existed between the two. This requirement should be fulfilled during the lifetime
of an anti-dumping duty, provided that a reasonable period of time had elapsed since the final
determination of injury. If theinvestigating authorities could not find that the relevant conditionswere
met, the anti-dumping dutiesin question should berevoked. Thismonitoring need not bewithin certain
predetermined intervals, but had to be sufficiently effectiveto fulfil its purpose, whichwasto determine
whether the injury caused by the dumped imports had been remedied. When the monitoring resulted
in a finding that the injury had been remedied, the investigating authorities either had to revoke or
review the duty.

3L Sweden said that since the United States applied the pre-selection system? for injury
determinations, the appropriate and reasonable way of monitoring whether the duties were fulfilling
their aims would have been to monitor the origina determination of injury, in order to determine whether
it was still avalid legd basis for the continued imposition of the anti-dumping duties. The use of the
pre-sdection system for injury determinations had to be kept in mind when addressing the proper standard
for determining injury with an anti-dumping duty in force. As stated in the report of the Panel on
"United States - Countervailing Duties on Non-Rubber Footwear from Brazil" (hereinafter referred
to as the "Brazilian Footwear" report)®

ZUnder the pre-selection system, after a specific complaint has been investigated and a finding
of dumping and materia injury has been made, anti-dumping duties are applied on al importations
of the product concerned, without making a new determination of dumping and material injury for
each importation.

“Report of the Panel (unadopted), 4 October 1989, SCM/94, para. 4.4.
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"... the fact that Article VI:6(a) required an injury determination to levy duties,
combined with thefact that it had been implemented by the pre-selection system, made
it necessary to introduce areview mechanism under which countervailing duties, once
imposed, had to be reviewed if the circumstances justifying their imposition had
changed.”

In Sweden's view, the pre-selection system necessitated a system of monitoring whether the duties
were fulfilling their aim of remedying injury.

32. Sweden noted that the passage of time presumed change. Consequently, the longer the time
that passed, the greater thelikelihood for changes and development, and thegreater theneed for review.
Thus, time itself was arelevant factor for a decision on whether to initiate areview. The relevance
of the time factor might differ between different products, industries and countries. Furthermore, the
relevance of the time factor might depend on developments in economic factors of both a structural
and cyclica nature, as wdll as technologica developments. In the Committee on Anti-Dumping Practices
established under the 1967 Anti-Dumping Code, one participant had stated that

"Inview of the current high rate of technol ogica development and the speed withwhich
international commercial conditions change, thereisan obvious need for anti-dumping
actionstoberegularly reviewed by theauthoritiesconcerned. ... Theproper application
of the Code would result in anti-dumping duties being maintained for considerably
varying time periods, depending on the product concerned."

Sweden asserted that since 1973, the United States authorities had not provided any evidence on the
potential continuation of injury, or demonstrated that imposition of the anti-dumping duty was still
necessary to prevent injurious dumping. An injury determination that was amost 20 years old could
not be considered a valid basis for continued imposition of an anti-dumping duty. Even in theory,
it was extremely unlikely that nothing changed in a given industry as time passed, especially over a
period as long as 20 years.

33. Sweden maintained that discussions in the GATT regarding the elaboration of anti-dumping
rules reinforced the above arguments. In a report of a Group of Experts, adopted by the
CONTRACTING PARTIESinMay 1959, it wasagreedthat " [t]hese[anti-dumping and countervailing]
dutieswereto beregarded as exceptiona and temporary measuresto deal with specific casesof injurious
dumping or subsidization."?® It was further stated "that anti-dumping duties should remain in force
only so long as they were genuinely necessary to counteract dumping which was causing ... injury
...."% During the Kennedy Round negotiations, a"Draft Internationad Code on Anti-Dumping Procedure
and Practices" was circulated by the United Kingdom. In that Draft Code it was suggested that

"Anti-dumping duties ... shal berevoked as soon as ... the authorities concerned are
satisfied in the light of information at their disposa, ... that the imports, ... would
no longer cause or threaten materia injury ...."?

2" Problems and Issues in the Field of Anti-Dumping", submission by Canada, COM.AD/W/52,
25 March 1976, page 2.

#BISD 85/145, para. 4.
% |bid, para. 23.

2'Spec(65)86, 7 October 1965, page 21.



ADP/117
Page 16

The stated rationale for the suggested provisions on duration of anti-dumping duties was that:

"If full relief has been granted over a period of time on al consignments of goods
supplied by any one country this would demonstrate that the continued imposition of
the duties was unnecessary and,... the authorities concerned should ... revoke the
duties."?®

Inthe Committee on Anti-Dumping Practices established under the 1967 Code, anti-dumping measures
were recognized as temporary measures. in a 1977 Note by the secretariat, it was stated that with
regard to the duration of anti-dumping duties, the remaining problem, at the time of writing, was"the
fixing of reasonabletime-limitsfor review and for revocation.? In addition, therequirement to monitor
dutieswas recognized by the drafters of the present Agreement. Inan earlier exercisein the Committee
on Anti-Dumping Practices, Canada had stated as follows:

"Thereis probably some reasonable minimum period of time during which anti-dumping
duties may justifiably be imposed but, thereafter, the authorities concerned should be
required to monitor anti-dumping actions to ensure that actions are not maintained except
in cases of continued existence or threat of injury."*

34. Sweden explained that it was not arguing that Article 9 contained a clear-cut sunset clause.
However, the manner in which Article 9 had been implemented - and presumably interpreted - in the
domestic legidation of Canada, the EEC and Australiawasinstructive. All three had set explicit time-
limits for duration of anti-dumping duties. In this context, Sweden referred to the "sunset" clause
provisions in the anti-dumping legislation of these Parties. Nevertheless, in Sweden's view, the
introduction of periodic reviews or, for that matter, "sunset" clauses, did not necessarily implement
the obligation to monitor the duties in a manner which was consistent with the Agreement, as it was
possible, due to the different circumstances in individua cases, that injury had been remedied prior
to the expiry of any predetermined period.

35. The United States argued that it had not acted, nor was it till acting, inconsistently with
Article 9:1 in maintaining anti-dumping duties on imports of stainless steel plate from Sweden since
1973.

36. The United States maintained that Article 9:1 imposed a general legal obligation on Parties
to maintain anti-dumping measures only as long as and to the extent necessary to counteract injurious
dumping. Article 9:1 did not set forth any procedural mechanism for carrying out this obligation;
it contained no temporal limit for anti-dumping duties and no requirement that national investigating
authorities "monitor" anti-dumping measures - that is, routindy reconsider whether the domestic industry
was continuing to suffer injury or threat of injury by reason of the dumped imports.

37. IntheUnited States' view, alogical and appropriateway for aParty to ensurethat anti-dumping
duties were imposed only as long as necessary was to review, where warranted, the need for such
measures. This was precisely what Article 9:2 provided. Article 9:2 created the mechanism that
implemented the general legal obligation of Article 9:1. Thismechanism wasthe obligationto review,

% |bid, page 22.

2" Andytical Inventory of Problems and Issues Arising under the Anti-Dumping Code,"
COM.AD/W/68, 8 March 1977, page 43.

°COM.AD/W/52, page 2.
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in certain circumstances, the need for the anti-dumping duties. These circumstances were specific -
i.e., "wherewarranted" - and only in these circumstances were the investigating authorities required
to conduct a review, either on their own initiative or at the request of an interested party.

38. The United States explained that the drafters of Article 9 had a number of options available
to them, ranging from leaving the duration of anti-dumping duties completdly in the hands of investigating
authorities, to requiring constant investigation and ongoing determinations that the requirements of
Articles 2 and 3 of the Agreement were satisfied at al times. Rather than adopt either of these extreme
positions, or a sunset clause, the drafters instead struck a balance that provided that the need for
continuation of duties had to be reviewed when there was credible new information indicating that the
duties might not be needed. This common-sense rule was reflected in the " positive information” and
"where warranted" standards of Article 9.

39. The United States further argued that since any elimination of anti-dumping measures was
preceded by a review, it followed that if it was appropriate not to conduct a review, it was also
appropriate to maintain the anti-dumping measures. Thus, should the Panel determine that the
United States had acted in conformity with Article 9:2in not conducting afull review, the Panel should
also determine that no violation of Article 9:1 existed in this case.

40. The United States observed that there was no specific time period for review set by Article 9,
and its plain language did not suggest even a genera temporal requirement. A correct interpretation
of the Agreement was that it was the change in circumstances rather than the mere passage of time
that was relevant, as time passage alone did not automatically indicate that anti-dumping duties might
not be necessary. Whileit might be expected that astime passed, devel opments could occur suggesting
the need for review, it was not the time elapsed which necessitated the review, but the specific
developments that had transpired in that period. It was therefore agppropriate to require, as the Agreement
did, that the party requesting review specifically identify such developments and show why they
substantiated the need for review. Had the drafters intended Article 9 to have areview requirement
based on passage of time, they could easily have included it.

41. The United States argued that by the very terms used in Article 9:2, it was clear that there
was no lega obligation to review simply on the basis of the passage of time. The purpose of areview
under Article 9 was to determine whether, despite a previous finding of injury, the current situation
was such that injury would not recur upon revocation of the anti-dumping duty. There was nothing
in the Agreement suggesting that the standard for "positive information™ substantiating the need for
review became lower over time. The presumption that with the passage of time, circumstances were
increasingly apt to change in such a way as to warrant a review and revocation of the duty, was no
more sound than the opposite presumption, namely, that as long as dumping continued, import-related
injury would occur absent anti-dumping duties. Although investigating authorities might take time
alone into account, there was nothing in the Agreement mandating that the authorities had to do so.

42. Regarding Sweden's reference to " sunset” provisions®, the United States maintained that the
Agreement did not require periodic review or "sunset" provisions. The fact that a proposal requiring
periodic review of anti-dumping measures was included in the Draft Final Act embodying the results
of the Uruguay Round of Multilateral Trade Negotiations showed that there was no such requirement
in the existing Agreement. Article 11.3 of the draft Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade added a "sunset" provision for anti-dumping duties as
follows:

#See para. 34, supra.
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"Notwithstanding the provisions of paragraphs 1 and 2, any definitive anti-dumping
duty shall beterminated on adate not later than fiveyearsfromitsimposition... unless
the authorities determine ... that the continued imposition of the duty is necessary to
prevent the continuation or recurrence of injury by dumped imports."*

That this proposal was currently under negotiation for possible insertion in a future anti-dumping
agreement showed that there was no such requirement in the present Agreement. Moreover, the above-
guoted provision began with the phrase, " notwithstanding the provisions of paragraphs 1 and 2". The
"paragraphs 1 and 2" referred to in this Article were similar to Articles 9:1 and 9:2 of the present
Agreement. The use of the word "notwithstanding” would be necessary only if paragraphs 1 and 2
did not otherwise contain a requirement for periodic review which might lead to revocation.

43. The United States further argued in this context that the fact that certain Parties had chosen
to have "sunset" provisions did not ater what the Agreement required. Furthermore, such provisions
had been implemented by these Parties four years after the Agreement had entered into force, which
showed - in the absence of any indication to the contrary - that they had not been considered by these
Parties to be mandated by the Agreement.

44, The United States noted that Sweden had cited several documents that it claimed justified its
interpretation that periodic review was required under the Agreement.** These documents either did
not support Sweden' sposition or, infact, lent credence to theinterpretation based on the plain meaning
of Article 9 suggested by the United States. Sweden had cited the 1977 secretariat Note containing
the inventory of problems and issues arising under the Anti-Dumping Code* in which the secretariat
had stated: "Problem: fixing of reasonable time-limitsfor review and for revocation”. The existence
of thisreport made clear that contracting parties had considered theinclusion of atemporal requirement
for review and revocation of anti-dumping duties, but had chosen not to include one. Like the 1967
Anti-Dumping Code, the 1979 Agreement contai ned no such requirement for automatic periodicreview.
Far from demonstrating Sweden's textually unfounded position, this report helped to demonstrate the
correctness of an interpretation of Article 9 based on its plain meaning. Sweden had also cited the
1959 Report of the Group of Experts® which stated that anti-dumping duties were to be " exceptional
and temporary measures’. Such language did not impose any specific obligation on contracting parties
with regard to review of dumping orders. In addition, Sweden had cited the statement by the same
Group of Experts that

"... anti-dumping duties should remain in force only so long as they are genuinely
necessary to counteract dumping which was causing or threatening materia injury to
a domestic industry." %

This statement did not go beyond Article 9:1, which contained a similar standard. Furthermore, the
statement begged the question of how investigating authorities were to determine that duties were
"genuinely necessary.” In the United States' view, Article 9:2 contained the specific mechanism for
doing so.

MTN.TNC/W/FA, 20 December 1991, page F.21.
#See paras. 32-33, supra.

#COM.AD/W/68, 8 March 1977.

*BISD 85/145, para.4.

% |bid, para. 23.



ADP/117
Page 19

45, The United States noted that Sweden had also referred to the United Kingdom's 1965 " Draft
International Code on Anti-Dumping Procedure and Practices"*’, citing a passage under the heading
"Rationae" that stated that

"If full relief has been granted over a period of time on all consignments of goods
supplied by any one country this would demonstrate that the continued imposition of
the duties was unnecessary and, in the unlikely event that no request for revocation
had been received, the authorities concerned should, neverthel ess, revoketheduties." %

Contrary to what Sweden had alleged, the above-quoted statement was the rational e behind a proposed
provision that addressed dumping, not injury. The relevant part of the provision read as follows:

" Anti-dumping duties ... shall be revoked as soon as (i) full relief from duty has been
granted in accordance with Provision 16 over asufficiently long period to demonstrate
that the goodsin question will continueto besold at undumped prices...."* (emphasis
added by the United States)

46. The United States referred to the statement by Canada that Sweden had quoted from
COM.AD/W/52:

"The proper application of the Code would result in anti-dumping duties being
maintained for considerably varying time periods, depending on the product
concerned."

and said that this was entirely consistent with the practice of the United States and with Article 9 -
that duties bereviewed for possiblerevocation, if and when the circumstances of the particular product
warranted it.

47. Regarding Sweden' s reference to the Brazilian Footwear Pandl report*, the United States asserted
that paragraph 4.4 of this report, seen in proper context, supported the position of the United States
on what Article 9 required:

"[T]hefact that Article V1:6(a) required an injury determination to levy duties, combined
withthefact that it had beenimplemented by the pre-sel ection system, madeit necessary
to introduce a review mechanism under which countervailing duties, once imposed,
had to be reviewed if the circumstances justifying their imposition had changed. In
other words, the continuing obligation regarding determination of injury was
implemented through periodic reviews."

Thefirst sentence of the above quotation stated that review wasnecessary if circumstances had changed.
The next sentence began with the phrase, "in other words," which indicated that what followed in the
sentence - periodic reviews - was in substance the same as what preceded it in the previous sentence -

3'See para. 33, supra.

*¥Spec(65)86, 7 October 1965, page 22.
* |bid, page 21.

“©COM.AD/W/52, page 2.

“See para. 31, supra.
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changed circumstances. Read as a whole, therefore, this statement meant that reviews were to be
conducted from timeto time, if and when circumstances had changed. This was the standard applied
by the United States. Nothing in the above-quoted paragraph indicated that reviews had to be provided
simply after passage of a particular amount of time.

48. The United States further asserted that what had been at issue in the Brazilian Footwear case
were the circumstances under which a signatory was required to conduct an injury investigation on
goods from a country that had newly become a signatory of the Agreement on Interpretation and
Application of Articles VI, XVI and XXIII of the General Agreement (hereinafter referred to as the
"Subsidies Agreement™). A conclusionthat Article 9 of the Agreement required reviews after periodic
intervals would not have been germane to that issue.

49, The United States argued further that, contrary to Sweden's claims, Article 9 contained no
"monitoring” requirement. The text of Article 9 contained nothing suggesting such a requirement.
Since there was nothing explicit in Article 9:1 about monitoring, Sweden's claim had to be that such
an obligation was implicit in Article 9:1. Sweden had pointed to nothing, however, to indicate that
the drafters of the Agreement had intended this unstated obligation. Given how specific the drafters
had been about reviews in Article 9:2, it was not reasonable to conclude that they had also intended
certain similar procedural obligations - that they chose not to enumerate - in Article 9:1. Moreover,
while Sweden had argued that monitoring was required under Article 9, Sweden had failed to explain
what monitoring would consist of and how it would differ from areview itself, and had acknowledged
that the Agreement did not specify any methodology for monitoring.

50. TheUnited States asserted that no other Party to the Agreement engaged in the kind of ongoing
"surveillance" suggested by Sweden, for thereason that to do so would placetheinvestigating authorities
in anear-constant state of investigating the conditions surrounding al outstanding anti-dumping duty
orders. Tobemeaningful, monitoringwould necessarily entail thevery typesof examination undertaken
in an actual review. Furthermore, Article 7 of the Agreement, pertaining to price undertakings,
demonstrated that when the drafters of the Agreement had intended some type of surveillance, they
had stated it plainly in the text of the Agreement. Article 7:5 provided that

" Authorities of an importing country may require any exporter from whom undertakings
have been accepted to provide periodically information relevant to the fulfilment of
such undertakings, and to permit verification of pertinent data.”

Article 7:6 contained aprovision for reviewsof undertakingsthat wasidentical toArticle 9. Apparently
the drafters of the Agreement had believed that the language on reviews in Article 7, by itself, did
not imply monitoring the undertaking; thus, they had explicitly included amonitoring provision. This
was in contrast to Article 9, which contained no explicit mention of monitoring.

51. Sweden rejected the United States' interpretation of Article 9:1, in particular as it would add
a punitive element to the imposition of anti-dumping duties that had not been foreseen under the
Agreement. Sweden also questioned the strict reliance of the United States on the "plain language”
of the Agreement. According to generally accepted principles of public international law regarding
treaty interpretation, as codified by the Vienna Convention, a comprehensive interpretation had to be
made, taking account of the treaty's context and in the light of its objectives and purposes. This had
been overlooked by the United States. Under United States procedures, an injury determination could
beregarded asavalid lega basisfor continued imposition of anti-dumping dutiesindefinitely. Sweden
asserted that the United States' argument that no other Party engaged in monitoring or surveillance
of anti-dumping duties was not correct. According to Sweden's information, every other Party to the
Agreement had implemented Article 9:1 either by a clear-cut sunset clause, under which the duties
wererevoked after apre-determined period of time, or by periodicreviews, i.eby akind of monitoring
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mechanism. While these two ways of implementing Article 9:1 might not in all cases be perfect, they
were nevertheless examples of what Sweden regarded as a reasonable interpretation of Article 9:1.

52. Sweden said that it had never argued that investigating authorities should bein a" near-constant
state of investigating the conditions surrounding all outstanding orders’. What it had argued was that
the responsibility of the investigating authorities did not end with the decision to impose anti-dumping
measures. Inorder toimplement Article 9:1, it wasnecessary for theinvestigating authoritiesto follow,
inter alia, developments onthe market for the product covered by the measure. If not, theinvestigating
authorities could not know when, according to Article 9:2, they were abliged to review a measure
on their own initiative.

53. AstotheUnited States' argumentsregarding Articles 7:5and 7:6 of the Agreement*?, Sweden
said that these arguments concerned a different issue, namely, how to control that a price undertaking
was respected and fulfilled by the exporter. Contrary to an ordinary anti-dumping duty, a price
undertaking was not under the control of the investigating authorities. 1t was the exporter who was
obliged to pricethe product at acertain level. Theonly way for theinvestigating authoritiesto control
the prices of the exporter was by requesting him to provide certain information. In order to facilitate
such control, Article 7:5 provided certain rights for the authorities vis-avis the exporter. This kind
of control had no similarities to the concept of monitoring whether an anti-dumping duty was il
necessary to counteract injurious dumping. The fact that Article 7:6 contained language similar to
Article 9:2 merely underlined that the obligations put on the investigating authorities concerning the
duration of price undertakings corresponded to the obligations concerning the duration of anti-dumping
duties.

B. Article 9:2 - Failure of the United States to Self-Initiate a Review

54, Sweden asserted that the United States, by keeping the duty on imports of stainless stedl plate
from Sweden in force without taking any initiative to conduct areview, had acted and was still acting
contrary to Article 9:2 of the Agreement. In Sweden's view, it was beyond doubt that a review was
warranted in the present case. The long period of time and the facts of the case showed that the
determination of injury from 1973 had lost its vaidity as a basis for the continued imposition of anti-
dumping duties and that the duties should have been revoked.

55. Sweden argued that while Article 9:1 contained a generd lega obligation concerning the duration
of anti-dumping duties, Article 9:2 contained amore specificlega obligation concerning theinitiation
of areview of the need for continued imposition of anti-dumping duties. Article 9:2 complemented
the general lega obligation in Article 9:1, but legally, both contained separate obligations. The
provisionsin paragraphs 1 and 2 of Article 9 were related as they both concerned the duration of anti-
dumping duties. Both were operative, and consequently, both had to be implemented in domestic
legidation. Article 9:2 specified when a review, in the meaning of the Agreement, was required.
It contai ned two complementary - not aternative- provisions, ontheonehand for self-initiated reviews,
and on the other hand for reviews when an interested party so requested and submitted positive
information substantiating the need for review. The word "shall" indicated that there was a lega
obligation of the investigating authorities under Article 9:2. It was the investigating authorities, as
a governmental body, that had to show that the continued imposition of an anti-dumping duty was
necessary to counteract dumping which was causing injury.

“2See para. 50, supra.
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56. Sweden noted that the first part of Article 9:2 stated that, " The investigating authorities shall
review the need for the continued imposition of the duty, where warranted, on their own initiative

..." Thewords"on their own initiative" placed an obligation on the investigating authorities to take
the initiative to review the need for the anti-dumping duty. Since it was the investigating authorities
that had taken the decision to levy the duty, it was these same authorities that had the responsibility
to initiate a review. This obligation could be interpreted as a safeguard against passivity of any of
the interested parties. The purpose of such a safeguard would be to assure that a duty did not remain
in force when the original determination had lost its validity as a basis for the continued imposition
of duties. Without an assuranceof thiskind, an anti-dumping duty could remaininforcefor anindefinite
number of years, and the duty would become more or less permanent. Thiswould be contrary to the
Agreement, as anti-dumping duties were regarded as temporary and remedial measures intended to
relieve injury caused by dumped imports.

57. Sweden asserted that the investigating authorities' obligation to review a measure on its own
initiative had been recognized in the Brazilian Footwear Panel report:

"[T]hefacttheArticleV1:6(a) required aninjury determinationtolevy duties, combined
withthefact that it had beenimplemented by the pre-sel ection system, madeit necessary
to introduce a review mechanism under which countervailing duties, once imposed,
had to be reviewed if the circumstances justifying their imposition had changed. In
other words, the continuing obligation regarding determination of injury was
implemented through periodic reviews." (page 20, para. 4.4)

"The Pand recdled that Article V1:6(a) of the Generd Agreement required a contracting
party not to levy a countervailing duty on the importation of goods unless there had
been an injury determination and that this requirement imposed an ongoing obligation
throughout the life of the decision to impose such a duty." (page 20, para. 4.5)

The Panel concluded in this case that there was an ongoing obligation on the investigating authorities
imposing the duty to undertake a review periodically. In setting the threshold for the notion "where
warranted”, it had to be assumed that this threshold should not be higher than the threshold for the
initiation of a review after positive information had been submitted by an interested party.

58. Sweden argued that the situation in the Avesta case was an example of when a review was
warranted, and that an assessment of this question had to begin with the facts that had formed the basis
for the origina determination of injury in 1973. The facts supported the contention that the situation
in 1992 was substantialy different from the situation in the early seventies. This should have led the
investigating authorities to conduct a review on their own initiative, and subsequently to revoke the
anti-dumping dutiesin question. In thiscontext, Sweden noted that the determination from 1973 stated
that imports of stainless steel plate from Sweden as a percentage of apparent US consumption had
increased from two per cent in 1970 to nearly 12 per cent in 1972, and that as a percentage of total
imports, had increased from 19 per cent in 1970 to 58 per cent in 1972. These findings had to be
read in connection with Article 3:2 of the Agreement, which stated that

"With regard to volume of the dumped imports the investigating authorities shall
consider whether there has been a significant increase in dumped imports, either in
absolute terms or relative to production or consumption in the importing country."

Facts that had emerged since 1973 showed that the conditions stipulated in Article 3:2 were no longer
fulfilled. Imports of stainless sted plate from Sweden had decreased substantialy since the determination
of injury had been made and had, since 1974, remained at negligible levels. Between 1974 and 1991,
imports from Sweden, in relation to apparent US consumption, had in most years been below one
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per cent, with an average during those years of less than 0.9 per cent per year. Sweden noted that
these figures included three products - Stavex, Ramex and Type 904L - that had been excluded from
the scope of the anti-dumping order in 1976 and had not been subject to anti-dumping duties since
then. Thefigures also included other products - KBR, 253 MA, 254 SMO - that should be excluded
from the scope of the order since these products did not compete with any type of stainless stedl plate
made in the United States. In addition, Sweden's share of total imports of stainless steel plate had
decreased substantially since the original determination of injury. During the period 1974 to 1991,
US imports from all sources represented less than nine per cent of US consumption. Thus, imports
from Sweden were now at negligible levels, and the conclusions in the 1973 determination of injury
were no longer valid as a basis for continued imposition of the anti-dumping duties.

59. Sweden aso noted that in the determination of injury from 1973, it was stated that:

"One of the principal reasons for increased Swedish concentration on the U.S. market
wasthedeclinein demand for stainless-steel plate and sheet in Sweden' slargest market,
Western Europe. ... However, exports to Western Europe fell off ... in 1971, while
exports to the United Statesincreased sharply. With theloss of its Western European
market, Sweden maintained its total export level in 1971 by increasing its exports to
the United States and to other markets outside of Western Europe."*

Sweden asserted that this conclusion had also lost its validity. Swedish exports of hot-rolled sheet
and plate to the ten-member European Community (EC-10) had increased by over 30 per cent from
1972 to 1985. During the same period, Sweden's total exports of hot-rolled sheet and plate to al
countries had declined by over 16 per cent.** Exports of both cold-rolled and hot-rolled products in
thicknesses exceeding 4, 75mm to the 12-member European Community (EC-12) had amountedin 1972
to 18,876 tons, in 1980 to 27,203 tons, in 1985 to 39,131 tons and in 1990 to 46,432 tons.*® Another
relevant and substantial difference in the conditions in 1971 and 1972, as compared to the current
situation, which contributed to the explanation of the increase of Swedish exports to the EC, was the
Free Trade Agreement between the European Coal and Steel Community and Sweden, which entered
into force on 1 January 1974. Prior to 1974, the EC applied a seven per cent ad valorem duty on
importsof stainlesssteel platefrom Sweden. The Free Trade Agreement provided for staged reduction
of customsduties, which werediminated on 1 January 1980. Asaresult, stainless sted plate between
Sweden and the EC was traded duty-free and with no quantitative restrictions. Thus, the increase of
Swedish exportsto the EC, largely explained by the Free Trade Agreement, invalidated the conclusion
containedinthedetermination of injury from 1973 concerning " oneof the principal reasonsfor increased
Swedish concentration on the U.S. market".

60. Sweden further noted that in the determination of injury from 1973 it was stated that:

"There is considerable room for expansion of exports to the United States not only
by altering market priorities but also by increasing production”.

“Determination of Injury by the United States Tariff Commission in Stainless Steel Plate from
Sweden, Investigation No. AA1921-114, T.C. Pub. 573, May 1973, pp. 5-6.

“Brief for Plaintiffs-Appellants, AvestaAB and Avesta Stainless Inc. v. the United States, Appeal
from the United States Court of International Trade, United States Court of Appeals for the Federal
Circuit, Appeal No. 90-1120, 12 February 1990, page 8, footnote 13.

%See Annex V, infra.
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Theacquisitionby Avesta*®in 1976 of ahot-rolling plate-producing mill intheUnited Stateshad resulted
in a change in its export behaviour which had rendered the above-cited conclusion invalid. This mill
was presently one of the United States' largest producers of hot-rolled stainless steel plate. The
acquisition had resulted in adecline of ailmost 40 per cent of AvestaAB'sexports of hot-rolled stainless
steel plateto the United States. Therestructuring of the stainless steel industry in Sweden had resulted
in decreased capacity to produce hot-rolled stainless steel plate both in absolute and relative terms
compared to al other stainless steel products. In addition, the individual Swedish mills had aso
restructured. From 1984 to 1986, the mill in Avesta had decreased its capacity to produce hot-rolled
plate by over 10 per cent. Accordingly, the conclusion in the determination of injury from 1973
concerning Sweden's "room for expansion” was no longer valid.

61. Sweden argued that the USITC had failed to consider the relevance of the relief programmes
in the steel sector to the issue of whether the US industry was suffering injury. Sweden noted that

Article 3:3 of the Agreement stipulated how the impact of dumped imports on the domestic industry
should be assessed:

"The examination of the impact on the industry concerned shall include an evaluation
of al relevant economic factors and indices having abearing on the state of theindustry

In the 1973 determination of injury, it was stated, regarding the state of the US industry, that:

"By reasons of the LTFV sales on the part of the Swedish exporters, U.S. producers
prices havefailed to increasein proportion to increased costs of domestic production.”

" Other costsof production have a so increased, thusresultingin asevere profit squeeze
for the U.S. producers, caused - at least in part - by their inability to raise prices
sufficiently to meet competition from LTFV imports of stainless-steel plate from
Sweden."

"A review of the accounting procedures and financia statements of the principa
producers of stainless-steel plate finds an overal decline in profits and returns on
investment."

"For their stainless-stedl plate operations aone, net operating profit as a percentage
of net sales of stainless-stedl platedeclined ... from4.4 per centin1968t0 1.5 per cent
in 1972."

These facts had also changed to an extent that the above-cited conclusions were outdated. Several
proceedings under Section 201 of the Trade Act of 1974 and voluntary export restraints concluded
in 1986 with major exporters of steel to the United States had had an important impact on the condition
of the domestic industry. Repeated protection of this kind had significantly altered, and financially
improved, the state of the US industry, and this was confirmed by a number of reports and studies

“The acquisition in 1976 was made by the Axel Johnson Group, of which Avesta Jernverks was
amember. Asexplainedinpara. 12 supra, AvestaJernverkswas subsequently renamed " Avesta AB".
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by the US Government.*” As aresult of this adjustment, the facts upon which the determination of
injury from 1973 had been based were no longer valid.

62. Sweden aso noted that in the context of arguments relating to the USITC's decision not to
initiate areview upon request, the United States had argued that Avesta had failed to demonstrate the
relevance of the VRAS to the volume and price effects of imports from Sweden.® However, the
USITC had not contested the evidence showing that the US steel VRA programme had resulted in a
significant improvement in the economic condition of the US stainless steel plateindustry. TheUSITC
and the United States in its arguments had overlooked that the relief programmes were of direct relevance
to theissue of whether the USindustry was sufferinginjury. Theimpact of the programmes on Swedish
volumes or prices was, in this context, not relevant, as it was not necessary to consider the volume
and price effectsof importsif therewasno injury. Theimprovement in the condition of the USindustry
resulting from the relief programmes had minimized the likelihood that the US industry was experiencing
materia injury. Consequently, the results of the relief programmes had substantiated the need for
areview.

63. Sweden aso noted that total imports of stainless steel plate, in relation to apparent
US consumption, had decreased by approximately 40 per cent between theyears 1972 and 1991 while,
at the same time, total exports from the United States had increased by 670 per cent.*® Thus, the
conclusion in the determination of injury from 1973 concerning the state of the US industry was no
longer valid.

64. Sweden said that it was difficult to judge whether the United States, in Section 751 of the Tariff
Act of 1930, as amended, respected the Agreement's obligation to self-initiate a review. However,
it seemed that, based on the experience of the Swedish exporter in the present case as well as on the
USITC's past practice, the USITC had not provided any real scope or practical possibility to conduct
self-initiated reviews in its implementation of Article 9. For example, the USITC had not examined
the information specifically attributable to this case regarding the state of the US domestic industry,
even though these facts had been prepared by that very agency.

65. The United States denied that by keeping the duty on imports of stainless sted plate from Sweden
in force without self-initiating a review, it had acted and was still acting contrary to Article 9:2 of
the Agreement.

66. The United States pointed out that Article 9:2 was phrased in the disunctive: investigating
authorities shall review upon their own initiative or if an interested party submits positive information
substantiating the need for review. The use of the word "or" indicated that a Party had to provide
the opportunity for either self-initiated reviews or reviews upon request.

“"The" 1988 Report of the President under the Steel Import Stabilization Act” (53 Fed. Reg. 38703,
3 October 1988) showed that a substantial process of adjustment had taken place in the United States.
The USITC's 1988 annual survey concerning competitive conditions in the steel industry and industry
efforts to adjust and modernize showed radica changes in many areas. A specia study by the
Congressiona Budget Office in 1987 concerning the impact of federa policies in the stedl industry
recommended that trade restraints should be continued as a means of increasing domestic production
and profitability.

“See para. 192, infra.

“See Annex 1V, infra.
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67. TheUnited States said that the Brazilian Footwear Panel report to which Sweden had referred™
also supported the United States' position that it was sufficient under Article 9:2 to provide reviews
upon request of an interested party. This Panel report stated that

"... theregquirementsof Article 4:9 applied, mutatis mutandis, to acase under theCode
where a countervailing duty imposed without an injury determination, subsequently
became subject to the Code's provisions and therefore eigible for an injury
determination."**

Article 4:9 of the Subsidies Agreement was identical to Articles 9:1 and 9:2 of the Anti-Dumping
Agreement. The United States procedure for providing an injury determination in transition cases
such as those described in the above quotation provided only for reviews upon request, and did not
contain any provision for self-initiated reviews. ThePanel had examined this procedure and concluded
that

"In the Panel's view, the US legislation implementing the Code (in particular section
104(b) of the [Trade Agreements Act of 1979]) effectively provided Brazil with a
procedure for the examination of injury and the possible subsequent revocation of the
pre-existing countervailing duty order asof thedateof therequest. ThePanel concluded
that the approach taken in this case was consistent with US obligations under the Code
as derived from Article V1:6(a) of the General Agreement.">?

In light of Brazil's opportunity to request areview, the Panel in that case had not found it necessary
to consider whether the United States should have initiated the review on its own initiative under
Article 4:9 of the Subsidies Agreement, even though that Articlewasworded identically to Articles 9:1
and 9:2 of the Agreement.

68. The United States said that even though Article 9 could be read to require only one type of
review or the other, the practice of the United States was to provide more than the minimum required.
Section 751(b) of the Tariff Act of 1930 and the USITC's procedural regulations provided for reviews
upon reguest or upon receipt of information by the USITC showing changed circumstances sufficient
towarrant review. Moreover, the USITC had conducted at |east one such review on its own initiative.

69. TheUnited Statesalso noted that Article 9:2 provided that investigating authoritiesshall review
the need for anti-dumping duties "where warranted". The inclusion of "where warranted” in the
provision indicated that self-initiated reviews were not automatic, but were only required when there
was a reason to conduct them.

70. Regarding Sweden's argument that the words "on their own initiative" placed an obligation
on the investigating authorities that could be interpreted as a safeguard against passivity of any of the
interested parties™, the United States noted that "interested parties’ were generally those that had a
financial stake in either the maintenance or eimination of the anti-dumping measures. Such parties
were unlikely to remain passive in the face of negative economic effects caused by continuation of

See para. 57, supra.

51 United States - Countervailing Duties on Non-Rubber Footwear from Brazil, 4 October 1989,
SCM/94 (unadopted), para. 4.10.

*2 |bid, para. 4.11.

*3See para. 56, supra.
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anti-dumping measures, and could be expected to bring relevant information to the attention of the
investigating authorities.

71. The United States said that in the present case, the issue of whether the USITC should have
self-initiated a review without having received a request had not arisen, because requests had been
filed. Avesta had petitioned the USITC for review not once, but twice. At both times it had raised
numerous allegations that it claimed justified areview, and at both times the USITC had conducted
apreliminary review of those allegations. The USITC had weighed the allegations, considered other
information, and rendered an opinion analyzing why afull review was not justified. The USITC had
properly determined not to conduct afull review upon Avesta stwo requests, on the basis of itsfinding
that Avesta had failed to submit positive information substantiating the need for review.>

72. The United States said that if, on the basis of specific requests by an interested party, there
wasinsufficient reason for areview, aself-initiated review wasin no way warranted. Thiswas because
the evidentiary standard applicableto both types of reviewswasthe same. Theonly difference between
the two types was the source of the information leading to the review: in one case it was submitted
by an interested party, and in the other case it was not. However, the threshold was the same.
Logically, the standard for reviews on request could not be higher than the standard for self-initiated
reviews. Sweden had claimed that the investigating authorities were obliged to take the initiative to
review the need for an anti-dumping duty. However, the changed circumstances that Sweden alleged
should have caused the USITC to self-initiate areview investigation, werethe very same circumstances
upon which Avesta had unsuccessfully based itstwo requestsfor review. The USITC was not required
to self-initiate a review based on these same circumstances.

73. Furthermore, the United Statesnoted that Sweden had included initsargument beforethe Panel
certain information pertaining to the period after 1987, the year of the USITC's decision on Avesta's
second request. This information had not been presented to the USITC. Thus, the USITC had had
no previous opportunity to consider whether such information justified areview. If Sweden believed
that the new information justified a review, its exporter Avesta could file a new request for review.

74. The United States asserted that Sweden's emphasis on self-initiation of reviews of injury
determinations glossed over the fact that Avesta continued to have a margin of dumping assigned to
it and, since June 1982, had not availed itself of the opportunity to have areview by the DOC to reduce
or eliminate that margin.

75. Regarding the United States charge that since 1982 Avesta had not requested the DOC to review
themargin of dumping in order to reduce or eliminate it, Sweden stated that on two occasions Swedish
exporters had been subject to administrative reviews. Onthefirst occasion, Nyby-Uddeholm had been
granted zero-margins, and on the second, Nyby-Uddeholm had been granted amargin of 4.46 per cent,
while Avesta Jernverks had obtained a zero-margin. It was for this reason that no such attempt had
been made since 1982. However, theissue of dumping wasirrelevant, sincethe issue before the Panel
waswhether the United States had acted inconsistently with Article 9 of the Agreement. Furthermore,
there had been no evidence of dumping from Avesta AB since 1980. Sweden contested the US view
that Avesta could have obtained areview long ago had it stopped dumping. It would have been nearly
impossiblefor Avestanot to have had at | east technical marginsof dumping attributed toit over aperiod
of three consecutive years, which was the United States requirement. Sweden explained that the risk
of technical margins of dumping would always be present due to (1) the United States methodol ogy
for caculating the dumping margin, such as comparing single export transactions with a weighted average

**The arguments of the United States on this point can be found in the section entitled " Factual
Arguments’.
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of home market sales, and (2) the currency fluctuations between the Swedish kronaand the US dollar.
Sweden also understood that even if these requirements were fulfilled, it was within the discretion of
the DOC to decide whether or not to revoke an anti-dumping duty order.

76. Sweden argued that providing for reviews upon request did not relieve theresponsibleauthority
of itsobligationtoself-initiatereviews, wherewarranted. TheUnited Stateshad had severa possibilities
to initiate areview. The duty had been in force since 1973 and the first request for review had been
presented in 1985. As shown in Avestd s request, most of the "changed circumstances' related to
developments during the seventies.

77. Regarding the United States' allegations with respect to data presented to the Panel pertaining
to the period after 1987, Sweden referred to its arguments in paragraph 27, supra.

78. Sweden noted that, in the context of the United States' arguments in defense of the USITC's
failluretoinitiate areview investigation on Avesta s request, the United States had claimed that Avesta
had not presented information to substantiate its claim regarding a change in market strategy.® However,
it would be impossible for Avesta or any other individua company to provide evidence of the kind
required by the USITC. Such an investigation could only be made by an entity having access to
information on the full market situation, i.e. the USITC. This supported Sweden's position that the
USITC had a responsibility to undertake a review on its own initiative.

C. Article 9:2 - United States Dismissal of Requests for the Initiation of a Review

79. Sweden argued that the United States had acted in a manner contrary to Article 9:2 by not
accepting the Swedish exporter' srequestsfor areview of the 1973 injury determination. Inthe present
case, Avestahad twice submitted positive information substantiating the need for areview. However,
the United States had rejected those requests.

80. The United States argued that it had not acted in a manner contrary to Article 9:2 by not
accepting the Swedish exporter's requests for areview of the 1973 injury determination. In both of
Avesta' s requests for a review, the USITC had objectively examined the evidence before it and had
explained the reasons for its decision.

81. The Parties made legal arguments (paras. 82-108, infra) relating to the interpretation of the
obligationsinArticle 9:2, andfactual arguments(paras. 109-193, infra) relatingtothe USITC' sfindings
and anaysis on the basis of theinformation beforeit in Avesta's 1985 and 1987 requestsfor areview.

1. Legal Arguments

82. Sweden argued that according to Article 9:2, the review procedure was divided into two steps
and involved two separate decisions. First, the investigating authorities had to determine whether
a review was needed, and second, they had to determine whether prolongation of the duties was
necessary. Thefirst determination should be based on an examination of whether theinjury had been
remedied. This would imply a decision as to whether the origina determination of injury was still
valid asalega basisfor the continued imposition of theanti-dumping duties. Thisdetermination should
be based on the original injury determination and on whether the circumstances described therein, or
other circumstances relevant to the case, were, in any respect, sufficiently different from the former
situation so as to invaidate the determination. |f that were the case, areview had to be conducted.

*See para. 139, infra.
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The factors being considered had to be examined in connection with the provision in Article 3 of the
Agreement. In the present case, the determination had been madein 1973, based on factsfrom earlier
years. Those facts had to be examined in relation to the current situation. The purpose of the second
stage, the actua review, would then be to determine whether continued imposition of the duties was
till necessary. The proper standard for such a determination would be to examine whether injury
would recur if the duties wereremoved. In other words, theinvestigating authorities had to determine
that a prolongation was necessary in order to counteract recurrence of injury.

83. In Sweden's view, the threshold set by the reference in Article 9:2 to " positive information”
and "where warranted" should not be interpreted as a more burdensome requirement than the standard
for initiation of an anti-dumping investigation. Article 5:1 required that in order to initiate an
investigation, theauthority had toreceivearequest including” sufficient evidence” of injuriousdumping.
It could be argued that the concept of "evidence" in Article 5:1 in itself implied a higher degree of
proof than the more neutral notions of "positive information”, and "where warranted”, and that
consequently, thestandard for initiating areview should belower thanthat for initiating aninvestigation.
It was clear that the determination whether to initiate an investigation required alower level of evidence
than the findings in the final determination. This followed from the fact that the term "sufficient
evidence' in Article 5:1 implied that less evidence had to be at hand than what the notion of " positive
evidence' in Article 3:1 required. Also, the investigating authorities were less informed about the
facts of acase in the first stage of the procedure than in the fina stage. Logically, the threshold for
initiating a review had to be set a alower level than the standard for the ultimate determination in
areview procedure. In thiscontext, Sweden noted that the decision whether or not to initiate areview
merely determined whether such areview waswarranted; it did not prejudge the outcome of thereview.
Nevertheless, in Sweden' s view the facts that Avesta had presented to the USITC would, in areview,
have shown that the continued imposition of anti-dumping duties was not necessary to counteract injurious
dumping.

84. Sweden argued, referring to several dictionaries, that apure linguistic comparison of the terms
used in Articdles 3:1, 5:1 and 9 - "positive evidence", " sufficient evidence", "information”, and " positive'
- showed a fundamental difference between them.

85. Sweden noted that in the" Draft International Code on Anti-Dumping Procedure and Practices’
circulated by the United Kingdom, it was suggested that:

" Anti-dumping duties ... shall be revoked as soon as ... the authorities concerned are
satisfied in the light of information at their disposa, ... that the imports, ... would
no longer cause or threaten materia injury ...."%®

The rationale for the above proposal, as earlier stated, was that

"If full relief has been granted ... and, in the unlikely event that no request for
revocation had been received, the authorities concerned should, nevertheess, revoke
the duties.">’

Sweden maintained that in light of the above arguments, al that was required for the decision whether
or not to initiate a review was information which indicated that the original determination of injury
had lost its validity as abasis for the continued imposition of anti-dumping duties. When an interested

*Spec(65)86, 7 October 1965, page 21.

" Ibid, page 22.
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party had been able to provide such information, it was the investigating authorities which had the
responsibility to demonstrate that prolongation of the anti-dumping duties was necessary to prevent
injury.

86. Sweden said that the United States' statute regarding injury reviews provided for theinitiation
of reviews only if there were "changed circumstances sufficient to warrant areview". The statute
thus imposed two requirements. (1) a "change" had to have occurred in the circumstances existing
a the time of the origina determination; and (2) these " changed circumstances" had to be " sufficient
to warrant areview" - that is, they had to prove that injury would not recur upon revocation of the
order. These requirements did not correspond to the language of the Agreement; they added an extra
burden on the party requesting the review for which there was no explicit support in the Agreement.

87. The United States asserted that it had not acted in a manner contrary to Article 9:2 by not
granting the Swedish exporter's requests for areview of the 1973 injury determination.

88. The United States maintained that Article 9:2 provided that the purpose of review was to
determine the need for the continued imposition of the duty. Taken together with Article 9:1, this
meant that an Article 9 review determined whether the duty was still needed to counteract injurious
dumping. Asearlier stated, Article 9 set forth the circumstances under which areview was required,
but did not provide specific procedures for how the review was to be conducted, nor did it set forth
any standard governing decisions on whether to modify or revoke anti-dumping measures following
afull review. Thus, investigatingauthoritieshad broad discretioninimplementingthereview provisions
of Article 9. In the United States' view, an appropriate test for review under Article 9 was whether
injury was likely to recur upon revocation. If injury would recur, then duties would remain in place;
if not, then duties would be removed. This was the standard the United States applied under Section
751(b); the standard was fully consistent with Article 9:2.

89. The United States asserted that it would not make sense, contrary to the suggestion of Sweden,
for the investigating authorities to determine whether dumping was continuing to cause injury even
with anti-dumping dutiesin place, sincethevery purpose of such dutieswasto offset i njurious dumping,
and the injury from the dumping stopped once the dumping had been offset by the duties. The
Norwegian Salmon Panel®® had addressed this issue directly, stating, at paragraph 588:

"If the mere fact that, following the imposition of anti-dumping duties, the imports
in question wereno longer causing injury were sufficient to requireaParty to terminate
the imposition of these duties, the logical result would be that any anti-dumping duty
which was effective in removing injury to a domestic industry had to be withdrawn
immediately. The Panel considered that this interpretation of Article 9 would make
ineffective the other provisions of the Agreement. [I]n considering whether a Party
was acting inconsistently with Article 9:1, account [must] be taken of the effect of the
imposition of the anti-dumping duties.”

Thus, it was proper in review investigations for investigating authorities to determine whether injury
would recur upon revocation of the duties, and not whether injury was still occurring with the duties
inplace. According to Sweden, however, the absence of continuing injury was evidence that theinjury
had been "remedied”, or that the origind determination had "lost its vdidity", thereby providing grounds
for instituting a review. Since duties offset dumping, the investigating authorities would always be
required to grant a request for review. Sweden's interpretation of Article 9 would not only require

%8 United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Samon from Norway, Report of the Panel (unadopted), 30 November 1992, ADP/87.
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that al requests be granted, but that all anti-dumping orders oncereviewed be revoked, sincethe order,
by definition, eliminated the effects of dumping by imposing offsetting duties. Thiswas not what was
intended by Article 9.

90. The United States emphasized that the " positiveinformation” that would substantiate the need
for areview, and the information that would make areview "warranted", had to tend to show that
injury would not recur upon revocation. Therelevant "positiveinformation” that would justify review
alsohadtodiffer fromtheinformation considered by theinvestigating authoritiesintheir origina finding
of injury, i.e., the information had to represent, literaly, "changed" circumstances. If there were
no substantial changes from the original situation in which injury had been found, logically there could
be no need for areview. The USITC's test - whether there were "changed circumstances” justifying
areview - made perfect senseand wasfully consistent with therequirement in Article 9:2 that areview
be conducted "where warranted" and where a party submitted " positive information substantiating the
need for review".

91. The United States disputed Sweden's assertion that the United States' Section 751(b) test had
two requirements for obtaining a review - to show that there were changed circumstances justifying
review, and that injury wouldnot recur upon revocation - and that this" additional layer" wasinconsi stent
with the Agreement.> In fact, these two elements were part of the same single standard. Changed
circumstances were only relevant if they related to whether injury would recur upon revocation of the
order. Thus, to obtain an injury review under Section 751(b), the Party seeking review had to meet
a single test - it had to show changed circumstances indicating that injury would not recur upon
revocation of the order.

92. The United States explained that in a Section 751(b) review, the USITC focused on whether
therewerechanged circumstances such that material injury would not recur shouldtheorder berevoked.
Trends that resulted from the imposition of duties, such as a decline inimports, an increase in import
prices, or improved performance of the domestic industry - absent an explanation other than the anti-
dumping order - would not be " positive information substantiating the need for a review" and would
not otherwise warrant review upon the investigating authorities own initiative. This was because a
review investigation asked whether injury would recur if duties were removed. Once duties were
removed, foreign producerscould again enjoy the advantage of selling at dumped prices. Intheabsence
of other changes in the market, the unrestrained imports could be expected to regain their previously
injuriousmarket position. According to Sweden, adeclineinimportswas proof that theoriginal finding
had "lostitsvalidity". Sinceimport declines might well result from imposition of anti-dumping duties,
Sweden' s standard would requireinvestigating authoritiesto review and revoke anti-dumping measures
as soon as they had taken effect.

93. The United States maintained that Article 9:2 placed an explicit burden upon the Party regquesting
review to provide positiveinformation substantiating theneed for areview. The" positiveinformation”
standard in Article 9:2 could be likened to the standard of " positive evidence" in Article 3:1 which
pertained to determinationsof theexistenceof injury. IntheUnited States view, "positiveinformation”
was not ashigh astandard as " positive evidence" in Article 3:1, but it was closer to " positive evidence"
than to " sufficient evidence" in Article 5:1 (pertaining to theinitiation of anti-dumping investigations)
for two reasons: First, the wordswere more similar -- " positive information” and " positive evidence"
shared the word "positive"; there were no common words shared by "positive information” and
"sufficient evidence." Second, reviews, by their nature, merited a higher evidentiary threshold than
anew investigation. The requirement of "positive evidence" in Article 3 for imposing a duty and the
requirement of "positive information” in Article 9 for reopening an investigation were significantly

*See para. 86, supra.
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different fromtheminimal threshold of " sufficient evidence" in Article 5for theinstitution of anentirely
new investigation.

94, TheUnited Statesargued that unlikeanew investigation, areview investigation was not written
on a"blank dlate." The respondents had previously been found to have dumped and to have caused
injury. A substantial record existed of the facts leading to that determination. A full investigation
to uncover factsa ready known would waste val uable administrative resourcesand unnecessarily burden
all parties. 1t was therefore not surprising that the Agreement would place a burden on a respondent
requesting review to submit facts that justified the review. A higher standard was required to justify
an examination of whether the situation was now opposite to what it had been (review), than an
examination of whether injury existed starting from a neutra position (new investigation).

95. The United States said that in deciding whether " positive information” existed under Article 9:2,
the investigating authorities were entitled to consider contrary evidence and to make a judgement as
to the significance of the information. It was not enough for a party simply to allege certain facts.
The Agreement required submission of positiveinformation " substantiating” theneed for review. With
respect to the initiation of a review, the party seeking review had, in effect, to persuade the USITC
that changed circumstances warranted conducting the equivalent of another "final" investigation of
injury. Although arequest for institution of areview did not haveto" prove" that changed circumstances
existed suchthat injury would not recur uponrevocation, it neverthelesshad to contain credibleevidence
which, if uncontroverted by other evidence, would persuadethe USITC that afull review waswarranted.
Full reviews would not be instituted based upon mere alegations in a request that were clearly
contradicted by evidence submitted by others in response to the USITC's notice, or allegations that
were contradicted or undermined by a requesting party's own data. To alow full reviews in such
circumstanceswould sanction awaste of administrativeresourcesand woul d subject theinjured domestic
industry to the added expense of defending the USITC's injury determination repeatedly, based on
no showing by the requesting party that such a review was warranted.

96. Regarding the United States' reference to the Norwegian Salmon Pandl®, Sweden said that
it did not see any similarities between theissue beforethat Panel and the caseat hand. IntheNorwegian
Salmon Panel, it had been argued by the complainant that since the anti-dumping duties by definition
removed the injury, revocation of the duties was called for as soon as they had been imposed. In the
case of Avesta, almost 20 years had passed since the anti-dumping duties had beenfirst imposed. There
was afundamental difference between revocation immediately and revocation after 20 years. Sweden
considered that theimports which entered the market after theimposition of an anti-dumping duty could
not, by definition, be injurious. The anti-dumping duty should be seen as a remedy for the injury
suffered by the domestic industry. Therefore, an anti-dumping duty should not be withdrawn
immediately. However, theremedia nature of the anti-dumping duty made it necessary, at some point
intime, to revoke or review the anti-dumping order. Thus, the conclusions of the Norwegian Salmon
Panel report had no relevance to the case at hand.

97. Sweden noted that the United States, without offering any legal authority for its argument,
contended that the " positive information” standard as used in Article 9:2 was equal to the "positive
evidence' standard as used in Article 3:1, and thus, that already in thisinitial stage, the exporter had
to provethat injury would not recur. Furthermore, the United States al so demanded that the " changed
circumstances” had to be unrelated to the " expected results' of the anti-dumping duties. Thisimposed
an additional obligation which found no support in the Agreement. Even if the levels of imports had
decreased as aresult of the duties, it was not correct to draw the reverse conclusion, i.e. that imports

9See para. 89, supra.
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would increase if the duties were removed. It was aso incorrect to presume that injury would
automaticaly recur if imports increased.

98. Sweden objectedtotheUnited States' argumentsconcerning ™ continuinginjury”.®* InSweden's
view, the United States' reasoning regarding its interpretation of Article 9:2 had the following
implications: Firstly, it would impose adouble standard for obtaining areview. Not only would the
exporter have to provide evidence regarding " changed circumstances”’, he would also have to provide
evidencethat injury would not recur. Secondly, it would mean that an anti-dumping duty could remain
in force with no valid determination of injury as alegal basis for the continued imposition of duties.
The duty would thus become punitive instead of remedial. Thirdly, it would reverse the burden of
proof. It was the Party imposing the duty who had the responsibility to ensure that al actions were
consistent with the Agreement and, under Article 9, who had the burden to prove that the continued
imposition of duties was still necessary. It could not be up to the exporter to show - and certainly
not to prove beyond areasonable doubt - that hewas" innocent” of injurious dumping. Sweden asserted
that the idea that the requirement for initiating a review should be interpreted to place a burden on
the respondent was inconsistent with the concepts of "equitable and open procedures’ and "full
examination” contained in the Preamble of the Agreement.

99. In Sweden's view, "positive evidence" referred to a complete factual record compiled after
alengthy investigation conducted by governmental agencies. Theseagencieshad theauthority tocompel
companies, among other things, to submit confidential business information. The exporter had no
legal authority to obtain such information from its competitors, and in this respect did not have the
same resour ces as the governmental agency. Furthermore, the standard proposed by the United States
would make the actud review superfluous. If an interested party was able to provide " positive evidence”,
astheUnited Statesargued should be provided, that party had aready directly proventhat injury would
not recur, and there would be no need to conduct areview in order to determine the same conclusion
again. Thus, whenever the exporter had been able to indicate - or when the investigating authority
had the information - that the origina injury determination was no longer valid, a review had to be
conducted.

100. Regarding the United States argument that areview investigation "was not written on ablank
slate"®?, Sweden said that a review was prospective in nature and that the earlier established facts -
the original determination of injury - werethereby lessimportant. Inthe present case, the " substantial
record" referred to by the United States was a 20-year old determination of injury. The 1973
determination did not in any way support the argument that injury would recur if the duties were
removed. Moreover, theUnited States' argument concerning wasting val uableadministrativeresources
revea ed anegligence of fulfilling the obligations under the Agreement. A Party which imposed duties
under the Agreement had to be prepared to bear the full costs of doing so.

101. TheUnited Statesnoted that Sweden had acknowledged that "'importswhich entered the market
after the imposition of an anti-dumping duty could not, by definition, be injurious.” It was thus
contradictory for Sweden also to state that the test for deciding whether to review was whether injury
had been "remedied".

102. TheUnited States argued that in determining whether afull review waswarranted, theUSITC
was permitted to weigh the evidence presented to it. However, the USITC did not look to resolve
significant factual disputes that required the collection of additional factual information, unless the

®'See para. 89, supra.

2See para. 94, supra.
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information submitted warranted this. In this regard, the United States cited the example of a case
that had come before the USITC for review in 1987. In"Liquid Crystal Display Television Receivers
from Japan" 3, therewas aconflict between the datasubmitted by therequesting Party and that submitted
in opposition to the request. Given the conflict in the data, the USITC determined that a full review
was appropriateinorder to gather al relevant information prior to making adetermination. By contrast,
in Avestd s case, the data submitted by the requesting Party itself contained internal inconsistencies.

103.  Regarding Sweden' scontention that the United Stateshad wrongly, andwithout legal authority,
equated the "positive information” in Article 9:2 with the "positive evidence" in Article 3:1, the
United States said that it was only arguing that, as between "positive evidence" and " sufficient evidence”,
"positive information” was closer to "positive evidence", but that, in any event, it need not be decided
precisely where the term " positive information™ fell. It was sufficient in the case at hand for the Panel
to conclude that, in deciding whether positive information had been submitted, the investigating
authorities were permitted to examine the information criticaly, and to weigh it against other information
received. This was what the USITC had done in the present case, and that was how it had arrived
at its conclusion that a full review was not warranted. The United States noted that Sweden had not
contested that the investigating authorities could do this under Article 9:2.

104. Contrary to what Sweden had aleged, the United Statesasserted that theUSITC did not require
the requesting party to provein its request for review that injury would not recur upon revocation of
theduties. Nor, at the request stage, did the USITC seek to resolve |legitimate and substantial factual
issues that required further investigation. The USITC did require that the requesting Party justify
the review by presenting information that provided a reasonable basis on which to suspect that injury
would not recur upon revocation of duties. This information had to be credible and had to be more
than mere alegations.

105. TheUnited Statessaid that in Avesta s case, the USITC determined that there was not credible
information of changed circumstances warranting areview. In reaching this determination it had not
been necessary for the USITC to resolve legitimate factual disputes or to choose between conflicting
credible evidence submitted by interested parties. Infact, in most instancesthe USITC had relied upon
data provided by Avestain making its determination.

106. The United States argued that the changed circumstances aleged in the request for areview
would be the changed circumstances examined in the course of the review itself, although a review
might not include all alegations in a request, but only those warranting review. In this sense, the
standard for evaluating changed circumstances at the institution stage and after review was the same -
they had to relate to what would happen upon revocation of the duties. However, the level of
evidentiary support that wouldjustify revocation of dutieswashigher thanthat for institution of areview,
in view of the more complete record in a full review.

107.  TheUnited States aso remarked that, under US law, the Party requesting the review retained
the burden, during a review, of showing changed circumstances justifying revocation. This was
consistent with the Agreement. Sweden itself had indicated that the burden of proof during areview
was higher than the requesting Party' sburden in obtaining areview. Sweden had also stated, however,
that the requesting Party' s burden during areview was not only not higher than itsburden in requesting
a review, but disappeared completely once a review began, and instead shifted to the investigating
authorities to demonstrate that continued anti-dumping measures were necessary. There was nothing
in the Agreement that justified burden shifting once a review ensued.

®lnv. No. 751-TA-14 (1987).
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108. RegardingtheUnited States' argument that in determiningwhether afull review waswarranted,
the USITC was permitted to weigh the evidence presented to it*, Sweden said that Article 9:2 of the
Agreement did not prevent an investigating authority from taking into account other information when
assessing whether a request fulfilled the requirement of "positive information". Sweden was of the
view, however, that the USreview procedurein itself and as applied in this particular case was unfair
and inequitable, and not in accordance with the Agreement. The Agreement was mandatory in its
requirement that a review should be initiated when positive information had been submitted by the
party requesting the review. If, however, a signatory gave the domestic industry the opportunity to
submit counter-arguments already at the initial stage, the requesting party had to have the opportunity
to respond to such counter-arguments. This had not been alowed for in the present case.

2. Factual Arguments

109.  Inits 1987 request under Section 751 for areview by the USITC of the injury determination
regarding imports of stainless steel plate from Sweden, Avestaaleged anumber of factors as changed
circumstances substantiating the need for review.® The Parties' views - as presented to the Panel -
on theinformation presented in, and the action taken on, the 1987 request are as followsin sub-sections
(2) through (6) below. As the changed circumstances aleged in Avesta's 1985 request for review by
the USITC were covered in the 1987 request, these sub-sections focus on the 1987 request. TheUSITC's
statement of reasons in its decisions on the 1985 and 1987 requests are carried in Annexes 11 and |11,
respectively.

110.  Swedenmaintainedthat hadtheUnited Statesinvestigatingauthoritiesmadeacorrect evaluation
of al the information submitted by Avesta, the request for review should have been accepted. 1n such
areview, Sweden was of the firm opinion that an investigating authority could not have drawn any
other conclusion than to order revocation of the duties.

111.  TheUnited States asserted that the USITC had properly examined and fully explained the reasons
why none of the arguments proffered by Avesta had warranted a full review of the original injury
determination, and that the USITC was entirely justified in refusing to initiate areview as reguested.
TheUnited Statessaid that in the present case, two key factorshad tobekept inmind. First, theUSITC
had based most of its conclusions on data submitted by Avestaitself; the USITC's determination had
not turned on choosing between different sets of credible but conflicting data Second, the USITC
had concluded that certain information submitted by Avesta was flawed and/or manipulated, casting
doubt on Avesta's credibility before the USITC.

112.  Sweden objected to the United States contention that Avestahad submitted manipulated data.
TheUSITC, had it deemed it necessary, could easily have obtained clarifications on the data submitted
by Avesta, both prior to the determination and, preferably, during the actua review. Sweden noted
that Avesta had argued in the appeal process that it was improper for the USITC to dismiss the review
request without an investigation, since there was disputed evidence concerning exports to the EC.

113. The United States argued that the role of dispute settlement panels was to review findings so
as to ascertain whether the administering authorities had objectively examined the evidence, had explained
thereasonsfor their decision, and whether the evidence reasonably supported that decision. However,
a panel should refrain from re-evaluating the weight to give the evidence. This de novo standard of
review would exceed the proper role of apanel. Theissuewasnot whether theinvestigating authorities

®See para. 102, supra.

%See para. 19, supra.



ADP/117
Page 36

had made the decision the Panel would have made had it been the investigating authorities. It was
axiomatic that reasonable persons looking at the same set of facts could draw different conclusions.
In the present case, the USITC had concluded that Avesta had not submitted positive information
substantiating the need for review. The Pand's task was to determine whether that conclusion was
inconsistent with the Agreement by examining whether the facts reasonably supported the conclusions
articulated by the USITC. This was not a standard that required the Panel to accept the USITC's
conclusions without examining them, including, where necessary, examining factual aspects of the
case; nor did it limit the Pandl to looking only at whether proper procedures had been followed. It
did, however, avoid placing the Panel in arole like that of an investigating authority considering the
case in the first instance.

114. Sweden argued that it had to be up to the Panel to determine, in each specific case, what
information it needed in order to makeitsfindings. A determination by the Panel asto whether Avesta
had fulfilled the requirements of the Agreement involved a determination as to how the United States
had applied the mandatory requirement to conduct areview if an interested party submitted " positive
information”". Sweden argued that even where the authorities might have examined the evidence
objectively, it was a violation of the Agreement to refuse to conduct a review where "positive
information” had been presented. By arguing that the Panel should not reweigh the evidence, the
United Statesimplied that the Panel could not addressthelegal issue of whether theinformation before
the USITC substantiated the need for review. The Panel had to have the power to conduct its own
independent review of the factual evidence relating to the issue of whether the United States authorities
had fulfilled their obligations under the Agreement.

2.1 Evolution of the Volume of Imports

115.  Sweden contested the USITC' s eval uation of the dataregarding the volume of Swedishimports
and its conclusion that the information presented did not show changed circumstances warranting a
review. TheUSITC had wrongly attributed the decline in imports from Sweden to the imposition of
the anti-dumping duty, and had not taken into account that changes had occurred that indicated that
importswould not increasein thefuture. Inaddition, theinclusioninthedatarelied uponby theUSITC
of certain products that should have been excluded had skewed theresults of the USITC' s examination.

116.  Sweden recalled that Article 3:2 of the Agreement stated that:

"With regard to volume of the dumped imports the investigating authorities shall
consider whether there has been a significant increase in dumped imports, either in
absolute terms or relative to production or consumption in the importing country.”

TheUSITC had excluded thefactorsprovided for in Article 3fromitsconsideration of whether areview
was needed, by considering the declinein stainless steel plate imports from Sweden as anatural result
of the duties, by neglecting the possible price effect, and by neglecting other factors which might have
a bearing on the industry. This had made it more or lessimpossible for an interested party to obtain
areview. TheUSITC had argued that the natural result of imposition of dutieswasadeclineinimports
and, in addition, that the interested party had also to prove that the decline in imports was unrelated
to the duties. As previously stated®, in Sweden's view such an interpretation added an extra burden
upon the exporter and introduced an additional requirement for which there was no support in the
Agreement.

See para. 86, supra.
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117.  Sweden noted that Avesta s 1987 request for a review showed that US imports of stainless
steel plate from Sweden had decreased substantially and, since 1974, had been at negligible levels.
Between 1974 and 1986 these imports, in relation to apparent US consumption, had in most years been
below one per cent: for example, 0.86 per cent in 1974, 0.57 per cent in 1980, and 0.63 per cent
in 1985.%" On average, imports from Sweden as a percentage of US consumption were 0.9 per cent
between 1974 and 1986.

118.  Sweden noted that the above-mentioned figures included three products - Stavex, Ramex and
Type 904L - that had been officialy excluded from the anti-dumping order in 1976 and had not been
subject to anti-dumping duties since then. The figures aso included other imported products - KBR,
253 MA and 254 SMO - that in Sweden' s view should be excluded from the scope of the order because
they did not compete with any type of stainless steel plate made in the United States.

119.  Sweden further noted that its share of total US imports of stainless steel plate had decreased
since the origina determination of injury in 1973: imports from Sweden represented 41 per cent in
1974, 22 per centin 1980 and only eight per centin 1985. Inits1987 determination, the USITC stated
that

"Aswenoted there[in the 1985 decision], U.S. imports of Swedish stainless stedl plate
declined sharply in 1974, the year following the imposition of the anti-dumping order,
and, athough fluctuating from year to year, they remained ratively constant theresfter.
A declinein exportsis an expected result from theimposition of an order." (pages 3-4)

Thus, the USITC had recognized that the anti-dumping duties, by leading to a reduction in import
volumes, had accomplished their intended effect of remedying injury. When this intended result had
been accomplished, the USITC should haveinvestigated whether the continued imposition of the duties
was necessary to prevent injury. Instead, the accomplishment of the intended result had been treated
as an excuse for not conducting the injury review. The USITC's refusa to initiate a review was
incorrect, since Avesta had also provided detailed explanations of the decline in these imports and of
why they had remained at negligible levels.

120. The United States argued that the USITC had properly found that the information presented
by Avestaregarding thevolume of importsdid not constitute changed circumstanceswarranting review.
A magjor effect of anti-dumping duties was to offset the competitive advantage gained in the importing
market by pricing imports at less than fair value. Thus, a decline in imports was a natural result of
the imposition of anti-dumping duties. When imports wereforced to pricefairly, they lost this market
advantage, without which such imports might well decline. Thiswaswhat had happened with stainless
steel platefrom Sweden foll owing imposition of anti-dumping duties. Without the advantage of dumped
sales, Avesta s US imports had declined precipitously. Imports of stainless steel plate from Sweden,
asapercentage of apparent domestic consumption, had declined from 11.52 per centin1972t05.16 per
cent in 1973, the year of the original investigation.® Immediately following imposition of the anti-
dumping duty order in 1974, imports of Swedish plate had fallento 0.86 per cent. For the next decade,
importlevelshadremained low. From 1974-1985, importsfrom Sweden had fluctuated, but had always
remained below 1 per cent of apparent domestic consumption. In sum since the imposition of duties,
the volume of Swedish imports had been low.

5See Annex 1V, infra.

%8See Annex VI, infra.
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121. TheUnited Statesreiterated that the purpose of areview investigation wasto deter mine whether
injury would recur if the duties were removed. Once such duties were removed, the unfair price
advantage gained by dumped saleswas no longer offset. 1n the absence of other changesin the market,
the unrestrained imports could thus be expected to regain their previously injurious market position.
Therefore, the party seeking to substantiatethe need for areview had to provide, at aminimum, positive
information substantiating its allegation that thedeclineinimports subsequent to the order wasunrelated
to the imposition of duties. Avesta had not provided such information.

122.  Regarding Sweden's contention that the import levels had been inflated because they included
three products that had been excluded by the DOC in 1976 and were not covered by the anti-dumping
duty®, the United States said that, as a factua matter, Sweden was at least partly incorrect. While
Type 904L plate had been excluded from the order in 1976, the volume of this plate was very small
and had not affected the generd trend of the import statistics. The CIT had observed that the failure
to exclude Type 904L was harmless error®, and had affirmed the USITC's determination that Stavex
and Ramex were both included in the order and that counting them in import levels was appropriate.
While the matter was beforethe USITC, Avestahad failed to demonstrate that Stavex and Ramex were
not included in the tariff items covered by the anti-dumping duty order.

123. Sweden noted that Avesta, in its 1987 review request, had requested the USITC to exclude
three imported products - Type 904L plate, Stavex, and Ramex - from the official imports statistics
when it evaluated the level of imports from Sweden. Avesta had explained, by referring to the 1973
finding of dumping by the Treasury Department, that Type 904L had been excluded from this finding
becauseits composition was outside the normal composition of most other stainlesssteel grades. Avesta
had a so explained that neither Stavex nor Ramex competed in the same market as the standard grades
of stainless sted plate, and that they were produced by an unrelated company, Uddeholm Tooling.
Contrary to the United States' contention that the USITC had specifically addressed each issue raised
by Avesta, the USITC had not mentioned Avesta s claim that the three products should be excluded
from the import statistics. The USITC decision did not state expressly whether or not it had excluded
imports of these three products from its analysis, or whether or not it had considered the products to
be subject to the anti-dumping duty order.

124.  Sweden noted that in 1976, the Customs Service of the Treasury Department had issued abinding
ruling which held that Stavex, Ramex and Type 904L were not subject to the anti-dumping duty. In
Sweden's view, the USITC had not sought the necessary information from the responsible agency,
and instead had erroneously assumed that Stavex and Ramex were within the scope of the anti-dumping
order. The USITC could easily have obtained a copy of theruling if it had made such arequest, since
the 1976 ruling was an official record of the US Government in the anti-dumping proceeding and was
on file a the DOC. Avesta had shown in its 1987 request that a significant volume of the reported
imports consisted of Stavex and Ramex - and to a lesser extent, Type 904L. In each year from 1977
to 1986, Stavex and Ramex had represented at least 25 per cent of USimportsfrom Sweden, reaching
68 per cent in 1983. The erroneous inclusion of the productsin the import statistics had distorted the
USITC's conclusions concerning the volume of imports.

125. TheUnited States said that in 1985, no argument had been raised regarding Stavex and Ramex.
Initsanalysisof Avesta's 1987 request for review, the USITC noted that theimport volumewasrising
and unchanged from 1985, thus indicating that the USITC had clearly not excluded Stavex and Ramex
from its 1987 analysis. Avesta had made no mention of the 1976 ruling by the Treasury Department,

%9See para. 118, supra.
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and theUSI TC had not been awareof that ruling. Theruling had never beenissued publicly or published
in the Federa Register.

126. TheUnited States further observed that, not only had Avestanot indicated that products might
already be excluded from the scope of the anti-dumping order, but by arguing that the USITC should
find away to exclude Stavex and Ramex from the order, Avestahad necessarily represented that such
products were within the scope of the order at that time. By requesting that the USITC undertake
to perform aspecific act, Avestahad led the USITC to believe that the act had not yet been performed.
Infact, at all times that this matter had been before the USITC and the courts of appea, Avesta had
consistently argued that the USITC should exclude these items from the order. At no time had Avesta
suggested that imports of Stavex or Ramex had already been excluded by the Treasury Department
in1976, nor had it brought any previousdocumentsof theUS Customs ServicetotheUSI TC' sattention.
The only item that it had argued had been excluded was 904L. The simple reason why the import
data the USITC had examined did not explicitly exclude Stavex and Ramex, was that the USITC had
used Avesta sdata. Initsrequest for review, Avestahad submitted atable™ that it had claimed showed
total imports of stainless steel plate from Sweden. This table included Stavex and Ramex. Sweden
could not now complain that the USITC had based its decision on these data.

127.  Sweden explained that Avesta did not know about the 1976 ruling until the end of 1990, i.e.
after the decision of the United States Court of Appeals, when the US Customs Service, in connection
with one of Avesta s importations, had requested evidence that 904L was not subject to the order.
Since Avesta had not been aware of the ruling until 1990, it could not haveraised theissuein the appesl
process. Even if Avesta had been aware of the ruling earlier, the appea was, by US law, limited to
the USITC s officia record which did not include thisruling. One of the reasons for Avesta s request
for reconsideration of the USI T C' sdecisionon the 1987 request for review wasto receive an explanation
of the product coverage of the anti-dumping duty order.

128.  Sweden sad that the United States had conceded that Stavex, Ramex and 904L had been excluded
from the scope of the dumping order in 1976, and yet the USITC had based it evaluation on statistics
which included these three products. Thus, the USITC had based its decision on incorrect factual
premises, athough the correct information was in the public record and on file in the Department of
Commerce. In Sweden's view, Avesta had been in no position to know that Stavex and Ramex had
already been excluded from the scope of the dumping finding, since those products were produced
by an unrelated company, Uddeholm Tooling. Avestahad direct businessreasonsto know the dutiable
status of Type 904L, but not of Stavex or Ramex. Sweden reiterated that Avestahad explicitly claimed
that these products should be excluded, but that the USITC had considered - athough never stating
it, and contrary to the 1976 ruling by the Treasury Department - that the products were competitive.

129.  Sweden noted that Avesta s request for the exclusion of these three products from the statistics
had not even been controverted by the US domestic producers in their memorandum in opposition to
the request for review. In addition, Avesta had repeatedly tried to discuss the product coverage of
the anti-dumping duty order with the USITC in order to exclude certain products. Sweden noted that
the special grades of plate had been excluded from the " Section 201" duties, which implied that the
USITC had not considered them to beinjurious; the product distinction " hot-rolled" and " cold-rolled"
was relevant only in that context. As to overall statistics, Sweden argued that the relevant product
definition should be such stainlessstedl plate, hot-rolled or cold-rolled, that was covered by thedumping
order, but not Stavex, Ramex and 904L which had been excluded. Had the USITC tried to satisfy
itself that Avesta sreguest concerning 904L wascorrect, it might also havefound that Stavex and Ramex
had been excluded from the scope of the dumping finding. Sweden asserted that it was not Avesta's

See Annex VII, infra.
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responsibility to be updated on US determinations. The fact that the United States had divided the
responsibilities regarding dumping and injury determinations between two government agencies was
no excuse for the USITC's ignorance in this matter.

130. The United States explained that the USITC had often rejected Avesta's manipulation of its
data or Avesta s dubious explanations of the significance of certain data, but that the facts themselves
had been provided by Avesta. The arguments of Avestahad been consistently undermined by Avesta s
faulty presentation of fact and midabelling of statisticd information. This lack of credibility had serioudy
undermined Avesta s attempts to meet its burden of persuasion.

131.  Sweden rejected the United States' allegation that the information submitted by Avesta had
been manipulated. The USITC had never indicated to Avestathat Table 3A™ of Avesta s 1987 request
for review was not going to be accepted. This failure had caused the USITC to draw an improper
conclusion, namely that importsfrom Avesta(1) had not decreased and (2) were mainly standard grade.
For example, in 1986 the imported quantities, as set out in Avesta srequest, were asfollows: standard
grade hot-rolled - 0; KBR plate - 684 tons; patented hot-rolled - 50 tons; others - 215 tons. The
imports of "others' had, according to Sweden's information, often been misclassified; on many occasions
sheet bar had been classified as plate. For customs clearance purposes, this had been corrected, but
in the statistics, these quantities were still reported as plate from Sweden. Another problem was that
on many occasions Sweden had been classified as the country of origin, athough the imports had been
made through third countries. Unfortunately, these mistakes had not been corrected in the statistics.

132.  Sweden further argued that the difference between Tables 3A and 3B of Avesta's 1987 request
for review was that Table 3A did not include Stavex, Ramex and 904L. Thiswas correct, since those
products were not within the scope of the order. In addition, Avesta had excluded KBR from the
statistics, whileat the sametime claiming that Stavex, Ramex and Type 904L should be excluded from
the scope. This had not been accepted by the USITC and, apparently, the USITC had drawn the
conclusion that Table 3A was improper in whole. If the USITC had had the intention of basing its
conclusions on the proper data, it could easily have done so, since the import figure for KBR, which
had been imported only in 1986 (684 tons), had been provided in Avesta srequest. At any rate, Sweden
considered that if therewere controverted data, the USITC should, in accordancewith its own practice,
have initiated a review.

133.  With regard to Sweden's arguments relating to the 1976 US Customs Service letter, the
United Statesarguedthat Article 15:5 of the Agreement limited Panel review to thefactsmade avail able
in conformity with appropriate domestic procedures to the authorities of the importing country, and
that the newly introduced letter did not meet this requirement.

134.  Withregardto Sweden' sreferenceto Avesta srequest for reconsideration of theUSITC's1987
decision’, the United States said that althoughthe USITC' srulesdid not specifically authorize requests
for reconsideration, the USITC had nevertheless replied to Avestawith aletter noting that the USITC
had "carefully reviewed" Avesta's request but had decided to deny the request. The United States
asserted that this decision was entirely reasonable, as the arguments in Avesta s request had either
repeated arguments it had made in its request for review, or were obviously without merit. In short,
Avesta s request for reconsideration had not only been outside of the USITC's rules, but had offered
little or nothing new that would have justified a change in result.

2See Annex VI, infra.

See para. 127, supra.
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2.2 1976 Acquisition of a Mill in the United States

135.  Sweden contested the USITC's conclusion that the acquisition by Avesta of a mill in the
United States did not constitute a changed circumstance warranting a review. Avesta had argued in
its 1987 request for review that the negligiblelevels of the volume of importsfrom Sweden had resulted
largely from the 1976 acquisition of a hot-rolling plate-producing mill in the United States by the
predecessor of Avesta AB. At present, Avesta's US mill, Avestalnc., was one of the United States
largest producers of hot-rolled stainless steel plate. Theacquisition of thismill had resulted in adecline
of Avesta s exports of hot-rolled stainless steel plate to the United States. Sweden provided the Panel
with information on the evolution of the volume of exports™ to support its argument regarding the
impact of the acquisition of thismill. 1n 1976, Avesta's US mill shipped amost [ ] tons of hot-rolled
stainless stedl plate into the US market; this volume represented only [ ] per cent of all shipments
by US domestic producers. 1n 1984, shipments of hot-rolled plate into the US market by Avesta Inc.
had grown to over [ ] per cent of al shipments of stainless steel plate by all US producers.™

136. Sweden asserted that the USITC, initsdecision on Avesta s 1987 request for review, had not
considered that this acquisition had resulted in a decline in imports:

"Aswe found in 1985, the level of imports from Sweden has not decreased since that
purchase. ... We conclude that the Swedish producers have offered no additional
argument to support their assertion that exporters have significantly altered their long-
term practices with regard to exports of plate to the United States." (pages 4-5)

The USITC had not considered whether the acquisition was relevant to the original determination of
injury from 1973, or whether the submission contained " positive information substantiating the need
for review", or whether the continued imposition of dutieswas necessary to preventinjury. TheUSITC
had concluded only that the acquisition did not constitute " changed circumstances'.

137.  The United States said that the USITC had correctly found that Avesta s acquisition of amill
in the United States was not a changed circumstance warranting review, because Avesta's claim regarding
theimpact of the US mill purchase was unsupported by the facts. While Avesta s US plate production
had obviously grown sincethe 1976 acquisition, itsimport level sand market share had fluctuated within
anarrow range. In 1977, import volume and market share had declined dightly from 1976 levels.
In 1978 and 1979, however, these levels had again risen. Import volume of plate from Sweden had
exceeded 1976 levelsin 1979, 1984 and 1986, and market penetration by Swedish plate had exceeded
1976 levelsin 1984 and 1986. Infact, by 1986 - the last year under investigation - both annua volume
and market share for Swedish plate had exceeded 1976 levels. If Avesta s US-made plate was supplanting
sales, it was not sales of Avesta s Swedish importsinto the United States, which had continued at rates
equal to or higher than when its US plant had begun production in 1976.

138.  Regarding Sweden's contention that the USITC had not considered whether Avesta sUS plant
purchase was relevant to the original determination or whether the purchase amounted to positive
information substantiating the need for review, the United States said that the USITC had specificaly
determined whether Avesta's claim was a changed circumstance sufficient to warrant a full review.
The USITC had examined whether the changed circumstance would affect the USITC's origina

"See Annex 1V, infra.
See Annex VIII, infra.

"°See para. 136, supra.



ADP/117
Page 42

determinationregarding the condition of theindustry or theimpact of dumpedimports. SincetheUSITC
had found that the purchase of the US mill would affect neither the US industry's condition nor the
likelihood of additional imports from Sweden, it had determined that the purchase was not a changed
circumstance substantiating the need for areview. In making thisfinding, the USITC had objectively
examined the evidence of record and had fairly applied the standard of Article 9, thereby fulfilling
its obligations under the Agreement.

139.  Inresponseto aquestion from the Panel asto the basisfor the USITC' s conclusion that "...the
Swedish producers have offered no additional argument to support their assertion that exporters have
significantly altered their long-term practices with regard to exports of plate to the United States”,
the United States noted that it was Table 3B of Avesta's 1987 request for review - which provided
data for al imports from Sweden - upon which the USITC had relied in making its determination that
the long-term practices of exporters had not significantly changed. Table 3B indicated that Swedish
imports in 1984 and 1986 were higher both in absolute terms and as a percentage of apparent
US consumption than they had been in 1976, the year of the acquisition of the US plant. TheUSITC
had chosen not to rely on the incomplete datain Confidential Table E”” of Avesta's 1987 request for
areview, and instead had relied on the complete data provided by Avestain Table 3B. Confidential
Table E presented a distorted and incomplete picture of Swedish imports and was one of the many
examples of transparent manipulation of data that had undermined the credibility of Avesta before the
USITC.

140. The United States noted that Avesta had asserted that acquisition of the mill had caused a
substantial shift in its market strategy and that the New Castle mill was used to supply the majority
of Avesta s hot-rolled plate for theUSmarket. Avestahad stated that it intended to usethe US facility
for hot-rolled plate except for specialty types. However, Avesta s datashowed that exports of Swedish
plate to the United States were predominantly hot-rolled, including a very substantial percentage of
standard types. Onceagain, Avesta sarguments had beenbelied by itsowndata. Avesta stotal imports
of stainless steel plate from Sweden were actually higher in 1986 than they were in 1976 when the
New Castle plant had been acquired. In response to aquestion from the Panel as to the data on which
the USITC had based its conclusion that "... exports of Swedish plate to the United States are
predominantly hot-rolled ....", the United States explained that "KBR" was the term used by Avesta
to designate al of its cold-rolled products - sheet, plate and coils. Avestd s total imports reported in
Table 3B included only one shipment (of 684 tons) of KBR plate in 1986. All other imports had
consisted of hot-rolled plate. Again, the USITC's conclusion that "exports of Swedish plate to the
U.S. are predominantly hot-rolled" had been based on Avesta sown data The USITC had examined
the patterns of imports from Sweden and had found that Avesta had not presented information to
substantiate its claim regarding a change in market strategy.

141.  Inresponseto aquestionfrom the Panel asto thedataon which the USITC had based itsfinding
that "... the two patented types of plate are being imported in only small quantities and, ... Avesta
continuesto export very significant quantitiesof standard typesof hot-rolled plateto theUnited States’,

theUnited States noted that the statement of the USITC that " Avestacontinuesto export very significant
quantities of standard types of hot-rolled plateto the United States’ wasbased on Table 3A of Avesta's
1987 request for review, which excluded the specialty typesof stainlesssteel platesuch as904L, Stavex,

Ramex and KBR.

142.  Sweden noted that the USITC had stated that " current data show notable increases in the most
recent period” and that "exports of Swedish plate to the U.S. are predominantly hot-rolled”. On the
one hand, the USITC argued that Sweden's exports had increased - which could only refer to imports

"See Annex VIII, infra.
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of KBR plate - and on the other hand, the USITC argued that those exports consisted predominantly
of hot-rolled grades. Sweden said that up to 1986, exports of plate from Avesta AB to the US had
contained only hot-rolled plate products. In 1986 - the year which the United States had cited as an
indication that imports had increased - cold-rolled products (KBR) had also been imported. 1n 1986,
imports from Sweden had consisted of the following:

Standard hot-rolled grades - 0 net tons
Specia hot-rolled grades - 50 net tons
Cold-rolled grades (KBR) - 684 net tons
Misclassified - 215 net tons.

Thus, for 1986, the USITC conclusion that exports of Swedish plate to the United States were
predominantly hot-rolled wasfactually wrong. Regarding the USITC' s statement that Swedish exports
included "a very substantial percentage of standard types", this could perhaps have been true for the
situation immediately after the imposition of the duties, but certainly not for the 15 years following
the imposition of the duties. Imports from Sweden did not contain any hot-rolled standard gradesin
1986, since those grades had been, and continued to be, produced by Avesta's US mill. Thus, the
USITC' sargument that a substantial percentage of Swedish exports was standard grades was aso factudly
wrong.

143.  Inresponseto aquestion by the Panel asto the USITC's consideration of the datain Table 4%
of Avesta s 1987 request for areview, the United States explained that Table 4 - which contained data
on average monthly imports of stainless steel plate from Sweden and upon which Avesta had relied
in making its argument regarding the impact of the US mill purchase - had been considered by the
USITC in making its decision. However, the USITC had decided to base its decision on the annual
datain Avesta' s request, which was contained in Table 3B. Avesta s annual data demonstrated that
themajor decreaseinimportsfrom Sweden had occurred following the 1973 imposition of anti-dumping
duties, and that there had been no clear decreasing trend since 1976. Although it might also have been
reasonableto rely instead on the data as broken out in Table 4, thisdid not make it any less reasonable
to have used Avesta sannual data. Avestaitself had based many of its arguments on the annua data.
TheUSITC sgeneral practicewasto examineyearly figures, in order to better discernlong-term trends
in data. Also, Table 4 was based on the datain Table 3A, which did not include al stainless sted
plate imports from Sweden, but was limited to what Avesta had termed "competitive" grades.
Furthermore, the groupings in Table 4 would tend to distort the monthly trends. The increases in
shipments in 1984 and 1986 were diluted by weighing them together in aten-year monthly average.
In addition, the bulk of the imports in the period 1973-1975 had occurred in 1973, the year of the
investigation, thus upwardly biasing the monthly average for the period as a whole. In short, the
groupings suggested by Avesta had not helped to make the picture of Swedish imports clearer, but
rather had made it more unclear. The USITC had chosen to rely on annual data instead.

144.  Sweden contended that it would have been unreasonable to ask Avesta to provide evidence
that its production in the United States had supplanted direct imports of plate from Sweden. It would
be beyond the possibilities of anindividual company to provethecausality of aspecific market situation.
Such an investigation could only be made by an entity having access to information on the full market
situation, i.e. theUSITC. Thissupported the statement that theUSI T C had aresponsibility to undertake
areview onitsowninitiativeand that it would beimpossiblefor Avestaor any other individual company
to provide evidence of the kind required by the USITC. Sweden alleged that the three majority
Commissioners statement in 1987 that " U.S. imports of Swedish plate ... remained relatively constant
[after 1974]" and that "the level of imports from Sweden has not decreased since [the 1976] purchase

8See Annex X, infra.
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[of the New Castle Mill]" was erroneous. The record had established that the average quantity of
stainlesssted plateimported from Swedenin 1974 and 1975 was 1632 short tons, and itsaverage annual
import penetrationwas 1.25 per cent. Inthee evenyearsfrom 1976 through 1986, the average quantity
of plate imported from Sweden had been only 1019 net tons. The average annual import penetration
had been 0.85 per cent of apparent US consumption. Thus, since the acquisition of the US mill, the
average annual quantity of imports had been more than 60 per cent below the average annud level
in the period 1974 to 1975. The average annua import penetration since 1976 had been more than
47 per cent below the 1974-1975 average.

145.  Sweden explained that Avesta s corporate strategy was to supply the US market with stainless
steel plate from its operating mill in the United States. In 1984, Avesta s management had publicly
announced that this production facility was to be used as a base for marketing in the United States.
Swedish exports were to be concentrated mainly on the European market while the US market was
to be supplied through the mill in New Castle, Indiana. Sweden said that the 1976 acquisition of the
US mill by Axel Johnson & Co. Inc., a corporate affiliate of Avesta Jernverks, constituted a change,
aready in 1976, in Avesta Jernverks strategy towards the US market, when it began to rely on the
US mill for selling standard grades in the United States; however, it had only been after the consolidation
of Avesta Jernverks, Nyby Uddeholm and the New Castle mill that a comprehensive marketing plan
of the entire plate industry of Avesta could be conceived. Since that date, the New Castle mill had
been used as abase for production for the US market of Avesta AB's plate products. The marketing
of Avesta AB's and Avesta Inc.'s products was handled by a third company, Avesta Stainless Inc.
Sweden asserted that thefact that there was achange of strategy was supported by thestatisticsregarding
the devel opment of shipmentsfrom theNew Castle mill asreportedin Confidential Table Ein Avesta's
1987 request for review read in connection with the statistics on US imports from Sweden.

146.  Sweden noted that the New Castle mill could produce virtually all grades and sizes needed
for the US market. Only in very special cases was any plate shipped from Swedish production. In
this respect, Sweden noted the increased level of shipments from the US mill since the acquisition:
[ ] net tonsof stainless steel plate were produced in the US mill in 1976, and [ ] net tons in 1984,
an increase of amost 500 per cent.”” Sweden argued that the volume produced in the US mill and
shipped to the US market could not have been produced in Sweden due to lack of capacity. In 1992,
the plate production in Sweden was totally concentrated at the Degerfors plant. This plant's capacity
was fully utilized in supplying the European market, salesto Avesta s own internal fabrication units,
Eastern Europe and the Far East. There were no corporate plans to increase this capacity in Sweden,
let aone to increase exports to the United States.

147.  Swedensaidthat theUnited States' argumentsregarding theevolution of thevolumeof imports
of platefrom Sweden and market penetration by Swedish plate since 1976 rested entirely ontheanaysis
of import statistics which included imports of Stavex, Ramex, and Type 904L. It was not surprising
that imports of these products had not decreased since 1976, as that was the year in which they had
been excluded from the effects of anti-dumping duties. It was aso not surprising that Avesta s acquisition
of the US mill had had no effect on imports of Stavex and Ramex, since these two stedl products were
not produced by Avesta AB and were not commercialy competitive with the stainless sted plate produced
at Avesta sUSmill. Sweden asserted that when theerroneousinclusion of these productswas corrected,
the evidence upon which the United States' argument relied supported the opposite conclusion. As
Avesta had shown in its 1987 review request, when these products were excluded, both the volume
of imports of plate from Sweden and the market penetration by Swedish plate had remained below
the 1976 level in every subsequent year considered by the USITC. This evidence supported Avesta' s

“See Annex VIII, infra.
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claim that the volume of imports subject to the anti-dumping duties had declined after the acquisition
of the US mill.

148. The United States said that if one assumed that Avesta s allegations regarding the volume of
US imports of Stavex and Ramex were accurate, then Sweden was correct in stating that the import
volume and market share of Swedish stainless stedl plate - excluding 904L, Stavex and Ramex from
the analysis - were below the 1976 level in each subsequent year. Nonetheless, the volume - even
once one adjusted it by excluding these three products - had been increasing in recent periods and had
approached the 1976 level. This was consistent with the USITC's finding in its 1987 determination
that " current data show notable increases in the most recent periods’. Thus, the USITC's conclusions
were unaffected by the exclusion of Stavex, Ramex and 904L from the import data. Also, regardless
of any exclusion of Stavex and Ramex, the data showed that a huge decline had occurred following
the 1973 imposition of duties, and that any subsequent decline had been slight in comparison to the
decrease caused by the imposition of duties.

149. The United States emphasized that Avesta s claims regarding the volume of US imports of
Stavex and Ramex were based on certain untested assumptions. Avesta had provided no direct
information on imports of Stavex and Ramex, but had simply stated that certain UStariff item numbers
"reflected" such imports. Those tariff item numberswere assumed to include only Stavex and Ramex,
with no explanation of the basis for that assumption. In fact, as shown by a letter submitted by the
United States, US Customs officialswere unaware of any importsof Stavex and Ramex in recent years.

150.  Sweden argued that regardless of past import volumes, the USITC should have investigated
whether, inlight of the acquisition of the US mill, there was any evidence that imports would increase
if the anti-dumping duties were revoked. A determination of the likelihood of recurrence of injury,
by definition, had to be prospective in nature. It was evident that a company would be reluctant to
compete with its own production. Clearly, Avesta had no incentive to export standard grades of plate
which had to absorb high ad valorem import duties of 10 per cent and freight, insurance and other
import costs, when equivalent local production at lower total costswasavailable. Thestatisticsprovided
clear supporting evidence that the acquisition of the US mill had resulted in an unmistakable pattern
of decreased imports from Sweden. Sweden noted that two of the US'TC Commissioners had considered
that Avestal s1987 request did allege changed circumstances sufficient to warrant areview investigation,
in particular, the factor of the purchase of the US mill.

151. The United States said that Sweden' s argument that Avestawould have no incentive to export
to the United States and thereby competewith its production at the steel mill in New Castleincorrectly
assumed that investing in a foreign market and exporting to that market were mutually exclusive
strategies. Sweden had offered nothing to support this broad assumption, and in fact, thetwo strategies
were frequently complementary. According to Avesta sfiguresin its 1987 request for review, production
from Avesta's US mill represented on average lessthan [ ] per cent of the US market for stainless
steel plate. Thus, Avestacould easily export from Sweden without causing asignificant loss, or even
any loss, to the market share of its US mill. Moreover, Avesta's figures on its productive capacity
in Sweden showed substantial available capacity to increase production for sale to the US market.
For example, in 1985 Avesta s capacity utilization had actually exceeded 88 per cent, thus demonstrating
the ease with which production could be readily increased.

2.3 Swedish Stainless Sted Plate Exports to the EC

152.  Sweden contested the USITC's conclusion that the increase in Swedish stainless stedl plate
exportstothe EC, andthereasonsfor that increase, didnot constituteachanged circumstancewarranting
review. Sweden assertedthat theUSITC had used incorrect data, had under stated the growth of Swedish
exports of stainless steel plate to the EC market, and had never investigated whether the Free Trade
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Agreement between Sweden and the EC - and the subsequent declining import volumes of Swedish
stainless steel platein the United States- had any relevanceto the 1973 injury determination or whether
this information substantiated the need for review. Sweden claimed that since the United States had
included KBR plate in the anti-dumping order, these products had to be included in a comparison of
the development of exports to the EC in order to arrive at a comparable data basis.

153.  Sweden noted that Avestahad argued that in sharp contrast to the early 1970s, Western Europe
represented in 1987 an increasingly strong market for Swedish plate, which entered both the EC and
the EFTA countries duty-free and without any quantitative limitations. In the determination of injury
from 1973 it was stated that:

"One of the principal reasons for increased Swedish concentration on the U.S. market
wasthedeclineindemand for stainless-steel plateand sheet in Sweden' slargest market,
Western Europe. ... However, exports to Western Europe fell off ... in 1971, while
exports to the United States increased sharply. With the loss of its Western Europe
market, Sweden maintained its total export level in 1971 by increasing its exports to
the United States and other markets outside of Western Europe.” (pages 5-6)

Avesta had argued that a "changed circumstance” since 1973 was the creation of the Free Trade
Agreement between the European Coal and Steel Community and Sweden, which had entered into
forceon 1 January 1974. Thisagreement had resulted in amajor changein the circumstances on which
the 1973 determination had been based. For example, prior t0 1974, the EC had applied aseven per cent
ad valorem duty on imports of stainless steel plate. The Free Trade Agreement provided for staged
reduction of customs duties beginning on 1 January 1974, and customs duties on stainless stedl were
eliminated on 1 January 1977. In 1987 as at present, stainless steel plate between Sweden and the
EC was traded duty-free and not subject to any quantitative restrictions. Asaresult, Swedish exports
of hot-rolled sheet and plate to the EC-10 had increased from 22,494 metric tons in 1972 to 29,407
metric tonsin 1985 - an increase of over 30 per cent. During the same period, Sweden' stotal exports
of hot-rolled sheet and plate to all countries had declined from 66,126 metric tonsin 1972 to 55,264
metric tons in 1985 - a decrease of over 16 per cent.®

154.  Sweden argued that equally important, in 1987 the EC had imported substantial quantities of
cold-rolled stainless steel plate and sheet thicker than 3 millimetres. By contrast, in the early 1970s
only minimal quantities of Sweden's cold-rolled plate had been imported into the EC.%* In its 1987
determination, the USITC had stated that:

" Although petitioners hererely on a different data seriesfor this proposition from that

on which they relied in 1985, their current data failed to take into account the change
inE.C. membershipsince1972. Whenthat changeisaccounted for, Swedish shipments
tothe E.C. fel irregularly from 1973 to 1981 and then increased irregularly through
1985. In 1985, Swedish exportstothe EC werejust fiveper cent higher thanin 1972".
Thus, the Commission again finds that there is no sufficient changed circumstance with

8Brief for Plaintiffs-Appellants, Avesta AB and Avesta Stainless Inc. v. United States, Appeal
from the United States Court of International Trade, United States Court of Appeals for the Federal
Circuit, Appeal No. 90-1120, 12 Feb. 1990, page 8, Footnote 13.

8See Annex X, infra.

"The United States subsequently clarified during the Panel proceedings that "1972" was a
typographical error and that the text should have read, "since 1973".
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regard to this alegation.” (page 6)

However, in Sweden's view it was clear from the statistics found on page 8, footnote 13 in Avesta's
brief before the United States Court of Appeals® and from the data on Swedish exports to the EC of
stainless steel plate provided to the Panel by Sweden®, that the statement of the USITC majority was
not correct. The quantities imported from Sweden by the EC were, in volume terms, more than 100
times greater than the quantitiesimported by the United Statesfrom Sweden. Thus, asmall percentage
increasein exportsto the EC had ahugeimpact on thepossibility of exporting to other markets. Sweden
claimed that the most proper data to use were those provided to the Panel. From those data a clear
trend could be identified: exports to the EC had constantly increased and, between 1972 and 1991,
by almost 130 per cent.

155.  Sweden noted that the Free Trade Agreement between the EC and Sweden had not entered
into forceuntil after the1973 determination. Thisfact had beenignoredby theUSITC in 1987, although
the EC's elimination of import duties on Swedish stainless steel plate and the absence of quantitative
import restrictions were relevant to the impact of Swedish stainless steel exports on the US industry,
in particular since Sweden's trade with the EC had played a prominent role in the 1973 determination
of injury. The USITC had never investigated whether the Free Trade Agreement and the subsegquent
declining volumes imported into the United States had any relevance to the determination of injury
from 1973, or whether the information substantiated the need for review. The USITC had concluded
only that the developments did not constitute "changed circumstances'. Consequently, the USITC
must have considered that the conclusion in the 1973 determination regarding Sweden's export behaviour
vis-avis Western Europe was still valid, contrary to the facts presented by Avesta.

156.  The United States said that the USITC reasonably determined that the aleged incresse in Avesta' s
exports to the EC had not substantiated the need for review.

157. The United States noted that while the matter was before the USITC, Avesta had misstated
the growth of its exportsto the EC market. Despite Avesta s claim that Swedish shipments to the EC
had increased 30 per cent from 1972-1985, the USITC had found that in 1985, such shipments had
in fact been only five per cent higher thanin 1973. Thisfive per cent change from 1973 to 1985 had
been calculated using the data supplied by the domestic industry in Table 7% of its 1987 submission.®
EC shipments had been 28,005 tons in 1973 and 29,407 tons in 1985. The USITC had found that
such amodest increase over aperiod of morethan ten years did not constitute achanged circumstance,
let doneacircumstance justifying afull review. Furthermore, Avestahad submitted flawed shipments
datato the USITC, which the US'TC had noted "failed to take into account the change in EC membership
since 1972". Thus, Avestahad failed to satisfy itsburden to submit positive information substantiating
the need for review. The United States observed that, with regard to the EC shipments data provided
by Sweden to the Panel®, those data had never been presented to the USITC. Moreover, the new

8Brief for Plaintiffs-Appellants, Avesta AB and Avesta Stainless Inc. v. the United States, Appeal
from the United States Court of International Trade, United States Court of Appeals for the Federal
Circuit, Appeal No. 90-1120, 12 February 1990.

8See Annex V, infra.
8See Annex XlI, infra.

#Memorandum in Opposition to the Request of Avesta AB and Avesta Stainless, Inc. for the
Institution of a Changed Circumstances Review, 24 April 1987.

8See Annex V, infra.
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data extended beyond 1987, the year of the USITC' s determination regarding Avesta' s second request
for review. Thus, these datawereirrelevant to the question of whether the USITC should haveinitiated
areview. Moreover, Sweden's data did not agree with the data Avesta had submitted to the USITC.
By submitting such data to the Panel, Sweden apparently believed that the data Avesta submitted to
theUSITC wereincorrect. Thiswasfurther proof that Avestahad not met its burden to submit positive
information substantiating the need for review.

158. The United States said that Sweden had failed to explain how an increase in exports to other
marketswould havejustified review inany event. Significantly, Sweden had retained substantial excess
capacity in which to increase exports to the United States upon revocation of the anti-dumping duty
order, regardless of itsexportselsewhere. Inits1987 determination, the USITC had found (at page 7)
that "there remains sufficient unused productive capacity to significantly increase exports to the
United States without decreasing production for the Swedish market or for other export markets."
Even modest increases in Sweden' s capacity utilization could substantially increase exports of dumped
Swedish plate to the United States, further endangering US producers. Moreover, when exports to
the United States decreased upon imposition of the order, exports to other markets could be expected
to increase, as Swedish producers wereforced to find markets el sewhere. Thus, anincreasein exports
to other markets could simply have been another result of the imposition of anti-dumping duties.
Furthermore, although Avesta had offered reasons why it could not expand its practical capacity to
produce stainless steel platein the short-term, it had provided no information to show that it was unable
or unlikely to expand operations using its existing capacity.

159.  The United States said that Sweden's argument that the USITC had never ruled whether the
increase in exports to the EC substantiated the need for a review®” was mistaken. The USITC had
correctly held that the aleged increase in exports to the EC was, at best, minimal, and had explained
why the aleged increase did not constitute changed circumstances warranting review. Moreover, even
if EC shipments had grown significantly, US imports of Swedish plate had stayed constant and could
easily haverisentoinjuriouslevelswerethe order to have been revoked, given existing unused capacity
in Sweden. Avesta had failed to provide data probative of the issue regarding shipments to the EC
because of the changing membership of the EC and the inclusion of cold-rolled sheet. The petition
was insufficient for thisreason. Initsdiscussion of thetrendsin EC shipments, the USITC had relied
on the best information available, that submitted by the domestic industry. The United States noted,
however, that the analysis of EC data submitted by the domestic industry had not been necessary to
the USITC's determination that Avesta had failed to meet its burden. The USITC's determination
that any alleged increasein exportsto the EC did not substantiate the need for review had been reached
after an objective examination of the evidence and a full explanation of its reasoning. Therefore, the
United States had complied with its obligations under Article 9.

160. Inresponsetothe United States argument that Avesta had misstated the growth of its exports
to the EC market®, Sweden noted that in addition to the data in Avesta's 1987 review request, the
domestic industry had submitted data to the USITC which - although the data contained arather broad
product coverage - reflected that 53 per cent of Swedish exports of hot-rolled plate and sheet had gone
to the EC-10 in 1985, while only 34 per cent had gone to the same ten countries in 1972. The
United States' claim that Swedish exports to the EC had increased by only five per cent in the period
1973-1985 was based on data from the US domestic industry. These data were subject to two
demonstrable distortions: first, they included hot-rolled sheet, wholly outside the scope of the "like
product” in the origina investigation, and second, the data erroneously excluded cold-rolled plate,

8"See para. 152, supra.

8See para. 157, supra.
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which was within the scope of the "like product” and which Avesta exported in substantial quantities
tothe EC. Nevertheless, the USITC had considered that these data - which had not been derived from
official government sources - were adequate, and had neither verified these data nor afforded Avesta
the opportunity to comment on them. The United States' statement that Swedish exports to the EC
had increased by only five per cent was based on the assumption of 1973 asthe base year; in Sweden's
view, it would have been more appropriate to use 1972, since this was the year when the origina
investigation had been conducted. Between the years 1972 - 1985 Swedish exports to the EC had
increased by 24 per cent according to the US domestic industry's data.

161. The United States said that Table 5% in Avesta's 1987 request for review, which purported
to show EC imports of stainless steel plate from Sweden for the period 1971-1986, included both hot-
rolled and cold-rolled products. A review of the footnote to this Table in Avesta s petition showed
that the cold-rolled category, which had registered the most growth over the period, included both
stainless stedl plate and stainless stedl sheet. Avestaitself had admitted that the vast mgjority of its
cold-rolled production was sheet®™; furthermore, there had been only one shipment of cold-rolled stainless
steel plate to the United States during the entire period 1970-1985. By contrast, the data relied upon
by the USITC - Table 7°* of the domestic industry's submission - excluded cold-rolled products. In
addition, the footnote to the Table also reveaed that the data for EC imports did not take into account
changes in the membership of the EC in 1974 and 1981; thus, the data did not have a constant base.
The domestic industry's data did have a constant base, as al current members of the EC had been
included for the years 1970 to 1985.

162. Regarding the United States argument that the statistics presented by Avesta were not
representative since the enlargement of the EC had not been taken into account®, Sweden said that
Avesta, in presenting its request for review, had had discussions with the USITC staff, but that the
USITC had never raised thismatter. The United States had indicated that the USITC staff would often
meet with the petitioner's representative to discuss the merits of the petition and to gather additional
information regarding the alleged changed circumstances. Apparently, the USITC had not followed
those procedures in this particular case. Avesta had had no opportunity to rebut the data submitted
in opposition to the review request. Furthermore, Avesta had never "manipulated” the data; it had
been clearly spelled out in Avesta's 1987 request in the footnotes to the Tables, which products and
countries had been included. Avesta had also argued that the enlargement of the EC, as such, had
had effects on the future level of Swedish exports to the EC.

163.  Sweden explained that Table 5 of Avesta's 1987 request stemmed from EC data (Eurostat),
as Avesta had deliberately chosen to rely on official EC import statistics. Table 5 did not include hot-
rolled sheet. It had not been possible for Avestato obtain break-outs for cold-rolled plate, since the
division between sheet and plate wasa US practice.®® Also, sheet below 3.0 millimetres had not been
included. The reason for the inclusion of sheet between 3.0 and 4.75 millimetres in the statistics was
that in 1983, these products had been added to the product coverage of the European Coal and Steel

89See Annex XlI, infra.

“Confidential Table | (Annex XIII, infra) of Avesta' s 1987 request for review showed that plate
had never exceeded 33.3 per cent of cold-rolled production.

91See Annex XlI, infra.
%See paras. 157 and 161, supra.

%IntheUnited States, the distinction between sheet and plate was made on the basi s of the thickness,
where plate was thicker than 4.75 millimetres.
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Community. Regarding the enlargement of the EC, it had been clearly spelled out by Avesta, in
Footnote 48to Table 5 of the 1987 request for review, which countrieshad been included for thevarious
years. Avesta had relied on officia EC statistics without any alterations; those data pertained to the
actual number of member States for each particular year.

164. Sweden explained that Avesta s underlying contention had been that, in contrast to the early
1970s, the EC had become a much more important trading partner for Sweden. This increased
importance was attributable not only to the EC's general economic growth, but also to its admission
of additional members. The USITC had never sought any additional information from Avesta, and
the US procedures had not provided any opportunity for Avestato rebut the datasubmitted in opposition
to the review request. Sweden noted that the US industry's opposition had been filed on the last day
of the stipulated 30-day period for submitting information, and that Avesta had not had an opportunity
to rebut the US industry's statistics or any other aspect of its submission. Sweden argued that this
was not in conformity with the Agreement’s requirements for "fair and equitable procedures’.

165. The United States argued that the record did not indicate that USITC staff had met either with
petitioners' representatives or with representatives of the domestic industry. In thisrespect, USITC
steff treated both sides equally. Moreover, Avesta aso submitted comments on its own petition to
the USITC, which the USITC accepted. These comments included additiona information and argument.

166. The United States also pointed out that there was no regquirement in the Agreement that
investigating authorities comb draft petitionsfor all possible defects prior tofiling. Article 9 required
an interested party to submit positive information " substantiating” the need for review; incorrect data
was relevant to whether this burden had been satisfied. Moreover, if Avestabdieved it could correct
the information it had submitted, Avesta was free to file another request for review to the USITC.
The USITC'srules did not limit the form or frequency of such requests. Indeed, the fact that Avesta
had filed two such requests showed that it was fully aware of this opportunity. Given this available
avenue, Avesta had not been prejudiced by any aleged failure by the USITC to bring defects in the
petition to Avesta s attention prior to issuing a determination.

167. TheUnited Statesnoted that both the data provided by Avestaand that provided by the domestic
industry had included hot-rolled sheet and plate. Apparently, the Parties had agreed that there were
not significant sales of hot-rolled "sheet". Thus, Avesta had no basis on which to complain that the
data provided by the domestic industry included minimal portions of hot-rolled sheet, when Avesta s
data aso contained hot-rolled sheet. Moreover, very little sheet was hot-rolled. Hence, any skewing
introduced by inclusion of hot-rolled sheet would be very minor in comparison to the skewing caused
by inclusion of cold-rolled sheet.

168. The United States noted that Avesta's data and the domestic industry's data for EC imports
of hot-rolled products from Sweden, while not exactly the same, were not fundamentally different,
once one acknowledged the growth of the EC over time. The two data sets for the years 1980 to 1985
were as follows:
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Y ear Avesta Table 5 Domestic Industry
Table 7
1981 15,625 16,297
1982 23,589 24,334
1983 23,544 23,066
1984 27,369 27,252
1985 28,736 29,407

Given the correspondence of the data of Avesta and the domestic industry for the years in which
both parties had included al EC members, it was clear that Avesta had not been prejudiced by the
use of the domestic industry's figures. The correspondence aso showed that the divergence
between the two sets of data prior to 1981 had been the result of the failure of Avesta's data to
correct for the change in EC membership.

2.4 Reduced Production Capacity Resulting from the Restructuring of the Swedish Stainless Stedl
Plate Industry

169.  Sweden contested the USITC's evaluation of the impact of the restructuring of the Swedish
stainless stedl plate industry on the productive capacity of the Swedish producers, and the USITC's
conclusion that thisrestructuring did not constitute achanged circumstancewarranting review. Avesta
had argued that the restructuring of the Swedish industry had resulted in reduced capacity to produce
stainless steel plate in Sweden, both in absolute terms and relative to al other stainless steel products.
Avesta had given a detailed explanation of the sequence of mergers and consolidations in the Swedish
stainless steel industry which had resulted, in 1987, in Sweden' s stainless steel plate producingindustry
consisting of one producer with two facilities in Sweden: the Avesta facility, which produced both
hot- and cold-rolled stainless steel plate, and the Degerforsfacility, which produced hot-rolled stainless
stedl plate. Avestahad further argued that the individual mills had also reduced their capacity. From
1984 to 1986 the mill in Avesta had decreased its capacity to produce hot-rolled plate by over
10 per cent.

170.  Sweden noted that in the 1973 determination of injury it was stated that:

"There is considerable room for expansion of exports to the United States not only
by altering market priorities but also by increasing production.”

In the USITC determination of 1987, the reduced capacity to produce stainless steel plate in Sweden
was recognized, but it was stated that:

"However, notwithstanding the decreasesin absol ute capacity, there remainssufficient
unused productive capacity to significantly increase exports to the United States...."

(pege 7)

Thus, the USITC recognized the reduced capacity to produce stainless steel platein Sweden, but never
considered whether the restructuring had any relevance to the origina determination of injury from
1973. The USITC had concluded only that the restructuring of the Swedish steel industry did not
constitute " changed circumstances”, and had not considered whether the information substantiated the
need for review.
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171.  The United States maintained that the USITC had examined the evidence before it and had
correctly found that the consolidation of the Swedish stainless steel plate industry did not constitute
achanged circumstance warranting review. Inits 1987 determination, the US'TC had addressed Avesta s
claim regarding the restructuring of the Swedish stainless steel plate industry and had found that

"... notwithstanding the decreasesin absol utecapacity, thereremainssignificant unused
productive capacity to significantly increase exports to the United States without
decreasing production for the Swedish market or for other export markets'. (page 7)

TheUSITC based its decision on capacity datasubmitted by Avestaitself. Although Avestahad offered
reasons why it could not expand its practical capacity to produce stainless steel plate in the short term,
it had provided no information to show that it was unable or unlikely to expand operations using its
existing capacity.

172.  The United States asserted that even small increases in capacity utilization could lead to substantial
increases in the volume of exports from Sweden. For example, if Avesta had increased its capacity
utilization by two per cent in 1986 for export to the United States, its export volume would have
multiplied several timesfrom 1986 levels. Thus, with significant excess capacity remaining, amodest
reduction in capacity did not giveriseto theneed for afull review. Moreover, thefact that the Swedish
industry had merged from four producers to one producer suggested, if anything, increased danger
of futureinjurious dumping in the absence of anti-dumping duties. Without home-market competition,
an industry consisting of just one firm could use its monopoly status to restrict home market sales to
raise prices and maximizerevenues, at the sametimefreeing additional tonnage for sale abroad at lower
prices. Home market windfalls could subsidize foreign sales, allowing monopoliststo charge unfairly
low prices in overseas markets.

173.  Regarding Sweden's claim that the USITC had not considered whether Swedish restructuring
substantiated the need for areview®, the United States said that thiswasplainly incorrect. TheUSITC
had clearly demonstrated how the existence of sufficient excess capacity overshadowed any modest
decreasein total productive capacity. The USITC had objectively examined the evidencein the record
before it and had correctly found that the consolidation of the Swedish stainless steel plate industry
did not constitute a changed circumstance warranting the institution of a full review.

174.  Inresponse to a question put by the Panel as to the data on which the USITC had based its
conclusion regarding Avesta's unused productive capacity, the United States noted that Avesta had
provided data regarding capacity and capacity utilization rates of its Swedish operationsin a Table H*
in its 1987 request for review. While capacity had declined from 1982 to 1986, excess capacity had
far exceeded the amount of any level of Swedish shipments to the United States. Specifically, in 1986
practical capacity in Sweden had been 68,000 metric tons, while actual production had been 55,700
metrictons. Thusunused capacity equalled 12,300 metrictons. AsTable3B indicated, Swedishimports
totheUnited Statesin1973, theyear of theUSITC' sinjury determination, were4,605 net tons. 1ndeed,
thelargest volume of Swedish shipmentsto the United States- 9,985 net tonsin 1972 - wassignificantly
less than the existing excess capacity in Sweden in 1986. 1n 1986 Swedish imports had totalled 1,784
net tons. Thus, utilization of Avesta's existing capacity would have had to increase only by
approximately 2,900 tons in order to reach the injurious level of 1973. The result would have been
acapacity utilizationrate of 86 per cent - 58,600 tonsout of 68,000. Further, in 1985 Avesta scapacity
utilization had actually exceeded 88 per cent, thus demonstrating the ease with which production could

%See para. 170, supra.

%See Annex X1V, infra.
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bereadily increased. TheUnited States said that, as with anumber of other arguments made by Avesta
to the USITC, the arguments that had been made in this area had not been supported by Avesta s own
data.

175.  Sweden noted that the United States had claimed that Avesta had no home-market competition
and could therefore useits monopoly status to restrict home-market sales to raise prices and maximize
revenues, and that Avesta could thus free additional tonnage for sale abroad at lower prices.®® This
claim was completely erroneous. First, the USITC had never found that Avesta exercised monopoly
power in the Swedish market and had never used the words "monopoly" or "monopolization” in its
decisions. Second, steel products from the EC and the EFTA States entered Sweden without any
restrictions whatsoever, which meant that Avestawas subject to a high degree of competitive imports;
in effect, Europe could be regarded as Avesta s home market. The import penetration in Sweden had
varied around 40 per cent between 1975 and 1987. This was underlined by the fact that for other
countries, the Swedish ad valorem custom duties on the products in question were low by international
standards and varied between 3.2 per cent and 5.0 per cent. By comparison, theUSad valoremduties
on the same products ranged from 9.6 per cent to 10.6 per cent. Third, the significant restructuring
and specidization that had taken place in the Swedish steel industry was very much due to an open
and liberal trade policy. If Avestaraised pricesin Sweden, it would lose market share due to lower
pricing by foreign competitors exporting to Sweden. Avesta had no such dominant position, either
in the Swedish or the European market, as the United States had implied it did. By size, Avestawas
ranked fifth or sixth in Europe.

176.  Inresponseto the Pandl' srequest that Sweden comment onthe USITC' sconclusionin its 1987
determination that

"notwithstanding the decreases in absol ute capacity, there remains significant unused
productive capacity to significantly increase exports to the United States without
decreasing production for the Swedish market or for other export markets",

Sweden said that the USITC's conclusion that Avesta would increase its exports if the anti-dumping
duty of 4.46 per cent was revoked was not based on facts. On the contrary, it was based solely on
speculation since no review had ever been conducted. Sweden noted that Article 3:6 of the Agreement
stated that:

" A determination of threat of injury shall bebased on factsand not merely onallegation,
conjecture or remote possibility. The change in circumstances which would create
a situation in which the dumping would cause injury must be clearly foreseen and
imminent."

This provision gave guidance on how to interpret recurrence of injury, anotion that in Sweden's view,
had obvioussimilaritieswith"threat of injury”. Contrary totheUSITC' s position, thealleged existence
of unused productive capacity and the possibility that exports to the United States might increase at
some unspecified timein the future was not sufficient to conclude that there would, infact, beaclearly
foreseeable and imminent increase in Avesta s exports to the United States if the anti-dumping duties
were revoked. Since 1984, Sweden's stainless steel industry had consisted of only one producer,
Avesta AB, compared to the structure of the Swedish industry in 1973 when there had been four unrelated
producers of stainless steel plate. A consequence of these producers merging into one was that total
Swedish production capacity had decreased. In 1987, the Swedish steel industry had already been
restructured to the extent that the plants of Avesta AB in Degerfors and in Avesta were the only

%See para. 172, supra.



ADP/117
Page 54

remaining producers of stainless steel plate. The plant in Avesta produced both hot- and cold-rolled
plate, while the plant in Degerfors produced only hot-rolled plate. Hence, aready in 1987, the
production of hot-rolled plate was largely concentrated to the plant in Degerfors. In 1992, plate
production in Sweden had been totally concentrated to the Degerfors plant. This plant's capacity was
fully utilized in supplying the European market, Avesta sowninternal fabrication units, Eastern Europe
andthe Far East. Therewereno corporate plansto increasethiscapacity in Sweden, let alonetoincrease
exports to the United States.

177.  Sweden said that the USITC' s conclusions regarding the possible increase in Avesta' s exports
to the United States were not supported by the facts. Tota Swedish production of stainless steel for
Avestafor the period after 1984 was roughly 300,000 tons per year, of which stainless steel plate had
comprised 50,000-60,000 tons. Avesta s total exports of stainless steel to the United States had been
less than 10,000 tons per year, of which stainless plate had been nearly 1,000 tons. In 1991, Sweden
had exported more than 100 times as much stainless cold-rolled and hot-rolled products to the EC-12
(42,000 metric tons) as to the United States (378 metric tons). In Sweden' sview, it was obvious that
Avesta s strategy was to concentrate on exporting to the EC-12 and supplying the US market through
its US mill.

178.  Sweden said that from USITC's statement that "there remains sufficient unused productive
capacity to significantly increase exports to the United States’, one could draw the conclusion that
the mere existence of unused capacity was enough, in itself, to justify the decision to deny the request
for review. This issue had never been examined in its proper context. In response to a question by
the Panel as to whether Sweden was arguing that the mere existence of excess production capacity
was irrelevant, Sweden said that the question of excess production capacity was not irrelevant per se.
As stated in the "Recommendation concerning Determination of Threat of Materia Injury” adopted
by the Committee on Anti-Dumping Practices in 1985%, the administering authority should consider,
inter alia, such factors as

"sufficient freely disposable capacity of the exporter indicating the likelihood of
substantially increased dumped exports to the importing country's market taking into
account the availability of other export markets to absorb any additional exports'.

Apparently, the United States had never examined the unused capacity in this context, but had merely
stated that the excess capacity in itself was sufficient to draw the conclusion that imports from Sweden
would increase. This conclusion was unverified, unsubstantiated and erroneous.

179. Sweden said that it was awell known fact that unused production capacity was nothing unusual
within a cyclical industry such as the stedl industry. Furthermore, production capacity was not a
scientific notion; it was widely recognized to be virtually impossible to measure production capacity
in exact figures. Thefigures presented by Avestapertained to a period (1982-1986) when the industry
had been in an economic downturn. Nevertheless, Avesta s capacity utilization was high compared
to its competitors. Since 1986, capacity utilization had increased, mainly because of the restructuring
of the Swedish plate industry. In addition, it was not practically possible to operate at 100 per cent
of theoretical capacity. Themarginal cost of increasing capacity increased when above acertain level.
For example, it took several months to add shift work, which aso increased hourly costs significantly
due to Swedish labour contracts. There could aso be other bottlenecks in the production line, such
as supply of raw materia, transportation, etc. The USITC had presumed that al additional capacity
would be used for exports to the US, when only minimal quantities of Avesta s plate production was
shipped to the US and export to the EC was 100 times greater in volume than exportsto the US. The

9BISD 325/182.
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USITC had also presumed that any additional imports would automatically injure the US industry,
but had never investigated whether that would be the case. For al of these reasons, the USITC
assumption was without merit; it had never investigated whether Avesta had unused capacity, and
itsreasoning implied that the only way Avestacould have shown decreased capacity wasto have closed
down its mills.

180. Regarding Sweden's argument that the USITC's examination of production capacity in the
Swedish industry was not a sufficient basis on which to conclude that there would be a "clearly
foreseeable and imminent increase" in Avesta s exports to the United States if anti-dumping duties
were revoked®, the United States said that this argument proceeded from a false premise, namely,
that a decision not to initiate a review under Article 9:2 was the equivalent of an affirmative finding
of threat of injury under Article 3:6. There was no support in the Agreement for this presumption.
For reviews upon request, Article 9:2 placed a clear evidentiary burden on the requesting party to
"[submit] positive information substantiating the need for review." Article 9:2 set forth the standard
for determining whether areview should beinitiated. Article 3:6, by contrast, contained the standard
for affirmative determinations of threet of materid injury. Nothing in the Agreement required application
of Article 3:6 to reviews conducted under Article 9:2. Furthermore, unlikeinitia investigations governed
by Article 3, reviews under Article 9 did not start from a blank slate, but were based on an existing
finding of materia injury.

181.  Withregardto Sweden' sargument that Avestadid not have amonopoly in the Swedish market,
the United States observed that it was true that foreign competition was not shut out of the Swedish
market. Nonetheless, consolidation of the four Swedish producersinto a single firm meant that there
was no longer any competition between different Swedish firmsin the Swedish market or elsewhere.
Consolidation meant that the new firm could adjust its production and sales strategies for both home
and export salesasasingle unit, thereby becoming, if anything, a more effective competitor that might
also be better ableto respond quickly to changing market conditions, including thosein export markets
such as the United States.

2.5 Avesta' s Request for the Exclusion of Three Products

182.  Sweden asserted that the USI T C should have excluded three kinds of specificationsfor stainless
sted plate (KBR, 253 MA and 254 SMO) from the scope of the anti-dumping duty order, asspecifically
requested by Avesta. Avesta had argued that the fact that it had developed new products and thereby
changed the mix of products and volumes exported to the United States, should constitute a" changed
circumstance'. Article 3:5 of the Agreement stated that "[t]he effect of the dumped imports shall be
assessed in relation to the domestic production of the like product ...." In Article 2:2, theterm "like
product" wasdefined as "... aproduct which isidentical, i.e. dikeinall respects to the product under
consideration, or in the absence of such a product, another product which, although not aike in all
respects, has characteristics closely resembling those of the product under consideration.” Regarding
the KBR plate, Avesta had argued that this product should be excluded from the anti-dumping duty
order since no US producer manufactured cold-rolled plate in large widths in a continuous process.
The KBR plate had never been widely offered for sale in the United States and, in 1986, imports of
this product from Sweden had represented only one-half of one per cent of total US consumption of
stainless stedl plate. The KBR plate had different dimensiona properties and a different appearance
from hot-rolled plate; it weighed less, was stronger and was easier to form and weld. The finish of
KBR plate was smoother than hot-rolled plate, which meant that KBR needed less fina treatment and
was more corrosion resistant.

%See para. 176, supra.
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183.  Regarding the grades 253 MA and 254 SMO, Sweden noted that Avesta had also shown that
these grades of hot-rolled stainless stedl plate, which did not exist in the early 1970's, were being
imported from Sweden . These plates were composed of patented grades of stainless steel which were
not manufactured by any US producer. The 254 SMO grade was used for very special purposes such
as sea water handling equipment and paper mill bleaching systems. The mechanical and corrosion
resistant properties of these grades were unique, and tests had demonstrated that alternate materias
wereinferior to the254 SMO alloy. The253 MA gradewas an alloy devel oped to provide exceptional
oxidation resistance and high strength for elevated temperature service. The aloy was composed of
amagnitude of elements, some of which wererare earth metals. Despitethe provisionsin Articles 2:2
and 3:5 of the Agreement, the USITC in its 1987 determination had stated that:

"Moreover, plate may be produced in an aimost infinite variety of compositions and
sizes, depending on the components chosen, the ratios in which they are used, and
the individual production machinery and steps employed. Simply because a new
composition or size is produced - and even patented - does not make it sufficiently
different initscharacteristicsand usesfrom other typesof stainlesssted plateto warrant
afinding that thereisno domesticlikeproduct. The Commission hasregularly rejected
arguments that speciaty types of stainless steel should be treated differently from
standard types in making like product determinations.” (page 5)

184. Sweden said that it was not seeking a finding by the Panel that the United States had acted
inconsistently with the "like product” definition in Article 2 of the Agreement by not excluding these
three products, but that it was arguing that the United States had acted inconsistently with Article 9
by not initiating areview in order to modify the 1973 dumping finding. The fact that these products
neither competed with nor were produced by the USindustry had already been established by theUSITC
determination to exclude these products from the Section 201 import relief programme in 1983.%

185. Sweden noted that in addition to the request for modification of the order, Avesta had also
argued that if these products were excluded, Sweden's share of total US consumption would be even
lower than indicated earlier in the official statistics. In this respect, the USITC stated:

"However, the data show that the two patented types of plate are being imported in
only small quantities and, as noted above, Avesta continues to export very significant
quantities of standard types of hot-rolled plate to the United States. KBR sales have
occurred in avery limited market, with only minimal possibilities for further sales."

(pege 5)

Avesta had argued that according to the statistics, the above statement was not correct. The quantities
imported from Sweden could hardly be described as "very significant”. If these three types of grades
were excluded, imports from Sweden, in relation to US consumption, would be the following*®:

“Presidential Proclamation 5074, 48 Fed. Reg. 33233 (1983); StainlessStedl and Alloy Tool Stedl,
Inv. No. TA-201-48, USITC Pub. 1377 (1983). Asaresult of the Section 201 proceeding in 1983,
special duties were to continue in effect until 19 July 1987. On 14 January 1987 counsel for the US
industry filed a petition with the USITC to extend the Section 201 duties for an additional three years.
At the time of Avesta's 1987 request for areview, the USITC was conducting an investigation into
the economic effects of terminating the duties applied under the Section 201 import relief programme
established in 1983 (Stainless Steel and Alloy Tool Stedl, Inv. No. TA-203-16).

105ee Annexes VI and VII, infra.
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Grades excluded All grades
1980 0.25% 0.57%
1983 0.09% 0.33%
1985 0.26% 0.63%

Nevertheless, the USITC had not considered that the information submitted by Avesta substantiated
the need for review. The USITC had neither assessed the relationship between the allegedly dumped
new imports and thedomestic industry, nor determined which productswerecausing thealegedinjury.
TheUSITC'sconclusionthat KBR plate and the two patented productswereimported insmall quantities
or for limited marketsdid not support the USITC' srefusal toinitiateaninjury review. Onthecontrary,
the USITC's conclusions supported Avesta s contention that excluding the three products from the
dumping order would not have an adverse effect on the US industry.

186. The United States said that the USITC had determined that modifying the order would not
be appropriate. Notwithstanding the USITC's determination that all stainless steel plate constituted
asingle"like product”, Sweden had argued that patented and KBR plate should be excluded from the
anti-dumping duty order. The United States pointed out that as an initia matter, only the DOC could
"exclude" products from the scope of an anti-dumping order. Under the authority of Section 751 of
the Tariff Act of 1930, as amended, the USITC - rather than the DOC - could modify an order to
effectively exclude certain imports only after finding that those imports corresponded to a separate
like product in the United States. Based on the evidence of record in the original investigation of
injury and in the requests for reviews, the USITC had determined that all types of stainless stedl plate
competed with each other across a broad spectrum, and that stainless steel plate constituted a single
like product. Consistent with the Agreement, the USITC rendered a single injury determination for
each like product. Because the USITC had correctly held that all stainless steel plate constituted a
single like product, it had refrained from finding separate like products and rendering a number of
separate judgements.

187.  The United States said that the minimally differentiated new grades of imported plate were
sufficiently similar to domestic anal ogues that afinding of separate like products was unfounded. The
USITC had based its determination in part on afinding in aconcurrent investigation'® that these grades
of plate did in fact compete with US production. Moreover, in response to Avesta's 1987 request for
review, the domestic industry had provided information indicating that US plate did in fact compete
with Avesta s grades 253 MA and 254 SMO. In May 1980, the DOC had received a request from
Avestafor aruling regarding several special gradesof stainlesssteel, including 253 MA and 254 SMO.
In October 1980, the DOC had replied that these products were included within the scope of the anti-
dumping order. The DOC's discussion, in its letter of reply, of the similarities between these grades
and al other stainless steel plate buttressed the USITC' s conclusion that patented grades 253 MA and
254 SMO werenot sufficiently different from other stainlesssteel plateasto beseparate”likeproducts’.
In addition, inits Section 751 determination, the USITC had noted that grades 253 MA and 254 SMO
were imported in only small quantities. As aresult, exclusion of these products would likely have
had no impact on the USITC's injury analysis.

188. Withregardto KBR plate, the United States said that athough Sweden claimed that KBR plate
differed from hot-rolled plate, Sweden had failed to show how KBR plate differed significantly from
other domestic cold-rolled plate which were aso within the like product. In its 1987 decision, the
USITC wrote:

101 Stainless Steel and Alloy Tool Steel, TA-203-16, USITC Pub. 1975 (May 1987).
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"[A]lthough there is no domestic production of continuously-made cold-rolled plate
in 80-inch width, there is piece-by-piece production of plate up to 72-inch width.
Moreover, plate may be produced in an amost infinite variety of compositions and
sizes.... Simply because a new composition or sizeis produced - and even patented -
does not make it sufficiently different in its characteristics and uses from other types
of stainless steel plate to warrant a finding that there is no domestic like product.”

(pege 5)

Moreover, the USITC had found that KBR plate was imported in such small quantities that exclusion
would not changeitsinjury finding. Findly, the USITC found that there were " only minima possibilities
for further sdes’ of KBR plate.

189.  In response to a question from the Panel as to whether the USITC had interpreted the issue
raised by Avestaregarding KBR, 253 MA and 254 SMO as areguest for exclusion of these products
from the scope of the 1973 dumping finding, or as an alegation of a change in circumstances, the
United States said that the USITC had treated the alegations both as a request for exclusion and as
an alegation of changed circumstances warranting review. These products did not exist at the time
of the 1973 order, thustheir existencewas achange. However, it was not achangewarranting review,
sincethere had been no showing that the productswere sufficiently different from other types of stainless
stedl plate. Mere unsupported allegationsregarding " niche" products were not enough to demonstrate
the need for afull review. Avestahad failed to provide any documentation whatsoever regarding the
patents for two of these products, the import volumes of those products, or the competition issue.
In contrast, thedomesticindustry had provided specificinstances of competition between these products
and products made by the domestic industry.

2.6 Stedl Voluntary Restraint Agreements

190.  Sweden asserted that against the background of Article 3, the USITC should have determined
that the information presented by Avesta regarding the state of the US stainless steel plate industry -

inaddition toinformation related to the volume of Swedish exports- wassufficient towarrant areview.
Article 3:3 stated that:

"The examination of the impact on the industry concerned shall include an evaluation
of al relevant economic factors and indices having abearing on the state of theindustry
such asactua and potentia declinein output, sales, market share, profits, productivity,
return on investments, or utilization of capacity; factors affecting domestic prices;
actual and potential negative effects on cash flow, inventories, employment, wages,
growth, ability to raise capital or investments."

The information submitted by Avestawas as follows. During the period from 1973 to 1986, the US
industry had become more and more protected from import competition. In 1983, additional Section
201 customs duties had been imposed on most stainless sted plate imports. As stated in Avesta s request,
voluntary restraint agreements (VRAS) had been concluded in 1986 between the United States and
virtually all major exporting countries replacing other import relief instruments. Sweden had not
concluded arestraint agreement withthe United States, which meant that Section 201 duties, in addition
to anti-dumping duties, continued to beimposed. The quotas had resulted in alimitation of the quantity
of stainless steel plate which might be imported into the United States.

191. Sweden noted that, as the data submitted by Avesta had shown, the US industry's share of
the domestic market had increased during the period being examined: between 1972 and 1985, its
share of the US market had increased from 80.9 per cent to 92.5 per cent. In certain years, imports
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had been amost insignificant, such asin 1980 when imports had represented only 2.4 per cent. In
the 1973 determination of injury, it was stated that:

"For their stainless-steel plate operations aone, net operating profit as a percentage
of net sales of stainless-steel plate declined even more precipitously, from 4.4 per cent
in 19681to 1.5 per centin 1972. Although some of the declinein profitability of these
producersmay have been dueto recessionary factorsin 1970 andin 1971, the continued
low level of profitsin 1972isdirectly attributabletoincreased production costs coupled
with LTFV sades of Swedish stainless-steel plate that have held domestic prices at
abnormally low levels.”

Regarding the state of the US industry, the USITC stated in 1987 that:

"... the existence of the VRASs does not mean that the U.S. stainless steel industry is
any less vulnerable to the impact of dumped imports.” (page 7)

Thus, despite the fact that the level of profits and other economic and financia indicators regarding
the US industry had changed since 1972, the USITC had not considered the arguments as relevant.
The USITC had concluded only that the VRAS did not constitute a " changed circumstance”, and not
whether the information substantiated the need for review or whether the origina finding of injury
from 1973 was still valid with respect to the state of the US industry.

192.  The United States asserted that the USITC had assessed the record beforeit in Avesta's 1987
request for areview and had correctly concluded that VRASs had not made US producerslessvulnerable
to dumped imports from Sweden. Sweden had argued that US plate producers had been nursed to
health by these VRAS, which had placed limits on US imports from certain countries, and that anti-
dumping relief was no longer necessary. The USITC had specifically found that:

"There are two flaws in [Avesta's VRA] argument. First, because there is no VRA
ineffect with Sweden, the Swedi sh producer may continueto export totheUnited States
in whatever quantities it chooses. Second, the existence of the VRAS does not mean
that the US stainless stedl industry is any less vulnerable to the impact of dumped
imports.” (pages 6-7)

Avesta had failed to demonstrate the relevance of the VRAS with other countries on the volume and
price effects of imports from Sweden. In addition, Avesta had substantia excess capacity with which
to increase its exports, free of any VRA restrictions. Thus, contrary to Avesta s clams, the VRAs
had had no restraining effect on the volume and prices of Swedish exports, since Sweden had refused
to enter into a VRA with the United States. The USITC had objectively examined all information
available regarding the significance of the VRA restrictions and had fully explained its rationale in
determining that the VRASs did not substantiate the need for review. Accordingly, the United States
had fulfilled its obligations under the Agreement.

193. Regarding the United States argument that Avesta had failed to demonstrate the relevance
of the VRAs with other countries on the volume and price effects of imports from Sweden'®?, Sweden
said that what the United States and the USITC had overlooked was the fact that relief programmes
were of direct relevance to the issue of whether the US industry was suffering injury. The impact
of the programmes on Swedish volumesor priceswasinthiscontext not relevant. |If adomesticindustry
was not experiencing materia injury, it was not necessary to consider the volume and price effects

102Ge0e para. 192, supra.
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of imports from the country under investigation. For this reason, the improvement in the condition
of the US industry resulting from therelief programmes minimized the likelihood that the US industry
was experiencing materia injury. Consequently, the results of the relief programmes substantiated
the need for a review.

194. The United States noted that Sweden had argued before the present Panel that the VRAS had
improved the domestic industry' s position'®, based in part on reports that were not in existence at the
time of the USITC's determination, or that Avesta did not choose to submit to the USITC. Thiswas
not what Avesta had argued in 1987 before the USITC. Although information suggesting that the
domestic industry's condition had improved due to factors other than the imposition of duties might
be relevant to the question of whether or not to conduct a review, Avesta, in its 1987 request, had
providedlittleor noinformation, or even allegations, that thishad beenthecase. Avesta sonly argument
concerning import relief had pertained to the VRAs. On thisissue, Avesta s principal argument had
been that the VRAS had placed Swedish exports at a competitive disadvantage because countries under
VRASs could price their imports free of any restraints. In other words, Avesta had asked the USITC
to focus on the effects the VRAS had on exports from Sweden, rather than on any possible effects on
the condition of theUSindustry. Moreover, unlike Avesta, the domesticindustry' s response contained
a substantial amount of information indicating continued industry vulnerability to dumped imports.
Despite Avesta s failure to focus on the issue of industry condition, the USITC addressed that issue
in its determination and found that it did not justify a review in this case.

195. Sweden stated that Avesta had, in its request for review in 1987, argued that the VRASs had
an effect on the US industry, but that the reason Avesta had not provided, in 1987, a more detailed
discussion of thisissue had its grounds in Avesta s 1985 request for review. In that request, Avesta
had provided a magnitude of arguments concerning the condition of the US industry and an anaysis
of why the USindustry would not beinjured after revocation of the anti-dumping duty order. However,
theUSITC had apparently not consideredissuesinvolving the condition of theUSindustry to berel evant
at the stage of initiation of areview. Inthe USITC'sdecision on Avesta s 1985 request, the arguments
concerning the state of the US industry had not even been discussed. Avesta had thus drawn the
conclusion that the condition of the US industry was not a matter which the USITC examined prior
toinitiation, but rather in the course of the actua review investigation. Sweden also noted that at the
time the 1987 request had been filed, the USITC was conducting an investigation into the economic
effects of terminating the " Section 201" duties on specialty steel, including stainless steel plate, which
the United States had imposed in 1983. Hence, the USITC aready had extensive information on the
state of the US industry, and duplication would have been unnecessary.

V. REQUEST FOR SUSPENSION OF THE PANEL'S PROCEEDINGS

196.  On 18 June 1993 the United Statesinformed the Panel that the United States Government was
prepared to undertake further consideration of the 1976 ruling by the US Customs Service'™ regarding
the scope of the 1973 anti-dumping order, and requested that the Panel suspend its deliberations pending
the outcome of this examination. On 24 June 1993, the United States informed the Pand that on
23 June 1993 the USITC had decided to self-initiate a review investigation under Section 751(b) of
the Tariff Act of 1930, as amended, of the 1973 affirmative determination of injury regarding imports
of stainless sted plate from Sweden, and reiterated its request for a suspension of the Pandl' s proceedings.

10356 paras. 61-62, supra.

10%See para. 124, supra.
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On 13 July 1993 Sweden informed the Panel that in its view, asuspension of the Panel's proceedings
at that time was not warranted.

VI. FINDINGS
A. I ntroduction

197.  Thedispute before the Panel arose from a complaint by Sweden that the continued application
by the United States of anti-dumping duties on imports of stainless steel plate from Sweden was
inconsistent with the obligations of the United States under Article 9 of the Agreement on Implementation
of Article VI of the Genera Agreement on Tariffs and Trade ("the Agreement"). The essentid facts
which gave rise to this complaint can be briefly recapitulated as follows.

198.  On 5 June 1973, the United Statesimposed anti-dumping duties on imports of certain stainless
steel plate from Sweden. These duties were imposed under a"finding of dumping" which was issued
following a determination of dumping made in January 1973 by the United States Department of Treasury
and a determination of injury made in May 1973 with respect to these imports by the United States
Tariff Commission.

199.  Since the imposition of anti-dumping duties in June 1973 on imports of stainless sted plate
from Sweden, the United States conducted several administrative reviews in order to determine the
margin of dumping and the amount of anti-dumping duties to be collected on these imports. Until
June 1993, the United States had not initiated areview of the affirmative determination of injury made
in May 1973 by the United States Tariff Commission in respect of imports of stainless steel platefrom
Sweden.

200. In July 1985, the sole Swedish exporter to the United States of the products in question and
its affiliated company in the United States submitted a request to the United States International Trade
Commission (USITC) for the initiation of areview of the injury determination made in May 1973 in
order to revoke the finding of dumping issued in June 1973. This request, made pursuant to the
provisions of Section 751(b) of the United States Tariff Act of 1930, as amended, submitted that there
were changed circumstances (as compared to the situation prevailing at the timethe Tariff Commission
made its determination ) warranting review and revocation of the finding of dumping.

201.  In October 1985, the USITC dismissed this request for the initiation of areview proceeding
under Section 751(b) of the Tariff Act of 1930. The USITC determined that the request did not show
changed circumstances sufficient to warrant institution of an investigation to review the affirmative
determination of injury made in May 1973 by the United States Tariff Commission.'®

202. InFebruary 1987, the Swedish exporter and its affiliated company in the United States filed
another request with the USITC under Section 751(b) of the United States Tariff Act of 1930 for the
initiation of areview of the finding of dumping on imports of stainless steel plate from Sweden. The
request all eged the existence of changed circumstanceswarranting theinitiation of areview investigation
to revoke or modify this finding.

105502 Annex 1.
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203.  InJduly 1987, the USITC dismissed this second request for initiation of areview on the ground
that the request did not show changed circumstances sufficient to warrant institution of a review
investigation. %

204.  Thedecision of the USITC dismissing the request made in July 1985 for initiation of areview
under Section 751(b) of the Tariff Act of 1930 was affirmed by the United States Court of International
Trade. Thedecision of the USITC dismissing the request madein April 1987 for initiation of areview
under Section 751 (b) of the Tariff Act of 1930 was affirmed by the United States Court of International
Trade, theUnited States Court of Appealsfor the Federal Circuit, and the United States Supreme Court.

205.  Sweden submitted in the dispute before the Panel that the United States was in violation of
itsabligationsunder Article 9 of the Agreement by reason of the ongoing application of theanti-dumping
duties on imports of stainless steel plate from Sweden.

206.  Specifically, Sweden requested that the Panel make the following findings:

) The affirmative finding of injury made in 1973 regarding imports of stainless steel
plate from Sweden was not avalid basis for the current application of anti-dumping
duties. Consequently, by maintaining these duties the United States had acted, and
was still acting, inconsistently with Article 9:1 of the Agreement.

(i) The United States had not on its own initiative conducted areview of theinjury finding
made in 1973. In this respect, the United States had acted, and was still acting,
inconsistently with Article 9:2 of the Agreement.

(iii) In dismissing the requests madein 1985 and 1987 by the Swedish exporter for areview
of the injury finding made in 1973 the United States had acted inconsistently with
Article 9:2 of the Agreement.

207.  Sweden requested that the Panel recommend that the United States bring its measure into
conformity with the Agreement. In Sweden's view, thiswould require revocation of the dumping finding,
and reimbursement of duties aready paid to an extent the Panel considered reasonable. Since at |east
1985 (the year in which the Swedish exporters made their first request to the USITC for areview)
the United States had been collecting anti-dumping duties on Swedish stainless steel platein a manner
inconsistent with its obligations under the Agreement. The United States should thereforeimmediately
revoke the dumping finding and reimburse duties paid since at least 1985.

208. TheUnited Statesrequested the Panel to find that with respect to all claims presented by Sweden
the United States had acted in conformity with the requirements of the Agreement and that the
United Statestherefore did not need to take any stepsto bring itslaws or practiceinto conformity with
the Agreement.

209. The United States submitted the following with respect to the claims presented by Sweden:
) Article 9 did not require automatic, periodic review of the need for the continued

imposition of anti-dumping duties but required such a review only in certain
circumstances.

10650 Annex I11.



ADP/117
Page 63

(i) The decisions taken by the USITC in 1985 and 1987 that the Swedish exporter had
failed to submit positiveinformation substantiating the need for areview of theinjury
finding were properly explained and reflected an objective examination of the
information in the record before the USITC.

(iii) In view of the two determinations of the USITC dismissing the requests for review
made by the Swedish exporter, areview of the injury finding upon the initiative of
the investigating authorities in the United States was not warranted.

210. The United States further submitted that, even if the Panel were to find that the United States
had acted inconsistently with its obligations under the Agreement, it would be inappropriate for the
Panel to recommend that the United States be requested to revoke and reimburse the anti-dumping
duties. The United States considered that a panel should limit itself to a general recommendation
that a Party bring its practices into conformity with the Agreement, and that it should be l€eft to that
Party to determine how best to achieve such conformity.

211. TheUnited States a so argued in this connection that the recommendation requested by Sweden
regarding revocation and reimbursement of anti-dumping duties assumed that areview by the USITC
of the injury finding made in 1973 would lead to the conclusion that injury would not recur upon
revocation of thedumping finding. Assuch, thisrequest wasintheview of theUnited Statesinconsistent
with the argument of Sweden that a decision to initiate a review was a mere threshold decision which
did not prejudge the outcome of the review.

212.  InJune1993, the Panel received arequest fromthe United Statesthat it suspend its proceedings,
in the light of the initiation by the USITC of areview of the 1973 affirmative injury determination
on imports of stainless steel plate from Sweden (supra, paragraph 196). Sweden objected to such a
suspension of the Panel's proceedings.

213. ThePanel considered that absent agreement of the parties on the regquest by the United States
there was no basisfor it to suspend its proceedings. The Panel therefore decided to continue its work.

B. Alleged infringement by the United States of its obligations under Article 9:1 of the
Agreement

214.  The Panel proceeded to examine the claim of Sweden that the United States had acted, and
was dtill acting, inconsistently with its obligations under Article 9:1 of the Agreement by reason of
the continued application of anti-dumping duties on stainless steel plate from Sweden.

215.  Article 9:1 provides:

" An anti-dumping duty shall remaininforceonly aslong as, and to the extent necessary
to counteract dumping which is causing injury."

Sweden argued that the United Stateswas acting in viol ation of this provision becausetheinjury finding
made in May 1973 by the United States Tariff Commission did not constitute a valid basis for the
continued application of the anti-dumping duties on imports of stainless steel plate from Sweden at
present, i.e. in1992. Although amost twenty yearshad passed sincetheimposition of the anti-dumping
duties, the United States had not provided any evidence on the potential continuation of injury, or
demonstrated that the imposition of the anti-dumping duties was still necessary.

216.  According to Sweden, Article 9:1did not set forth aspecific time limit to the duration of anti-
dumping duties but neverthel ess contai ned an obligation of Partiesto take stepsto ensurethetemporary
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and remedial nature of anti-dumping duties. The text of this provision indicated that anti-dumping
dutieswere of atemporary and remedial nature and wereto berevoked if therewas no longer dumping,
injury or a causa relationship between dumping and injury. The temporary and remedia character
of anti-dumping duties was also evident from the preamble of the Agreement. The obligation in
Article 9:1 to ensure this temporary and remedid character of anti-dumping duties could only be fulfilled
through surveillance or monitoring to determine whether the injury caused by the dumped imports
had been remedied. When such surveillance or monitoring led to the conclusion that the injury had
been remedied, Partieswere required to either revoke the dutiesor initiate areview under Article 9:2.
Sweden argued that especially where a Party used the " pre-selection system™ that Party was required
tomonitor theorigina injury determination in order to determinewhether that determination remained
avalid lega basis for the continued application of the anti-dumping duties. Sweden further argued
that the passage of time created a presumption of change and was thus a relevant factor in determining
the need for areview of anti-dumping duties.

217.  In support of this interpretation of Article 9:1, Sweden invoked, in addition to the text of
Article 9:1 and the preamble of the Agreement, certain historical materials. Thus, Sweden referred
to discussions on the question of the duration of anti-dumping measuresin a 1959 Report of a Group
of Expertson anti-dumping and countervailing duties, negotiationson anti-dumping during theKennedy
Round, and discussions in the Committee on Anti-Dumping Practices established under the Kennedy
Round Anti-Dumping Code. Sweden also mentioned as support for its arguments a panel report in
a dispute under the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of
the General Agreement regarding countervailing duties applied by the United States on imports of non-
rubber footwear from Brazil. Finaly, Sweden referred to the practice of severd Parties to the Agreement
which had provided in their domestic legislation for "sunset" clauses.

218.  Inrgecting Sweden' sclaimunder Article 9:1, theUnited Statesargued that Article 9: 1imposed
agenera legal obligation on Parties to maintain anti-dumping duties only as long as, and to the extent
necessary, to counteract dumping which was causing injury, but did not by itself contain a procedural
mechanism for carrying out this abligation. Article 9:1 did not set forth a tempora limitation to the
duration of anti-dumping duties, nor did it contain a requirement for monitoring or surveillance of
anti-dumping duties. Rather, the mechanism for implementing the obligation in Article 9:1 was provided
by the review procedure in Article 9:2, the purpose of which was to determine whether, despite a
previous finding of injury, the current situation was such that injury would not recur upon revocation
of the anti-dumping duties. Under Article 9:2, an obligation to review existed where such areview
was warranted by specific circumstances. The United States thus disagreed with Sweden's view on
the relevance of the passage of time as afactor in determining the need for areview of anti-dumping
duties. The United States further argued that a decision on whether or not to maintain anti-dumping
dutieswas preceded by areview under Article 9:2. Therefore, when it was appropriate not to conduct
areview, it followed that it was consistent with Article 9:1 to maintain the anti-dumping duties.

219. TheUnited Statesargued that the historical materials mentioned by Sweden and the panel report
in the dispute on countervailing duties applied by the United States on imports of non-rubber footwear
from Brazil did not support the interpretation of Article 9:1 advanced by Sweden. The United States
also contested that the fact that certain Parties to the Agreement had introduced "sunset" clauses in
their legislation supported Sweden's interpretation of Article 9:1.

220. In its examination of Sweden's claim under Article 9:1, the Panel noted that, in addition to
this claim, Sweden aso presented a claim that the United States had violated Article 9:2 by failing
to initiate areview of the injury determination made in 1973 by the United States Tariff Commission.
These separate claims reflected an interpretation of Article 9 under which Article 9:1 required Parties
tomonitor, or keep under surveillance, the conditionswhich had led to theoriginal injury determination
in order to determine whether this injury determination was still valid as a basis for the continued
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application of the anti-dumping duties, while Article 9:2 contained a distinct obligation to conduct
areview of the need for continued imposition of the anti-dumping duties.

221. The Panel therefore considered that the basic legal question raised by Sweden's claim under
Article 9:1 was whether this provision by itself contained an aobligation on Parties to the Agreement
to examine whether the injury determination made in the original investigation remained avalid basis
for the continued application of anti-dumping duties, which obligation would be distinct from the
obligation of Parties to conduct reviews under Article 9:2.

222. Initsexamination of this question, the Panel noted that the obligations of Parties with respect
to the duration of anti-dumping duties were governed by Article 9 asawhole, i.e. by Articles 9:1 and
9:2 taken together. The question of whether Article 9:1 required Parties to take the steps referred
to by Sweden therefore necessitated an analysis of the specific role of Articles 9:1 and 9:2 in defining
the obligations of Parties to the Agreement regarding the duration of anti-dumping duties.

223. The Pand noted that under Article 9:1 "An anti-dumping duty shall remain in force only as
long as, and to the extent necessary to counteract dumping which is causing injury.” Accordingly,
Article 9:1 obliged Parties to the Agreement not to maintain anti-dumping duties when such duties
were no longer necessary to counteract dumping which was causing injury. However, the text of
Article 9:1 did not provide an express obligation regarding the steps to be taken by Parties to the
Agreement in order to make a determination on whether the continued imposition of an anti-dumping
duty was necessary to counteract dumping which was causing injury.

224, Incontrast, Article 9:2 provided for aspecific obligationto"review" thenneed for the continued
imposition of theduty, on the initiative of investigating authorities, or upon aduly substantiated request
by any interested party. In the Panel's view, the purpose of the review procedure under Article 9:2
could only be understood if Article 9:2 wasread in the light of Article 9:1. Thereferencesin Article
9:2 to "the need for the continued imposition of the duty" and "the need for review" could only be
interpreted in ameaningful manner when read in conjunction with the obligation in Article 9:1. Thus,
areview under Article 9:2 of "theneed for the continued imposition of theduty" wasareview of whether
that duty continued to be "necessary to counteract dumping which is causing injury”. Similarly,
"positive information substantiating the need for review" in Article 9:2 necessarily meant information
relevant to the issue of whether the anti-dumping duty remained "necessary to counteract dumping
which is causing injury."

225.  ThePand thusread Article 9:1 asrequiring Parties not to maintain anti-dumping dutieslonger
than necessary to counteract dumping which was causing injury, and Article 9:2 as setting forth an
obligation of Parties regarding the undertaking of a factual examination of whether the continued
imposition of anti-dumping duties was necessary within the meaning of Article 9:1.

226. ThePand considered that it would not be consistent with this interpretation of the relationship
between Articles 9:1 and 9:2 to interpret Article 9:1 as containing an obligation of Parties to conduct
afactual examination of the necessity of the continued application of anti-dumping duties (in the form
of "monitoring" or "surveillance"), distinct fromtheir obligation to carry out reviewsunder Article 9:2
of the Agreement. The silence of Article 9:1 regarding the means by which a Party was to determine
when an anti-dumping duty was no longer necessary within the meaning of that provision, together
with the mandatory review procedure specifically provided for in Article 9:2, the purpose of which
could only be understood in light of the requirement embodied in Article 9:1, contradicted the view
that Article 9:1 by itself obliged Parties to take specific procedural steps to satisfy themselves as to
the continued need for the imposition of an anti-dumping duty distinct from those required under
Article 9:2.
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227.  The Paned noted in this regard that, if Article 9:1 were interpreted to contain an obligation
of Partiesto conduct aform of factual examination through monitoring or surveillance, theresult would
be that a Party could be alleged to be in breach of that obligation under Article 9:1 in a situation in
which that Party had not conducted such monitoring or surveillance even if the Party had on several
occasions during the life of an anti-dumping duty conducted areview within the meaning of Article 9:2
of the need for the continued imposition of an anti-dumping duty. In the Pand's view such an
interpretation would be inconsistent with the logic of the régime of Article 9 as awhole and with the
function of Article 9:2 within that régime.

228. The Pand did not exclude that it could be argued that a Party's failure to comply with its
obligations under Article 9:2 regarding the initiation of reviews could entail aviolation of Article 9:1.
However, the Pandl did not consider that Article 9:1 by itself could constitute an independent legal
ground for a claim that by failing to carry out surveillance or monitoring a Party was ipso facto in
breach of its obligation under Article 9:1 to maintain anti-dumping duties only as long as, and to the
extent necessary, to counteract dumping which is causing injury.

229. ThePand therefore considered that, where a Party had not examined theissue of the continued
necessity of the application of an anti-dumping duty, the question of whether that Party thereby was
in breach of its obligations under the Agreement had to be analyzed in the first place on the basis of
the specific provision in Article 9:2, which explicitly obliged Parties to carry out reviews of the need
for the continued imposition of an anti-dumping duty under certain circumstances.

230. The Panel noted Sweden's arguments that a requirement for "monitoring" or "surveillance"
followed implicitly from the wording of Article 9:1 and from the first recita in the preamble of the
Agreement.

231. ThePanel agreed that, as argued by Sweden, Article 9:1 and the preamble of the Agreement
made it clear that anti-dumping duties were temporary and remedia in nature. However, the Panel
did not consider that the temporary and remedial nature of anti-dumping duties provided a basis to
construe Article 9:1 as containing an obligation for "monitoring” or "surveillance".

232.  First, asexplained above, the Panel considered that Article 9:2 provided a specific mandatory
procedura mechanism by which Parties were to ensure the temporary and remedial character of anti-
dumping duties as expressed in Article 9:1, and that the text of Article 9 as awhole did not provide
any indication that, in addition to the review procedurein Article 9:2, there existed another procedura
obligation upon Parties with respect to the examination of whether the continued imposition of an anti-
dumping duty remained necessary within the meaning of Article 9:1.

233.  Second, the Panel noted that underlying Sweden's interpretation of Article 9:1 was the view
that the temporary and remedia nature of anti-dumping duties necessarily meant that when the injury
which had been found to exist in the original injury determination was remedied, that determination
lost its "validity" asalega basisfor the continued imposition of anti-dumping duties. The Panel was
not persuaded that this was a sound interpretation of the requirement that anti-dumping duties " shall
remain in force only as long as, and to the extent necessary to counteract dumping which is causing
injury". Inthe Pand's view, the words "necessary to counteract dumping which is causing injury”
could aso be interpreted to mean that the necessity of continued application of anti-dumping duties
depended upon whether dumping would again causeinjury in the absence of theduties. Given the effect
of the application of anti-dumping duties on the condition of the domestic industry, a prospective
interpretation of these words seemed morelogical than an interpretation focusing on whether theinjury
found in the original investigation had been remedied. The Pand noted in this regard that such a
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prospective interpretation of these words found support in the non-rubber footwear panel report cited
by Sweden.*’

234.  ThePanel also noted the references made by Sweden to certain historical materialsin support
of its view that Article 9:1 required a process of monitoring or surveillance of anti-dumping duties.

235.  ThePane noted that under customary rules of publicinternational law on treaty interpretation,
ascodifiedintheViennaConvention ontheL aw of Treaties(1969), it was permissibleto usepreparatory
work as a supplementary means of treaty interpretation in order to confirm the meaning of a treaty
provision resulting from the application of the general rulein Article 31 of that Convention, or in order
to determine the meaning of the provision when an interpretation in accordance with the genera rule
leaves the meaning of the provision ambiguous or obscure, or leads to a result which is manifestly
absurd or unreasonable.'®

236. Asdiscussed in paragraphs 222-227, the text of Article 9:1 and its context, i.e. the review
procedurein Article 9:2, werein the Pandl' s view sufficient to conclude that Article 9:1 by itself did
not contain an obligation that Parties exercise monitoring or surveillance of an anti-dumping duty.
Thus the Panel was not persuaded that in the present case it was necessary or even appropriate to have
regard to the preparatory work of this provision.

237.  Inany event, thePanel considered that the references made by Sweden to the preparatory work
of Article 9 and to discussions in the former Committee on Anti-Dumping Practices confirmed that
anti-dumping duties were intended to be temporary measures, but did not support the view that, in
order toensurethetemporary character of such measures, therewasan obligation upon Partiesto engage
in a process of "monitoring” or "surveillance”, in addition to conducting reviews under Article 9:2
of the Agreement. Moreover, thesereferences did not support theview that thetemporary and remedia
nature of anti-dumping duties meant that anti-dumping dutieswere no longer necessary when theinjury
found in the origina investigation had been remedied. Thus, the Panel noted the following passage
cited by Swedenfromthe" draft International Code on Anti-Dumping Procedureand Practice” submitted
by the United Kingdom in October 1965, according to which anti-dumping duties were to be revoked
as soon as:

"(ii)  theauthoritiesaresatisfied inthelight of information at their disposal, or which
is submitted to them, that imports of the goods in question on which the duty
has been imposed can be sold at undumped prices or that the imports, though
technically dumped, would no longer cause or threaten material injury to a
domestic industry or materialy retard the establishment of a domestic industry.”
(emphasis added)

238. The Panel aso noted Sweden's reference to a passage in a panel report in the matter of
"United States - Countervailing Duties on Non-Rubber Footwear from Brazil". The paragraph from
which this passage was taken read in relevant part:

"However, thefact that Article VI:6(a) required aninjury determination to levy duties,
combined with thefact that it had been implemented by the pre-selection system, made
it necessary to introduce areview mechanism under which countervailing duties, once
imposed, had to be reviewed if the circumstances justifying their imposition had

19%Infra, paragraph 238.

18Article 32 of the Vienna Convention.
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changed. In other words, the continuing obligation regarding determination (sic) of
injury wasimplemented through periodicreviews. Suchareview was conducted either
on the initiative of the investigating authority or upon request by an interested party
(footnote omitted). The Panel aso noted that because of the fact that countervailing
duties were aready in place, any such review could only be prospective in nature,
in that it determined whether subsequent importations would be causing injury if the
duties were removed. This approach had been codified in injury review provisions
of the Anti-Dumping Codes (1967 and 1979) and in Article 4:9 of the Code." %

239. The Panel observed that this passage of the non-rubber footwear panel report discussed the
needfor "... areview mechanism under which countervailing duties, onceimposed, had to bereviewed
if the circumstances justifying their imposition had changed" (emphasis added). The panel explicitly
stated that this review mechanism was the manner in which the continuing obligation of signatories
regarding the determination of injury was implemented once countervailing duties had been imposed.
Furthermore, the panel indicated that such reviews were necessarily prospectivein nature. At the end
of the passage, the panel specifically referred to the "injury review provisions of the Anti-Dumping
Codes (1967 and 1979) and in Article 4:9 of the Code" (emphasis added). The Panel considered that,
because this passage of the (asyet unadopted) report consistently used theterm "review" and indicated
that such areview was prospectivein nature, it could not be said to support the view that Article 9:1
of the Agreement contained an obligation to undertake monitoring or surveillance of the validity of
the original injury determination in addition to the obligation to conduct reviews under Article 9:2.

240.  Finally, thePanel wasof theview that thefact that several Partiesto the Agreement had adopted
"sunset" clauses, which limited the duration of anti-dumping duties, subject to the possibility of an
extension after areview, could not be said to amount to a " subsequent practice in the application of
thetreaty which establishesthe agreement of the partiesregarding itsinterpretation” within the meaning
of Article 31:3(b) of the Vienna Convention (1969) on the Law of Treaties.

241. Based on its analysis in the preceding paragraphs of the text and context of Article 9:1 and
of the arguments presented by Sweden on the interpretation of this provision, the Panel was of the
view that where, asin the present case, a complaint was raised regarding the alleged failure of aParty
to undertake afactual analysis of whether the continued imposition of an anti-dumping duty remained
necessary within the meaning of Article 9:1, such acomplaint needed to be examined in thefirst place
under the provisions of Article 9:2 of the Agreement.

242.  The Panel concluded that whether the United States acted inconsistently with Article 9 by
continuing to apply anti-dumping duties on imports of stainless steel plate from Sweden without having
conducted an analysis of the need for the continued imposition of those duties was an issue to be
examined in the first instance in light of the requirements in Article 9:2 of the Agreement regarding
the review of anti-dumping duties.

C. Alleged Infringement by the United States of its obligations under Article 9:2 of the
Agreement

1. Whether the United States acted inconsistently with Article 9:2 by not sdlf-initiating areview
of the injury finding made in respect of imports of Swedish stainless sted plate

243.  The Panedl next proceeded to examine Sweden's claim that the United States had acted, and
wasstill acting, inconsistently withitsobligationsunder Article 9: 2 by continuing to apply anti-dumping

1%Report of the Panel (unadopted), 4 October 1989, SCM/94, para. 4.4.
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duties on imports of stainless steel plate from Sweden without undertaking, on its own initiative, a
review of the injury finding made in 1973 with respect to these imports.

244.  Article 9:2 provides:

"The investigating authorities shall review the need for the continued imposition of
the duty, wherewarranted, ontheir owninitiative or if any interested party so requests
and submits positive information substantiating the need for review."

245.  Sweden argued that Article 9:2 contained an obligation for Parties to undertake upon their own
initiative areview of the need for continued imposition of an anti-dumping duty, which obligation was
independent from, and additional to, the obligation of Partiesto undertake such areview upon request
by an interested party which submitted positive information substantiating the need for review. The
words "on their own initiative" placed an obligation on investigating authorities to take the initiative
to initiate areview. The authorities which had imposed an anti-dumping duty were aso responsible
for showing that the continued imposition of an anti-dumping duty was hecessary to counteract dumping
whichwas causing injury. Thisdistinct obligation to undertake self-initiated reviews under Article 9:2
served the purpose of ensuring that, when interested parties did not request areview, an anti-dumping
duty would nevertheless not remain in force when the original determination which had led to the
imposition of the duty had lost its validity. The existence of this obligation was consistent with the
temporary and remedial character of anti-dumping duties. That there was an ongoing obligation on
investigating authorities to undertake a review periodically had been confirmed by the report of the
panel in the dispute between Brazil and the United States on countervailing duties applied by the
United States on non-rubber footwear from Brazil.

246.  Sweden considered that, in the case at hand, a self-initiated review and subsequent revocation
of the anti-dumping duties were warranted because of the substantia difference between the factual
situation in 1992 and the factual situation which had led to the affirmative determination of injury made
in 1973 with respect to Swedish stainless steel plate. In this regard Sweden pointed to the following
factors:

) the declinein the volume of importsinto the United States of Swedish stainless
stedl platesince 1973, andthenegligiblelevel of theseimportsduring theperiod
1974-1991, both in absolute and in relative terms;

(i) the increase of Swedish stainless steel plate exports to the EC;

(iii)  the free-trade agreements between the EC and Sweden, as a result of which
Swedish exports of stainless steel plate entered the EC duty-free and without
guantitative restrictions;

(iii)  the changed strategy of the Swedish exporter, which had supplanted direct
exportsto the United States with sales made from afacility in the United States
acquired in 1976;

(iv) the reduced production capacity in the Swedish stainless steel plate industry; and

(v) theimprovement in the condition of the US domestic industry, resulting from
severa safeguard measures applied during the 1970s and 1980s and from the
voluntary export restraint agreements concluded between the United States and
severa steel exporting countries.
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247.  TheUnited Statesargued that Article9: 2 was phrased in thedisjunctiveand that it wastherefore
sufficient for a Party to provide the opportunity for either self-initiated reviews or reviews upon request
by aninterested party. Thisinterpretationwassupported by thereport of thepanel inthedisputebetween
Brazil and the United Stateson countervailing dutiesapplied by the United States on non-rubber footwear
from Brazil. Even though Article 9:2 could thus be read to require only one of these two types of
review, the practice of the United States was to provide more than the minimum required and aso
to provide the possibility of self-initiated reviews. The United States further argued that the words
"where warranted” in Article 9:2 indicated that self-initiated reviews were not automatic but had to
be conducted only if there were reasons for doing so.

248.  According to the United States, the question of whether in the case before the Panel the USITC
should have initiated a review without having received a request by an interested party did not arise
because such areguest had been received by the USITC. The circumstancesreferred to by the Swedish
exporter in the two requests for initiation of areview were identical to the circumstances referred to
by Sweden beforethisPanel asanindication that aself-initiated review waswarranted under Article 9:2.
In the view of the United States, the USITC had properly determined that these circumstances did not
warrant the initiation of areview upon request. If these circumstances were not sufficient to warrant
initiation of a review upon request, they were aso insufficient to make a self-initiated review under
Article 9:2 warranted.

249. The United States objected to the presentation by Sweden of certain information pertaining
to the period after 1987, on the ground that the USITC had not had an opportunity to consider this
information.

250. Inits examination of Sweden's claim with respect to the alleged failure of the United States
to self-initiate areview, the Panel noted the disagreement between the parties on whether Article 9:2
contained both an obligation to sdlf-initiate a review of the need for the continued imposition of an
anti-dumping duty, where warranted, and an obligation to initiate such a review when requested, or
whether a Party could provide for only one of these two types of review. Sweden was of the view
that Article9:2 contained an obligation to self-initiate areview and an obligation to undertake areview
upon request, and that both these obligations must be given effect in the practice of a Party. The
United States took the view that under Article 9:2 a Party was required to provide for the opportunity
of either a self-initiated review, or a review upon request by an interested party.

251.  Inthe Pandl's view, the fact that Article 9:2 was phrased in the disjunctive simply served to
distinguish between different modalities of initiation of a review, but did not imply that a Party had
the discretion to providein itslegislation or practice for only one of those modalities, to the exclusion
of the other. The Panel noted in thisregard that the logical implication of the interpretation advanced
by the United States was that a Party would be free to provide in its legislation or practice only for
the possihility of self-initiated reviews, to the exclusion of reviews upon request. If thisinterpretation
wereaccepted, aParty would befreetorefusetoinitiate areview upon request, even whereaninterested
party submitted positive information substantiating the need for review. Furthermore, the Panel
considered that there could be situations in which information indicating that initiation of a review
was warranted was more readily available to investigating authoritiesthan to interested parties. Under
theinterpretation advanced by the United States, in such asituation aParty which had decided to provide
only for reviews upon request would be permitted not to act upon such information at its disposa by
self-initiating a review.

252.  Based ontheaboveconsiderations, thePanel rejected theinterpretation of Article9:2 advanced
by the United States, according to which aParty had the discretion to provide the opportunity for either
self-initiated reviews or reviews upon request, and considered that the fact that in this case the United
States had provided for opportunities for reviews upon request by interested parties did not by itself
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dispose of Sweden's claim that the United States had violated Article 9:2 by not undertaking areview
on its own initiative.

253. The Panel noted that Article 9:2 required investigating authorities to undertake a review on
their own initiative "wherewarranted". Accordingly, the Panel examined the factors which according
to Sweden warranted a self-initiated review in this case. The Panel recalled that it was requested by
Sweden to find that the United States had acted inconsistently with Article 9:2 by not self-initiating
areview, and to find that the United States had acted inconsistently with Article 9:2 by denying the
Swedish exporter's requests for initiation of areview.

254.  Inthisconnection, the Panel noted that as support for its argument that a self-initiated review
waswarranted in this case, Sweden identified several circumstances which in Sweden' s view indicated
that the current situation, i.e. the situation in 1992, differed substantialy from the situation prevailing
at thetimeof theinvestigation which had ledto theinjury determinationin 1973. The factorsmentioned
by Sweden in this context were identical to the factors described in the two requests for initiation of
areview presented in 1985 and 1987 to the USITC by the Swedish exporter. However, in presenting
these factors before the Panel as evidence that aself-initiated review was warranted, Sweden submitted
information relating to the period 1973-1991, while the factors presented by the Swedish exporter in
the requests for the initiation of a review of course did not cover this period.

255.  ThePane first noted that it could not make a finding on whether the United States had acted
inconsistently with Article 9:2 by not self-initiating areview during a period in which the Agreement
was not in force (1973-1980).

256. ThePanel further noted that, while some of the devel opments mentioned by Sweden to support
its argument that a sdf-initiated review was warranted had occurred during the 1970s, other developments
referred to by Sweden, such as the reduction of the production capacity of the Swedish stainless steel
plate industry and voluntary export restraint agreements between the United States and a number of
exporting countries, had occurred in the early and mid-eighties. Thus, taken together these devel opments
did not cover a period of time prior to the period covered by the Swedish exporter' s requests for the
initiation of areview. On the contrary, in light of Sweden's statement that a self-initiated review was
warranted in this case because the factual situationin 1992 differed substantially from that in the early
seventies, it appeared to the Panel that the period referred to by Sweden in its claim that the United
States had failed to self-initiate areview went beyond the period covered by the devel opments described
in the two requests made in 1985 and 1987 by the Swedish exporter for the initiation of a review.

257. Given that the factors alleged by Sweden to have warranted a self-initiated review overlapped
with, and covered alonger period of timethan, the factors described in the Swedish exporter' s requests
for areview, the Panel had to decide whether it waslegally possiblefor it to make afinding on Sweden's
claim regarding the alleged failure of the United Statesto self-initiate areview, in addition to afinding
on Sweden's claim that the United States had acted inconsistently with Article 9:2 by denying the
exporter's requests for review.

258. In thisrespect, the Panel considered that, if in the present case it were to find that the United
States had properly determined that the information submitted by the Swedish exporter in the two requests
did not constitute positiveinformation substantiating theneed for review, it would not belegally possible
for the Panel to find that the United States should nevertheless at the same time and on the basis of
the same information have sdf-initiated areview. If, on the other hand, the Pandl were to find that
the United States had erred in determining that the information submitted by the Swedish exporter in
the two requests did not constitute positive information substantiating the need for review, that finding
would be sufficient to conclude that the United States had acted inconsistently with Article 9:2. An
additional determination that, based on the same information the United States should at the sametime



ADP/117
Page 72

also have self-initiated areview would not be possiblein that situation because logically a Party could
not at the sametime and with respect to the samefactual circumstancesviolate Article9:2 by dismissing
arequest for areview and separately violate Article 9: 2 by not undertaking areview onitsowninitiative.

259. Thus, the Pandl was of the view that, where an interested party presented certain factual
information to the investigating authorities of a Party in support of arequest for initiation of areview
under Article 9:2, the only relevant question in terms of that Party' s compliance with Article 9:2 was
whether that Party had properly determined that the information submitted in the request did not congtitute
positive information substantiating the need for review. The question of whether that Party should
at the same time and on the basis of the same information have self-initiated a review could not arise
in such a situation. In other words, given the presence of arequest for the initiation of areview, the
guestion of whether the Party was required to self-initiate areview based on the information presented
in that request became moot.

260. ThePanel thereforewasof theview that it could not makefindings on Sweden' sclaim regarding
the United States alleged failureto self-initiate areview, in so far as the factors presented by Sweden
in support of this claim wereidentical to, and covered the same period of time as, the factors presented
by Swedenin support of its claim that the United States had violated Article 9:2 by denying the Swedish
exporter's requests for initiation of a review.

261. With respect to information presented by Sweden in support of its claim that a self-initiated
review was warranted on developments subsequent to the USITC's dismissa of the second request
for areview (in 1987), the Panel did not accept the argument of the United States that thisinformation
was inadmissible before the Panel on the ground that it had not previously been presented to the
investigating authorities in the United States. In the Panel's view, this argument could be relevant in
the context of a complaint regarding a refusal by a Party to initiate a review upon request, but not
in the context of a complaint regarding the aleged failure of a Party to undertake areview on its own
initiative. However, thePanel considered that theneed to addressthe question of whether theinformation
on devel opments subsequent to the second request for areview warranted a self-initiated review would
arise only if the Panel wereto find that the United States had not acted inconsistently with Article 9:2
by dismissing the requests made in 1985 and 1987 for initiation of areview.

262. Although the Panel thus decided, for procedural reasons, that in the present case the question
of whether the United States should have self-initiated areview was possibly relevant only with respect
to factual developments subsequent to the USITC's dismissal of the second request by the Swedish
exporter for theinitiation of areview, the Panel also noted that in the case at hand anti-dumping duties
had been in place since 1973 without there having been an injury review. Inthe Panel'sview, Article
9:2requiredinvestigating authoritiesto undertakeareview upontheir owninitiative" wherewarranted",
but did not prescribe any time-limits within which such a review was to be initiated, or provide for
automatic periodic reviews. At the same time, as explained above, the Panel was of the view that
Article 9 needed to be interpreted as awhole and that, accordingly, thereview requirementsin Article
9:2 were to be interpreted in conjunction with the requirement in Article 9 that an anti-dumping duty
remain in force only as long as and to the extent necessary to counteract dumping which was causing
injury. Inview of thisrelationship between Articles 9:2and 9: 1, thePanel considered that whereduring
aconsiderable length of time a Party did not undertake a review on its own initiative, this could raise
serious questions as to whether that Party did not exceed thelimits of the discretion afforded by Article
9:2, notwithstanding the lack of time-limits for the initiation of reviews under that provision.

263. ThePanel further considered that, while Article 9:2 was silent on the means by which a Party
was to determine whether a sef-initiated review was warranted, a a minimum a good faith
implementation of this provision required that investigating authorities ensured that they disposed of
relevant information indicating that such a review might be warranted. The Panel was not persuaded
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that in the case at hand the USITC's procedures were entirely satisfactory in this regard. Thus, as
discussed in more detail in Section 2.1.1 below, the USITC was not aware of the precise product
coverage of the 1973 dumping finding. The Panel was concerned that this lack of awareness of such
an important issue appeared to reflect a somewhat passive attitude which was not conducive to an
effective implementation of Article 9:2 consistent with the spirit of that provision.

2. Whether the United States acted inconsistently with its obligations under Article 9:2 by
dismissing the requests for initiation of areview of the injury determination on imports of
stainless stedl plate from Sweden

264.  ThePanel proceeded to examinethe complaint of Sweden that, by dismissing therequests made
in 1985 and 1987 by the Swedish exporter for the initiation of a review of the 1973 injury finding,
the United States had acted inconsistently with its obligations under Article 9:2 of the Agreement.

2.1 The USITC's dismissal of the 1987 request for initiation of areview to revoke or modify the
1973 dumping finding

265. Most of the arguments presented by the parties to the Panel focused on the USITC's decision
taken in July 1987 with respect to the second request by the Swedish exporter for the initiation of a
review under Section 751(b) of the Tariff Act of 1930, as amended.

266. The Panel noted that in this request, submitted in February 1987, the Swedish exporter had
developed two main arguments.

267. First, according to the exporter, the facts established "changed circumstances sufficient to
warrant theinstitution of areview investigation" torevokethe1973 dumpingfinding. Second, according
to the exporter, the facts established "changed circumstances sufficient to warrant the institution of
areview investigation" to modify the 1973 dumping finding. It was apparent from thetext of therequest
that these two arguments were presented by the exporter in the alternative. Thus, the introductory
section of the request began as follows:

"This is arequest that the Commission institute a review investigation to determine
whether an industry in the United States would be materially injured or threatened with
material injury by imports of hot and cold-rolled stainless steel plate from Sweden in
the event a 1973 ' Finding of Dumping' covering such merchandise were (i) revoked
or, in the dternative, (ii) modified to exclude cold-rolled stedl plate."*°

268. Insupport of its contention that the facts established the existence of " changed circumstances
sufficienttowarrant theinitiation of areview" torevokethe 1973 dumping finding, the Swedish exporter
pointed to the following factual developments™:

() Imports from Sweden had been at de minimis levels since 1976.

HORequest for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, p.1.

" bid, pp.27-68.
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(i) Thisde minimis level of the volume of imports resulted not from the dumping finding
issued in 1973 but from the acquisition in 1976 of a steel mill in New Castle, Indiana
by a predecessor of the Swedish exporter.

(iii)  The structure of Sweden's stainless steel plate producing industry had changed
dramatically since 1973.

(iv) Theleve of demand in Western Europefor stainless stedl plate from Sweden had changed
materialy since the injury finding was made in 1973.

(V) Trade agreements between the European Communities and Sweden had eliminated all
import duties on Swedish steel and did not impose quantitative restrictions on exports
of Swedish plate to the EC.

(vi) Quotaarrangements between the United States and the European Communities, Japan,
and other mgor stainless sted plate exporting countries had serioudy impeded the ability
of Swedish imports to compete in the United States market for stainless steel plate

269. In support of its aternative contention that the facts established the existence of changed
circumstances sufficient to warrant theinstitution of areview investigation to modify the 1973 dumping
finding, the Swedish exporter argued that three types of Swedish stainless steel plate which did not
exist in 1973 were now being imported in minima quantities. These products were not produced in
the United States. The Swedish exporter thus submitted that the 1973 dumping finding should be reviewed
with a view to excluding these three products from the scope of application of the finding.'

270.  Sweden claimed before the Panel that the information provided in the request on the above-
mentioned factors congtituted " positive information substantiating the need for review" within the meaning
of Article 9:2 and that the USITC had acted inconsistently with the requirements of Article 9:2 for
the initiation of reviews upon request by rejecting this petition. In support of this claim, Sweden
contested the USITC's analysis of each of these factors.

271.  TheUnited States argued that the USITC' s decision that the information provided by the Swedish
exporter did not substantiate the need for a review had been properly explained and was the result of
an objective examination of the evidence before the USITC.

272.  The Pane noted that the parties to the dispute had presented arguments pertaining both to the
interpretation of the phrase "positive information substantiating the need for review" in Article 9:2
and to the factua sufficiency of the findings made by the USITC.

273.  The parties disagreed on the interpretation of the standard of evidence implied by the words
"positive information substantiating the need for review" in Article 9:2.

274. Sweden considered that it could beargued that thisexpressionimplied alower level of evidence
than the "sufficient evidence" standard in Article 5:1 of the Agreement. In any event, the "positive
information” standard in Article 9:2 was a lower standard of evidence than the "positive evidence"
standard in Article 3.

"2 bid, pp.69-75.
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275. The United States argued that the "positive information” standard in Article 9:2 was closer
to the " positive evidence" standard in Article 3 than to the " sufficient evidence" standardin Article 5:1

276.  The Panel considered that the standard of evidence implied by the "positive information”
requirement in Article 9:2 needed to be interpreted in its proper context, and was thus not persuaded
that the references made by the parties to evidentiary standards elsewhere in the Agreement were
particularly useful. A decisionunder Article9:2toinitiateareview wasadecisionto begin afact-finding
process in order to determine whether or not the continued imposition of an anti-dumping duty was
necessary. It could therefore be said that " positive information substantiating the need for review"
was such information as would persuade an objective, unprejudiced mind, that a fact-finding process
was necessary in order to determine whether continued application of the duty was necessary. While
the words " positive information substantiating the need for review" clearly implied that there was a
certain burden on an interested party requesting areview to come forward with information indicating
that such a fact-finding process was warranted, this burden had to be seen in conjunction with the
threshold nature of the decision on whether or not to initiate a review. Furthermore, a decision to
initiate a review naturally did not prejudge the outcome of such a review.

277.  Regarding issues of interpretation of Article 9:2, the parties also offered conflicting views on
whether the standard applied by theUSITC - requiring the presenceof " changed circumstances sufficient
to warrant review" - was in accordance with Article 9:2.

278.  Thus, Sweden argued that the threshold decision on whether or not to initiate a review had
to be based on an examination, in the light of the current situation, of the factors which constituted
the basis of the original injury determination. According to Sweden, areview under Article 9:2 should
be initiated if information was provided by an interested party indicating that changes had occurred
in the factors underlying the original injury determination such that this determination no longer
constituted avalid basis for the continued application of anti-dumping duties. Onceit had been found
that changed circumstances invalidated the original injury determination, the burden was on the Party
applying the anti-dumping duty to demonstrate, during areview, that continued imposition of the anti-
dumping duty was necessary. It was only at this stage that the question of whether revocation of the
duty would again cause or threaten material injury to the domestic industry wasrelevant. In Sweden's
view, it wasinconsistent with Article 9: 2 to condition adecision on theinitiation of areview on whether
the interested party requesting the review had provided evidence that injury would not recur upon
revocation of the anti-dumping duty.

279. TheUnited Statestook the view that the " changed circumstances sufficient to warrant review"
standard applied by the USITC was consistent with Article 9:2. In the view of the United States, the
purpose of areview under Article 9:2 was to determine the need for the continued imposition of an
anti-dumping duty to counteract dumping which was causing injury. A logical way to make this
determination was to ask whether injury would recur upon revocation of the anti-dumping duty. Whether
injury continued to exist with theanti-dumping duty in placewasirrelevant inthisrespect. Thestandard
of "positive information substantiating the need for review" had to be interpreted in the light of this
purpose of thereview. Accordingly, such information had to tend to show that injury would not recur
upon revocation of the anti-dumping duty. Thus, in the view of the United States, there could be no
distinction between the type of information relevant to a decision on the initiation of a review, and
the type of information relevant during such areview. While the evidentiary standards were different
at these stages of the proceeding, in both cases the information had to relate to what would happen
in the absence of the anti-dumping duty.

280. Closely related to the disagreement on this issue, the parties also differed on the question of
whether changed circumstances that were merely the expected consequences of the imposition of an
anti-dumping duty could be a ground for initiation of a review.
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281. Inthisrespect, the United States argued that because the information warranting initiation of
areview had to tend to indicate that revocation of the anti-dumping duty would not again lead to injury,
changes that were merely the expected consequences of the imposition of the anti-dumping duty were
irrelevant as a grounds for initiating a review. Thus, a decline in the volume of imports, absent an
explanation other than the imposition of the anti-dumping duty, by itself was not aground for initiation
of areview.

282.  Sweden regjected the view of the United States regarding the irrelevance of changes that were
the expected consequence of the imposition of an anti-dumping duty as an indication of the need for
areview. In Sweden's view, when the anti-dumping duty had led to adeclinein the volume of imports,
this was an indication that the duty had fulfilled its purpose. The nature of the anti-dumping duty as
atemporary and remedial measure required that at that point a review of the need for the continued
application of the duty beinitiated. Inaddition, Sweden argued that, while an anti-dumping duty could
affect the volume of imports, it could aso affect the price level of those imports. Furthermore, even
if imports had declined as a result of the imposition of an anti-dumping duty, it did not necessarily
follow that importswould increase upon revocation of theduty, or that if importsincreased, they would
again cause or threaten material injury to a domestic industry.

283. The Pand was thus presented with significant questions of interpretation of the concept of
"positive information substantiating the need for review" in Article 9:2. The Panel decided to refrain
from addressing these questions in abstracto and considered that it should first proceed to examine
the factual issues raised by the parties in order to determine whether it was necessary for the Panel
to pronounce itself on these matters of interpretation. The Panel noted in this regard that, with the
exception of theissue of the decline in the volume of Swedish imports of stainless steel plate into the
United States, the USITC had not mentioned in its decision that the factors mentioned by the Swedish
exporter were insufficient because they related to developments which were merely the expected
consequence of the imposition of anti-dumping duties. With respect to the issue of declining Swedish
imports into the United States, the Pandl considered that it should first examine the factual basis of
the finding of the USITC that the decline in imports was merely the expected conseguence of the
imposition of anti-dumping duties, before pronouncing itself on whether the USITC's dismissal of
thisfactor on thisground rested on an interpretation which, as a matter of law, was inconsistent with
Article 9:2.'3

284.  Regarding the factua issues raised by the parties, the Panel considered that in its examination
of whether the United States had properly determined that the information submitted by the Swedish
exporter did not constitute positive information substantiating the need for review, it should examine
whether the USITC determination resulted from an objective examination of the information before
the USITC, and in this context whether the USITC had adequately explained its determination, and
whether the information before the USITC supported the determination. To thisend, it was necessary
for thePanel to carefully review thefactual basis of the determination (asdiscerniblefromtheUSITC's
decision) without however conducting a de novo investigation of the factual information before the
USITC.

285.  The Pand noted that the decision taken by the US TC which contained the USI TC' s determination
that the request of the Swedish exporter did not show "changed circumstances sufficient to warrant
institution of areview investigation" provided "the reasons for that determination”. Accordingly, the
Panel examined the issue of whether the decision of the USITC was inconsistent with Article 9:2 of
the Agreement in light of the reasons expressed in that decision.

13See para. 314, infra.
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286. The Panel proceeded to consider the USITC's decision on the first point raised in the request
for review by the Swedish exporter, i.e. the contention that thefacts established " changed circumstances
sufficient to warrant a review investigation" in order to revoke the 1973 dumping finding.

2.1.1 Evolution of the volume of imports of Swedish stainless steel plate and acquisition in 1976
of aUS stedl mill

287.  ThePanel noted the arguments of the Swedish exporter in the request for initiation of areview
according to which (1) since 1976 imports of hot-rolled stainless steel plate from Sweden had been
at ademinimislevel, and (2) thisde minimislevel resulted not from the anti-dumping dutiesin force
on these imports but from the acquisition in 1976 of a steel mill in New Castle, Indiana by one of the
Swedish exporter's predecessors.

288.  Asfactua support for its contention regarding the de minimislevel of imports since 1976, the
Swedish exporter provided two tables.*** Thefirst of these tables provided data on imports of stainless
steel plate from Sweden, excluding four products which in the view of the Swedish exporter should
not be included in the import statistics. The exporter noted several problems with these statistics.
The second table did include these four products in the import statistics. According to the exporter,
whether the import volume was analyzed with or without the four products, the result was the same:
the level of imports of stainless steel plate from Sweden had been de minimis.

289.  Insupport of itscontention that the minimal level of the volume of imports of Swedish stainless
steel plate since 1976 was the result of the acquisition of the steel mill in New Castle™, the Swedish
exporter provided data on the evolution of the volume of shipments of this steel mill since 1976 and
argued that its management had decided to participate in the US market for hot-rolled plate through
the sale of plate produced at thismill and to cease exports of virtually al hot-rolled plate from Sweden.
The exporter aso provided a table which compared the volume of direct exports of stainless steel
plate from Sweden and the volume of sales of stainless steel plate made by the Swedish-owned mill
in the United States. The exporter claimed that the impact of the acquisition of the US steel mill was
reflected in this table in the increasing importance of sales made by the Swedish-owned steel mill in
the United States relative to the direct exports from Sweden.

290. The Pand noted the following statement of the USITC explaining why it found the claim of
the exporter regarding the de minimis level of imports to be unfounded:

"The Commission found this same alegation unpersuasive when raised in 1985. As
we noted there, U.S. imports of Swedish plate declined sharply in 1974, the year
following theimposition of the anti-dumping order and, athough fluctuating from year
toyear, they remained rel atively constant thereafter. A declinein exportsisanexpected
result from theimposition of an order. Moreover, plateimports, including thosefrom
Sweden, have been subject to quotas and additional duties during portions of the years
since 1973 including, for example, special dutiesimposed pursuant to Section 202 of
theTradeAct of 1974. (footnoteomitted) Thecurrent alegationisnotinany significant
respect different from the alegation rejected by the Commission in 1985. The

H4Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, pp.35-36.

"3 bid, pp.37-45.
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Commission again finds that petitioners have offered no legally sufficient reason why
the current levelsof plateimports aretheresult of anything other thanimport relief."

Regarding the contention of the exporter on the effect of the acquisition in 1976 of a US stedl mill
on the evolution of the volume of imports of stainless steel plate from Sweden, the USITC observed:

"... the volume of imports of Swedish plate declined sharply in 1974. As we found
in 1985, the level of imports from Sweden has not decreased since that purchase. In
fact, current datashow notableincreasesin the most recent periods. Unliketheir 1985
petition, petitioners now assert that acquisition of the mill caused a substantial shift
in their market strategy and that the New Castle mill is used to supply the mgority
of petitioner's hot-rolled plate for the U.S. market. They state that they intend to use
the U.S. facility for hot-rolled plate except for specialty types. Their data, however,
show that exports of Swedish plateto the U.S. are predominantly hot-rolled, including
avery substantial percentage of standard types. We conclude that (sic) the Swedish
producers have offered no additional argument to support their assertion that exporters
have significantly atered their long-term practices with regard to exports of plate to
the United States."**

291. The parties to the dispute disagreed on factual and legal grounds as to whether the USITC's
dismissal of the changeinimport volume and of the acquisition of the US steel mill in 1976 as" changed
circumstances warranting the initiation of a review" was in accordance with Article 9:2 of the
Agreement.

292.  Thefactual aspects on which the parties disagreed pertained to the conclusion of the USITC
that the acquisition of a US steel mill in 1976 by a predecessor of the Swedish exporter had affected
neither the volume of direct imports of stainless stedl plate from Sweden nor the product composition
of those imports.

293. Themain lega issue on which the parties disagreed concerned the issue of whether a decline
in the volume of imports per se was relevant as an indication that initiation of a review was warranted
under Article 9:2 of the Agreement.

294.  The Pand first examined the disputed issues of a factua nature.

295.  One of the factual arguments advanced by Sweden was that the USITC, in its anaysis of the
contentions of the Swedish exporter regarding the de minimis level of imports and the impact on the
volume of imports of the acquisition of the steel mill in New Castle, had relied on import statistics
which erroneously included three products which in 1976 had been exempted from the scope of
application of the dumping finding by aruling of the United States Customs Service. According to
Sweden, if these products were excluded from the statistics, the volume of imports had declined since
the date of purchase of the US facility.

296.  While the text of the USITC's decision dismissing the request for the initiation of areview
did not identify the data on which the USITC relied in its analysis of the evolution of the volume of
imports of stainless stedl plate from Sweden, the United States indicated to the Panel that the USITC

16See Annex |11 infra.

7See Annex 11 infra.
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had relied on datain Table 3B in the request of the Swedish exporter.*® This Table included in the
import statistics the three products claimed by Sweden to have been exempted from the scope of the
dumping finding in 1976.

297.  ThePane had beforeit documentation provided by the parties showing that in November 1976
the United States Customs Service had ruled that the three products in question should be exempted
from the dumping finding issued in June 1973 on imports of stainless steel plate from Sweden.

298. ThePanel thusfound that in its analysis of the evolution of the volume of imports of Swedish
stainless steel platethe USITC had relied on data which included in the import statistics three products
which since November 1976 had not been subject to the anti-dumping duties.

299.  The Panel noted the argument of the United States that the issue of the product coverage of
the import statistics used by the USITC was not properly before the Panel. In this regard, the
United States pointed out that the ruling of the United States Customs Service excluding the three
products wasnot known to the USITC. Theruling was never issued publicly and had not been submitted
to the USITC by the Swedish exporter. Conseguently, the ruling was not part of the record of the
proceedings before the USITC and, pursuant to Article 15:5(b) of the Agreement, could not be taken
into account by the Pandl.

300. TheUnited Statesalso argued that only with respect to oneof thethree products had the Swedish
exporter informed the USITC that the product had been exempted from the application of the dumping
finding. With respect to the other two products, the exporter had argued that the USITC should find
a way to exclude these products from the finding. By making this request, the exporter necessarily
represented that these products were within the scope of the finding at thetime of the exporter' srequest
for the initiation of a review.

301. ThePanel noted that the factual information of which the USITC was claimed not to have been
aware related to an action taken by the authorities of the United Statesin 1976 to exclude three products
from the scope of the dumping finding on stainless steel plate from Sweden. This information was
thus in the hands of the Government of the United States. That the Customs Service ruling was not
issued publicly, and that this ruling was on file with the Department of Commerce rather than with
the USITC, did not mean that the Government of the United States could be said to be unaware of
the existence of this ruling.

302.  Furthermore, with respect to at least one of the three products, the Swedish exporter had
mentioned the fact that this product had been excluded from the scope of the finding. The Panel failed
to understand why the USITC, having been presented by theexporter with anissueregarding the product
coverage of thedumping finding, did not take any stepsto ensurethat it wasin the possession of accurate
information on the product coverage of the finding. As noted above, the three products had been
excluded from the application of anti-dumping duties by the same Customs Service ruling. Had the
USITC seriously considered thispoint, it would havefound that the same Customs Serviceruling which
excluded the one product mentioned by the Swedish exporter also excluded two other products from
the application of anti-dumping duties on imports of Swedish stainless stedl plate.

303.  ThePane noted that Article 15:5(b) of the Agreement required that the examination by apanel
of disputed issues be based upon:

18See Annex VII infra.
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"the facts made available in conformity with appropriate domestic procedures to the
authorities of the importing country.”

In the Pandl' sview, the 1976 Customs Service ruling could not be said to be afact not "made available
in conformity with appropriate domestic procedures to the authorities of the importing country.” As
noted above, this "fact" pertained to an action taken by the authorities of the United States regarding
the product coverage of the 1973 dumping finding and was thus "available ... to the authorities of the
importing country". That the USITC had not become aware of this ruling was the result of a lack
of adequate consideration given by the USITC to an issue raised by the Swedish exporter. Moreover,
even if the issue of product coverage had not been raised by the exporter, the Panel did not consider
that Article 15:5(b) could be interpreted to allow a Party to ignore information in its possession on
as straightforward an issue as the product coverage of an anti-dumping duty.

304. ThePanel therefore rejected the argument of the United States that the issue raised by Sweden
on the inclusion in the import statistics of three products not subject to the anti-dumping duties was
inadmissible in the proceedings before the Panel.

305. The Panel then turned to the argument of the United States that the inclusion of these three
products did not materially affect the validity of the conclusions reached by the USITC on the decline
in thevolumeof importsof Swedish stainless steel plateasan alleged " changed circumstance warranting
review."

306. TheUnited States argued in particular that even if one excluded these three products, this did
not detract from the validity of the USITC's conclusion that "current data show notable increases in
the most recent periods’. In addition, the United States argued that the import data, excluding the
threeproducts, showed ahugedeclineinthevolumeof importsfollowing theimposition of anti-dumping
dutiesin 1973. Any subsequent decline in the import volume was sight in comparison to the decline
immediately following the imposition of these duties.

307. ThePanel observed that the USITC had stated initsdecisionthat ... thelevel of importsfrom
Sweden has not decreased since that purchase. In fact, current data show notable increases in the most
recent periods." (emphasis added)

308. Theadjusted figuresreferred to by the United States*® might be consistent with the statement
that there were increases in the most recent periods (although the Panel noted that thisincreasein the
most recent periods was largely a reflection of one shipment of cold-rolled plate in 1986), but were
certainly not consistent with the statement that the level of imports had not declined since the purchase
in 1976 of the steel mill in New Castle. These figures showed that imports did decline following
that purchase and that in each subsequent year the volume of imports was smaller than in 1976.
Therefore, without the erroneous inclusion of the three productsin the import statistics, the USITC's
statement regarding the absence of a decline in the volume of imports since 1976 was not supported
by fact.

309. ThePanel could therefore not accept the contention of the United States that the inclusion of
these products did not materially affect the validity of the USITC's conclusions. In the view of the
Panel, akey element in the USITC's analysis was its denia of alink between the acquisition of the
steel mill in 1976 and the level of imports of stainless steel plate from Sweden in subsequent years.
When the import data used by the USITC were corrected to exclude the three products, the USITC's
conclusion on this point proved to be without any factua basis.

199 pra, paragraph 148.
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310. ThePanel observed that it was factually correct, as argued by the United States, that even with
theadjusted figuresonthelevel of import volumeof Swedish stainlessstedl plate, thedecreaseinimports
since 1976 was of alesser magnitude than the decreasein importsimmediately following theimposition
of the anti-dumping dutiesin 1973. The Panel noted however that the USITC in its decision had not
made any comparison between the decline in imports in 1974 and the decline in imports since 1976.
Rather, the USITC simply denied that imports had declined since 1976. The Panel therefore considered
that this argument of the United States was an inadmissible attempt to rationalize ex post facto the
decisionof theUSITC. Thetext of theUSITC' sdecision indicated that it wasafull statement of reasons
for the USITC's determination to dismiss the request for the initiation of a review. The Pandl,
accordingly, refused to review the USITC's decision in light of reasons not stated in that decision.

311. It followed from the preceding considerations that the USITC's conclusion that the decline
in imports was not related to the acquisition of the steel mill in 1976 was based on afactual error made
by theUSITC. ThePanel thusfound that theUSITC' s conclusion that there was no connection between
the decline in the volume of imports since 1976 and the acquisition of a steel mill in New Castle by
a predecessor of the Swedish exporter was not supported by fact. In light of this finding, the Panel
also considered that the USITC erred when it stated that petitioners had provided "no legally sufficient
reason why the current levels of plate imports are the result of anything other than import relief".

312. ThePane then noted that the partiesto the dispute not only disagreed on thefactual correctness
of the USITC' sanalysis of the evolution of import volume, but aso more generaly offered conflicting
views on the relevance of adeclinein imports as a circumstance indicating that areview was warranted
under Article 9:2.

313.  Sweden argued that adeclineinthevolume of importsfollowing theimposition of anti-dumping
duties was relevant as an indication that a review within the meaning of Article 9:2 was warranted.
The United States argued that a decline in the volume of imports was merely the expected result of
theimposition of anti-dumping dutiesand wastherefore by itself, without the presence of circumstances
other than the existence of the anti-dumping duties to explain this decline, not a ground for initiating
a review within the meaning of Article 9:2 of the Agreement.

314. ThePanel considered that it would have been necessary to pronounce itself on this matter had
it found that in the case before it the USITC had properly concluded that there were no factors other
than the existence of the anti-dumping duties which could explain the declinein the volume of imports
of stainless sted plate from Sweden. However, as noted above, the Panel found that the USITC's
statements that imports had not declined since 1976 and that the acquisition of the US steel mill by
a predecessor of the Swedish exporter had not affected the evolution of imports from Sweden, were
unsupported by fact. In these circumstances, the Panel considered as irrelevant the argument of the
United States that a decline in imports, absent factors other than the presence of anti-dumping duties
to explain that decline, was not a basis for initiating a review.

315.  Asdescribed in paragraph 290, in dismissing the acquisition of the New Castle steel mill as
a"changed circumstance warranting the institution of areview", the USITC aso noted that, according
to data provided by the Swedish exporter, "... exports of Swedish plate to the US are predominantly
hot-rolled, including a very substantial percentage of standard types".

316.  Sweden provided the Panel with data on the composition of imports of Swedish stainless steel
plate in 1986 and argued on the basis of this data that at least for this year the USITC was factualy
incorrect in stating that Swedish imports of stainless steel plate were predominantly hot-rolled.*®

1209 pra, paragraph 142.
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317. The United States argued that the USITC' s statement on the product composition of stainless
steel plate imports from Sweden was supported by data provided by the Swedish exporter in its request
for initiation of areview investigation.**

318. TheUnited Statesindicated that the US| T C based itsstatement that exportsof Swedish stainless
stedl plate "were predominantly hot-rolled, including avery substantial percentage of standard types"
on import statisticsin Table 3B in the request of the Swedish exporter for theinitiation of areview.'?
According to the United States, these import data included only one shipment of cold-rolled plate (in
1986); all other imports reported in this Table were imports of hot-rolled plate.

319. ThePanel noted that the Table which, according to the United States, formed the factua basis
for theUSITC' s statement on the product composition of Swedish stainlesssteel plateimportsincluded
imports of the three specialty steel products which in 1976 had been exempted from the scope of the
dumping finding. The remova from the data in this Table of the one shipment of cold-rolled plate
resulted in figures representing imports of hot-rolled plate. However, these figures did not represent
imports of hot-rolled plate actually subject to the dumping finding sincethey included the three specialty
products excluded from the finding in 1976. The Panel therefore found it difficult to understand how
the simple removal from the data of the one shipment of cold-rolled plate in 1986 resulted in a set
of datafrom which conclusions could be drawn regarding the importance of imports of standard types
of hot-rolled plate subject to the dumping finding rel ative to imports of non-standard types of hot-rolled
plate subject to that finding.

320. ThePand'sdifficultiesin understanding how the datain Table 3B enabled the USITC to draw
its conclusion regarding the substantial percentage of standard types of hot-rolled plate were compounded
by thefact that later initsdecisionthe USITC stated that "... asnoted above, Avestacontinuesto export
very significant quantities of standard types of hot-rolled plate to the United States’. Because the
USITC referred back to its earlier statement regarding the substantial percentage of standard types
of hot-rolled plate, it appeared to the Panel that thetwo statements|ogically should havethe samefactua
basis. However, the United States explained before the Panel that the USITC's statement regarding
the "very significant quantities of standard types of hot-rolled plate” which Avestaallegedly continued
to export to the United States was based on datain Table 3A of the Swedish exporter's request for
areview.'? The Panel found it hard to understand how these two statements could be based on different
sets of data.

321. The Pand aso had serious difficulties in discerning how the datain Table 3A provided the
basisfor the USITC' s statement that "... Avesta continues to export very significant quantities of standard
types of hot-rolled plateto the United States' (emphasis added). Thedatain this Table covered imports
of stainless steel plate other than the three speciaty products which had been exempted from thefinding
in 1976 and one shipment of cold-rolled plate in 1986. The Table showed that from 1984 to 1985
these imports declined to alevel whichin theview of the Panel could not, without further explanation,
support the qudification of "very significant”.

322.  Furthermore, it could be concluded from information provided by the Swedish exporter in
its request for areview that in 1986 the Swedish exporter made one shipment of 50 tons of a patented
grade of hot-rolled steel plate. All other imports covered by theimport figure for 1986 wereimports

219)pra, paragraph 140.
1225ee Annex VI infra.

123502 Annex VI infra.



ADP/117
Page 83

made not by the Swedish exporter but by unrelated parties through third countries. If the datain this
Table were indeed the basis for this statement of the USITC, one would have expected at least an
explanation by the USITC of how it concluded that the exporter continued to export very significant
guantities of standard types of hot-rolled plate, given thedecreaseinimportsin the most recent periods.

323. In sum, the Panel found itsdf unable to determine, on the basis of the text of the USITC's
determination and the explanation provided by the United States before the Panel, how the Tables in
the request of the Swedish exporter for areview had enabled the USITC to draw its conclusions regarding
the product composition of the imports of stainless steel plate from Sweden. The Panel therefore was
of the view that the USITC had not adequately explained its conclusion that the product composition
of imports of stainless steel plate from Sweden had not been affected by the purchase in 1976 of a
US steel mill by a predecessor of the Swedish exporter.

324.  ThePand recalled that the USITC had dismissed the contention of the Swedish exporter regarding
the acquisition of the steel mill in New Castle as a " changed circumstance warranting initiation of a
review", on the ground that the volume and the product composition of the imports of stainless steel
plate had not been affected by this acquisition. In light of its findings in paragraphs 311 and 323 on
thesetwo aspectsof theUSITC' sdecision, the Panel concluded that theUSITC had erredin determining
that the information on the acquisition of this steel mill did not substantiate the need for the initiation
of areview because (1) the USITC had concluded on the basis of factually incorrect datathat the volume
of imports of stainless steel plate from Sweden had not declined since that purchase, and (2) theUSITC
had not adequately explained its conclusion that the product composition of imports of stainless steel
plate from Sweden had not been affected by that purchase.

2.1.2 Changed structure of the Swedish stainless sted plate industry

325. ThePanel proceeded to examinetheissues disputed between the partiesregarding the USITC's
dismissal of the changed structure of the Swedish stainless sted plate industry as a " changed circumstance
warranting the initiation of areview investigation.”

326. ThePand noted that in the request for areview submitted in February 1987 the Swedish exporter
had contended that there were at least two reasons why the restructuring which had occurred in the
Swedish stainlesssteel plateindustry sincethe 1973 injury finding had fundamentally changed theimpact
of exports of Swedish stainless steel plate on the domestic industry in the United States:

"First, thereis now asingle Swedish company - Avesta AB - producing stainless steel
plate, and Avestais committed to participating in the U.S. market primarily through
its hot-rolled plate producing facility in the United States (rather than by exporting
hot-rolled stainless steel plate from Sweden to the United States). Second, the
consolidation of the industry has reduced Sweden's capacity to produce hot-rolled
stainless stedl plate."

327.  Insupport of its contention regarding the changed structure of the Swedish stainless steel plate
industry as a" changed circumstance warranting the initiation of areview", the exporter described the
developments leading to the consolidation in 1984 of the Swedish domestic industry into one single
corporate enterprise (the "Avesta Group") and provided data on production capacity and capacity

12*Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, pp.45-46.
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utilization of the Avesta Group with respect to hot-rolled and cold-rolled plate. Regarding hot-rolled
plate, the exporter noted that production capacity had declined by 10 per cent from 1984 to 1986.**

328. Initsdecisionissued in July 1987 dismissing the exporter's request for areview, the USITC
made the following statement on the changed structure of the Swedish domestic industry as an alleged
"changed circumstance warranting the initiation of a review:"

"Findly, petitioners alege, as they did in 1985, that there has been a restructuring
of the Swedish stainless steel industry after 1972, in which the number of Swedish
producers had declined from four to one. They aso dlege, asthey did in 1985, that
there was a decrease in the number of steel mills during the same period. In 1985,
the Commission found these dllegationsinsufficient. Itiscurrently alleged, inter alia,
that since 1984, capacity to produce hot-rolled plate has declined. However,
notwithstanding the decreases in absolute capacity, there remains sufficient unused
productive capacity to significantly increase exports to the United States without
decreasing production for the Swedish market or for other export markets."'%

329.  In the proceedings before the Panel, Sweden argued that, whilein itsinjury finding made in
1973 the Tariff Commission had specifically noted the room for expansion of Swedish exports of stainless
steel plate by increasing production, the restructuring of the Swedish stainless steel plate industry in
the period subsequent to the imposition of the anti-dumping duties had been accompanied by a decline
in the production capacity in that industry. In Sweden's view, in dismissing the petition for initiation
of areview, the USITC had given insufficient consideration to this decline in production capacity as
arelevant change in circumstances compared to the situation prevailing at the time of the finding by
the Tariff Commission.

330. Regarding the USITC's finding that "there remains sufficient unused productive capacity to
significantly increase exports to the United States ...", Sweden argued that it was improper for the
USITC to have relied on the mere existence of unused production capacity without considering the
likelihood that such excess capacity would actually be used to increase exports to the United States
in case of arevocation of the dumping finding on imports of Swedish stainless steel plate. Sweden
considered that the question of the existence of unused production capacity as an indication of the need
for the initiation of a review should have been anayzed in the light of the concept underlying the
provisions of Article 3:6 of the Agreement regarding the determination of the existence of a threat
of materia injury. Thusit wasnot theexistence of excess production capacity assuch, but thelikelihood
that this excess capacity would be used to increase exports to the United States that should have been
the focus of the USITC's analysis. In Sweden's view, it was obvious that the strategy of the Avesta
Group was to concentrate on exports to EEC countries and to sell in the United States from its plant
in New Castle.

331.  Sweden rgected the argument of the United States that, because of its monopoly position in
the Swedish market, it was possible for the Avesta Group to restrict home market sales and to free
additiona production to increase exports. In Sweden's view, the high degree of import penetration
in the Swedish market and the liberal trade policy in this sector indicated that Avesta did not have a
monopoly position in the Swedish stainless steel plate market. Sweden aso pointed out that there was
nothing in the decision of the USITC indicating that the USITC had found Avestato bein amonopoly
position.

2| bid, pp.46-53.

126See Annex 11 infra.
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332. The United States argued that the USITC had correctly found, based on an examination of
the evidence before it, that the consolidation of the Swedish stainless stedl plate industry was not a
"changed circumstance warranting initiation of areview investigation”. The United States therefore
denied that, as argued by Sweden, the USITC had failed to analyze whether this factor was relevant
as an indication of a change which would warrant a review.

333.  The United States explained before the Panel that the USITC's finding on the existence of
sufficient unused production capacity was based on information provided by the Swedish exporter.
This information showed that the extent of existing excess capacity far exceeded the expansion in
production necessary to significantly increase exports to the United States. Furthermore, athough
the Swedish exporter had provided reasons why it could not expand its practical production capacity
in the short term, it had provided no information showing that it was unable or unlikely to expand
operations using its existing capacity.

334. The United States also submitted that the consolidation of the Swedish stainless stedl industry
into one corporate entity suggested, if anything, an increased danger of future injurious dumping if
the anti-dumping duties were revoked. Due to its monopoly status in its home market, the exporter
could restrict home market sales and make additional production available to increase exports.

335. TheUnited States rejected as irrelevant Sweden's argument that the mere existence of excess
capacity was not a sufficient basisto conclude that there would be"aclearly foreseeable and imminent
increase” in exports from Sweden to the United States in case of revocation of the dumping finding.
In the view of the United States, this argument rested on a false premise that the threat of material
injury concept in Article 3:6 was relevant to a determination under Article 9:2 of whether or not to
initiate a review.

336. The Panel noted that the USITC's decision nowhere indicated that the USITC had found that
the Swedish exporter occupied a monopoly position in the Swedish market and that this was one of
the reasons why the USITC did not consider the restructuring of the industry a basis for initiating a
review. Accordingly, thePanel considered that it could not takeinto account initsanalysisthe argument
of the United States that the monopoly position of the Swedish exporter created an increased danger
of future injurious dumping in case of arevocation of the 1973 dumping finding.

337.  ThePand then turned to theissue of whether the USITC' s statement on the existence of sufficient
unused production capacity in Sweden was supported by the information before the USITC.

338. ThePand reviewed the information on production capacity and capacity utilization provided
by the Swedish exporter in the request for the initiation of areview. This information showed that
in 1986, excess production capacity anounted to 12,300 metrictons. Thissurpluscapacity far exceeded
the current volume of exports of Swedish stainless stedl plate to the United States and was also
significantly larger than the volume of exports of Swedish stainless stedl plate to the United States in
1972. As such, the information provided by the Swedish exporter supported the USITC's statement
that "there remains sufficient unused productive capacity to significantly increase exports to the
United States without decreasing production for the Swedish market or for other export markets'.

339. Having found that the USITC's conclusion on the existence of sufficient excess capacity was
supported by the information before the USITC, the Panel proceeded to analyze what appeared to be
the key issue disputed between the parties: whether the USITC should have considered the likelihood
that this excess capacity would actually be used to increase exports to the United States in case of
revocation of the dumping finding.
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340. The Panel recalled that the text of the relevant section in the exporter's request for areview
indicated that the restructuring of the Swedish stainless steel industry was afactor warranting areview
because of the reduction of production capacity entailed in this restructuring in conjunction with the
decision of the exporter to participate in the US market for hot-rolled stainless steel plate primarily
through its hot-rolled plate producing facility in the United States. In other words, the claim of the
exporter presented the USITC not only with the question of whether the exporter could expand production
in order to increase exports of stainless steel plate to the United States, but also with the question of
whether the exporter had the incentive to do so.

341. ThePand considered that, had the exporter's argument regarding the restructuring of the Swedish
industry as a"changed circumstance warranting initiation of areview" been limited to the reduction
of production capacity in that industry, the USITC' s statement that there existed sufficient excess capacity
to significantly increase exports to the United States might have been a sufficient explanation of why
the USITC did not treat the restructuring of the Swedish stainless steel plate industry as a factua
devel opment whichwarranted areview. However, giventhecontextinwhichtheexporter had presented
the argument regarding the reduction of excess capacity, the Panel wasof theview that it wasincumbent
upon the USITC to explain why the reduction in production capacity in conjunction with the exporter's
alleged change in marketing strategy was not a sufficient ground for initiating a review.

342.  The Panel wished to makeit clear that in its view the need for such an explanation arose from
the specific alegations made by the exporter in this case. The Panel therefore did not address the more
genera arguments of the parties on the issue of whether the criteria of Article 3:6 of the Agreement
were applicable to decisions under Article 9:2 on the initiation of reviews.

343. ThePanel realized that the USITC had earlier in its decision dismissed the contentions of the
Swedish exporter with respect to the change in marketing strategy of the exporter, and that this might
explain why the USITC did not consider it necessary to discuss this issue again in connection with
the exporter's allegation on the reduction of production capacity. However, the Panel recaled its
conclusion in paragraph 324 that the USITC had improperly dismissed the arguments of the Swedish
exporter on this point.

344. Inlight of the foregoing considerations, the Panel concluded that the USITC's determination
that the information on the changed structure of the Swedish stainless stedl plate industry did not
substantiate the need for the initiation of a review was supported by fact in respect of the USITC's
statement on the existence of sufficient unused production capacity in the Swedish industry. However,
the USITC had failed to adequately explain why this unused production capacity in conjunction with
the alleged change in marketing strategy of the exporter did not substantiate the need for theinitiation
of areview.

2.1.3 Increased demandinWestern Europefor Swedish stainlessstedl plate and free-trade agreements
between the European Communities and Sweden

345. The Panel turned to the issues disputed between the parties regarding the USITC's finding
that theallegedly increased demand for Swedish stainlessstedl platein Western Europeand thefree-trade
agreements between the European Communities (EC) and Sweden, did not constitute "changed
circumstances warranting the initiation of a review."

346. Intherequest for areview, the Swedish exporter argued that (1) thelevel of demand in Western
Europe for stainless steel plate from Sweden had changed materially since 1973, and (2) free-trade
agreements between the EC and Sweden had eliminated all customs dutieson steel importsfrom Sweden
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into the EC and did not impose quantitative restrictions on imports of stainless stedl plate from Sweden
into the EC.*#'

347. Regarding the increased level of demand in Western Europe for Swedish stainless steel plate
as a factor indicating that a review of the 1973 injury finding was warranted, the Swedish exporter
observed that in its finding made in 1973 the Tariff Commission had found that the decline in demand
in Western Europe, Sweden's largest market, was one of the main causes of increased concentration
of Swedish stainless stedl plate exports on the US market. According to the exporter, in contrast to
the short-term cyclical decline in demand in Western Europe during the period 1968-1971, "Western
Europehasrepresented astrong and consistently growing market for Swedish stainlesssteel plateduring
the past fiveyears".*?® |n addition, the exporter alleged that current total demand for Swedish stainless
stedl plate in the EC was "substantially greater than it was at the time of the 1973 Determination”.**®

348. The Swedish exporter provided in Table 5 of the request for initiation of areview data which
showed that " Sweden's exports of hot-rolled stainless steel plate to the European Community have
increased by 168 per cent between 1971 and 1985" and that " Sweden’ s total exports of hot and cold-rolled
plate (and thick cold-rolled sheet) to the EC have increased by 272 per cent between 1971 and 1985
from 13,846 net tons in 1971 to 51,467 net tons in 1985".1%

349. The Swedish exporter also alleged that "a major change in the circumstances on which the
1973 Determination was based" had resulted from free-trade agreements between the EC and Sweden
which had entered into force on 1 January 1974. The exporter mentioned in this regard the complete
elimination of all customsduties on 1 July 1977 and the absence of quantitative restrictions on imports
of Swedish stainlesssted plateintothe EC. Theexporter contended that the EC' s elimination of import
duties on Swedish stainless stedl plate and the absence of quantitativeimport restrictions were relevant
to the impact of the Swedish exports on the domestic industry in the United States. In this regard,
the exporter noted inter alia the trade diversion caused by the free-trade agreements, as evidenced by
statistical datawhich showed that Sweden' s exports of stainless stedl plate to the United States declined
sharply and then remained at de minimis levels after the free-trade agreements with the EC had come
into effect. ™!

350. The Panel noted that in its dismissal of the Swedish exporter's request for the initiation of a
review, the USITC had made the following comments on the issue of increased exports of Swedish
stainless stedl plate to the EC:

"Petitionersfurther allege, asthey did in 1985, that the European market isagrowing
market for its plate exports. Although petitioners here rely on a different data series
for this proposition from that on which they relied in 1985, their current data fail to
take into account the change in E.C. membership since 1972. When that change is
accounted for, Swedish shipments to the E.C. fell irregularly from 1973 to 1981 and

12’'Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, pp.57-65.
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then increased irregularly through 1985. In 1985, Swedish exportsto the E.C. were
just five percent higher than in 1972. Thus, the Commission again finds that there
is no sufficient changed circumstance with regard to this allegation."**

In the proceedings before the Panel, the United States indicated that the penultimate sentence in this
statement contained a typographical error and should have referred to 1973 instead of 1972. The
United States aso indicated that the USITC' sfinding of an increase of five per cent in Swedish exports
of stainlesssteel plateto the EC wasbased on dataprovided by thedomesticindustry inits memorandum
opposing the Swedish exporter's request for a review.

351.  Sweden argued before the Panel that the USITC's finding regarding the increase of Swedish
stainless stedl plate exportsto the EC by five per cent was based on incorrect data, and that the USITC
had failed to examinewhether the free-trade agreements between the EC and Sweden and the subsequent
decline in the volume of imports of Swedish stainless stedl plate into the United States were relevant
as an indication that a review of the 1973 injury finding was warranted.

352. TheUnited Statesargued beforethe Panel that theUSI T C reasonably determined that thealleged
increasein stainless steel exportsto the EC had not substantiated the need for the initiation of areview.
The Swedish exporter had provided flawed data, which misstated the growth of its exports to the EC.
Although this by itself was sufficient to dismiss this factor as an aleged changed circumstance, the
USITC also found on the basis of data provided by the domestic industry that stainless steel exports
from Sweden to the EC had increased only sightly. In addition, the United States argued that Sweden
had failed to explain why an increase in exports to the EC was in any event a factor warranting the
initiation of areview. Given thelevel of excess capacity in the Swedish stainless stedl plate industry,
the Swedish exporter could have significantly increased exports to the United States if the dumping
finding wererevoked, even if exportsto the EC had increased significantly. Furthermore, any increase
in exports of stainless stedl plate to the EC could simply have been another result of the imposition
of anti-dumping duties on imports of these products into the United States.

Increased demand for Swedish stainless stedl plate in Western Europe

353.  ThePanel proceeded to examinetheUSITC' sanalysisof theargument presented by the Swedish
exporter that the change in the level of demand for Swedish stainless steel plate in Western Europe
constituted a " changed circumstance warranting initiation of a review investigation".

354. Asindicated above, the USITC found that the import statistics data provided by the Swedish
exporter failed to take account of the change in EC membership since 1972 and that, when that change
was taken into account, exports of stainless steel plate from Sweden to the EC had increased by only
five per cent from 1973 to 1985.

355.  Sweden argued that the statistics in Table 5 of the Swedish exporter's request for initiation
of areview were based on official EC import statistics. The footnotes to the Table clearly specified
the countries covered by the statistics. Although the exporter had discussions with the USITC staff
when presenting its request for areview, the USITC staff had never indicated that thelack of aconstant
base in terms of importing countries covered made the data in Table 5 problematic. According to
Sweden, the exporter had argued in its request that the EC enlargement as such was a factor affecting
exports of Swedish stainless steel plate to the EC. The increased importance of the EC as a market
for Swedish stainless steel plate resulted not only from economic growth in the EC but also from its
admission of new members.

122502 Annex 111 infra.
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356.  Referringtoimport statistics presented in proceedingsbeforethe United States Court of Appeals
for the Federal Circuit, Sweden alleged that Swedish exports of hot-rolled sheet and plate to the EC-10
increased by more than 30 per cent from 1972 to 1985 (from 22,494 metric tons in 1972 to 29,407
metric tons in 1985). At the same time, Sweden's total exports of hot-rolled sheet and plate to al
countries declined from 66,126 metric tons in 1972 to 55,264 metric tons in 1985. Sweden also
provided to the Panel data prepared by the Swedish customs service™* which showed that exports of
stainless steel plate from Sweden to the EC-12 increased by amost 130 per cent from 1972 to 1991.

357.  Sweden further argued that the data of the domestic industry on which the USITC had relied
were not based on official sources and had not been verified by the USITC. The Swedish exporter
had not been provided with an opportunity to rebut the statistics submitted by the US domesticindustry.
Theimport statistics submitted by the domesticindustry weredistorted because they included hot-rolled
sheet and excluded cold-rolled plate. In any event, if 1972 rather than 1973 was chosen as the base
year, even the domestic industry's data showed that exports of stainless sted plate from Sweden to
the EC increased by 24 per cent from 1972 to 1985. In Sweden's view, 1972 was more appropriate
than 1973 as a base year for comparison with the import statistics for 1985 because the investigation
leading to the original injury determination was conducted in 1972.

358.  According to the United States, there was no information on the record suggesting that the
USITC staff had held discussions with representatives of the Swedish exporter or with representatives
of thedomesticindustry in connectionwiththeUSITC' s consideration of the Swedish exporter' srequest
for initiation of areview. Moreover, Article 9:2 of the Agreement did not require that investigating
authoritiesreview adraft of arequest for theinitiation of areview in order to identify possible defects
in the request.

359. TheUnited States argued that the statistics on EC imports of stainless steel plate from Sweden
during the period 1971-1986 in Table 5 of the Swedish exporter's request for initiation of areview
were distorted because they lacked a constant base in terms of countries covered and included imports
of cold-rolled sheet. By contrast, the statisticsprovided by theUSdomesticindustry initsmemorandum
opposing the request for areview had a constant base regarding the importing countries covered and
excluded cold-rolled products. A comparison of the data provided by the Swedish exporter and by
the US domestic industry showed that the statistics were not fundamentally different, once account
was taken of the change in EC membership. Regarding Sweden's argument that the statistics of the
USdomestic industry were flawed because they included imports of hot-rolled sheet, the United States
argued that there were no significant sales of hot-rolled sheet and that, in any event, hot-rolled sheet
was also included in the import statistics provided by the Swedish exporter.

360. The United States considered that the statistics provided by Sweden to the Panel on Swedish
exports of stainlesssteel productstothe EC-12 over the period 1970-1991 wereirrelevant to the Pandl' s
review of the USITC's decision. These statistics had never been presented to the USITC and were
inconsistent with the data provided by the Swedish exporter in its request for areview. Moreover,
the statistics covered a period beyond 1987.

361. The Panel noted the argument of the United States that the statistics in Table 5 of the Swedish
exporter's request for areview were distorted inter alia because these statistics included imports of
cold-rolled sheet. The Panel did not find any reference to this issue in the USITC's decision. The
only reason given by the USITC for rejecting the statistics provided by the Swedish exporter was that
the statistics did not take account of the EC enlargement since 1972. The Pand therefore considered
that, in examining the USITC' sfinding that the contentions of the Swedish exporter regarding increased

133Gee Annex V infra.
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exportswere not asufficient basistoinitiate areview, it could haveregard only to the alleged distortion
of the import statistics resulting from the fact that they did not take into account the change in EC
membership since 1972.

362. ThePanel examined the statistics onimportsinto the EC in Table 5 of the Swedish exporter's
requests for a review and found that these import statistics did not have a constant base in terms of
importing countriescovered. A footnotetotheTableexplainedthat for theyears1971-1973thestatistics
covered imports into the origind six EEC member States. For the period 1974-1980 the statistics covered
in addition to the six origina member States, importsinto the United Kingdom, Ireland and Denmark.
Finally, for 1981 through the first months of 1986, the statistics aso included imports into Greece.

363. The Panel recalled that the changed circumstance alleged by the Swedish exporter to warrant
initiation of areview was that "the level of demand in Western Europe for stainless stedl plate from
Sweden haschanged materially sincethe 1973 determination” (emphasisadded). However, thestatistics
in Table 5 were presented as support for the contention that ... thetotal demand for Swedish stainless
sted plate in the European Community is substantialy greater than it was at the time of the 1973
determination.” (emphasis added) According to the exporter, the statistics in Table 5 showed that
"Sweden's exports of hot-rolled stainless steel plate to the European Community have increased by
168 per cent between 1971 and 1985". It wastherefore apparent from the text of the exporter' s request
for areview that theimport statisticsin Table 5 were submitted as support for the exporter' s contention
regarding the current level of demand in the EC for stainless steel plate from Sweden, as compared
to the demand for Swedish stainless steel plate at the time of the 1973 injury determination. Contrary
to what had been argued by Sweden beforethe Panel, therewas no mention in this section of the request
of theargument that the enlargement of the EC assuch wasafactor affecting Swedish exports of stainless
stedl plate to the EC. While the exporter also argued that " In contrast to the short-term cyclical trend
describedinthe 1973 Determination, Western Europe hasrepresented astrong and consi stently growing
market for Swedish stainless steel plate during the past five years', no statistical information was
presented on the growth in demand in "Western Europe”, as distinguished from growth in demand
in the EC.

364. Giventhat theimport statisticsin Table5werepresented by the Swedish exporter to demonstrate
the changed level of demand for stainless steel plate in the EC, as evidence of an increased demand
for stainless steel plate in Western Europe, the Panel considered that the USITC did not err in holding
that these stati sticswer e defi cient becausethey did not relateto aconstant number of importing countries.
Because of this lack of constant base regarding the importing countries covered, the statistics in this
Table did not permit any conclusions to be drawn on how the increased imports reported in the Table
were a reflection of a growth in demand for Swedish stainless steel plate since "the time of the 1973
Determination”. For example, the increase in imports from 1973 to 1974 could have simply been
the result of the inclusion in the data for the years after 1973 of import data of three countries not
covered by the statistics for 1971-1973.

365. The Panel noted Sweden's argument that the USITC's staff had not drawn the attention of
representatives of the Swedish exporter to the deficiencies in the statistics in Table 5.

366. The Panel considered that under Article 9:2 the United States' authorities were not obliged
to examinethe Swedish exporter' srequest for areview with aview to identifying possible shortcomings
in the data contained in the request, and informing the Swedish exporter of such shortcomings, before
making a decision on whether or not to grant the request for initiation of areview. If, prior to the
USITC's decision on whether or not to grant the request of the Swedish exporter for the initiation of
areview, there had been communications on factual issues raised in the exporter's request between
the USITC's staff and the domestic industry, but not between the USITC's staff and the Swedish
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exporter, this might have raised a serious question with respect to due process. However, there was
no factua information before the Pand indicating that such different treatment had taken place.

367. Based on the foregoing considerations, the Panel found that the USITC's decision not to rely
on the import statistics in Table 5 of the Swedish exporter's request for areview, on the ground that
these statistics did not account for the enlargement of the EC, was adequately explained and was
supported by the information before the USITC.

368. The Panel then turned to the issues raised by the parties regarding the factua basis for the
USITC' s finding that Swedish exports of stainless stedl plate to the EC had increased by just five per
cent between 1973 and 1985.

369. TheUnited States had indicated in the proceedings before the Panel that this finding was based
onimport statisticsin Table 7 of the memorandum submitted by the US domestic industry in opposition
to the Swedish exporter's request for areview. The Panel reviewed these statistics and found that
they supported the USITC's statement as far as exports of hot-rolled sheet and plate were concerned.

370. The Panel was not persuaded by Sweden' sargument that these statisticswere distorted because
they included data on exports of hot-rolled sheet. A review of the footnote to Table 5 in the Swedish
exporter' srequest for review indicated that hot-rolled sheet was a so included in the statistics provided
by the Swedish exporter.

371.  However, the Panel aso noted Sweden's argument that these statistics were distorted because
they excluded data on exports of cold-rolled plate to the EC. The Panel recalled that the Swedish
exporter's contentions regarding the importance of increased stainless steel plate exports to the EC
related to both hot-rolled and cold-rolled products. In support of these contentions the exporter had
in Table 5 submitted statistics on both categories of products. The statistics of the domestic industry
in Table 7 of its memorandum might have been an adequate basis for the USITC to draw conclusions
on the growth of Swedish exports of hot-rolled stainless stedl plate, but the Panel failed to see how
these statistics enabled the USITC to draw conclusions on total Swedish exports of stainless stedl plate
to the EC.

372.  The Panel did not exclude that there might have been sound reasons for the USITC to rely
on statistics on Swedish exports of stainless stedl plate to the EC which did not include exports of cold-
rolled plate. The Panel noted in this regard the argument presented by the United States before the
Panel that the Swedish exporter had indicated that the vast majority of its cold-rolled production of
stainlesssteel consisted of sheet, andthat intheentireperiod 1970-1985 only one shipment of cold-rolled
plate had been made to the United States. The Panel, however, could not find any reasoning on this
point in the USITC's decision. Indeed, the USITC's decision did not even mention the fact that the
five per cent increase in exports found by the USITC related not to total exports of Swedish stainless
steel to the EC but only to exports of hot-rolled stainless steel plate and sheet.

373.  Regarding theargument of Sweden that even the datain Table 7 of the memorandum submitted
by the domestic industry showed that exports of hot-rolled productsto the EC had increased from 1972
t0 1985, the Panel found that while factually correct, thisargument rested on the view that the USITC
should have taken 1972, rather than 1973, as the base year for its comparison. In view of the fact
that the Swedish exporter alleged that current demand for Swedish stainless steel platein the EC was
"substantially greater than it was at the time of the 1973 Determination”, the Panel found no persuasive
reason why the USITC should have taken 1972 as the base year for its comparison.

374.  Finally, the Pandl considered that the statistics provided by Sweden to the Panel on exports
of stainless stedl plate from Sweden to the EC-12 over the period 1970-1991 were not relevant to the
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Panel's examination of the USITC's finding on increased exports of Swedish stainless steel plate to
the EC. These data clearly were not part of the information submitted by the Swedish exporter in
support of the request for areview.

375.  ThePand thusfound that the USITC had properly explained the reasons for rejecting the statistics
submitted by the Swedish exporter. At the same time, the Panel found that the USITC had failed to
explain the use of statistics on exports of Swedish stainless steel plate to the EC which did not include
cold-rolled plate.

376.  ThePanel noted that under Article 9:2 therelevant legal question was whether the USITC had
improperly determined that the information provided by the Swedish exporter did not amount to " positive
information substantiating the need for review". The Pandl considered that the lack of a constant base
in terms of importing countriesin Table 5 of the Swedish exporter' srequest for areview was by itself
sufficient to conclude that the USITC had not erred when it found that the information provided by
the Swedish exporter was not such as to warrant initiation of areview investigation, notwithstanding
the Panel's misgivings regarding the lack of adequate explanation offered by the USITC for its use
of statistics submitted by the domestic industry which did not include exports of cold-rolled plate to
the EC, and notwithstanding the fact that even the data provided by the domestic industry allowed for
differing interpretations.

377. Inlight of the preceding considerations, the Panel concluded that the USITC had adequately
explained its determination that the information before it on the alleged change in the level of demand
for Swedish stainless steel plate in Western Europe did not substantiate the need for the initiation of
areview of the1973 injury finding, and that thisdetermination was supported by the information before
the USITC.

Free-trade agreements between the EC and Sweden

378.  Having concluded that the USITC had not improperly dismissed the exporter's allegations
regarding the relevance of changes in the level of demand in Western Europe, the Panel proceeded
to examine the issues disputed by the parties with respect to the USITC's analysis of the effect of the
free-trade agreements between the EC and Sweden.

379.  ThePanel noted that in therequest for areview the Swedish exporter alleged that the free-trade
agreements between the EC and Sweden affected Swedish exports to the EC &fter the 1973 injury
determination. Theagreements had entered into force on 1 January 1974 and did not eliminate customs
duties until July 1977, i.e. not until over four years after the 1973 injury determination. In addition
to the elimination of customs duties, the exporter referred to the absence of quantitative restrictions
on imports of Swedish stainless stedl plate into the EC.

380. Intheview of the Swedish exporter, the EC's elimination of import duties on Swedish stainless
steel plate and the absence of quantitative import restrictions were relevant to the impact of Swedish
stainless steel plate exports on the domestic industry in the United States for the following reasons.
First, the1973injury determination wasbased, in mgjor part, ontheconclusion that thelevel of demand
in Western Europe directly affected Sweden's exportsto the United States. Second, the bilateral free-
trade agreements between the EC and Sweden had led to trade diversion, in the form of a shift of
Sweden' sexportsaway fromtheUnited States, andtradecreation, intheform of anincreasein Sweden's
trade with the EC. The exporter argued that these propositions were supported by statistical data
presented elsewhere in the request, which illustrated that Sweden's exports of stainless steel plate to
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the United States had declined sharply and then remained at de minimis levels after the free-trade
agreements with the EC became effective.**

381. ThePanel reviewed the USITC's decision dismissing the exporter's request for areview and
found that, whilethe USITC had expressly addressed the exporter's contention regarding the growth
in demand for Swedish stainless stedl plate in Western Europe™, it had not specifically addressed the
exporter's contentions regarding the effect of the free-trade agreements between the EC and Sweden.

382. In the proceedings before the Panel, Sweden raised the issue of the effect of the free-trade
agreementsin conjunctionwith theissueof thealleged growth in demand in Western Europefor Swedish
stainlessstedl plate.** Sweden argued that the USITC had failed to examinetheimpact of the free-trade
agreements, both on Swedish exports to the EC and on Swedish exports to the United States. The
United States' arguments focused on the inadequacy of the statistical data provided by the Swedish
exporter, and on the limited extent of the increase in Swedish exports to the EC.

383.  Consistent with its approach to other issues disputed between the parties, the Panel reviewed
the USITC's decision that the alleged effect of the free-trade agreements between the EC and Sweden
was not arelevant changed circumstance in the light of the reasons articulated inthe USITC' sdecision.

384.  Asnoted above, the Panel found that there was no specific analysis in the USITC's decision
of the effects of the free-trade agreements between the EC and Sweden, as distinguished from theissue
of the aleged changes in the level of demand for stainless steel plate in Western Europe.

385. In the Pandl's view, it could not be contested, as afactual matter, that the issue of the effect
of thefree-trade agreements between the EC and Sweden had i ndeed been rai sed by the Swedish exporter
as an issue distinct from the changed circumstance resulting from the growth in demand for Swedish
stainless steel plate in Western Europe. The two issues were dealt with in separate sections of the
exporter' srequest for areview and raised different factual issues. Thus, in connection with the alleged
effect of the free-trade agreements between the EC and Sweden, the Swedish exporter focused not only
ontheincreasein exportsof Swedish stainlesssted plateto the EC, but also on the declinein thevolume
of exports of Swedish stainless steel plate to the United States.

386. Significantly, the introductory section of the USITC's decision, which summarized the eight
alleged changed circumstances described in the Swedish exporter's request for a review, noted:

"In contrast to the early 1970s, the European Community (EC) is a growing market
for Swedish plate and Swedish plate enters the EC without quantitative restrictions
and duty-free." (emphasis added)

Thus, the USITC itself had indicated that the argument regarding the duty-freeimportation of Swedish
stainless sted plate into the EC and the absence of quantitative import restrictions appeared in the Swedish
exporter' srequest for areview in addition to theal egation regarding thegrowth in demand for stainless
stedl plate in Western Europe.

1¥*Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, p.64.
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387. The Panel realized that it was possible that the USITC might have considered that, because
of its findings on the limited extent of the increase in Swedish stainless steel plate exports to the EC
and the absence of a decline in imports into the United States since 1976, there was no merit to the
argument of the Swedish exporter regarding the effect of the free-trade agreements between the EC
and Sweden. However, the Panel considered that, where the USITC had failed to provide a reasoned
finding on one of the factors raised by the exporter, it was inappropriate for the Panel to substitute
for that lack of reasoning its own speculation as to how the USITC might have evaluated the exporter's
contentions and the evidence provided in support thereof. Nor wasit for the Panel to provideits own
assessment of whether there was merit to the exporter' s alegations on thisissue. To do so would be
inconsistent with the Panel' sview that its task was not to undertake ade novo review of theinformation
beforethe USITC, but to review the USITC's decision in light of the reasons provided by the USITC.

388.  Onthebasis of the foregoing considerations, the Pand concluded that the USITC' s determination
did not provide any explanation of why the information beforethe USITC on the free-trade agreements
between the EC and Sweden did not substantiate the need for the initiation of areview.

389. The Panel wished to emphasize that it had conducted an examination of the USITC's
determination in light of the reasons given in that decision. The Panel noted that the United States
had argued before the Panel that an increasein exportsto the EC could simply have been another result
of the imposition of anti-dumping duties on Swedish stainless steel plate in the United States. This
argument was not among the reasons offered by the USITC in support of its decision and was therefore
irrelevant to the Panel' s examination of whether the USITC had acted inconsistently with Article 9:2.

2.1.4 Sted voluntary export restraint arrangements

390. The Pane proceeded to examine the issues disputed between the parties with respect to the
determination by theUSI T C that theexistenceof voluntary restraint arrangements, under which exports
of certain sted products to the United States from various exporting countries were subject to quantitative
restrictions, did not constitutea" changed circumstance sufficient to warrant theinstitution of areview".

391. The Panel noted that in the introductory section of the request for initiation of areview, the
Swedish exporter had presented two reasons why the existence of the steel voluntary export restraint
arrangements constituted a ground for initiating a review.**’

392.  First, the exporter stated that the domestic industry in the United States was highly protected
as aresult of the implementation on 1 March 1986 of arrangements limiting the quantities of exports
of stainless steel plate from various countries to the United States. According to the exporter, even
before the entry into effect of these arrangements, the US domestic industry was prospering, as evidenced
by the increase in domestic shipments by US producers over the period 1982-1986. Second, the exporter
argued that imports from countries subject to bilaterally agreed restrictions on imports of stainless steel
platewere exempted from the application of safeguard measuresin theform of increased customs duties
introduced in July 1983 under Section 203 of the United States Trade Act of 1974. Moreover, in
exchange for the undertakings provided by foreign countries to limit their exports of stainless steel
plate, the United States had revoked anti-dumping and countervailing duty orders on stainless steel
plate from these countries, and domestic producers in the United States had offered assurances that
they would not file new petitions under the anti-dumping and countervailing duty laws. In contrast,
stainless steel plate imports from Sweden, which had not concluded a voluntary export restraint

13'Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, pp.5-6.
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arrangement with the United States, remained subject to the safeguard measuresintroduced in July 1983
and to the anti-dumping and countervailing duty laws.

393.  Only the second of these two arguments was elaborated in detail by the exporter in Section F
of the request for initiation of areview, in which the exporter claimed that " The quota arrangements
between the United States and the European Communities, Japan and other major stainless steel plate
exporting countries have seriously impeded the ability of Swedishimportsto competein the US market
for stainless sted plate."**®

394.  Initsdecision dismissing the Swedish exporter' s request for initiation of areview, theUSITC
made the following comments on the issues raised by the exporter on the existence of steel voluntary
export restraint arrangements as a factor giving rise to the need for a review:

"Petitioners alege that the U.S. producers of stainless plate are highly protected due
to the negotiation and implementation of voluntary restraint agreements (VRAS) with
avariety of countries, though not with Sweden. As petitioners correctly note, those
VRAS, inter alia, limit exportsof stainlesssted platetotheU.S. and eliminateexposure
to U.S. antidumping and countervailing dutiesfor those exports. There are two flaws
in the argument. First, because thereis no VRA in effect with Sweden, the Swedish
producer may continue to export to the United Statesin whatever quantitiesit chooses.
Second, the existence of the VRAS does not mean that the U.S. stainless steel industry
is any less vulnerable to the impact of dumped imports (footnote omitted)." **

395. Sweden, referring to Article 3:3 of the Agreement, argued that on the basis of the information
presented by the Swedish exporter regarding theimproved condition of the United States stainless steel
plate industry the USITC should have determined that the initiation of areview was warranted. This
information indicated the impact on the performance of the stainless sted plate industry in the
United States of increasing levels of protection enjoyed by that industry between 1973 and 1986.
Between 1972 and 1985 the domestic industry had increased its share of the domestic market, while
import penetration had been minimal. Therea so had been improvementsin theindustry' s profitability
and in other economic and financia indicators. The improved performance of the industry stood in
contrast with the condition of the stainless steel plate industry when the original finding of injury was
made in 1973.

396.  Although Sweden aso mentioned the effect of the steel voluntary export restraint arrangements
in creating a competitive disadvantage for Swedish steel imports, compared to imports from countries
subject to these arrangements, Sweden emphasized the impact of the voluntary export restraint
arrangements and earlier import relief programmes on the condition of the domestic industry. In
Sweden's view, the USITC had overlooked the fact that the import relief programmes were directly
relevant to the question of whether the industry in the United States was suffering material injury.
The effect of these programmes on volumes and prices of Swedish imports was in this regard not
relevant.

397.  TheUnited States submitted that the USITC had correctly concluded that the existence of steel
voluntary export restraint arrangements had not made the domestic industry in the United States less
vulnerable to the effects of dumped imports from Sweden, and that the USITC had fully explained
the rationale for this conclusion. The Swedish exporter had not demonstrated the relevance of these

¥ bid, pp.65-68.
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voluntary export restraint arrangements to the question of the volume and price effects of imports of
stainless steel plate from Sweden, which were not subject to any quantitative import restrictions.

398. The United States argued further that the Swedish exporter in its request for the initiation of
areview had provided little or no information, or even allegations, regarding the improved condition
of the domestic industry in the United States as a factor indicating that the initiation of areview was
warranted. The principa argument of the exporter related to the effect of the steel voluntary export
restraint arrangements on the competitive position of Swedish stainless steel plate imports relative to
imports from countries with which the United States had concluded such arrangements. Contrary to
the argument presented to the Panel by Sweden, the exporter had not focused on the impact of the
voluntary export restraint arrangements on the condition of the domestic industry. The United States
considered in this respect that Sweden was presenting information to the Panel on the condition of the
domestic industry which had not been submitted to the USITC by the Swedish exporter. Even though
the Swedish exporter had not addressed the issue of the condition of the domestic industry, the USITC
had dealt with theissuein itsdetermination and concluded that it did not constituteaground for initiating
areview.

399. InthePanel's opinion, it was clear from the request for initiation of areview by the Swedish
exporter that the main focus of the exporter's argument on the relevance of the steel voluntary export
restraint arrangements as a " changed circumstance warranting the initiation of a review" was on the
competitivedisadvantage caused by these arrangementsfor imports of stainlesssteel platefrom Sweden,
relative to imports of stainless stedl plate from countries subject to those arrangements. Although the
introductory section of the request al so mentioned the impact of the steel export restraint arrangements
on the condition of the US domestic industry, the more detailed elaboration in Section F of the Swedish
exporter's request dealt solely with the issue of how the export restraint arrangements put imports of
Swedish stainless steel plate at a competitive disadvantage. The Panel further noted that, apart from
the reference to increased shipments by domestic producers in the introductory section of the request
for areview, there was no information or argument in the request on any of the factors regarding the
condition of the domestic industry (e.g. market share and profitability) mentioned before the Panel
by Sweden. Nor could the Pand find in the request any argument that previous import relief programmes
implemented during the period 1973-1986 had led to an improvement in the condition of the domestic
industry.

400. The Pand therefore considered that in its examination of the USITC's determination that the
existence of stedl voluntary export restraint arrangements did not constitute a " changed circumstance
warranting the initiation of areview", it should proceed on the basis that the principa argument presented
to the USITC by the Swedish exporter was that these export restraint arrangements put imports of
Swedish stainless stedl plate at a competitive disadvantage compared to imports of stainless stedl plate
from countries subject to these arrangements. |If there was an allegation in this request regarding the
impact of these arrangements on the condition of the domestic industry in the United States, that argument
was clearly secondary.

401. As presented on pp.65-68 of the Swedish exporter's request for initiation of a review, the
exporter's argument on the relative impact of the steel voluntary export restraint arrangements was
based on certain advantages allegedly enjoyed by importsfrom countries subject to thosearrangements.
The exporter mentioned in this regard the revocation of anti-dumping and countervailing duty orders
on stainless stee plate from such countries, the undertakings given by domestic producers in the
United States not to file new anti-dumping and countervailing duty petitions, and the exemption from
the application of increased customs duties imposed in July 1983 on stainless steel plate imports from
these countries. As a result, the exporter argued, exports of Swedish stainless steel plate to the
United States:
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"... face a'three-tier' barrier to entry into the United States: the regular duties, the
additiona ' 201" duties, and the application of the antidumping and countervailing duty
laws. On the other hand, exports from the major exporting countries face a single
barrier - the regular customs duties - and will be able to be sold in the U.S. without
regard to the U.S. antidumping or countervailing duty laws." 4

402.  ThePanel observed that thelimitation of exposureto US anti-dumping and countervailing duty
actions, and theelimination of theadditional customsdutiesimposed in July 1983, werethe counterpart
of the quantitative restrictions on exports of steel provided for in the bilateral steel voluntary export
restraint arrangements. Such agreed restrictions on exports did not exist with respect to stainless steel
plate from Sweden. The Panel therefore considered that the USITC did not err in finding that the
exporter's argument was flawed, on the ground that " because of the absence of a VRA with Sweden,
the Swedish producer may continue to export to the United States in whatever quantities it wishes'.

403. The Pandl therefore was of the opinion that regarding the principal argument of the exporter
concerning the existence of voluntary export restraint arrangements as a "changed circumstance
warranting theinitiation of areview", the USITC had adequately explained its determination that this
factor did not constitute a ground for initiating a review, and that this determination was supported
by the information before the USITC.

404. The Panel then considered the USITC's statement that "the existence of the VRAS does not
mean that the US stainless steel industry is any less vulnerable to the impact of dumped imports".
By way of explanation of this statement, the USITC referred in a footnote to a determination it had
made in May 1987 in an investigation under Section 203 of the United States Trade Act of 1974 on
the probable economic effects of the termination of the safeguard measures introduced in July 1983
on imports of stainless steel and aloy tool steel. Thefootnote did not specifically identify the relevant
passages in the determination which formed the basis for the USITC's statement.

405. The Pand noted that in the May 1987 determination under Section 203 of the Trade Act, the
USITC maority recommended that atermination of the import relief measures for stainless stedl plate
would not have an adverse effect on the domestic industry in the United States, based on the assumption
of "continued administration of voluntary restraint agreements at present levels'.* The Panel did
not find in this determination any other discussion of the issue of the possible impact of the existence
of the voluntary export restraint arrangements on the condition of the domestic industry. The Panel
further noted that the USITC majority found in the May 1987 determination that the condition of the
domestic industry had improved over the period during which the import relief measures had been
in force.

406.  Without wishing to suggest that the May 1987 determination did not provide a basis for the
USITC's statement that "the existence of the VRAS does not mean that the US stainless steel industry
is any less vulnerable to the impact of dumped imports', the Panel was of the opinion that a more
explicit explanation by the USI T C of how that determination constituted therational efor thisstatement,
instead of a simple reference to this determination in a footnote, would have been appropriate. At
the same time, the Panel recalled that the Swedish exporter's argument on the impact of the steel

19Request for Review and Revocation of " Finding of Dumping" Against Stainless Steel Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, p.68.

MStainless Steel and Alloy Tool Steel, Report to the President on Investigation No. TA-203-16
Under Section 203 of the Trade Act of 1974, USITC Publication 1975, May 1987, pp. 1-2.
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voluntary export restraint arrangements on the condition of the domestic industry was clearly of a
secondary nature, and that theexporter had provided very littleinformationin support of thisargument.
The Pandl therefore did not consider that the questions which could be raised regarding the adequacy
of the reasoning of the USITC on this point constituted a basis for the Panel to find that the USITC
had erred in determining that the improved condition of the domestic industry alleged to be the result
of thevoluntary export restraint arrangements did not substantiatethe need for theinitiation of areview.

407.  Based on the foregoing considerations, the Panel concluded that the USITC had adequately
explaineditsdeterminationthat theinformationbeforeit onsteel voluntary export restraint arrangements
did not substantiate the need for the initiation of areview, and that this determination was supported
by the information before the USITC.

2.1.5 Summary

408. The Pand recalled its conclusions in paragraphs 324, 344, 377, 388 and 407 above:

() The USITC had erred in determining that the information on the purchase in 1976 of
aUSsted mill by a predecessor of the Swedish exporter did not substantiate the need
for the initiation of a review because (1) the USITC had concluded on the basis of
factually incorrect datathat the volume of imports of stainless steel plate from Sweden
had not declined since that purchase, and (2) the USITC had not adequately explained
its conclusion that the product composition of imports of stainless steel plate from
Sweden had not been affected by that purchase.

(i) The USITC's determination that the information on the changed structure of the Swedish
stainless steel plate industry did not substantiate the need for theinitiation of areview
was supported by fact inrespect of the USITC' s statement on the existence of sufficient
unused production capacity. However, the USITC had failed to adequately explain
why this unused production capacity in conjunction with the aleged change in marketing
strategy of the exporter did not substantiate the need for the initiation of areview.

(iii)  The USITC had adequately explained its determination that the information before it
onthealleged changeinthelevel of demand for Swedish stainlesssted platein Western
Europedid not substantiatetheneed for theinitiation of areview, and thisdetermination
was supported by the information before the USITC.

(iv) The USITC's determination did not provide any explanation of why the information
before the USITC on the free-trade agreements between the EC and Sweden did not
substantiate the need for the initiation of areview.

(v) The USITC had adequately explained its determination that the information before it
on steel voluntary export restraint arrangements did not substantiate the need for the
initiation of areview, and this determination was supported by the information before
the USITC.

409. The Panel concluded that the United States had acted inconsistently with its obligations under
Article9:2 by dismissing the request madein 1987 by the Swedish exporter for theinitiation of areview
to revoke the dumping finding on stainless steel plate from Sweden, as a result of (1) the factua
insufficiency and inadequate explanation of the USITC's determination that the information on the
purchase in 1976 of a US steel mill by a predecessor of the Swedish exporter did not substantiate the
need for the initiation of areview, and (2) the inadeguate explanation of the USITC's determination
that the information on the changed structure of the Swedish stainless steel plate industry and on the
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free-trade agreements between Sweden and the EC did not substantiate the need for the initiation of

areview.

2.1.6 TheUSITC's dismissa of the request for initiation of areview to modify the 1973 dumping
finding

410. The Panel recalled that the Swedish exporter had in its petition submitted in February 1987
presented two bases for the initiation of a review. First, the existence of "changed circumstances
warranting initiation of areview" to revoke the 1973 dumping finding, and, second, the existence of
"changed circumstances warranting initiation of a review" to modify the 1973 dumping finding by
changing its product coverage. This second, more limited, ground for initiation of a review was
presented as an alternative to the first ground for initiation of a review.

411. Having concluded its examination of the issues disputed between the parties concerning the
USITC' sdecisionontheexporter' srequest for initiation of areview in order to revokethe 1973 dumping
finding, the Panel proceeded to examine the USITC's decision on the exporter's request for areview
in order to modify the 1973 dumping finding. The Panel was aware that it could be argued that, in
light of its conclusion in paragraph 409, it was not necessary for the Panel to make a finding on the
USITC' s treatment of this aternative and more limited ground for initiation of areview advanced by
the Swedish exporter in its petition to the USITC. However, the Panel was not persuaded that that
conclusion entirely obviated the need for it to address this issue.

412. The Panel noted that, in support of the request for areview to modify the product coverage
of the 1973 dumping finding, the Swedish exporter argued that three types of stainlesssteel platewhich
did not exist in 1973 were now being imported into the United Statesin minimal quantities. Regarding
one of these products, continuously cold-rolled "KBR" plate, the exporter contended that the domestic
industryintheUnited Statesdid not produceaplatewhichwascompetitivewiththisproduct. Regarding
the two other products, patented stainless steel grades 253 MA and 254 SMO, the Swedish exporter
contended that the US domestic industry could not produce these grades.#?

413. Initsdecison dismissing the Swedish exporter's request for the initiation of areview, the USITC
made the following comments on the issues raised by the exporter regarding these three products:

"Petitioners have aso argued that they now predominantly export specialty types of
stainless stedl plate that are not produced in the United States. These are two patented
types of plate (identified as' 253 MA'" and ' 254 SMO') and KBR plate, a continuously-
made cold rolled plate in 80-inch width. However, the data show that the two patented
types of plate are being imported in only small quantities and, as noted above, Avesta
continues to export very significant quantities of standard types of hot-rolled plate to
theUnited States. KBR saleshaveoccurredinavery limited market, with only minimal
possibilities for further saes. In fact, although there is no domestic production of
continuously-made cold-rolled plate in 80-inch width, and (sic) thereis piece-by-piece
production of plateupto 72-inch width. Moreover, platemay beproduced in an amost
infinite variety of compositions and sizes, depending on the components chosen, the
ratios in which they are used, and the individua production machinery and steps
employed. Simply becauseanew composition or sizeis produced - and even patented -
does not make it sufficiently different in its characteristics and uses from other types

12Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 23 February 1987, pp.69-75.
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of stainless steel plate to warrant a finding that there is no domestic like product
(footnote omitted). The Commission has regularly rejected arguments that specialty
types of stainless steel should betreated differently from standard typesin making like
product determinations (footnoteomitted). Infact, inrecently concluded investigation,
the Commission did not accept Avesta's argument that these two patented types of
stainless steel are not competitive with domestically produced types of stainless steel
(footnote omitted)." 3

414.  Swedenargued that theUSI T C acted inconsistently with Article 9: 2 by not undertaking areview
to determine whether KBR plate and the two patented grades of stainless steel plate should be exempted
from the coverage of the 1973 dumping finding.

415. Referring to Articles 2:2 and 3:5 of the Agreement, Sweden contended that KBR plate and
the two patented grades of stainless stedl plate were not competitive with a like product produced by
the US domestic industry. Sweden noted in this regard that because of the absence of competition
between these products and products of the US domestic industry, these three products had been exempted
from the application of safeguard measures introduced by the United States in July 1983 on imports
of stainless steel and alloy tool steel. Sweden considered that the USITC' s statement that the Swedish
exporter "continues to export very significant quantities of standard types of hot-rolled plate to the
United States" was factually incorrect. Sweden further argued that the USITC's statement that the
three products were imported only in minimal quantities did not support the USITC' s decision not to
initiate areview to investigate whether the three products should be excluded from the 1973 dumping
finding. On the contrary, that these products were imported in minima quantities supported the argument
of the Swedish exporter that the US domestic industry would not be materially injured if these products
were excluded from the dumping finding.

416. The United States argued that the USITC had correctly found that, since all types of stainless
steel plate constituted a single like product, a modification of the 1973 dumping finding to exclude
KBR plate and the two patented grades of stainless steel plate would not be appropriate.

417.  With respect to the two new patented grades of stainless steel plate, the United States noted
that the USITC' sfinding that these grades did not constitute a separate like product was based, in part,
on afinding made in a concurrent investigation under Section 203 of the Trade Act of 1974 that these
grades did in fact compete with domestic production in the United States. Furthermore, US producers
opposing the request for initiation of areview had provided information to the USITC indicating that
there was competition between domestic products and the two patented grades. The United States also
referredto aruling madein October 1980 by the Department of Commercethat, based onthesimilarities
between these two imported grades and all other stainless steel plate, the two grades were properly
within the scope of the 1973 dumping finding. According to the United States the Swedish exporter
had failed to provide documentation regarding the patents for these products, the import volumes of
the products, and the issue of competition between these grades and domestic stainless stedl plate.

418. Regarding the exporter's request for exclusion of cold-rolled KBR plate from the application
of the 1973 dumping finding, the United States argued that Sweden had failed to show how this plate
differed significantly from other domestic cold-rolled plate, which were aso within the like product.
The USITC had aso found that there were only minimal possibilities for further sales of KBR plate
in the US market.

143502 Annex 11 infra.
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419. Regarding both KBR plate and the two new patented grades of stainless steel plate imported
from Sweden, the United States argued that, because of the minimal quantities in which these products
were imported, their exclusion would not have an impact on the USITC's injury analysis.

420. The Panel observed that it was not clearly discernable from the text of the USITC's decisions
whether the USI T C had treated the Swedish exporter’ srequest for areview to modify the 1973 dumping
finding asan dternativetotheexporter' srequest for initiation of areview torevokethedumping finding.
The decision did not distinguish between the two requests and did not discuss the factors mentioned
by theexporter as support for modification of the dumping finding separately from thefactorsmentioned
by the exporter as a ground for the initiation of a review to revoke the finding.

421. ThePanel noted in thisregard that the USITC had dismissed the exporter' s alegations on the
two new patented products, in part, on the following ground:

"... thedata show that the two patented types of plate are being imported in only small
guantities and, as noted above, Avesta continues to export very significant quantities
of standard types of hot-rolled plate to the United States."

This statement was in response to what the USITC considered to be the argument of the Swedish
exporter:

"Petitioners have aso argued that they now predominantly export specialty types of
stainless steel plate that are not produced in the United States."

The Panel's review of the section of the exporter's petition which discussed the reasons why in the
exporter's view amodification of the product coverage was warranted revealed that the exporter had
referred to the fact that the two patented grades of Swedish stainless stedl plate and KBR plate were
imported in minima quantities and did not compete with a domestic like product. The exporter's
argument in favour of amodification of the product coverage was not based on the relative importance
of the quantities of the three specialty stainless steel plates compared to the quantities of imports of
standard types of stainless steel plate. There was no argument in this section that the exporter was
now predominantly exporting the three speciaty stainless steel plates into the United States.

422. The Panel therefore found it difficult to understand why in this context the USITC attached
significance to the fact that the two specialty types of stainless steel plate were imported in minimal
guantities, whereas the exporter continued to export very significant quantities of standard types of
stainless sted plate.

423.  ThePane further recalled its observationsin paragraphs 321-323 regarding the unclear factual
basisfor the USITC' s statement that " Avesta continuesto export very significant quantities of standard
types of hot-rolled plate to the United States.”

424, Based on the above considerations, the Panel was not persuaded that the USITC adequately
addressed the issues raised by the Swedish exporter in his request for a modification of the product
coverage of the 1973 dumping finding when it contrasted the small quantities of imports of the two
patented types of speciaty sted with the allegedly significant quantities of imports of standard types
of hot-rolled plate.

425. However, thePane noted that the USI T C had mentioned additional reasonsfor itsdetermination
that the existence of the new products was not a sufficient basis to initiate a review. In particular,
the USITC discussed why in its view the new products were not outside the scope of the domestic
"like product" definition. Thus, it stated:
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"Simply because a new composition or size is produced - and even patented - does
not make it sufficiently different in its characteristics and uses from other types of
stainless steel plate to warrant a finding that there is no domestic like product.”

The Panel noted in this respect that Sweden had not sought a finding from the Panel that the USITC
had acted inconsistently with the definition of "like product” in Article 2:2 of the Agreement. The
Panel did not wish to preclude that there could be circumstances in which it could be argued that an
imported product which was like a domestic product should be excluded from the application of an
anti-dumping duty. However, in the Panel's view, in the case at hand Sweden had not sufficiently
clarified thelegal basis for its view that the products determined by the USITC to be like the relevant
domestic product - a determination which was not challenged by Sweden - should nevertheless be
excluded from the scope of application of an anti-dumping duty. The Panel therefore considered that,
in discussing why the new products were not outside the scope of the "like product” definition, the
USITC had provided an adequate explanation of its determination that the existence of these products
did not substantiate the need for the initiation of a review.

426. Nevertheless, the Panel wished to note that it was not persuaded that the USITC was factually
correct when it stated with regard to the two patented types of speciaty stedl plate:

"Infact, in[a] recently concludedinvestigation, theCommission did not accept Avesta' s
argument that these two patented types of stainless steel are not competitive with
domestically produced types of stainless steel."”

The" recently concludedinvestigation” referred to by theUSI TC wasaninvestigation under Section 203
of the Trade Act of 1974 on the probable economic effects of a termination of safeguard measures
on imports of stainless stedl and alloy tool steel. The Panel carefully reviewed the report issued upon
conclusion of this investigation®* but did not find in this Report any statement on whether or not
the two patented types of stainless steel plate were competitive with domestically produced types of
stainless stedl.

427.  Insum, the Panel had misgivings on some of the reasons mentioned by the USITC in explaining
its dismissal of the existence of the three new products as a ground for initiation of areview, but in
view of the USITC's explanation that these products were not outside the scope of the domestic "like
product” definition, the Panel considered that the USITC had adequately explained why theinformation
on the existence of the three new products did not substantiate the need for the initiation of areview,
and that the USITC' s determination on this issue was supported by the information before the USITC.
The Panel therefore concluded that the United States had not acted inconsistently with its obligations
under Article 9:2 by dismissing the request made in 1987 by the Swedish exporter for the initiation
of areview to modify the 1973 dumping finding on imports of stainless steel plate from Sweden.

428.  ThePanel wished to emphasizethat itsobservationsand conclusionsin the preceding paragraphs
were without prejudice to the issue of whether new products could be included within the scope of
an anti-dumping duty solely on the basis that they were like an existing product subject to that duty
or like the domestic product in question.

144USITC Publication 1975, May 1987.
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2.2 TheUSITC'sdismissal of the1985 request for initiationof areview to revokethe1973 dumping
finding

429. The Panel recalled that Sweden's claim that the United States had acted inconsistently with
its obligations under Article 9:2 by not initiating areview upon request of the 1973 finding of dumping
related to both the petition filed in 1985 by the Swedish exporter and the petition filed in 1987. While
amost al arguments of Sweden in support of this claim pertained to the second petition, the Panel
had to take into account that this claim aso covered the USITC's denia of the first petition.

430. The Panel noted that in the petition filed in 1985 the Swedish exporter submitted that: (1)
the circumstances affecting the Swedish stainless steel industry and the factors affecting its competitive
position in the United States market had changed dramatically since 1973; (2) revocation of the 1973
finding of dumping would not cause the sole Swedish producer to ater its current supply and price
behaviour towards the United States market, and (3) in the event of revocation of the 1973 finding,
future imports of stainless steel plate from Sweden would not cause material injury to the US domestic
industry.

431.  According to the petitioner, the changed circumstances since 1973 resulted from the following
factors':

() Imports of Swedish plate into the United States were commercialy insignificant and
statistically deminimis; since 1976 imports of Swedish plate had represented |ess than
one percent of apparent US consumption in every year but one.

(i) While in 1972 there were four Swedish companies producing stainless steel plate at
four locations in Sweden, at present the sole remaining swedish producer of plate
manufactured plate at two Swedish mills and at one mill in the United States.

(iii) In 1976, a predecessor of the sole remaining Swedish producer acquired a stainless
steel platemill in New Castle, and by 1984 thismill' sshare of apparent USconsumption
had increased significantly.

(iv) In 1972, Sweden and the EC entered into bilateral agreements which allowed Swedish
stainless stedl plate duty-free entry into the EC. In sharp contrast to the 1970-1972
period, Swedish exports to the EC were now amost 20 times the quantity of stainless
steel plate exported from Sweden to the United States.

432.  Inits determination dismissing this request for initiation of areview, the USITC dismissed
each of these four factors. The USITC did not pronounce itself on the arguments of the exporter that
the revocation of the dumping finding would not alter the supply and price behaviour of the Swedish
exporter towards the United States market, and that future imports of stainless steel plate would not
injure the domestic industry in the United States in the event of revocation of the dumping finding.

433. Inits review of this determination, the Panel was faced with the difficulty that very little
argumentation had been presented to it by the parties on the USITC's dismissal of the 1985 petition.

1*Request for Review and Revocation of " Finding of Dumping" Against Stainless Stedl Plate from
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf
of Avesta AB and Avesta Stainless Inc., 8 July 1985.

1%81bid, pp.33-52.
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While the factors mentioned in the 1985 petition were largely identical to a number of factors in the
1987 petition, there were differences in the specific arguments and information presented in the two
petitions with respect to these factors. Furthermore, the USITC' s explanation of its dismissal of these
factors was not in all respects identical in its 1985 determination**” and in its 1987 determination.

434. However, the Pand found that at least in one respect the conclusions drawn in its review of
the 1987 determination wereal so relevant to the 1985 determination. Thiswasthe explanation provided
by the USITC in its 1985 determination of why the purchase in 1976 of the steel mill in New Castle
did not constitute a changed circumstance warranting the initiation of areview. The Pand noted the
following statement made by the USITC on this issue:

" Petitionersallege that the 1976 purchase of the Ingersoll Division of the Borg Warner
Corp., a manufacturer of plate located in New Castle, Indiana, constitutes another
changed circumstance. Nevertheless, the level of stainless steel plate imports from
Sweden has not decreased since that purchase, and there was a notable increase from
1983 to 1984. Petitioners have not shown how the purchase of the domestic mill has
affected the quantity of imports of Swedish stainless steel plate and, in fact, the only
impact that the petition aleges is that there will be a change in the types of stainless
stedl plate that will be imported in the future.”

The Panel was of the view that, as explained in paragraphs 305-311, the USITC based itself on factually
incorrect information whenit stated that " thelevel of stainlesssted platefrom Sweden has not decreased
sincethat purchase," because the statistics on which this statement was based included imports of three
typesof stainlesssteel platewhich in 1976 had been exempted from the application of the anti-dumping
duties. The Panel noted that, unlike the petition filed in 1987, the petition filed in 1985 did not make
any reference to the exclusion of any of these three products from the scope of the dumping finding.
Nevertheless, the Panel considered that information on the exclusion of these three products was in
the hands of the United States' authorities and was obviously relevant to an analysis of the volume
of theimportsof the products subject to the anti-dumping duties. ThePanel considered that suchrelevant
information could not beignored by investigating authorities, and recalled in thisrespect itsobservations
in paragraph 303. The fact that this information was on file with another branch of the United States
Government could not be considered to be a justification for the USITC not to take this information
into account in its examination of the petition filed by the Swedish exporter.

435. The Panel therefore concluded that the USITC erred when it stated that the level of stainless
steel plate imports from Sweden had not declined since the purchase of the New Castle mill and that
the information on this purchase therefore was not a basis for the initiation of a review. The Panel
alsoconcluded that theUSI TC erred whenit stated | ater initsdetermination dismissing the 1985 petition
that:

"The petitioners have offered no persuasive reason why the current level of Swedish
plate imports is the result of anything other than import relief.”

436. ThePand also noted that, whilethe petition filed in 1985 contained rather detailed information
in support of the argument of the Swedish exporter that the improved condition of the US domestic
industry was afactor which warranted initiation of areview, the USITC decision did not address this
issue. However, given that the parties to the dispute had not argued this issue before the Panel, the
Panel decided to refrain from making a finding on this issue.

47See Annex 11 infra.
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437.  ThePanel concluded that the United States had acted inconsistently with its obligations under
Article 9:2 of the Agreement by dismissing the request made in 1985 by the Swedish exporter for the
initiation of areview of the 1973 dumping finding on stainless steel plate from Sweden, because the
USITC had concluded based on factually incorrect data that the information on the purchase in 1976
of asteel mill in New Castle by a predecessor of the Swedish exporter did not substantiate the need
for the initiation of a review.

438. Having concluded its examination of Sweden's claims under Article 9:2 of the Agreement,
the Panel recalled its observation in paragraph 228 that it could be argued that a violation of Article
9:2 could aso entail aviolation of Article 9:1 of the Agreement. While the Pandl did not exclude the
possibility that, had the United States initiated areview in 1985 and/or in 1987 of the dumping finding
on imports of stainless steel plate from Sweden, such a review would have led to the revocation of
this finding, the Panel did not consider that on the basis of the information presented to the USITC
by the Swedish exporter in its two requests the outcome of such a review could be pregjudged. Nor
did the Panel consider that it was presented with sufficient information on the period subsequent to
the USITC's dismissal of the second request of the Swedish exporter to enable the Panel to draw a
conclusion on whether or not in this case the continued imposition of the anti-dumping duties was
necessary. Accordingly, while the Panel had found that by dismissing the requests for the initiation
of areview the United States had acted inconsistently with its obligations under Article 9:2, the Panel
did not consider that this finding enabled it to conclude that the United States had a so acted inconsistently
with Article 9:1 by maintaining the anti-dumping duties.

VII. CONCLUSIONS

439. The Pand concluded that:

() The United States had acted inconsistently with its obligations under Article 9:2 by
dismissing the request made in 1987 by the Swedish exporter for the initiation of a
review to revoke the dumping finding on stainless stedl plate from Sweden, as aresult
of (1) thefactual insufficiency andinadequate explanation of the USI TC' sdetermination
that the information on the purchase in 1976 of a US steel mill by a predecessor of
the Swedish exporter did not substantiate the need for the initiation of a review, and
(2) the inadequate explanation of the USITC's determination that the information on
the changed structure of the Swedish stainless stedl plateindustry and on the free-trade
agreements between Sweden and the EC did not substantiate the need for theinitiation
of areview;

(i) the United States had not acted inconsistently with its obligations under Article 9:2
by dismissing the request made in 1987 by the Swedish exporter for the initiation of
areview to modify the 1973 dumping finding on imports of stainless steel plate from
Sweden; and

(iif)  theUnited States had acted inconsistently with its obligations under Article 9:2 of the
Agreement by dismissing the request made in 1985 by the Swedish exporter for the
initiation of areview to revoke the 1973 dumping finding on stainless stedl plate from
Sweden, because the USITC had concluded based on factually incorrect data that the
information on the purchase in 1976 of a steed mill in New Castle, Indiana by a
predecessor of the Swedish exporter did not substantiate the need for the initiation of
areview.
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440.  ThePanel noted Sweden' srequest for revocation of the dumping finding on importsof stainless
steel plate from Sweden and for a reimbursement of duties paid pursuant to this finding to an extent
considered reasonable by the Panel.**® The Panel aso noted the arguments of the United States against
this request.'*®

441. The Panel was of the view that the errors committed by the USITC affected the validity of
key elementsinthe USITC' sdismissa of therequestsfor initiation of areview, and that had theUSITC
properly evaluated the two requests made by the Swedish exporter for the initiation of a review, it
would have determined that these requests substantiated the need for the initiation of areview. The
Panel therefore considered that the proper way for the United Statesto bring itsmeasureinto conformity
withits obligations under the Agreement wasto promptly initiate such areview of the dumping finding
on stainless steel plate from Sweden and to take such measures with respect to this finding as may
be necessary in light of the outcome of that review.

442.  The Panel recommends that the Committee request that the United States bring its measure
into conformity with itsobligationsunder the Agreement, and that to thisend the United States promptly
initiate areview of the 1973 dumping finding on imports into the United States of stainless stedl plate
from Sweden, consistent with the Panel' s conclusions in paragraph 439, and take such measures with
respect to this dumping finding as may be necessary in light of the outcome of that review.

1“8q)pra, paragraph 207.

19qupra, paragraphs 210-211.
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ANNEX |

Section 751 of the United States
Tariff Act of 1930, as Amended*®

"SEC. 751. Administrative Review of Determinations

@ Periodic Review of Amount of Duty.--

(1) In generd.-- At least once during each 12-month period beginning on the
anniversary of the date of publication of a countervailing duty order under this title
or under section 303 of this Act, an antidumping duty order under thistitle or afinding
under the Antidumping Act, 1921, or a notice of the suspension of an investigation,
the administering authority, if arequest for such areview has been received and after
publication of such review in the Federal Register, shall --

(A) review and determine the amount of any net subsidy,

(B) review, and determine (in accordance with paragraph (2)), the amount
of any antidumping duty, and

(© review the current status of, and compliance with, any agreement by
reason of which an investigation was suspended, and review the amount
of any net subsidy or margin of salesat lessthan fair vaue involved
in the agreement,

and shall publish the results of such review, together with notice of any duty to be
assessed, estimated duty to be deposited, or investigation to be resumed in the Federal
Register.

(2) Determination of antidumping duties.-- For the purpose of paragraph (1)(B),
the administering authority shall determine --

(A) the foreign market value and United States price of each entry or
mer chandi se subj ect tothe antidumping duty order andincludedwithin
that determination, and

(B) the amount, if any, by which the foreign market value of each such
entry exceeds the United States price of the entry.

The administering authority, without revealing confidential information, shall publish
notice of theresults of the determination of antidumping dutiesin the Federa Register,
and that determination shall be the basis for the assessment of antidumping duties on
entries of the merchandise included within the determination and for deposits of
estimated duties.

(b) Reviews Upon Information or Request.--

(1) Ingenerd.-- Whenever theadministering authority or the Commission receives
information concerning, or arequest for the review of, an agreement accepted under
section 704 (other than a quantitative restriction agreement described in subsection
(&(2) or (c)(3)) or 734 (other than a quantitative restriction agreement described in
subsection (a)(2)) or an affirmativedeter mination madeunder section 704(h)(2), 705(a),
705(b), 734(h)(2), 735(a), 735(b), 762(a)(1), or 762(a)(2), which shows changed
circumstances sufficient to warrant a review of such determination, it shall conduct
suchareview after publishing notice of thereview inthe Federa Register. Inreviewing

19T rade and Tariff Act of 1984, Pub. L. No. 98-573, 611(a)(2), 98 Stat. 2948, 3031 (codified
at 19 U.S.C. 1675(b)(1)).
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its determination under section 704(h)(2) or 734(h)(2), the Commission shall consider
whether, in the light of changed circumstances, an agreement accepted under section
704(c) or 734(c) continues to eliminate completely the injurious effects of imports of
the merchandise. During an investigation by the Commission, the party seeking
revocation of an antidumping or countervailing duty order shal have the burden of
persuasionwith respect towhether therearechanged circumstancessufficient towarrant
revocation of the antidumping or countervailing duty order.
(2) Limitation on period for review.-- In the absence of good cause shown --
(A) the Commission may not review a determination under
section 705(b) or 735(b), and
(B) the administering authority may not review a determination under
section 705(a) or 735(a), or asuspension of an investigation suspended
under section 704 or 734,
less than 24 months after the date of publication of notice of that determination or
suspension.”

(© Revocation of Countervailing Duty Order or Antidumping Duty Order.-- The
administering authority may revoke, in whole or in part, a countervailing duty order
or an antidumping duty order, or terminate a suspended investigation, after review
under this section. The administering authority shall not revoke, in whole or in part,
acountervailing duty order or terminate a suspended investigation on the basis of any
export taxes, duties or other charges levied on the export of the merchandise to the
United States specifically intended to offset thesubsidy received. Any suchrevocation
or termination shall apply with respect to unliquidated entries of merchandise entered,
or withdrawn from warehouse, for consumption on and after a date determined by the
administering authority.

(d) Hearings.-- Whenever theadministering authority or the Commission conducts
a review under this section it shal, upon the request of an interested party, hold a
hearing in accordance with section 774(b) in connection with that review.

(e Determination That Basis for Suspension No Longer Exists.-- If the
determination of the Commission under the last sentence of subsection (b)(1) is negative,
the agreement shall be treated as not accepted, beginning on the date of publication
of the Commission's determination, and the administering authority and the Commission
shall proceed, under section 704(i) or 734(i), as if the agreement had been violated
on that date, except that no duty under any order subsequently issued shall be assessed
on merchandise entered, or withdrawn from warehouse, for consumption before that
date.

® Correction of Ministeria Errors.-- Theadministering authority shall establish
procedures for the correction of ministerial errors in final determinations within a
reasonabletime after the determinations areissued under this section. Such procedures
shall ensure opportunity for interested partiesto present their viewsregarding any such
errors. As used in this subsection, the term "ministeria error”" includes errors in
addition, subtraction or other arithmetic function, clerical errors resulting from
inaccurate copying, duplication, or the like, and any other type of unintentiona error
which the administering authority considers ministerial.”
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ANNEX [1*

Stainless Stedl Plate from Sweden

AGENCY: International Trade Commission.

ACTION: Dismissd of areguest to ingtitute a section 751(b) review investigation concerning affirmative
determination in Investigation No. AA1921-114, Stainless Steel Plate from Sweden.

SUMMARY: The Commission determines, pursuant to section 751(b) of the Tariff Act of 1930
(19 U.S.C. 1675(b)) and rule 207.45 of the Commission’srules (19 CFR § 207.45), that the petition
does not show changed circumstances sufficient to warrant institution of an investigation to review
the Commission' saffirmative determinationininvestigation No. AA1921-114 regarding stainlesssteel
platefrom Sweden provided for initems 607.76 and 607.90 of the Tariff Schedul esof theUnited States.

SUPPLEMENTARY INFORMATION: OnMay 1, 1973, theCommission determinedthat anindustry
intheUnited Stateswasinjured withinthemeaning of the Antidumping Act, 1921, by reason of imports
of stainless stedl plate from Sweden determined by the Secretary of Treasury to be sold or likely to
be sold at less than fair value (LTFV).

On June 8, 1973, the Department of the Treasury issued a finding of dumping (T.D. 73-157)
and published notice of the dumping finding in the Federa Register (38 FR 15079).

On July 8, 1985, the Commission received a request to review its affirmative determination
in investigation No. AA1921-114. The request was filed pursuant to section 751(b) by the law firm
of Freeman, Wasserman and Schneider on behalf of Avesta AB, the sole Swedish producer and exporter
of stainless steel plate, and its affiliated company, Avesta StainlessInc., aU.S. producer of stainless
sted plate.

On July 31, 1985, the Commission published anotice in the Federal Register (50 FR 31056)
requesting public comment concerning whether the following alleged changed circumstances were
sufficient to warrant institution of a review investigation: (1) Imports of Swedish plate into the
United States are commercially insignificant and statistically de minimis, representing less than one
per cent of apparent U.S. consumption of plate in every year but one since 1976; (2) The number
of companies producing stainless stedl plate in Sweden has fallen from four producers with four mills
in 1972 to one producer with one mill in 1985; (3) In 1976, a predecessor of Sweden's sole remaining
producer of stainless sted plate acquired Borg Warner Corporation’s Ingersoll Division mill at New
Castle, IN., and by 1984 this mill's share of apparent U.S. consumption of stainless steel plate had
greatly increased; and (4) In 1972, Sweden and the European Community (EC) entered into abilateral
trade agreement which alowed Swedish plate duty-free entry into the EC; today, Swedish exports
to the EC are almost 20 times the quantity exported to the United States.

The Commission received comments from the law firm of Collier, Shannon, Rill and Scott
on behalf of Allegheny Ludlum Steel Corp., Armco Inc., LTV Steel Co., Washington Steel Corp.,
and the United Steelworkers of America. Their statement argued that the Commission not institute
areview investigation.

* Source: 50 Fed. Reg. 43613 (28 October 1985).
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After review of the petition for review and the responses to the petition, the Commission has
determined, pursuantto 19 U.S.C. § 1675(b) and 19 C.F.R. § 207.45, that the petition does not show
changed circumstances sufficient to warrant institution of a review investigation regarding stainless
sted plate from Sweden.?,?

Petitioners allege that Western Europe is astrong, growing market for Swedish stainless steel
plate exports and that there have been recent increases in exports of plate to certain Western European
countries. They alege that this results from a 1972 agreement between Sweden and the European
Community (EC) which grants Swedi sh products duty-freeentry intothe EC, incontrast to thepre-1972
period of restricted imports. Petition at 34. However, as the agreement was entered into before the
Commission's 1973 determination, it cannot constitute a changed circumstance.

Moreover, thelevel of Swedish stainlessstedl plateexportstothe EC, athough it hasfluctuated,
hasshown adecreasing trend since 1973 and petitioners' relianceon apparent recent increasesin exports
to certain EC countriesis misplaced for several reasons. First, exportsto the EC, even after the recent
increases, remain below the levels of the early 1970s. Second, the recent increase in exports depends
on 1981 asthe baseyear, and 1981 was abad year for stainless steel production and exportsworldwide.
Further, accessto the EC market isnot unrestricted, but thelevels, timing, product mix, and geographic
distribution of Swedish steel importsarelimited. Finally, EC willingnessto accept imports of Swedish
steel may be damped because there are now additional duties on EC exports to the United States. We
note that the petition does not show any enlargement of any other market, including the Swedish domestic
market, for Swedish stainless steel plate.

Petitioners alege that during the past five years there has been arestructuring of the stainless
stedl industry in Sweden. That restructuring consists of the consolidation of four Swedish stedl producers
into a single company and a decrease in the number of steel mills. Because the specific facts about
the current state of the Swedish stainless stedl plateindustry as they relate to the United States market
are confidential, we can only state that they do not show changed circumstances sufficient to warrant
institution of a review investigation.

Petitioners alege that the 1976 purchase of the Ingersoll Division of the Borg Warner Corp.,
a manufacturer of plate located in New Castle, Indiana, constitutes another changed circumstance.
Neverthdess, theleve of stainless sted plate imports from Sweden has not decreased since that purchase,
and there was a notable increase from 1983 to 1984. Petitioners have not shown how the purchase
of the domestic mill has affected the quantity of imports of Swedish stainless steel plate and, in fact,
the only impact that the petition alleges is that there will be a change in the types of stainless steel
plate that will be imported in the future.

Finally, petitioners allege that imports of Swedish plate have decreased significantly, in both
absolute and relative terms. It is truethat imports of Swedish plate declined sharply in 1974, the year
after imposition of theanti-dumping order. Although fluctuating from year to year, importsof Swedish

'Chairwoman Stern determined that the petition showed changed circumstances, particularly the
purchase by a Swedish producer of a US stainless stedl plate production facility, sufficient to warrant
institution of areview investigation. Therefore, she does not concur with the statement of reasons
contained in this notice.

2\Vice Chairman Liebeler determined that the petition showed changed circumstances sufficient
to warrant institution of a review investigation. Therefore, she does not concur with the statement
of reasons contained in this notice.
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plate have remained relatively constant since then, although increases are apparent in 1984. We note
that in addition to the antidumping duty, imports of stainless steel plate from Sweden have been subject
to quotas and additional duties during portions of the intervening years. The level of imports, while
clearly a change from the situation at the time of our 1973 determination, is not sufficient here. The
petitioners have offered no persuasive reason why the current level of Swedish plate imports is the
result of anything other than import relief.

For all the foregoing reasons, the Commission has determined that the petition does not show
changed circumstances sufficient to warrant institution of a review investigation and has, therefore,
dismissed the petition.

By order of the Commission.

Issued: October 25, 1985.
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ANNEX [11*

Stainless Stedl Plate from Sweden

AGENCY: International Trade Commission.

ACTION: Dismissa of arequest to institute a section 751(b) review investigation concerning the
Commission's affirmative determination in investigation No. AA1921-114, stainless steel plate from
Sweden.

SUMMARY: The Commission determines, pursuant to section 751(b) of the Tariff Act of 1930
(19 U.S.C. § 1675(b)) and rule 207.45 of the Commission'srules (19 C.F.R. § 207.45), that the petition
does not show changed circumstances sufficient to warrant institution of an investigation to review
the Commission' saffirmative determinationininvestigation No. AA1921-114 regarding stainlesssteel
platefrom Sweden provided for initems 607.76 and 607.90 of the Tariff Schedul esof theUnited States.

FOR FURTHER INFORMATION CONTACT: Lawrence Rausch (202-523-0300), Office of
Investigations, U.S. International Trade Commission, 701 E Street NW, Washington, DC 20436.
Hearing-impaired individual s are advised that information on this matter can be obtained by contacting
the Commission's TDD termina on 202-724-0002.

SUPPLEMENTARY INFORMATION:

Background. -- On May 1, 1973, the Commission determined that an industry in the United States
was injured within the meaning of the Antidumping Act of 1921 by reason of imports of stainless steel
plate from Sweden which the Secretary of Treasury had determined to be sold or likely to be sold at
lessthanfair value (LTFV). OnJune 5, 1973, the Department of Treasury issued afinding of dumping
(T.D. 73-157) and published a notice of such afinding in the Federal Register (38 FR 15079).

On July 8, 1985, the Commission received a request to review its affirmative determination
in investigation No. AA1921-114. The request was filed pursuant to section 751(b) of the Tariff Act
of 1930 by counsel on behalf of Avesta AB, the sole Swedish producer and exporter of stainless steel
plate, and its affiliated company, Avesta StainlessInc., aU.S. producer of stainless steel plate. The
Commission published anotice in the Federa Register requesting comments as to whether the alleged
changed circumstances wer e sufficient to warrant institution of areview investigation. Commentswere
supplied by counsel on behalf of Allegheny Ludium Steel Corp., Armco Inc., LTV Sted Co.,
Washington Steel Corp., and the United Steelworkers of America opposing the institution of areview
investigation. After review of the petition and the responses to the notice inviting comments, the
Commission determined that the petition did not show changed circumstances sufficient to warrant
institution of a review investigation (50 FR 43613).

On February 24, 1987, the Commission received a second request, pursuant to section 751(b)
of the Act, to review its affirmative determination in investigation No. AA1921-114. This request
was again filed by counsel on behalf of Avesta AB, the sole Swedish producer and exporter of stainless

* Source: 52 Fed. Reg. 24541 (1 July 1987) and Memorandum Opinion setting forth the reasons
for dismissing the request, Office of the Secretary, USITC.
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steel plate, and its affiliated company, Avesta Stainless Inc., aU.S. producer of stainless stedl plate.
OnMarch 25, 1987, the Commission requested writtencommentsintheFedera Register (52 FR 9551)
as to whether the changed circumstances alleged by the petitioner were sufficient to warrant a review
investigation. Commentsweresupplied by counsel on behalf of Allegheny Ludlum Steel Corp., Armco
Inc., LTV Steel Co., Washington Steel Corp., and the United Steelworkers of America opposing the
institution of areview investigation and by counsel on behalf of the petitioner supporting theinstitution
of areview investigation.

After review of the petition for review and the responses to the notice inviting comments, the
Commission has determined (Chairman Liebeler and Vice Chairman Brunsdal e dissenting), pursuant
to 19 U.S.C. § 1675(b) and rule 19 C.F.R. § 207.45, that the petition does not show changed
circumstances sufficient to warrant institution of areview investigation regarding stainless steel plate
from Sweden. A Memorandum Opinion, setting forth the reasons for dismissing this request, will
be made available in the Secretary's office.

Issued: June 26, 1987.

By order of the Commission.

(Memorandum Opinion)
VIEWS OF COMMISSIONERS ALFRED ECKES,
SEELEY LODWICK, AND DAVID ROHR

Background

OnMay 1, 1973the US Tariff Commission (predecessor to this Commission) determined that
an industry in the United States was injured within the meaning of the Anti-Dumping Act, 1921, by
reason of imports of stainless sted plate from Sweden which the Secretary of the Treasury had determined
to be sold or likely to be sold at less than fair value. On June 5, 1973, the Department of Treasury
issued a finding of dumping and published notice thereof in the Federa Register.*

On February 24, 1987, the Commission received areguest to conduct an investigation under
section 751(b) of the Tariff Act of 1930, 19 U.S.C. 8§ 1675(b), onbehalf of Avesta AB, thesole Swedish
producer and exporter of stainless steel plate, and Avesta Stainless, Inc., an affiliated U.S. producer
of stainless stedl plate.? The petition aleged that there are eight changed circumstances:

1 Thenumber of producersin Sweden hasdeclined from four in 1972 to asingle producer
in 1987 and Sweden's capacity to produce stainless steel plate has declined;

138 Fed. Reg. 15079.

2Thisisnot thefirst time that the Commission has received a petition regarding stainless steel plate
from Sweden. On July 8, 1985, the Commission received a request for a review investigation from
the same parties. The Commission determined (Chairwoman Stern and Vice Chairman Liebeler
dissenting) that the petition did not show changed circumstances sufficient to warrant institution of
areview investigation. 50 Fed. Reg. 43613 (Oct. 28, 1985). That determination has been appealed
by the petitioners. Avesta AB v. United States, U.S. Court of International Trade No. 85-10-1497.
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2. Imports of hot-rolled stainless steel plate from Sweden have been and remain at
de minimis levels;

3. The de minimis levels of imports from Sweden result from the 1976 acquisition by
Avesta of a hot-rolling plate producing mill in the United States;

4, In contrast to the early 1970's, the European Community (EC) is a growing market
for Swedish plate and Swedish plate enters the EC without quantitative restrictions
and duty-free;

5. U.S. producers are highly protected due to the negotiation and implementation of
"voluntary restraint agreements’ (VRAS) with those countries whose producers are
the major foreign supplier to the United States market;

6. Sweden has not entered into a VRA with the U.S. and its exports to the U.S. remain
subject to antidumping and countervailing duties, whilethose from the VRA countries
are not;

7. Sweden supplies U.S. demand for cold-rolled plate of widths which U.S. firms are
unable to supply; and

8. Several patented types of stainless steel plate that did not exist in the 1970's and that

are not produced in the U.S. are being exported from Sweden to the U.S.
The Commission published notice of the petition and requested public comments thereon.?

After considering the petition, the Commission determined that the petition did not show changed
circumstances sufficient to warrant institution of a review investigation.> This memorandum states
the reasons for that determination.

Discussion

Having considered the petition for institution of an investigation and the comments received,
the Commission has determined that the petition does not shown changed circumstances sufficient to
warrant an investigation. Although we discuss the allegationsindividually, our determination is based
on an examination of the petition as a whole.

Petitionersallegethat imports of stainless steel plate (plate) from Sweden have been and remain
a de minimis levels, asserting that this constitutes a changed circumstance supporting their request
for areview investigation. The Commission found this same allegation unpersuasive when raised in
1985. Aswe noted there, U.S. imports of Swedish plate declined sharply in 1974, the year following
the imposition of the antidumping order, and, although fluctuating from year to year, they remained
relatively constant thereafter. A decline in exports is an expected result from the imposition of an
order. Moreover, plateimports, including those from Sweden, have been subject to quotas and additional
duties during portions of the years since 1973 including, for example, specia dutiesimposed pursuant

352 Fed. Reg. 9552 (March 25, 1987).
4Chairman Liebeler and Vice Chairman Brunsdale dissent from this determination.

519 U.S.C. § 1675(b); 19 CFR § 207.45(a)(1)(i).
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to section 202 of the Trade Act of 1974.° Thecurrent allegationisnot in any significant respect different
from the allegation rejected by the Commission in 1985. The Commission again finds that petitioners
haveoffered nolegally sufficient reason why the current level sof plateimportsaretheresult of anything
other than import relief.

Petitioners allege, as they did in 1985, that the decline in the volume of imports is the result
of the 1976 acquisition of a stainless steel facility in New Castle, Indiana, formerly owned by the
Ingersoll Division, Borg-Warner Corp. However, the volume of imports of Swedish plate declined
sharply in 1974. Aswefound in 1985, the level of imports from Sweden has not decreased since that
purchase. In fact, current data show notable increases in the most recent periods. Unlike their 1985
petition, petitioners now assert that acquisition of the mill caused a substantial shift in their market
strategy and that the New Castle mill is used to supply the mgjority of petitioners hot-rolled plate for
the U.S. market. They state that they intend to use the U.S. facility for hot-rolled plate except for
speciaty types. Their data, however, show that exports of Swedish platetotheU.S. are predominantly
hot-rolled, including a very substantial percentage of standard types. We conclude that the Swedish
producershave offered no additional argument to support their assertion that exportershavesignificantly
altered their long-term practices with regard to exports of plate to the United States.

Petitioners have also argued that they now predominantly export speciaty types of stainless
steel plate that are not produced in the United States. These are two patented types of plate (identified
as"253 MA" and"254 SMO") and KBR plate, acontinuously-made cold-rolled platein 80-inch width.
However, the data show that the two patented types of plate are being imported in only small quantities
and, asnoted above, Avestacontinuesto export very significant quantitiesof standard typesof hot-rolled
plate to the United States. KBR sales have occurred in a very limited market, with only minimal
possibilitiesfor further sales. Infact, athough thereis no domestic production of continuously-made
cold-rolled plate in 80-inch width, and there is piece-by-piece production of plate up to 72-inch width.
Moreover, plate may be produced in an almost infinite variety of compositions and sizes, depending
on the components chosen, the ratios in which they are used, and the individua production machinery
and steps employed. Simply because a new composition or size is produced - and even patented -
does not make it sufficiently different in its characteristics and uses from other types of stainless steel
plateto warrant afinding that thereisno domesticlikeproduct.” The Commission hasregularly rejected
arguments that specialty types of stainless sted should be treated differently from standard types in
making like product determinations.® In fact, in recently concluded investigation, the Commission
did not accept Avesta s argument that these two patented types of stainless stedl are not competitive
with domestically produced types of stainless stedl.®

Petitioners further alege, as they did in 1985, that the European market is a growing market
for its plate exports. Although petitioners hererely on adifferent data seriesfor this proposition from
that on which they relied in 1985, their current data fail to take into account the change in E.C.
membership since 1972. When that change is accounted for, Swedish shipments to the E.C. fell
irregularly from 1973 to 1981 and then increased irregularly through 1985. 1n 1985, Swedish exports

®19 U.S.C. § 2252.
19 U.S.C. § 1677(10) (1982).
8 Compare 49 Fed. Reg. 4045 (Feb. 1, 1984) (Acrylic Sheet from Japan).

® Stainless Steel and Alloy Tool Stedl, Inv. No. TA-203-16, USITC Pub. 1975 (May 1987).
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to the EC were just five per cent higher than in 1972." Thus, the Commission again finds that there
is no sufficient changed circumstance with regard to this alegation.

Petitioners alege that the U.S. producers of stainless stedl plate are highly protected due to
thenegotiation andimplementation of voluntary restraint agreements(V RASs) withavariety of countries,
though not with Sweden. Aspetitionerscorrectly note, thoseVRAS, inter alia, limit exportsof stainless
steel plateto the U.S. and eliminate exposure to U.S. antidumping and countervailing duties for those
exports. Therearetwo flawsinthe argument. First, because thereisno VRA in effect with Sweden,
the Swedish producer may continue to export to the United States in whatever quantities it chooses.
Second, the existence of the VRAs does not mean that the U.S. stainless steel industry is any less
vulnerable to the impact of dumped imports.*°

Finally, petitionersallege, asthey didin 1985, that there has been arestructuring of the Swedish
stainless steel industry after 1972, in which the number of Swedish producers had declined from four
to one. They aso allege, as they did in 1985, that there was a decrease in the number of steel mills
during the same period. 1n 1985, the Commission found these allegations insufficient. It iscurrently
alleged, inter alia, that since 1984, capacity to produce hot-rolled plate has declined. However,
notwithstanding the decreasesin absol ute capacity, there remains sufficient unused productive capacity
to significantly increase exports to the United States without decreasing production for the Swedish
market or for other export markets.

Accordingly, considered asawhol e, thepetition doesnot show changed circumstancessufficient
to warrant institution of a review investigation.

VIEWS OF CHAIRMAN SUSAN LIEBELER AND
VICE CHAIRMAN ANNE BRUNSDALE

We believe that the subject request aleges changed circumstances, particularly the purchase
by a Swedish producer of aU.S. stainlesssted plate productionfacility, sufficient to warrant institution
of areview investigation. Therefore, we dissent from the decision by the Commission to deny institution.

"The United States subsequently clarified during the Panel proceedings that "1972" was a
typographical error and that the text should have read, "since 1973".

10 See Stainless Stedl and Alloy Tool Stedl, supra.
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ANNEX IX"

Shipments by Avesta Inc.'s Plant at New Castle, Indiana
and Shares of Apparent U.S. consumption, 1976-1986

(net tons)
Year Total shipments by | Tota shipmentsby | Apparent US Shipments by
US producers Avesta Inc. consumption Avesta Inc. as % of

(formerly, "The apparent US
Ingersoll Division")* consumption

1976 93,700 108,856

1977 71,623 102,695

1978 114,000 119,586

1979 146,000 140,283

1980 124,000 110,643

1981 122,000 119,597

1982 98,000 105,617

1983 99,090 96,015

1984 116,803 120,354

1985 145,644 148,822

1986 119,073 130,269

'Sources: AvestaInc.; other data, Table 3A.

"Confidential Table D of Avesta' s Petition (23 February 1987) to the USITC for Review Investigation of the " Finding of Dumping" Against
Stainless Steel Plate from Sweden Issued on 7 June 1973.
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ANNEX X"
Imports of Stainless Steel Plate for Sweden

1970-April 1973 May 1973-1975 1976-1986
Total imports from Sweden 15,543 5,903 5,284
(short tons)*
Length of period 40 months 30 months 132 months
Average monthly quantity of 389 197 40
imports (short tons)

Source: Table 3A, supra. Monthly imports for 1973 were obtained by prorating the importsfor the full year. (Monthly import
data were not available until 1976).

"Table 4 of Avesta's Petition (23 February 1987) to the USITC for Review Investigation of the "Finding of Dumping" Against Stainless
Steel Plate from Sweden Issued on 7 June 1973.
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ANNEX XI’

European Community Imports' of
Stainless Stedl Plate from Sweden, 1971-1986

(net tons)
Y ear Hot-Rolled Cold-Rolled Total
1971 10,722 3,124 13,846
1972 12,058 2,942 15,000
1973 15,814 4,835 20,649
1974 24,435 10,380 34,815
1975 21,856 5,592 27,448
1976 20,350 6,019 26,369
1977 19,102 7,288 26,390
1978 17,973 14,665 32,638
1979 21,498 17,309 38,807
1980 21,905 18,136 40,041
1981 15,625 11,478 27,103
1982 23,589 17,426 41,015
1983 23,544 16,820 40,364
1984 27,369 23,349 50,718
1985 28,736 22,731 51,467
1986 (9 mo.) 18,530 14,528 33,858

1Source: European Community, Eurostat (1971-1986). The data shown are for NIMEXE Code 73.75-23 (hot-rolled stainless
steel sheet and plate greater than 4.75 mm in thickness) and NIMEXE Code 73.75-53 (cold-rolled stainless steel sheet and plate
atleast 3 mminthickness). For U.S. tariff purposes, only those products greater than 4.75 mm in thickness are considered plate.
Prior to 1974, the data include imports by West Germany, France, Italy, the Netherlands, Belgium and Luxembourg. From
1974 through 1980, the data includein addition the United Kingdom, Ireland and Denmark. Beginning in 1981, the datainclude
Greece as well as the other nine countries. The 1986 data do not include Spain and Portugal.

"Table 5 of Avesta's Petition (23 February 1987) to the USITC for Review Investigation of the "Finding of Dumping" Against Stainless
Steel Plate from Sweden Issued on 7 June 1973.



ADP/117
Page 129

ANNEX XII”

Swedish Exports of Hot-Rolled Stainless Steel
Sheet and Plate to Western Europe and
The European Community, 1970-1985*

(metric tons)

Swedish Exports to | Swedish Exports>

All of Western to the EC of Hot
Year Europe of Hot Rolled Sheet and

Rolled Sheet and Plate

Plate
1970 52,766 35,829
1971 36,265 24,048
1972 32,749 22,494
1973 41,632 28,005
1974 45,099 26,654
1975 41,963 23,458
1976 35,839 21,446
1977 31,749 23,037
1978 26,061 18,193
1979 31,072 20,661
1980 34,551 21,190
1981 25,443 16,297
1982 33,453 24,334
1983 33,198 23,066
1984 40,593 27,252
1985 41,342 29,407

*Although nominally covering both sheet and plate, these data are believed to reflect predominantly plate, rather than sheet,
as most stainless steel sheet is sold in cold rolled form on the open market.

2In order to provide a consistent data series, the data for all years shown reflect exports by Sweden to the 10 countries that were
EC members as of 1985.

Source: INCO and World Bureau of Metal Statistics, World Stainless Steel Statistics, various editions.

“Table 7 of Memorandum in Opposition to the Request of Avesta AB and Avesta Stainless Inc. for Institution of a Changed Circumstances
Review, 24 April 1987.
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ANNEX XIII*
Capacity Utilization of KBR Mill at Avesta, Sweden
(000's of net tons)
1982 1983 1984 | 1985 | 1986
Mill capacity to

produce cold-rolled
("KBR") sheet and
plate 40.8 40.8 45.2 44.1 49.0

Actua production
of KBR sheet and
plate 30.5 30.9 40.2 44.1 49.0

Actual production
of KBR plate 9.6 10.3 12.3 14.6 13.1

KBR plate as % of
all KBR products 31.5% 33.3% 30.7% 33.1% 26.7%

Capacity utilization
(%) [All KBR
products] 74.8% 75.7% 88.9% 100.0% 100.0%

"Confidential Table | of Avesta's Petition (23 February 1987) to the USITC for Review Investigation of the "Finding of Dumping"
Against Stainless Steel Plate from Sweden Issued on 7 June 1973.
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ANNEX XIV"
Comparison of Actual Production in Sweden
of Hot-Rolled Stainless Steel Plate
to Practical Capacity
(000's of net tons)
1982 1983 1984 1985 1986

Practical plate-
producing capacity
of mills

Degerfors 38 38 38 38 38

Avesta 38 38 38 32 30

Tota 76 76 76 70 68
Actual production

Degerfors 26.0 26.5 28.0 30.7 27.6

Avesta 30.1 28.3 34.0 31.3 28.1

Tota 56.1 54.8 62.0 62.0 55.7
Percentage of actual
production to
practical capacity 73.8% 72.1% 81.6% 88.6% 81.9%

"Confidential Table H of Avesta's Petition (23 February 1987) to the USITC for Review Investigation of the "Finding of Dumping"
Against Stainless Steel Plate from Sweden Issued on 7 June 1973.





