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l. INTRODUCTION

1 On 30 April 1992, the European Economic Community (hereinafter "EEC") requested
consultations with Brazil under Article 3:2 of the Agreement on Interpretation and Application of
Articles VI, XVI and XXIII of the Genera Agreement on Tariffsand Trade (hereinafter " Agreement™),
regarding the imposition of provisiona countervailing measureson 9 April 1992 by Brazil onimports
of milk powder and certain typesof milk fromthe EEC. Theseconsultationwereheld on 23 June 1992.
On 6 July 1992, the EEC requested the Committee on Subsidies and Countervailing M easures (hereinafter
"Committee") to conciliate on this matter under Article 17 of the Agreement (SCM/149). The
conciliation request was considered at a special meeting of the Committee on 21 July 1992, and the
EEC and Brazil were encouraged to find a mutually satisfactory solution consistent with Article 17:2
of the Agreement (SCM/M/61).

2. Brazil imposed definitive countervailing duties on milk powder and certain types of milk on
11 August 1992. On 31 August 1992, the EEC requested consultations with Brazil under Article 3:2
with regard to the definitive duties. These consultations were held on 5 October 1992. On
1 October 1992, the EEC requested conciliation under Article 17 regarding the definitive duties
(SCM/151), and the Committee conciliated on this matter at its regular meeting on 28 October 1992
(SCM/M/62). The conciliation process did not lead to resolution of this dispute. On 23 December 1992,
under Article 17:3 of the Agreement, the EEC requested the establishment of a panel on Brazil's
imposition of provisional and definitive countervailing duties on milk powder and certain types of milk
from the EEC (SCM/155).

3. At a special meeting on 25 January 1993, the Committee agreed to establish a panel on the
matter (SCM/M/64). Austraia and the United States reserved their rights to present their views to
the pandl.

4. On 3 March 1993, the Committee was informed by its Chairman in document SCM/164 that
the terms of reference and composition of the Pandl were as follows:

Terms of Reference:

"Toreview the facts of the matter referred to the Committee by the EEC in SCM/155
and, inlight of such facts, to present to the Committeeitsfindings concerning therights
and obligations of the signatories party to the dispute under the relevant provisions
of the Genera Agreement asinterpreted and applied by the Agreement on Interpretation
and Application of Articles VI, XVI and XXIII of the Genera Agreement.”

Composition:
Chairman: Mr. Thomas A. Bernes
Members: Mr. J. Antonio Buencamino

Mr. Mark Trainor
5. The Panel met with the partiesto the dispute on 22-23 April and 17-18 June 1993. The Panel
received awritten submission from the del egation of the United States. ThePanel submitted itsfindings
and conclusions to the parties to the dispute on 16 December 1993.

. FACTUAL ASPECTS

6. The dispute before the Panel concerned the imposition by Brazil of provisiona and definitive
countervailing duties on milk powder and certain types of milk from the EEC. The provisional
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countervailing dutieswereimposed by AdministrativeOrder No. 297 of 8 April 1992 (seeANNEX 1),
and the definitive duties were imposed by Administrative Order No. 569 of 10 August 1992 (see
ANNEX 2). For provisiona duties, the effective date was 9 April 1992, and the effective date for
the definitive duties was 11 August 1992.

7. The investigation in this case was opened on the basis of a request for initiation of an
investigation filed on behalf of the Brazilian dairy industry by Sociedada Rura Brasilieira (Brazilian
Rura Society, or SRB) and by Associacao Brasilieira de Productores de Leite B (Brazilian "B" Milk
Producers Association, or ABPLB). By aletter dated 27 February 1992, Brazil notified the EEC of
the request made by the Brazilian Rural Society to Brazil's relevant Department (DECEX) that an
investigation be opened into the subsidization by the EEC of the manufacture of milk powder and its
export to Brazil, and into the injury caused or likely to be caused to domestic production as a result
of such subsidization. The request concerned products falling within sixteen tariff headings of the
Brazilian Customs Tariff!, and the subsidies referred to in the request were those provided for in the
EEC Regulations on export refund programmes and government aids for skimmed milk and butter,
and on market expansion programmes. The letter offered the opportunity for consultations aimed at
clarifying the situation and finding asolution satisfactory to both sides. Theletter stated that, pursuant
to Article 9 of Brazil's Resolution CPA No. 1227 of 2 June 1987, the EEC had fifteen days from the
date of that notification to express formal interest in such consultations, which should be held within
a month of that same date.

8. Public notice of initiation of an investigation was given by Brazil's Director of the Foreign
Trade Department (DECEX) of the Ministry of Economic Affairs, Finance and Planning, in DECEX
Circular No. 83, dated 16 March 1992 (see ANNEX 3). The product coverage included eeven headings
of the Brazilian Customs Tariff Code.?

9. Brazil imposed provisiona countervailing duties on imports falling under seven headings of
the Brazilian Customs Tariff by Administrative Order No. 297 of 8 April 1992.% These duties ranged
from 31 to 52 per cent. The EEC protested against the imposition of these duties and by letters dated
30 April and 6 May 1992 requested full evidence of the basis on which the preliminary affirmative
finding wasmade. Initsletter of 30 April 1992, the EEC stated itswish to hold bilateral consultations
under Article 3:2. Inits letter of 6 May 1992, the EEC asked for the relevant data on the basis of
which the provisional duties had been imposed. Brazil accepted the request for consultations through
aletter dated 19 May 1992. Brazil'sresponseto the questionsin the EEC' s letter of 6 May 1992 were
provided in its letter of 27 July 1992 in which Brazil provided the EEC with its data on domestic
production of milk powder.

10. On 18 May 1992, Brazil submitted a questionnaire to the EEC, requesting that the authorities
inthe EEC alsoforward thequestionnaireto therelevant exporters. Theaccompanying letter® informed
the EEC that Brazil's Ministry of Economy, Finance and Planning, by Decison No. 83 of 16 March 1992

These were 0402.10.0100, 0402.10.0200, 0402.10.9900, 0402.21.0101, 0402.21.0102,
0402.21.0103, 0402.21.0200, 0402.21.0199, 0402.29.0101, 0402.29.0102, 0402.29.0103, 0402.29.0199,
0402.29.0200, 0402.91.0000, 0402.99.0100 and 0402.99.0200.

“These were 0402.10.0100, 0402.10.0200, 0402.10.9900, 0402.21.0101, 0402.21.0102,
0402.21.0103, 0402.21.0199, 0402.29.0101, 0402.29.0102, 0402.29.0103, 0402.29.0199.

*These were 0402.10.0100, 0402.10.0200, 0402.21.0101, 0402.21.0102, 0402.21.0103,
0402.21.0199 and 0402.29.0102.

“This was Brazil's Note No. 85.
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published in the Official Journal of the Federal Government on 17 March 1992, regarding the case
MEFP No. 10.768.007731/91/23, and considering that there was adequate evidence of subsidies to
the EEC' s production and exports of milk powder and of injury to the Brazilian industry resulting from
the EEC' s subsidies, had decided to open an investigation to demonstrate the existence of subsidies,
of injury and of a causal link between the two regarding the EEC's exports of milk powder.®> In a
letter dated 25 May 1992, the EEC stated that, inter alia, it would like to hold consultations quickly
in order to see positive evidencethat the complaint met therequirementsof Article 2:1 of the Agreement
and to receive replies to the points raised in its letters of 30 April and 6 May 1992. This letter also
stated that "[p]rovided the provisiona measures are withdrawn and depending on the outcome of the
consultation, the Commission will give due consideration to the questionnaire, but only asregardsthose
parts which concerned it directly. ... It should be understood that the period for completing
guestionnaires, should the need arise, should not start until after the provisional measures have been
withdrawn and al consultations have been completed.” The EEC's response to the questionnaire was
notified on 24 June 1992to Brazil' sMissionto the EEC in Brussals. Initsresponse, theEEC provided
to Brazil a copy of the legislation, dated 12 June 1992, which provided the basis for the assistance
given to producers and exporters of milk powder in the EEC and identified the amount of restitution
for two tariff lines concerning skimmed milk powder and whole milk powder. The EEC also provided
statistics relating to the export of skimmed milk and whole milk powder from the EEC to Brazil and
to third countries for the period 1985-1991. The EEC aso informed Brazil that full data for the first
two months of 1992 werenot yet available, and that the EEC waswilling to provide further information
on reguest.

11. Meanwhile, on 25 May 1992, arepresentative of the EEC visited the Ministry of Economy,
Finance and Planning in Brasiliaand obtained certain portions of the petition submitted by the domestic
industry. The EEC did not consider this meeting to be a consultation meeting under the Agreement.

12. AdministrativeOrder No. 569, dated 10 August 1992, imposed definitivecountervailing duties
of 20.7 per cent on imports under eight headings of the Brazilian Customs Tariff Code.® On
20 August 1992, arectification of the import data, which was earlier mentioned in paragraph (e) of
the Administrative Order No. 569, was published and the EEC was informed of this change.’
Administrative Order No. 569 stated that the " period of inquiry concerned the 12 months prior to the
date of publication of DECEX Circular No. 83 of 16 March 1992, namely April 1991-March 1992."
The Order entered into force on the date of its publication in the Official Gazette of Brazil (11 August
1992) and will remain in force for five years.

*This is an unofficial translation of the relevant text. All trandated quotations from the
correspondence and public notices relating to this case, including those provided in the Annexes to
this Report, are also unofficial tranglations.

®These were 0402.10.0100, 0402.10.0200, 0402.21.0101, 0402.21.0102, 0402.21.0103,
0402.21.0199, 0402.29.0101 and 0402.29.0102.

"Therectification wasasfollows: In paragraph 1(e) of Administrative Order No. 569, the numbers
for whole milk powder were "15.7 per cent, 3.4 per cent and 5 per cent” instead of "19 per cent,
4.8 per cent and 7.5 per cent”, and for skimmed milk powder were™39.2 per cent, 33.2 per cent and
78 per cent" instead of "19.9 per cent, 12.9 per cent and 30.9 per cent".
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. FINDINGS REQUESTED BY THE PARTIES

13. The EEC requested the Panel to find that:

€) the provisiona countervailing duty imposed by Brazil onimports of milk powder and
certain types of milk originating in the EEC violated Articles5.1 and 1 of the
Agreement;

(b) the definitive countervailing duty imposed on imports of milk powder originating in
the EEC violated Articles 6:1, 6:2, 6:3 and 6:4 of the Agreement;

(© the provisional and definitive countervailing duty imposed on imports of certain types
of milk originating in the EEC violated Article 6 of the Agreement.

14. The EEC initialy requested the Panel to recommend that the provisiona and definitive
countervailing dutiesimposed by Brazil by Administrative OrdersNo. 297 of 8 April 1992 andNo. 569
of 10 August 1992 respectively on imports of milk powder and certain types of milk originating in
the EEC be immediately lifted, and that Brazil, with respect to imports of milk powder and certain
types of milk originating in the EEC, reimburse any provisional and definitive countervailing duties
imposed in violation of the provisions of the Agreement. In support of this request, the EEC stated
that at |east one panel report involving countervailing duties had been adopted, which had recommended
the reimbursement of duties found to have been imposed in a manner inconsistent with GATT
obligations.®

15. The EEC subsequently informed the Pand that it was withdrawing the request for reimbursement.
The EEC said that its initial request, which was motivated by the serious violations by Brazil of the
provisions of the Agreement, was a policy recommendation that was normally within the competence
of the Panel. However, in view of the EEC's genera position that it should be Ieft to the signatory
concerned to determine the means by which it should bring its practice, if found contrary to the
Agreement, into conformity with its provisions, the EEC no longer considered it necessary for the
Panel to specifically recommend reimbursement, athough in this particular case reimbursement may
be the only way for Brazil to bring its action into conformity with the Agreement.

16. Brazil requested the Panel to find that the imposition of provisiona and definitive duties by
Brazil was in conformity with all applicable requirements of the Agreement. Brazil argued that the
imposition of provisional measuresin thiscasewasnot inconsistent with therequirementsof Articles 1,
5:1 or 6 of the Agreement, and that theimposition of definitive dutieswas not inconsistent with Article 6
of the Agreement. Brazil had conducted the required investigation and there was ample evidence to
support the conclusions regarding the imposition of the countervailing duties.

17. Regarding the EEC' srequest for reimbursement, Brazil recall ed that the Committee established
the Panel on the basis of document SCM/155 of 5 January 1993. In that document, the EEC had
requested the establishment of the panel and that the panel "recommend that the countervailing duties

.. be immediately lifted". There was no request in document SCM/155 for a recommendation that
the duties be rembursed. In its submission to the Pandl, the EEC had gone beyond the request mentioned
in document SCM/155 by requesting that the duties be reimbursed.

8Thiswasthereport of thepanel on" United States countervailing dutieson fresh, chilled and frozen
pork from Canada' (adopted on 11 July 1991, hereinafter referred to as "United States - Pork"),
BISD 38530.
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V. MAIN ARGUMENTS OF THE PARTIES

18. The main arguments of the parties to the dispute related to specific claims of the EEC with
regard to provisiona countervailing duties and definitive countervailing duties on milk powder and
certain types of milk from the EEC. Section IV.3 presents arguments relating to provisiona duties
on imports of milk powder and certain types of milk, Section 1V.4 presents the arguments relating
to definitive duties on imports of milk powder, and Section IV.5 presents arguments relating to
provisiona and definitive countervailing duties on certain types of milk. In response to the EEC's
claims, Brazil presented some evidence and arguments before the Panel which the EEC argued were
not admissible because they were not reflected in the Administrative Orders No. 297 and No. 569.
The main arguments relating to admissibility are presented in Section 1V.1. Many of the arguments
presented by thetwo partiesto thisdisputetouched upon theimportance of procedural obligationsunder
the Agreement. In that context, Brazil argued that though the procedural obligations wereimportant,
the main issues in this case related to substantive aspects and those were what the Panel should focus
on. The arguments relating to procedural and substantive aspects of the case are presented in
Section 1V.2.

1. Admissibility of Certain Evidence and Arguments

19. The EEC said that in response to the EEC's arguments on the insufficiency of the decisions
published by Brazil, Brazil had for the first time adduced before the Panel what it considered to be
relevant evidence, and for the first time made the argument that its decisions were based on best
information available. The EEC argued that for evidence and arguments to be admissible before the
Panel such evidence and arguments should have been reflected in the Administrative Orders imposing
themeasures, asrequiredby Article 2:15of theAgreement. Therefore, Brazil' sevidenceand arguments
presented for the first time before the Panel were not admissible.

20. The EEC argued that in response to the EEC's claim that Administrative Orders No. 297 and
569 did not contain any basis for establishing materia injury to domestic producers as required under
the Agreement, Brazil had presented new evidence to the Panel in a belated attempt to justify the lack
of factual basis and of areasonable motivation in the two decisionsimposing provisional and definitive
dutiesinthiscase. Moreover, in an attempt to fit the data better to its arguments Brazil had repeatedly
revised the data which it had provided to the Panel: for instance, Brazil had kept changing the figures
of EEC's exports to Brazil of the products in question (see Section IV.4(a)). Also, the time period
covered by the new data provided by Brazil was not dways the same and furthermore, it differed from
the period for which data was provided in Administrative Order No. 569.

21. The EEC said that the new evidence presented by Brazil related to the apparent consumption
of milk powder in Brazil, the alleged volume of imports from the EEC, the share of these imports
in Brazilian consumption, average producer prices of milk powder in Brazil, per capita income of
agricultural workers, thesalesof rehydrated milk inBrazil, and theeffect of price controlsoninvestment
and productivity levels. Also for the first time, Brazil had presented in its written submission
explanations of the relevance of that data for its decisions to impose countervailing duties. Similarly,
for thefirst time Brazil had presented arguments based on a confidentia World Bank report, the reference
tothe"formal andinformal marketsfor milk in Brazil", and had made an attempt to addressthe possible
impact on its domestic producers of factors other than the allegedly subsidized imports from the EEC
(including information relating to imports of the products in question from Poland and Switzerland,
and the alleged effect of Community exports on market prices in Brazil). The EEC argued that all
the new information and data, irrespective of whether it was relevant or correct, wasinadmissible and
therefore should not be taken into account by the Panel in its examination.
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22. The EEC explained its objections regarding the admissibility of the data and arguments presented
by Brazil by pointing out that in accordancewith Article 2:15 of the Agreement, Brazil had an obligation
in its decisions of 8 April and 10 August 1992 "to set forth the findings and conclusions reached on
all issues of fact and law considered material by theinvestigating authorities, and the reasons and basis
therefor ...". Article 5:1 required the investigating authorities to consider certain factors and to make
aprovisond determination based on sufficient evidence with regard to thosefactors. Equdly, Article 6:1
required theinvestigating authorities to consider certain factors and to make adefinitive determination
based on positive evidence with regard to these factors. Therefore, the legal question raised by the
references made by Brazil to new information, data and considerations not previously included or
mentioned inthe Administrative OrdersNos. 297 and 569 was whether the Panel could properly review
the conformity of these Orders with the Agreement by reference to such new information, data and
considerations. In order to permit effective review by the Panel of the provisional and definitive duty
determinations, the public notice referred to in Article 2:15 of the Agreement required an adequate
explanation by the investigating authorities of how they had considered and evaluated the evidence
they used intheir provisiona or definitivefindingswithregardtothefactorsprovided for in Articles 5:1
and 6:1 to 6:4 of the Agreement. Thiswas what was meant by Article 2:15 of the Agreement, which
required theinvestigating authorities to state in the public notice " the findings and conclusions reached
on all issues of fact and law considered materia by the investigating authorities, and the reasons and
basistherefor”. It followed that Article 2: 15 served theimportant purpose of transparency by requiring
duly motivated decisions as the basis for the imposition of countervailing duties. The purpose of
Article 2:15would befrustrated if in a dispute settlement proceeding under the Agreement a signatory
were alowed to defend challenged provisiona and definitive determinations by reference to alleged
facts and reasons for such determinations which were not part to the public notice of reasons
accompanying these determinations.®

23. In addition, the EEC argued that for apanel toreview provisiona and definitive determinations
by reference to facts and considerations not previously mentioned in the public notice of reasonswould
also be inconsistent with the requirements of an orderly and efficient conduct of the dispute settlement
process under the Agreement. A duly motivated and public statement of the reasons underlying a
provisiona or definitive countervailing duty determination at the time of that determination enabled
the signatories to the Agreement to assess whether recourse to the dispute settlement mechanism was
appropriate and provided abasisfor adelimitation of the object of such dispute settlement proceedings.
Furthermore, it wasimportant to notethat inthelight of thewording of Administrative OrdersNos. 297
and 569, the EEC had no reason to believe that the countervailing duty determinations of Brazil were
based on other considerations than those not reflected in these Orders. The task of the Panel was to
review the consistency with the Agreement of Brazil's provisiona and definitive duty determinations
as stated in Orders No. 297 and No. 569, not the unpublished administrative record upon which these
determinations were based. Therefore, even if Brazil was correct to argue that these facts, data and
considerations existed in the administrative record upon which its countervailing duties were based,
it wasonly thepublic noticeissued pursuant to Article 2:15, not theadministrativerecord per se, which
was relevant for review by the Panel as a statement of reasons justifying the countervailing duties.
Moreover, it was noteworthy that Brazil, in addition to not referring to these facts in Administrative

°The EEC referred to some reports of panelsto support its position. Thesewere: "United States -
Countervailing Duties on Imports of Fresh and Chilled Atlantic Sdmon From Norway" (not yet adopted,
hereinafter referredto as"United States - Salmon"), SCM/153, paragraphs 258-260; " United States -
Measures Affecting Imports of Softwood L umber From Canada’ (not yet adopted, hereinafter referred
toas"United States - Softwood Lumber"), SCM/162, paragraphs 332-333; andin particular, "Korea -
Anti-Dumping Duties on Imports of Polyacetal Resins From the United States’ (adopted on
27 April 1993, hereinafter referred to as "Korea - Polyacetal Resins'), ADP/92, paragraph 209.
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Orders No. 297 and 569, did not provide them in its responsesto the written requests for information
in the EEC's letters of 30 April, 6 May and 31 August 1992.

24, The EEC argued that aproper review of Brazil' s provisiona and definitive countervailing duty
determinations against the requirements of " sufficient evidence” in Article 5:1 and " positive evidence"
in Article 6:1 and the footnote thereto meant that the Panel should examine whether the factua basis
of the findings stated in the determinations were discernible from the text of Administrative Orders
Nos. 297 and 569 and reasonably supported these findings. In carrying out this review, the Panel
was not allowed to conduct a de novo review of the evidence relied upon by Brazil or to substitute
its own judgement as to the sufficiency of the particular evidence considered by the investigating
authorities in Brazil. To do so would ignore that the task of the Panel was not to make its own
independent evaluation of the facts before the Brazilian authorities on whether the conditions of
Article 5:1 and 6:1 to 4 of the Agreement were fulfilled, but to review the determination as made by
Brazil for consistency with the above Articles of the Agreement, bearing in mind that in a given case
reasonable minds could differ as to the significance to be attached to certain facts.’® Therefore, the
role of the Panel in reviewing Brazil' s provisiona and definitive countervailing duties was to examine
whether the factud findings and andysis actudly reflected in the decisionsimposing the duties congtituted
sufficient or positive evidence in support of the findings made by the Brazilian authorities. The Panel
would exceed the scope of its competence if in its review it took into account facts, information and
considerations not included or mentioned in the Administrative Orders Nos. 297 and 569.

25. Brazil denied that it had adduced most of the evidence for the first time before the Pandl, and
argued that the EEC had become aware of the evidencefor thefirst time on reading Brazil' s submission
to the Panel because the EEC had refused throughout the investigation process to engage in any
meaningful diaogue which would have resulted in the information being imparted to the EEC. According
to Brazil, the EEC had consistently " stone-walled" Brazil, had refused consultations and later had insisted
that consultations had failed, and had refused to discussthemerits of thecase. The EEC did not address
its export subsidieswhich werewell known to distort world tradein milk powder and other agricultural
products, nor the sharp increase in its subsidized exports of milk powder to Brazil during the period
of investigation as demonstrated by Brazil, nor the impact of these imports on market share, prices
or investment in Brazil as established by the information before the Panel. The evidence provided
by Brazil was not "completely new" but it was "current” evidence, and most assuredly was in fact
"previously used" by Brazil duringtheinvestigation. Thisevidencewasintherecord of theinvestigation
and could have been examined in Brasilia by the EEC officials. The EEC had no interest in doing
so because the facts established by the investigation conducted by Brazil justified the imposition of
both provisional and definitive countervailing duties.

26. In response to the EEC's arguments regarding the role of the Panel, Brazil argued that what
the EEC was attempting to impose on the Panel was not justified under Article VI of the General
Agreement or Article 18:1 of the Agreement. The latter provision directed the Panel to "review the
facts of the matter and, in light of such facts, ... present to the Committee its findings concerning the
rights and obligations of the signatories'. Thus, no panel could perform its function if it wastied by
the condition being imposed by the EEC.

27. Further, Brazil argued that thepanel reportscited by the EEC did not support theEEC' s position
that for evidenceand argumentsto beadmissibleArticle 2: 15 required that such evidenceand arguments
should have been reflected in the Administrative Orders imposing the countervailing measures. The
cited paragraphs in the report on "United States - Salmon" dealt with the volume and price effects of

9n support of thisargument, the EEC cited thereport of the panel on"Korea- Polyaceta Resins",
paragraphs 227-228, and thereport of thepanel on " United States- Softwood L umber", paragraph 335.
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the imports in question and not with the alleged error in public notices of the determinations. The
cited paragraphsin the report on " United States - Softwood Lumber” dealt with the evidence necessary
to initiate an investigation, and the EEC had not complained that Brazil did not have adequate reason
to initiate the investigation. Brazil agreed that a superficia reading of the paragraph cited from the
report on "Korea- Polyacetal Resins' did suggest support for the EEC' s position. However, acareful
reading made clear that the situation confronting that panel was very different. The main issuesin
that case concerned injury, mainly with regard to the reasoning of the Korean authorities in applying
apresumption of "import substitution". That Panel had found that the reasoning of the Korean authorities
did not justify an affirmative determination.* A side issue involved the receipt by the panel of a
"transcript” offered to supplement the written report of the injury determination of the Korean authorities.
This document was in addition to the justification aready issued. In the current case, the situation
wasdifferent. Brazil had acknowledged that its public notices of the two determinationsdid not contain
the full reasoning for those actions (see below). Brazil had expected to discuss the reasons for those
actions, together with the evidence in the record, with the officials from the EEC and had attempted
to do so from February 1992 onwards. The EEC, however, had refused to do so. The entire record
of the Brazilian investigation was, and remained, available to the EEC's authoritiesin Brazil anytime
they wished to seeit.

28. Further regarding the report of the panel on "Korea - Polyacetal Resins', Brazil said that to
the extent that that panel has suggested that panels must look only at published determinations of
proceedings, and never at the underlying record, Brazil disagreed and was confident that this Panel
would alsodisagree. Attimes, panelsmay and must go beyond the published determinationsto examine
the record. For instance, even though extensive and elaborate determinations were written by the
United States authorities, panels reviewing those determinations had found it necessary to go beyond
the published reports and examine the administrative record. In the specific case of the report of the
panel on "United States - Salmon" for example, theissue of standing was assessed totally on the basis
of evidence in the administrative record which was not dealt with in the published determination.*
It was particularly important in the current case that the record be examined because throughout the
investigation, Brazil had expected to discuss the record with the EEC. In fact, Brazil had expected
to consult with a view to reaching an amicable settlement as contemplated by the General Agreement
and the Agreement.

29. Brazil argued that there were no provisions in the Agreement that contradicted its statement
that the administrative record could not be ignored in a panel review simply on grounds of lack of
reference to it in the public notice. Brazil considered that Article 2:5 required the interested parties
to go beyond the information in the public notice and to consult and examine relevant information in
therecord of theinvestigation. Therecord of theinvestigation in this case wasreplete with information
on the requirements under Article 2 and 6, inter alia, the volume of subsidized imports, their effect
on prices, the consequent impact of those imports on domestic producers, market share, and return
on investments. It was not Brazil's fault that the EEC decided not to have access to the record of the
investigation. Therefore the claim that Brazil did not carry out an investigation and that it failed to
meet the requirements of Articles 2:1, 5:1 and 6, based on an isolated reading of the summarized public
notices, was not acceptable.

30. Furthermore, Brazil argued that while the Administrative Orders No. 297 and No. 569 were
brief and could have been more explicit, the Agreement did not specify exactly which details should

YBrazil referred to the report of the panel on "Korea - Polyacetal Resins', paragraph 300 for this
point.

2To support its response, Brazil cited paragraphs 221-234 of the same Report.



SCM/179
Page 11

be spelled out in the public notice. Thetexts of such noticeswere intended, aswasthe usual procedure
insimilar casesin Brazil, to beasummary of the findings contained in the records of theinvestigation.
Thiswas due to domestic legidation that imposed an administrative constraint that, inter alia, public
notices on import taxes should be as brief as possible and contain only indicative considerations.*®
Illustrative guidance for this purpose was provided by an example given in the "Manua de Redacao
daPresidenciadaRepublic", which had been extended to notices on countervailing duties (the relevant
portion of thisManual with theexamplewas submitted by Brazil to the Panel). Therefore, theBrazilian
authorities were particularly careful to mention in each public notice the same "label" reference to
therecord of the investigation, which for this case was No. 10768.007731/91-23, because they considered
that this reference provided due transparency, making the information availablein a pragmatic manner
and providing the opportunity to dl interested parties to make representations.** The Brazilian authorities
responsible for the publication of notices pertaining to the investigation under review by this Panel
also considered such practices to be in conformity with Resolution 1227, which had been examined
by the Subsidies Committee and established that the notices should contain "asummary of the reasons
justifying the initiation".*> The Brazilian authorities were aware that anaogous practice was aso followed
by other signatories. This practice was fully consistent with Brazil' s obligations under the Agreement,
and in no circumstances could it be interpreted as non-compliance with Articles 2:1, 2:3, 5:1 and 6.

31. The EEC argued that it was only the public notice pursuant to Articles 2:3 and 2:15, not the
unpublished administrative record per se, whichwasrelevant for review by the Panel of the statements
of reasons that justified the countervailing duties. The one sentence reference to Case
No. 10768.007731/91-23 in the Administrative Orders did not mean that those Orders had complied
with the requirements of the Agreement. According to the EEC, Brazil had failed to explain in detail
how Articles 2:1, 2:3, 5:1 and 6 of the Agreement had been complied with by theone sentencereference
to Case No. 10768.007731/91-23. Moreover, the EEC did not know what case was referred to by
this case number because the findings of that case were never communicated to it or made public.

32. The EEC disputed Brazil's argument that the panel reports cited by the EEC did not support
the argument that all the relevant information for a panel review had to be in the public notice and
not produced later. To substantiate its point, the EEC cited the following portions of the reports of
some previous pandls: paragraph 227 of the report by the panel on "Korea - Polyacetal Resins' stated
that "[t]he Panel considered that a proper review of the KTC's determination against the requirement
of positiveevidenceunder Article 3:1[of the Anti-Dumping Code] meant that it should examinewhether
the factual basis of the findings articulated in the determination was discernible from the text of the
determination and reasonably supported those findings'; paragraph 260 of the report of the panel on
"United States - Salmon" stated that "[&] review of whether in agiven casethis[i.e. positive evidence]
requirement was met involved an examination of the stated factual basis of the findings made by the
investigating authoritiesin order to determinewhether theauthoritiescorrectly identified theappropriate
facts, and whether the stated factual basisreasonably supported thefindingsof theauthorities' (emphasis

BThis was Article 2 in the Brazilian legislation which was provided in document
SCM/1/Add.26/Suppl.1 of 14 September 1987. This document contained a non-official translation
of Resolution No. 00-1227 adopted by the Customs Policy Commission on 14 May 1987 (and had
already been examined by the Committee).

“Brazil said that the main report and some of the main documents (with cross-references to the
documents kept elsewhere) were maintained by the Technical Department of Tariffs (or the "DTT")
in Rio de Janeiro. Thetota volume of al documents and annexes relevant for the record comprised
atota of seven volumes, or alittle over one thousand pages.

BArticle 12, paragraph 1 and, mutatis mutandis, other provisions of the Resolution 1227.
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added by the EEC); paragraph 335 of the report of the panel on "United States - Softwood Lumber”
had stated that "[t]he Panel considered that in reviewing the action of the United States authorities in
respect of determining the existence of sufficient evidence to initiate, the Panel was not to conduct
ade novo review of the evidence relied upon by the United States authorities or otherwise to substitute
itsjudgement asto the sufficiency of theparticular evidence considered by the United Statesauthorities.
Rather ... [it] required consideration of whether areasonable, unprejudiced person could have found,
based upon the evidencerelied upon by the United Statesat thetimeof initiation, that sufficient evidence
existed of subsidy, injury and causal link to justify initiation of the investigation". On the basis of
these panel reports, the EEC also argued that the party taking action could not, when challenged, claim
that the other party did not co-operate and thus "facts available" were used. Thistoo had to be stated
in the public notice.

33. Further, the EEC argued that Brazil was not correct in arguing that the EEC had not sought
the evidenceinthiscasefrom Brazil. TheEEC had requested factual informationinwritingwith regard
to the provisional and definitive duties on 30 April, 6 May and 31 August 1992, i.e. information that
Brazil now claimed was available "on the record”, but had received no serious reply. The EEC aso
requested information at three separate meetings (25 May, 23 June and 5 October 1992), but instead
of giving information, Brazil simply requested more data relating to subsidies and exports to third
countries other than Brazil, which it seemed to have omitted from the questionnaire (for details on
this point, see Section IV.4(c)). The EEC also said that Brazil declined to give the EEC full access
tothe"record" on 25 May 1992, explaining that therewerealot of documentsand that the EEC should
first makeaselection. The EEC argued that obviously it was difficult to make such a sel ection without
seeing the files first.

34. Brazil argued that except for thetext from the panel report " Korea- Polyacetal Resins' (which,
as explained earlier by Brazil, did not apply to the situation under review by this Panel), none of the
passages cited by the EEC from the pand reports included the phrase that arguments and facts relied
upon by the investigating authorities should be "stated in the public notice". Brazil asked the EEC
to indicate where the text quoted from these panel reports contained the phrase "stated in the public
notice".

35. Further, Brazil said that though panel reports were not to be ignored, they did not provide
precedential value and although they were asecondary source of interpretation they did not bind future
panels. Brazil argued that the record of the investigation in this case contained al elements relevant
to the case, including those showing that the conditions set forth in Articles 5:1 and 6:1 to 6:4 were
adequately met. The record had ample reference to factors considered during the investigation, such
as existence of export subsidy, decline in the EEC's export price to Brazil, and the impact on the
domestic industry. The causality had been obvious to the investigating authorities. Public access to
the files of this case had been assured from the beginning of the investigation to any Party which
requested it in writing.

36. The EEC explained that the text that had been quoted was from paragraph 260 of the report
of the panel on "United States - Salmon". This paragraph stated that "[a] review of whether in agiven
case this requirement was met involved an examination of the stated factual basis of the findings made
by the investigating authorities in order to determine whether the authorities had correctly identified
the appropriate facts, and whether the stated factua basis reasonably supported the findings of the
authorities'.

37. Inresponse, Brazil reiterated thecomments madeearlier about therel evance of thepanel reports
to support the point made by the EEC, and argued that these panel reports did not support the EEC
point specialy because the words "stated in the public notice” were not contained in those reports.
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2. Arguments Regarding the Importance of Procedura Reguirements Under the Agreement

38. In response to severa legal claims raised by the EEC, Brazil argued that the EEC was hiding
behind procedura arguments to evade the treatment of the real issues. Brazil said that while it was
aware that the Panel had been established to address specific issues under specific terms of reference,
it would be wrong for the Panel to disregard entirely some of the decisive features of the context in
which this case was being conducted. This dispute involved one of the rare instances of a developing
country imposing countervailing duties on imports from a developed country. It arose in the context
of major changesin Brazil asthe Government, despite many difficultiesand social costs, had introduced
market mechanisms through sweeping liberalization which involved drastic cuts in tariffs, virtua
elimination of non-tariff barriers, and no subsidiesbeing granted. Brazil had incurred the concomitant
costs in the hope that the policy would lead to strong and stable growth in the productive capability
of the dairy sector, but its hopes were frustrated by the subsidized exports from the EEC. The record
showed that Brazil had acted responsibly in the investigation. The purpose of the duties was to
countervail the notoriously unfair subsidization practised by the EEC in the agricultura sector. It was
unfortunate that inexperience caused procedurd errors, but it was fortunate that no actual harm or
unfairness was caused to anyone by theseerrors. They should thus not be made the vehicle of undoing
the countervailing measuresthat indisputably were necessary for Brazil to introduce an effective market
mechanism inits dairy sector. Thus, Brazil asked the Panel to consider those el ements which Brazil
considered to be fully relevant for the fair examination of this case.

39. Brazil said that it had been careful and cautious in taking action to implement its rights under
the Agreement due to its little experience in imposing countervailing duties. This was shown by the
delay of ayear before the petition in this case was accepted. The investigating authorities had acted
only when the relevant evidence was overwhelming. The focus was on the entire set of issues, and
not on procedure. The EEC on the other hand was focusing on procedural aspects and not on the
important questions which included the EEC's subsidies on milk powder, the resulting increase in
Brazilianimportsof that subsidized milk powder, theincreased market shareof thosesubsidized imports
gained at the expense of Brazilian producers, the lower prices received by Brazilian producers for the
diminished quantities they sold, the resulting material injury to the Brazilian producers demonstrated
by their smaller market share and lower prices for their product, and the necessity of imposing
countervailing duties to remedy this materia injury. The Panel was required to look at the entire set
of issuesand not just the procedures. Procedureswereimportant, but they were not the major relevant
aspect of thiscase. Thereevant aspect wasthe milk and milk powder industriesin adevel oping country
whichweredenied their opportunity to benefit from the decontrol of thedairy sector by massiveimports
of subsidized milk powder unloaded in its market by the world's largest economic entity whose
agricultural workers earned many times the income of those in Brazil. Brazil argued that it had
demonstrated, and the record of the investigation had established, that the imports of subsidized milk
powder from the EEC resulted in materid injury to the Brazilian industry. The evidence overwhemingly
justified the imposition of countervailing duties against imports of milk powder from the EEC. The
Panel had to consider the clear and specific information that substantiated Brazil's point of view on
this point, in particular the information on the payment of subsidies by the EEC, growth in the volume
of subsidized imports from the EEC, share of the EEC in total imports of milk powder, the share of
these imports in the domestic market and consumption, losses to domestic producers, investment in
the domestic industry and other aspects regarding the condition of the Brazilian dairy industry.

40. Brazil acknowledged that there may have been some misjudgement on the part of the Brazilian
authorities as to some procedural matters, particularly relating to the amount of information from the
record that should have been included in the public notice. Brazil agreed that the procedures employed
in this case could be improved, and argued that if there had been a minor degree of misjudgement
regarding the amount of information that should be included in the public notice, that should be an
ancillary and not an essential element. Stepswere being taken by Brazil to ensurethat, in replacement
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of short and summarized notes which only highlighted the major factors, the public notice in future
would spell out more detail on the findings and conclusions on al issues of fact and law considered
materia by the investigating authorities and that procedures would aways comply with the letter, as
well as the spirit, of the Agreement.*®

41. In this context, Brazil also drew the Pandl’ s attention to the remedy recommended by the panel
on "Korea - Polyacetal Resins'. That panel had recommended that Korea "bring its measures ... into
conformity with its obligations under the Agreement.” Such a measure was not even necessary in this
case because Brazil was already changing its proceduresto ensurethat future determinations conformed
to the letter as well as to the spirit of the publication requirements of the Agreement. But these
procedural issueswere secondary. Theuncontradicted evidencein this case overwhelmingly supported
the conclusions of the Brazilian authorities. Possibleprocedural errorsthat could not and did not cause
harm or unfairnessin actual fact should not be used to excusethemateria injury caused by the subsidized
imports from the EEC.

42. Brazil argued that the procedures employed in this case had in fact fully complied with the
spirit of the procedural requirements of the Agreement, and if there was error, it was harmless error,
not prejudicia error. Thus, this error should not detract from the substance of the matter because
there could be no offence without prejudice. Moreover, the EEC had not as yet suggested how it or
anyone elsewasin fact prejudiced by the proceduresfollowed. The EEC had not mentioned arguments
that could have been advanced or facts that might have been adduced, had different procedures been
followed by Brazil.

43, Furthermore, Brazil argued that procedure was not valuable for its own sake, but to assure
the substantial rights of signatories, and the procedural provisions had to be interpreted in relation to
their purpose. The purpose of procedural requirements in the Agreement was not to place procedural
obstaclesin theway of signatories. Procedures were necessary to ensure fairness, and Brazil had been
eminently fair to all partiesin this investigation. The EEC had not been harmed by the information
not being provided in the public notice. Brazil had sought to consult with the EEC before formally
initiating the investigation, and had repeatedly expressed its willingness to consult throughout the
proceedings. The public notice of the proceedings served to fulfil the legal requirement of notice to
al interested parties, and as a practical matter also served to bring the investigation to the attention
of Brazilian importers. These importers could and did make their views known. Also, the exporters
were made aware of the proceedings through their contacts with their importing clients. The EEC
was aso well aware of the investigation and of its right and of opportunity to make representations
and present data and information to the investigating authorities. Brazil had assured full accessto the
files kept not only in Brasilia but aso at the headquarters in Rio de Janiero. However, no officia
request wasever received for thedocuments. The EEC officialswho contacted the Brazilian authorities,
accordingtotheletterspresented at thetime, werenot authorised to consult but only to collect documents
which, by their nature, were not amenable to reproduction. Moreover, during the two sessions of
consultations, the EEC representatives did not seem interested in actually obtaining the information.
If the EEC had wished to know what was in record of the investigation, it would have obtained the
relevant information if it had engaged in meaningful consultations. The EEC did not wish to see the
information becauseit was awarethat the evidence was overwhelming in favour of imposition of duties,
and hence it was now focusing on procedure. The EEC had not been prejudiced by Brazil's failure
toincludedetail in Administrative Order No. 569 but by itsownfailureto participateintheinvestigative
process that culminated in that Order.

®Brazil stated that it had communicated to the Committee that it was revising the procedures on
providing information in its public notices.
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44, The EEC said that it attached as much importance to procedures as it did to the substantive
provisions of the Agreement. Substantive rights under the Agreement could not be effectively guaranteed
if minimum procedural requirements were not respected. In this case, Brazil had clearly violated the
procedura requirements, thereby depriving the EEC of its rights under the Agreement.

45, Moreover, the EEC said that at |east from the EEC' s argumentsrelating to the definitive duties
(see Section 1V.4), it was clear that substantive provisions of the Agreement concerning the determination
of material injury were also at stake. Also, it was not correct that the EEC had not sought to get the
evidence in this case from Brazil. The EEC had done so through its letters of 30 April, 6 May and
31 August 1992, and in the consultation meetings.

46. The EEC disagreed with Brazil's claim that Brazil had been "fair to al parties in this
investigation" and that the EEC had not suggested "how it was in fact prejudiced by the procedures
followed" in this case. The EEC argued that accepting the Brazilian position that the EEC was not
prejudiced by Brazil'sfailure to include detail in Administrative Order No. 569 but by its own failure
to participate in the investigation process that culminated in that Order, would be contrary to the letter
and purpose of the Agreement and would render meaningless the provisions of Article 2:15, 5:1 and
6 of the Agreement. Brazil had offered consultations before the initiation of the investigation, and
then hurriedly opened the investigation and imposed provisional duties (see Section V.3 for details).
TheEEC received formal notification of theinitiation of theinvestigation (along with the questionnaire)
after the imposition of the provisiona duties. There was no notification of the opening of the
investigation, of the results of Brazil's preliminary investigation, of the imposition of the provisional
measure, and no explanation of the need for Brazil to proceed with such speed to impose the
countervailing duties. Also, though required by Articles2:15 and 5:1 of the Agreement, the
Administrative Order No. 297 did not provide the factua and lega reasons for the action. The
provisiona dutiesequal to thefull amount of the subsidy found to exist by Brazil wereimposed, without
any legal justification. Thus, it was clearly inaccurate to claim that the EEC had not suffered any
prejudice by the procedures followed by Brazil. Had the EEC been timely informed of the opening
of the investigation and of al thelegal steps Brazil had taken thereafter, it would have acted differently
to safeguard the legitimate rights of its exporters under the Agreement.

3. Provisiona Countervailing Duties

47. The EEC claimed that the imposition of provisional countervailing dutiesby Brazil onimports
of milk powder and certain types of milk originating in the EEC violated Article 5:1 of the Agreement,
which provided that

"Provisional measures may be taken only after a preliminary affirmative finding has
been madethat asubsidy existsand that thereis sufficient evidence of injury asprovided
for in Article 2(1)(a) to (c). Provisiona measures shal not be applied unless the
authorities concerned judge that they are necessary to prevent injury being caused during
the period of investigation.”

In support of this claim, the EEC presented three main arguments:
) the provisional measures were imposed without any preliminary investigation;
(i) no evidence was presented in the Brazilian determination of

9 April 1992 which could lead to a preliminary affirmative finding
of the existence of asubsidy or of sufficient evidence of injury; and,
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(iii) no ground or preliminary evidence was adduced for the determination
that provisiona measures were necessary to prevent injury being caused
during the period of investigation.

The EEC also claimed that since Article 1 of the Agreement required that countervailing duties be
imposed in accordance with the provisions of Article VI of the General Agreement and with the
Agreement, Brazil had acted inconsistently with Article 1 of the Agreement.

48. Brazil argued that it had acted in conformity with the Agreement. The provisional dutieswere
imposed on the basis of an adequate investigation, the interested parties had been effectively notified
of theinvestigation, and therewasampleevidenceto justify theimposition of provisiona countervailing
duties which were deemed to be necessary to prevent injury to domestic industry during the period
of investigation.

@ Alleged lack of a preliminary investigation

49, The EEC said that thetext of Article 5:1 of the Agreement required a" preliminary affirmative
finding" on the existence of asubsidy and of sufficient evidence of injury before provisional measures
could betaken. Such apreliminary affirmative finding could not be made without some " preliminary
investigation". The investigating authorities could not just base themselves on the complaint. They
had to make an affirmativefinding which must beindependent of the complaint, and for that they needed
to give adequate opportunity to parties concerned to provide evidence and to make their views known.

50. The EEC argued that the principle of effective treaty interpretation required that the phrase
"preliminary affirmative finding" be read in context and be interpreted consistently with the other
provisions of the Agreement. Article 5:1 explicitly made reference to Article 2:1 (a) to (¢) of the
Agreement, and Article 2:1 laid down in relevant part that provisional or definitive duties " may only
beimposed pursuant to investigationsinitiated and conducted in accordance with the provisions of this
Article" (emphasis added by the EEC). The ordinary meaning to be given to this phrase was that an
investigation was a condition precedent to the imposition of provisional or definitive countervailing
duties. This had aso been acknowledged in the recent report by the panel on "United States -
Salmon"" .Y

51. The EEC further argued that there were severd provisonsin the Agreement that clearly indicated
that some time had to elapse and some substantive and procedural steps needed to be observed from
the date of initiating the investigation until a preliminary affirmative finding could be made. Thus,
Article 2:3 required that the decision to initiate the investigation be notified, and Article 2:5 provided
that the investigating authorities shall afford al interested parties a reasonable opportunity to see all
relevant information and to present in writing or ordly their views. Article 2:9 provided that preiminary
and fina findings, whether affirmative or negative, may be made on the basis of facts available to
the investigating authorities only when the interested party refuses access to, or otherwise does not
provide necessary information within a reasonable period of time or significantly impedes the
investigation. Article 2:15 required that a public notice be given of any preliminary or final finding,
whether affirmative or negative, and of the revocation of afinding. For an affirmative finding, each
such notice had to set forth the findings and conclusions reached on all issues of fact and law considered
materia by the investigating authorities, and the reasons and basis thereof.

52. In support of its argument that no investigation had taken place in this case, the EEC pointed
out that Brazil had not informed nor requested information from the parties concerned. The Order

Yop. cit., paragraph 225.
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imposing the provisional duties was adopted more than a month before the relevant questionnaire had
even been sent to the EEC and the exporters concerned and before they had any meaningful and
reasonable opportunity to provide information and to make their views known, as required by Article 2:5,
and Article 3:2 and footnote thereto of the Agreement.

53. The EEC argued that the first time that Brazil officialy informed the EEC of the initiation
of theinvestigation was through the note accompanying the questionnaire; Brazil had also not informed
the exporters of the products concerned in the EEC about theinvestigation till then. Moreover, Brazil
had not informed the EEC about the imposition of the provisiona duties, which was a violation of
Article 2:15.

54, The EEC also claimed that it had not been given a reasonable opportunity for consultations
because the provisional duties were imposed less than one month after the public notice of initiation
of investigation was given. Moreover, the questionnaire relating to this investigation was sent to the
EEC and its exporters more than a month after the provisional duties were imposed.

55. The EEC further argued that in the present case, the public notice of the initiation of the
investigation (published on 16 March 1992) was extremely brief and did not adduce any sufficient
evidence to show that the conditions (a) to (c) of Article 2:1 were respected. Equally brief and
unsubstantiated was the Administrative Order No. 297 of 8 April 1992 which imposed provisiona
measures. ThisOrder aso clearly fell far short of the requirementslaid down in Article 2:15 because
it provided no reasons nor give the basis of all issues of fact and law that were considered materia
by the investigating authorities.

56. Therefore, the EEC concluded that the Brazilian authorities based their affirmative preliminary
finding exclusively onthefactsand all egations contai ned in the petition, without themselves conducting
any preliminary investigation. This approach constituted a clear violation of Article 5:1 of the
Agreement. Moreover, even if the Brazilian authorities could argue that the complaint included
"sufficient evidence" to satisfy the conditions of Articles 2:1 and 5:1 of the Agreement, the burden
of proof was on the Brazilian authorities to show that the conditions of Articles 2:1 and 5:1 were
fulfilled.*® A simplereading of both Circular No. 83 (i.e. the notice of initiation) and Administrative
Order No. 297 showed clearly that they did not contain the slightest evidenceto show that the Brazilian
authoritieshad carried out apreliminary investigation or that they had based themsel ves on facts other
than those contained in thecomplaint. Theresult of thiswasthat the EEC had been effectively deprived
of its right of consultations during the period of investigation.

57. Brazil argued that it had not violated any of the provisions of the Agreement either in its letter
or its spirit when imposing provisional duties. The provisiona duties had been imposed on the basis
of athorough preliminary investigation carried out by competent investigating authorities in which
elements presented in the petition were examined in the light of other information the investigating
authorities gathered for several months before opening the investigation. This investigation aimed
a verifying whether the conditions prescribed in Articles 2:1 and 5:1 of the Agreement were duly
fulfilled in order to justify the opening of the investigation and the imposition of provisiona duties.
The investigation showed the existence of the requisite conditions for imposing provisional duties.

58. Regardingthe EEC' sargument that Brazil had deniedit theopportunity to consult, Brazil argued
that before initiating the investigation, it had offered consultations under Article 3:1 to the EEC on
27 February 1992 but received no response to its offer. With no apparent interest by the EEC in this

¥ support of this point, the EEC referred to the report of the panel on "United States - Pork",
op. cit., paragraph 4.4.
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case, Brazil wasfully justified, consistent with Articles 2:10 and 3:3 of the Agreement, in " proceeding
expeditioudy” on the basis of the information in its possession. The EEC in turn had requested
consultations with Brazil through a letter dated 30 April 1992, more than two months after Brazil's
offer of consultations on 27 February 1992 and after the imposition of the provisiona duties.

59. Brazil said that the request for initiation of an investigation in this case was first submitted
on 12 March 1991, but theauthoritiesdid not act on it because theimports of milk powder had declined
in 1990. Subsequently, the petitioners supplemented the information on 12 June, 8 July and
25 November 1991 and on 14 January 1992. Also, the Government of Brazil had maintained a
continuing dial oguewith representatives of thedairy industry throughout 1991 concerning the condition
of the industry, the level of subsidized imports and the relationship between the two. It was a well
known fact that the EEC provided significant and direct subsidies to its exporters of milk powder.
Astheyear 1991 progressed, the subsidized imports from the EEC rose sharply from the 1990 levels,
and the condition of the Brazilian industry deteriorated. Brazil was fully justified in initiating the
investigation based on the information available from the domestic industry and from its own examination
of the relevant data.

60. Brazil argued that thiswasitsfirst countervailing duty case, and the Government was reluctant
to proceed until it possessed evidence that more than justified its action. When the investigation was
initiated, Brazil was already in possession of reliable information justifying the conclusion that the
EEC's subsidies to milk exports were causing material injury to the domestic industry. Therefore,
a the date when provisiona duties were imposed, Brazil had been effectively, if not formally,
investigating the situation for more than ayear. The available information showed that there was
stagnationinthedomesticindustry. Tosupport itscontention that theimposition of provisional measure
wasjustified, Brazil submitted to the Panel dataon, inter alia, import volume and share of milk powder
imports in the Brazilian market, domestic prices and domestic production of milk powder. Brazil said
that it also had access to a report by the World Bank which had addressed the problems of the dairy
sector in Brazil and had indicated that price controls and subsidized imports were the main reasons
for the industry's stagnation.’® Brazil said that the conclusions and recommendations of the section
on "Stagnation in the Brazilian Milk Sector” in this report were taken into account in examining the
guestion of the injury caused by imports of subsidized milk powder imports from the EEC. In that
section, the World Bank had concluded that the Brazilian dairy sector had a comparative advantage
in international terms, which had not been fully realized and the sector was experiencing stagnation
mainly on account of price controls and the presence of relatively cheaper subsidized imports.

61. Brazil said that the gathering of information before initiation was one of the reasons which
explained how the investigating authorities were ableto reach a preliminary finding within arelatively
short period of time after the opening of the investigation. This procedure was fully supported by
Articles 2:10 and 3:3 of the Agreement.

62. Regarding notification under the Agreement, Brazil said that the public notices required under
Article 2:3 and 2:15 of the Agreement were given by the means of Circular No. 83 of 18 March 1992,
and the Administrative Orders No. 297 and 569 in the Official Journal of Brazil. This journa was
the officia publication of the Government of Brazil to make public its laws, norms, regulations and
announcements. ltstextswere legally binding in the sense that no one could claim lack of knowledge
of what had been published in it. When the investigation was opened on 16 March 1992, Brazil published
a public notice in the sense of Article 2:3 of the Agreement. This signalled the formal initiation of
the investigation and all interested parties were effectively notified. In Brazil, representatives of all

*The World Bank (1991), "Brazil, Key Policy Issuesin the Livestock Sector: Towards a Framework
for Efficient and Sustainable Growth", Report Number 8570-BR.
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sectors of the domestic milk industry and trade, as well as of all sectors of Government with
responsibilities in this area met regularly at committee or Chamber level, or informally, within the
Nationa Council of Agricultural Policy. Therefore, al members were fully aware of the initiation
of the investigation in particular because this sector was characterized by intense interaction between
well-established exporters and importers, which were concentrated in ardatively smal number of trading
companies. They had access to all non-confidential information on issues of fact and law and on the
findings and conclusions reached by the investigating authorities. They were free to make whatever
representation they wished to make, and some of them did make those representations including those
who objected to the decision to initiate the investigation and impose provisional measures.

63. Brazil said that the Diplomatic NoteNo. 85 (dated 18 May 1992) sent by the Mission of Brazil
to the Commission of the European Communities was the official communication as required by
Article 2:3 of the Agreement. That the officia notification of the opening of the investigation was
made only on 18 May 1992 did not warrant a conclusion that the EEC was unaware of the investigation
till then. The EEC could have referred to the letter of 27 February 1992 through which Brazil had
offered consultations. Moreover, given the wide publicity received by the casein the Brazilian press
when the petition was first presented in 1991, it would not be convincing if the EEC claimed that it
knew nothing about this case. That the EEC was already aware of the opening of the investigation
was evident from the fact that it had raised this matter at the regular meeting of the Committee on
28 April 1992.

64. Brazil contended that it had found difficulty in communicating with the exporters to a large
extent due to lack of co-operation on the part of the EEC. At thetimethe investigation started, strictly
speaking, therewereno "exportersknown to the investigating authorities'. Though it was not difficult
to identify theimportersin the closely linked industry, the same did not apply in the case of identifying
the exporters established abroad and whose operationa network was not well-known by the Brazilian
investigating authorities. That was one of the reasons why meaningful consultations would have been
useful if held at the time when Brazil requested them. Moreover, the lack of clarity regarding the
identification of the producer/exporter should not be reason for a signatory not to take action against
notorious subsidization injurious to its industry.

65. Brazil further argued that although the exporters did not receive aformal notification (largely
due to lack of co-operation by the EEC) it would not be correct to say that they did not know that
an investigation was taking place in Brazil. They had the opportunity to make representations either
directly or throughtheir clients (theimporters). The public noticeabout the opening of theinvestigation
in this case provided interested parties the possibility to access non-confidential documentation in the
case. Also representations, as well as the submission of data and other information, could have been
made at any time before or after the receipt of the questionnaire. Information contained in the public
notices as well as in the non-confidential documents of the Case could have been disputed had the
interested parties shown interest in referring properly to theinvestigating authorities, i.e. asprescribed
in the relevant Brazilian legislation (Resolution CPA 1227). Moreover, it was puzzling that the EEC
was raising the relevance of the timing of the questionnaire because after receiving the questionnaire
it had not addressed it properly (for details on this point, see Section IV.4(c)).

66. Brazil further argued that even if there was any delay in the notification of the opening of the
investigation it could not be used as a basis for an argument of non-compliance with the provisions
of Article 5:1. Article 2:10 justified quick action if it was deemed necessary by the investigating
authorities, provided that preliminary affirmative finding was made. These conditions were met in
thiscase. Also, official notifications to producers and importers about the provisional measures were
formalized by meansof lettersdated 7 April 1992 from theinvestigating authorities. Brazil emphasized
that the seriousness with which it took into full consideration its obligations towards the EEC as a
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signatory to the Agreement was shown by the fact that the duty imposed was lower than the maximum
level alowed.

67. The EEC disputed Brazil's claim that the provisional countervailing duties in this case were
lessthan the subsidy calculated, and argued that thedutiesimposed wereequal to the subsidy calcul ated.

68. The EEC argued that Brazil's invocation of the alleged economic and trade bonds existing
between exporters in the EEC and importers in Brazil did not provide a lega basis for not notifying
theexporters, andwasclearly inviolation of theobligationimposed on Brazil inthiscaseby Articles 2:3
and 2:15 of the Agreement. Brazil should have made a serious effort to identify the main exporters.
The complainants should have provided this information, and had this been done, then the exporters
could havebeen natified of theinvestigationin accordancewiththe Agreement. Itwasprimarily Brazil's
obligation (under Article 2:3) toinform theexporters about the opening of theinvestigation, and (under
Article 2:15) about theimposition of the countervailing duties. In thiscontext, the EEC a so wondered
why Brazil did not inform the EEC and the exporters about the investigation at the same time when
it formally notified the domestic producersand importerson 7 April 1992, and instead informed them
on 18 May 1992.

69. The EEC disagreed with Brazil's contention that Article 2:10 of the Agreement guaranteed
the right to take provisiona actions even in cases where the provisions of Article 2:3 and 2:9 were
not respected by the investigating authorities. In the absence of the required notifications, Brazil's
letter of 27 February 1992 aone could not enable Brazil to resort to the provisions of Article 2:9.
Brazil opened theinvestigation only eleven days after the EEC received theletter offering consultations
under Article 3:1 though the letter had provided to the EEC fifteen days to make its point of view
known. The EEC had reasonably expected to be formally notified of the initiation of the investigation
by Brazil. Despite the requirements of Articles 3:2 and 3:3, Brazil went ahead with its action without
any further notification of the stepstaken. By not undertaking the subsequent procedural stepsrequired
by Articles 2:3 and 2:15 of the Agreement, Brazil had led the EEC to believe that it did not intend
to proceed further with the petition.

70. Regarding Brazil' s point that the discussion in the Committee meeting revealed that the EEC
was aware of the investigation, the EEC said that the minutes of the meeting showed that the EEC
was at that time still trying to get information regarding the factual and legal basis of Brazil's action.
The minutes of the meeting moreover showed that the Brazilian delegate had not provided the requisite
information at the meeting. Rather, he had taken note of the points made and had asked for more
time in order to provide full information on the points raised by the EEC.

71. Disputing Brazil's claim that the EEC had no interest in consultations in this case, the EEC
argued that it had requested consultationsunder Article 3:2, i.e. after theinitiation of theinvestigation,
in order to get information on the basis on which Brazil had imposed the provisional duties, and later
to get the relevant information with relation to the definitive duties. Moreover, the EEC also argued
that it had not turned down the opportunity for consultationsunder Article 3:1inthiscase. TheEEC's
delegation in Brasilia received Brazil's |etter offering consultation on 5 March 1992; the EEC noted
that this letter did not specifically mention Article 3:1. As mentioned earlier, the EEC's delegation
in Brasilia was in the process of taking instructions when Brazil opened the countervailing duty
investigationwithin eleven daysfromthe day theletter wasreceived despite Brazil having offeredfifteen
daysfrom the date of the communication to respond. The EEC argued that it did not have an obligation
to enter into consultations offered under Article 3:1 of the Agreement. However, in theletter through
which Article 3:2 consultations were requested by the EEC, the EEC had aso indicated that it was
willing to continue Article 3:1 consultations.
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72. Inresponseto aquestion by the Panel about the link between Articles 2 and 3 of the Agreement,
the EEC said that Article 3:1 was intended primarily as a procedural safeguard for signatories whose
products might be subject to acountervailing duty investigation. Thisprovision ensured that signatories
were offered, before theinitiation of theinvestigation, areasonable opportunity for consultationswith
regard to the evidence contained in the complaint. Therefore, failure to respond in time to an offer
of pre-consultations under Article 3:1 could not be construed as evidence of non-co-operation during
a countervailing duty investigation. By definition, these consultations must be offered before an
investigation wasinitiated and were meant to provide an opportunity to discuss the question of evidence
for initiation. Moreover, theco-operation or lack of it during aninvestigation wascovered by Article 2,
and was not linked to the consultation provisions of Article 3. Theheading of Article 2 was"domestic
procedures and related matters'. The obligation under Article 2:5 to afford " reasonable opportunity”
was an obligation vis-avis al interested signatories and all interested parties. The "reasonable
opportunity”, therefore, must be seen in the context of the domestic procedures of the investigating
authorities. Conversely, Article 3:2 lay down a genera obligation for consultations, whose purpose
included clarification of thefactual situation and to afford areasonabl eopportunity toarriveat amutually
agreed solution. Although consultations under Article 3:2 were normally part of the investigation
process, the text of Article 3:2 did not seem to preclude consultations outside such a process.

73. The EEC disputed that Brazil had conducted an investigation in this case, and argued that the
information collected by Brazil before theinvestigation, including the report by the World Bank which
addressed the Brazilian dairy sector, might have played arolein the decision to open the investigation.
However, the investigation did not begin until 16 March 1992, and Brazil could not simply rely on
information obtained prior to the opening of the investigation and dispense with a preliminary
investigation before theimposition of provisional measures. Moreover, Brazil's extensive borrowing
from a confidential World Bank report on the Brazilian economy was clear evidence of the fact that
Brazil had faled itself to carry out a preliminary investigation, as required under Article 5:1 in
conjunction with Article 2:1 of the Agreement. Also, under Article 2:5, such a prdiminary investigation
must involve giving adequate opportunity to the parties to provide evidence and to make their views
known. However, Brazil did not do so beforetaking provisiona measures. Brazil did not even officially
inform the EEC of the initiation of the investigation before taking such measures. The EEC argued
that the fact that the EEC was not able to take up the offer of consultations under Article 3:1 was no
reason for Brazil to dispense with a preliminary investigation, in which the EEC and the exporters
would have had an opportunity to defend themselves.

74. The EEC further argued that even if Brazil did collect information before initiating the
investigation, suchinformation (and the argument regarding reliance on Article 2:9) wasnot mentioned
inthe Administrative Order No. 297 whichimposed the provisional duties. Brazil could not now make
up thislack of evidence in Administrative Order No. 297 by providing new information and claiming
that it had collected the information before the initiation of the case, nor use the new argument that
it was abliged to rely on the best information available under Article 2:9 of the Agreement (for details
on this point, see Section 1V.1).

75. Brazil contested the EEC' s argument that the countervailing duty was not |essthan the subsidy.
Brazil argued that the countervailing duty was less than the subsidy because Brazil had not considered
any eement of subsidies other than export restitution. Regarding the forma notification to only importers
and producers on 7 April 1992, Brazil said that in this case it was appropriate to focus on importers
for the information because in addition to being in touch with exporters, they had more relevant
information on the market condition. The information that would be normally sought from exporters
would consist of information regarding subsidies. Information from individua exporters was more
relevant where individua firms received direct subsidies. It was less relevant in simple, clear-cut
situations such as the consideration of EEC export restitution payments where standard amounts were
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availableto al exporters. In thisinvestigation, information regarding these restitution payments was
widely available.

76. Brazil did not agreewiththe EEC' scontention that Brazil had relied ontheinformation obtained
prior to the opening of the investigation and had dispensed with a preliminary investigation before
imposing provisional duties. Brazil emphasized that it had carried out a preliminary investigation and
the report by the World Bank was part of the record of the investigation and did not substitute for the
investigation. According to Brazil, the record consisted of al the documents obtained and used by
the Ministry in making its determination. Brazil's investigation involved a review of extensive
information, beyond that presented by the petitioners, which it had gathered in the period prior to the
opening of the investigation. The information was part of the record of the case, and the EEC could
have had access to it if it had so desired.

77. Regarding the EEC' sargument that itsMission in Brasiliawas still seeking instructionsrelating
to the offer for consultations under Article 3:1 when Brazil initiated the investigation, Brazil argued
that the question was why the offer of consultations was not immediately accepted, considering the
potential of quick provisional actions guaranteed by recourse to Article 2:10. Further, the EEC had
continued to ignore the offer even after the opening of the investigation. The EEC was minimizing
the importance of Brazil's offer for consultations, and was confusing the issue by referring to it as
an offer for "pre-consultations’. At the meeting of the Committee on 28 April 1992, the representative
of the EEC had stated with regard to Brazil' s offer of consultationson 27 February 1992 that "it would
seem that notwithstanding the offer for bilateral consultations ..."?°, a statement which showed that
the EEC did at that time consider that Brazil had offered bilateral consultations. Subseguently the EEC
had changed its mind and used the term "pre-consultations® for the Brazilian offer. The Agreement
did not have any term such as "pre-consultations'. Brazil had offered bilatera consultations under
Article 3:1, which the EEC had regjected, imposing undue constraints on the development of the
investigation. Furthermore, regarding the EEC's offer to continue consultations under Article 3:1
along with consultations under Article 3:2, Brazil said that the consultations under Article 3:1 could
not "continue" because they had not started due to the EEC's refusal to accept Brazil's offer of
consultations.

78. Brazil further argued that the EEC was introducing new concepts alien to the spirit and the
letter of the Agreement by trying to distinguish between the Brazilian offer of consultations aready
made with reference to the opening of the investigation and the EEC' srequest under Article 3:2 dlegedly
to dea with the question of the imposition of provisiona duties. In its letter of 27 February 1992,
Brazil had clearly offered consultations about the whole case and not just about the elements it had
in hand to justify the opening of the investigation. In Article 3, "consultations" referred to the whole
processmentioned inthat provision: consultationswould normally start by acceptance of an offer made
under Article 3:1 and would continue throughout the period of investigation asprovidedin Article 3:2.
The EEC's statement implied that the consultations be held separately concerning each action, i.e.
opening of the investigation, imposition of provisional duties and the imposition of definitive duties.
The provisions of Article 3 would not support such an interpretation. Any distinction between
consultations offered or requested, or held under Article 3:1 or 3:2wasirrelevant. Consultationswere
intended to clarify the situation and to try to arrive at a mutually satisfactory solution, as prescribed
by Article 3:1 of the Agreement. However, it did not appear that the EEC wasinterested in any mutually
agreed solution to this case, and thereforethe EEC' s attitude was not in conformity with the provisions
of the Agreement. At the consultations, the EEC had fail ed to take advantage of the occasionsto supply
the factual information and to make legal arguments that could have had an impact on the course of

2SCM/M/59, page 35
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theinvestigation. The EEC's representatives were either "not authorized" or "not prepared” to hold
consultations. Thus, serious consultations had not been held in this case.

79. Brazil argued that the EEC's had erroneously perceived that Brazil would not proceed with
the case after sending the letter of 27 February 1992. In the circumstances, the EEC was on notice
of theinitiation of theinvestigation. The EEC had been urged to consult, but it did not react and neither
wasitlater unawareof theinvestigation. Inthespecificcircumstances, Brazil believedthat all necessary
steps were actually taken and obligations fulfilled for the purpose of notification, and it would be
unfortunate to allow a procedura formality being emphasized by the EEC to overshadow the most
crucial element of this case (for arguments relating to the procedures and their importance, see
Section 1V.2).

80. The EEC argued that it would not be correct to accept that the letter of 27 February was an
offer of consultations for al stages of the procedure, including consultations preceding the opening
of the investigation, the initiation of the investigation and the imposition of provisional duties. This
would be contrary to an ordinary interpretation of the text and purpose of Articles 2:3, 2:15, 3:2 and
5:1 of the Agreement. In addition, this would shift the burden of proof from the signatory applying
countervailing duties to the signatories and exporters affected by these duties to monitor constantly
trade policies of other parties to detect possible trade measures that were prejudicial to their interests.
This was not permitted by Articles 2:3 and 2:15 of the Agreement. Thus, the EEC disagreed with
Brazil's argument that Article 3 did not provide any basis for distinguishing between consultations
under Article 3:1 prior to initiation, and consultations under Article 3:2 regarding the imposition of
provisiona duties and subsequently regarding the imposition of definitive duties.

(b) Sufficient evidence on the existence of subsidy and injury

81. The EEC argued that the affirmative preliminary finding in Administrative Order No. 297 did
not cite sufficient evidence on the existence of subsidy and injury and was thereby contrary to the
requirements of Article 5:1.

82. Statingthat customary principlesof international law requiredthat theterm™ sufficient evidence"
in Article 5:1 be placed in its context and be examined in light of the treaty's object and purpose, the
EEC argued that the text of Article 5:1 of the Agreement required a preliminary affirmative finding
that asubsidy existed and " sufficient evidence" of injury asprovidedin Article 2:1(a) to(c). Asregards
theamount and quality of evidencerequired, the EEC believed that something morethan mereallegation
or conjecture was needed. Given that provisiona duties werejust one step before imposing definitive
countervailing duties, it appeared reasonable to assume that the amount of evidence required would
be less than that required at the time of making the final determination. A mere textual comparison
of Article 5:1with Article 4:4 (inwhichtheterm " sufficient evidence" did not appear) clearly supported
suchaninterpretation. Ontheother hand, under normal circumstances, theamount of evidencerequired
for the imposition of provisional measures should be greater than that required when the decision to
initiate the investigation was taken, since such decision was frequently taken on the basis of unverified
information contained in the complaint.

83. The EEC argued that the term "sufficient evidence' would serve no meaningful purpose if
it was not judged in relation to particular action contemplated in Article 5:1 of the Agreement and
by taking into account aso the intended anti-harassment function of that provision. Indeed, the
substantive and procedural conditions laid down in Article 5:1 (and Article 2:1 to which Article 5:1
explicitly referred) aimed dso at protecting the exporting country' s interests from the potentialy negative
consequences of provisiona duties imposed on unmeritorious or unjustifiable basis. It was clear,
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therefore, that " sufficient evidence" could not be taken to mean just "any evidence'?, but there was
aneed for afactual basisin the decision of the national authorities to initiate an investigation and in
their decision to impose provisional measures, and this factua basis had to contain al the elements
that would make it susceptible to review under the Agreement. In other words, the term " sufficient
evidence' wasto beinterpreted to mean afactual basis that provided areason to believe that a subsidy
existed and that the domestic industry was injured as a result of the subsidized imports.*

84. The EEC argued that in the present case, Administrative Order No. 297 contained only one
cryptic paragraph at the end of its preamble which read as follows?;

" ... taking account of the findings of case No. 10768.007731/91-23 and having regard
to the existence of subsidies for the production and export to Brazil of the products
referred to in this order, and the resulting injury to domestic industries, hereby lays
down:"

This paragraph, which was a mere reproduction of the last paragraph in the preamble of the circular
that notified the initiation of the investigation, did not provide "sufficient evidence" as required by
the Agreement. It referred to the findings of a certain case No. 10768.007731/91-23, and the EEC
did not know what this case was about because the findings of this case were never communicated
to it or made public. Moreover, the above-quoted paragraph assumed, without offering any evidence
or proof, that there existed subsidies for the production and export to Brazil of the products subject
to Order No. 297. The above-quoted paragraph simply concluded that from those (unspecified) subsidies
thereresulted aninjury todomesticindustry, without moreover specifyingwhether thedomesticindustry
for which injury had been concluded, produced like products. Also, the Administrative Order did
not provide any information about the method used for the provisionally calculated amount of
subsidization and of the duty rates. In fact, the summary explanation regarding the existence of a
subsidy, of materia injury and of acausal link between the subsidized imports and the alleged injury
was inadequate by any standards.

85. The EEC argued that an analysis based on the Agreement should have explained the findings
and conclusionsreached on all issues of fact and law considered material by theinvestigating authorities,
and should have given the reasons and basis thereof. Article 2:1(b), to which Article 5:1 referred,
providedthat theterminjury shall betakento mean material injury and shall beinterpreted in accordance
with the provisions of Article 6 (and footnote No. 4 to Article 2:1). Initsturn, Article 6 required
that adetermination of injury shall involvean objective examination of both (a) thevolumeof subsidized
imports and their effect on prices in the domestic market for like products; and, (b) the consequent
impact of these imports on domestic producers of such products. Articles 6:2 to 6:4 then laid down
alist of elements and factors that the objective examination of (a) and (b) referred to in Article 6:1
should consist of. Administrative Order No. 297 had completely overlooked all the above provisions
of the Agreement.

86. The EEC questioned the " sufficiency of evidence”" on the basis of which Brazil had imposed
the provisiona duties and in this regard pointed out that in this case the questionnaire to obtain
information augmenting that in the petition was sent after the imposition of the provisional measures.

Zn this context, the EEC referred to paragraph 332 of the Report of the panel on " United States -
Softwood Lumber".

Z|n support of this contention, the EEC cited ibid., paragraph 333.

#The English version is quoted from an unofficia translation from Portuguese into English.
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In addition, the EEC argued that Brazil was belatedly trying to justify the availability of sufficient
evidence by presenting new information to the Panel (details on the arguments relating to this point
arein Section 1V.1). Without prejudice to its arguments on admissibility of new evidence provided
by Brazil to the Panel, the EEC argued that even the new evidence showed that the EEC exports had
declined by 1.3 per cent during 1989 to 1991, which was the period for which statistics were provided
in the Order which finally imposed countervailing dutiesin thiscase. A similar fall in import volume
occurred if the data for the first two months of 1992 were taken into account. Therefore, the EEC
argued that the evidence on import volume devel opments was not sufficient in the sense of Article 5:1
of the Agreement to provide the basis for imposing the countervailing duties in this case.

87. Brazil did not agree with the EEC's view that "provisional duties were just one step before
imposing definitivecountervailingduties'. Brazil arguedthatinlinewith Article 5:1, provisional duties
wereto prevent injury being caused (or continued) during the period of investigation. The provisional
duties were to be imposed when a preliminary investigation demonstrated, in light of al the elements
with the investigating authorities, the merit of the evidence presented in the petition. Subsequent
information obtained during the investigation, including that presented in the replies to questionnaires
sent by the investigating authorities to the interested parties, formed the basis for a decision regarding
theimposition of definitiveduties. Therefore, any complaint of non-compliancewith Article 5: 1 based
on an aleged late receipt of the questionnaire was invalid. The questionnaire was intended to guide
the investigating authorities concerning a final determination for the case, whereas the preliminary
affirmative finding that led to the provisiona duties was based on the examination of the information
available to the investigating authorities at the time of the opening of the investigation, which by no
means was restricted to the elements presented by the petitioners.

88. Brazil argued that it was undisputed that the EEC subsidized the exports of its milk powder.
Therehad been ampleinformation to calcul atethelevel of subsidiesand in spiteof alack of co-operation
by the EEC, Brazil was able to caculate the rate of subsidy for the purpose of provisional measures
by taking into account the publicly available information with regard to the amount of restitution available
to the EEC's exporters of milk powder to Brazil. This amount was calculated in terms of the c.i.f.
price, and the provisional duties imposed by Brazil were actually lower than the maximum amount
possible, i.e. they were lower than the full amount of subsidy. This was in accordance with the
recommendation of Article 4:1 of the Agreement that the duties be limited to the leve sufficient to
remove injury to domestic industry.

89. On the question of the method of calculation of the amount of duty, Brazil said that contrary
to the claims of the EEC, the Brazilian authorities had tried to furnish the explanations to the EEC's
officialsin Brasilia, but aleging lack of authority to consult the EEC officias repeatedly rejected the
efforts of the Brazilian authoritiesto explain. Even during the two consultation meetings, the EEC's
officials had refused to understand the explanation by Brazil (for details, see Section IV.4(c)).

0. Brazil countered the EEC' s contention that therewas actually adeclineinimport volumeduring
thereference period, and argued that the EEC was focusing on the datafor 1989-1991 while the period
of investigation was April 1991-March 1992. However, Brazil aso clarified that the information on
the first quarter of 1992 was not taken into account in the decision for imposing provisiona duties
because athough theinvestigating authoritieshad somegeneral information on the behaviour of imports
during that period, official statistics were not yet available.

1. Brazil argued that the evidence showed that the level of subsidized imports from the EEC had
risen sharply (an increase of 109 per cent from 1990 to 1991), theseimports had captured an increasing
share of the market (from 14.5 per centin 1989to 7.1 per cent in 1990 and then increasing to 14.8 per
centin1991), and thedomesticindustry wasfacing severeeconomic difficulties. Regardingthequestion
of injury to domestic production, Brazil contended that the investigating authorities had taken into account



SCM/179
Page 26

the fact that imports from the EEC showed an artificial competitiveness backed by the heavy
subsidization. This phenomenon made the imports from the EEC to be the mgjor factor in the price
formation for milk and milk powder in Brazil. In addition, the investigating authorities had considered
the evolution of pricesof milk powder from the EEC to Brazil, which were on asharp downward trend.
Information available at the time of theimposition of the provisional measures showed that subsidized
imports from the EEC wereincreasing sharply, and could cause injury to the domestic milk and milk
powder industries during the course of investigation. The elements considered by the investigating
authorities at the time of the investigation, as well astheir conclusions and findings had always been,
and still were, available to any interested party which properly requested permission to examine the
non-confidential documents contained in Case No. 10768.007731/91-23. This number identified the
records of the investigation which contained all the relevant documents, statistics, technical reports
and analyses, and annexes used as the basis for the successive conclusions. The public notices which
gave information of the imposition of the countervailing duties in this case a'so mentioned this case
number. Therefore, it was surprising that the EEC claimed not to know what this label number meant.

92. Brazil said that the domestic industry's severe economic difficulties were also documented in
thereport of the World Bank.?* Thisreport mentioned that the domestic milk industry was experiencing
losses due to increased market share of subsidized imports. Brazil argued that the milk and powder
industriesin Brazil were experiencing material injury within the meaning of Article VI of the Genera
Agreement as interpreted by the Agreement. This injury manifested itself primarily through the
"stagnation” noted by the World Bank, as evidenced by the extremely low level of investment in the
domesticindustry. Brazil also noted that about six months before the provisional dutieswereimposed,
it had removed price controls as recommended by the World Bank on the domestic industry so that
it could benefit from priceincreases. However, the subsidized imports, the other of the two injurious
factors mentioned by the World Bank, had prevented the domestic industry from getting these benefits,
and instead resulted in materia injury to the industry.

93. TheEEC argued that aconsideration of thedifferent public noti cesand the questionnaireshowed
that it was not clear what period of investigation was used by Brazil in this case (see Section IV.4(a)
for details).

94, The EEC argued that it had requested Brazil for access to theinformation in the administrative
record but was not provided the relevant information. Noting that Brazil had now admitted that the
first quarter of 1992 was not taken into account for provisional duties, the EEC said that the reference
period for provisional dutieswasonly ninemonths, i.e. April 1991-December 1991. The EEC further
argued that since Brazil had admitted that when it had imposed provisional duties "officia statistics
werenot yet available", but only " some general information on the behaviour of imports' wasavailable
to the investigating authorities, Brazil not only did not possess sufficient evidence before it imposed
provisiona duties but it also failed to carry out apreliminary investigation asrequired by Article 5:1.
In addition, Braxzil's conclusions were questionable because theretail pricesin Brazil were liberalized
for thefirst timein September 1991, and thusthemarket in Brazil was apparently undergoing structural
adjustments during the period of investigation.

95. Brazil argued that the loss of market share by the domestic producers, and al the adverse
consequences following from that loss, more than justified a preliminary affirmative determination
under the standard of Article 5:1 of the Agreement.

96. Regarding the period of investigation, Brazil said that the Administrative Order No. 569 stated
that the period of investigation was April 1991-March 1992. Brazil further argued that it was not clear

%The World Bank (1991), op. cit.
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why EEC was belatedly invoking the question of reference period. Any ambiguity regarding the
investigation period should have been clarified early by the EEC, but as with many other aspects, the
EEC had not done so in this case. Also it was difficult to see how the definition of the "new", and
shorter, period couldin any way have harmed the EEC' sinterest. The choicehad no significant bearing
on the conclusions of theinvestigation, sincethe sharpincreasein importswas verified a ong thewhole
of the period 1990-1992.

(© Necessity of provisional measures to prevent injury to domestic industry during the
period of investigation

97. The EEC argued that Administrative Order No. 297 did not make the slightest reference to
the necessity of the provisional measures to prevent injury to domestic industry during the period of
investigation, and was thereby inconsistent with Article 5:1 which required that provisional measures
not be applied unless the authorities judged that they were necessary to prevent injury being caused
to the domestic industry during the period of investigation.

98. Brazil stated that if an Adminigtrative Order did not refer to the necessity of imposing provisond
measures, thisdid not imply that the authorities had not determined that the provisional measures were
necessary. On the contrary, al the sufficient factors were there to demonstrate the need for such a
measure to prevent injury being caused during the period of investigation. Brazil also explained that
of the eleven tariff lines which were included in the notice of initiation of this case, provisional duties
wereimposed on only seven. Of those excluded, two lines had not shown any imports from the EEC
in 1991 and first quarter of 1992, and two others showed low levels of imports.?

4. Definitive Countervailing Duties

99. The EEC claimed that the definitive countervailing duties imposed by Brazil on milk powder
from the EEC were inconsistent with Articles 6:1 to 6:4 of the Agreement which specified the
requirements for a determination of the existence of material injury, given that:

) no attempt was made to examine the impact of imports on the domestic industry;
and,

(i) there was no evidence of causality and Brazil had failed to consider theimpact
of other factors.

100. Brazil argued that its definitive duties were imposed in conformity with the Agreement, and
met the requirements of Articles 6:1 to 6:4 of the Agreement. There was an increase in the volume
of subsidized imports of milk powder from the EEC, and these imports had resulted in a decline in
domestic prices. The production in the domestic industry stagnated, and the declinein prices resulted
in lower profits and investment in the domestic industry. There was a clear causal link between the
subsidized imports of milk powder fromthe EEC and injury to thedomesticindustry. Theinvestigating
authorities had been aware of factors other than the subsidized importswhich could have caused injury
to the domestic industry, but had decided on the basis of the evidence that the increase in subsidized
imports from the EEC caused materia injury to the domestic industry.

Tariff headings which showed no imports were 0402.10.9900 and 0402.29.0103. Imports under
tariff heading 0402.29.0199 were 5.6 tonnesin theinvestigation period, and under 0402.29.0101 were
20 tonnes in 1991.
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101. The EEC argued that Article 6:1 required that a determination of injury involve an objective
examination of (a) the volume of subsidized imports and their effects on pricesin the domestic market
for like products; and (b) the consequent impact of these imports on domestic producers of such products.
These two criteria were elaborated in Articles 6:2 and 6:3, while Article 6:4 required that a causal
link be established between subsidized imports and injury and that injury to domestic industry caused
by factors other than subsidized imports not be attributed to the subsidized imports.

102. The EEC argued that the Administrative Order No. 569 which imposed the definitive duty
constituted aclear violation of Article 6:1 andthereby aviolation of Article 4 of the Agreement, because
the Order did not provide any evidence to show that al the conditions of Article 6:1 were fulfilled.

103. The EEC argued that the evidence showed that the imports of milk powder from the EEC had
declined over the reference period. Moreover, Administrative Order No. 569 made only abrief reference
to theseimports, and there was no consideration in the Order of the effect of the allegedly subsidized
imports on prices or on Brazilian producers. Likewise, no causa link had been established between
the effects of the allegedly subsidized imports and the alleged injury to domestic producers. Also,
the Order did not discuss whether factors other than the allegedly subsidized imports were causing
injury to domestic producers or how the stated facts supported, as a whole, the determination made
by the investigating authorities.

104.  Brazil argued that the substantive evidence had justified the impoasition of the definitive duties.
Brazil had to base its decision on the facts avail able because of the lack of co-operation by the EEC,
in particular because of the wholly inadequate response of the EEC to the questionnaire sent by Brazil.
The evidence which formed the basis of the affirmative determination in this case was in the
administrative record, and had always been accessible to the interested parties. Brazil had notified
theimposition of the definitive duties to the EEC by Diplomatic Note No. 150 (dated 15 September 1992)
of the Brazilian Mission to the Commission of the European Communities. The exporters were not
specificaly notified because of difficulties in establishing communications with them.

105. The EEC recalled that Brazil had made the argument that its decisions were based on best
information available for the first time in its submissions before the Panal. Therefore, as mentioned
earlier, theseargumentswereinadmissible becausethey had not been stated in the Administrative Order
imposing the countervailing duties, as required by Article 2:15 of the Agreement.

€) Volume of imports

106. TheEEC said that Brazil'sanalysis of the volume of allegedly subsidized imports did not meet
the requirement specified in Article 6:2 that the investigating authorities had to consider whether there
had been a significant increasein the volume of subsidized imports, either in absolutetermsor relative
to production or consumption in the importing country. Footnote 17 to Article 6:1 stated that such
aconsideration shall be based on positive evidence. The EEC said that the only referenceto the volume
of imports in Administrative Order No. 569 was the following:*

"(e) Theallegation of injury wasfound to bewell-founded sinceimportsof the products
in question accounted for a large share of the domestic market. Total milk powder
imports originating in the EEC represented 22.6%, 9.8% and 20.4% of domestic
productionin 1989, 1990 and 1991 respectively. Full cream milk powder represented
19.0%, 4.8% and 7.5% of domestic production in those years; imports of skimmed
milk powder represented 19.9%, 12.9% and 30.9% of domestic production in those

*This was in paragraph (e) of Article 1 of the Administrative Order (see ANNEX 2).
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years, thuscontributing to the stagnation of domestic production..." (unofficial English
trandlation).

The EEC argued that these data actually showed a decline, and not a significant increase, in imports
of milk powder in the period 1989 to 1991.

107.  Furthermore, the EEC had serious difficulties in accepting the accuracy of these data. The
EEC's own trade data showed a much larger decline.?” According to the EEC's trade data, exports
of total milk powder to Brazil fell from 63,335 tonsin 1989 to 19,762 tons in 1990 and went up to
35,793 tonsin 1991, i.e. adecline of almost 50 per cent between 1989 and 1991. For skimmed milk
powder, on which Brazil seemed to base most of its allegations, EEC's exports fell from 29,995 tons
in 1989 to 4,964 tonsin 1990 and went up to 13,299 tonsin 1991, i.e. adecline of amost 57 per cent
between 1989 and 1991.

108. The EEC argued that as far as the differences in the data from Brazil and the EEC were
concerned, it would beuseful to consider thedatafrom theUnited Nations, whichwassupplied normally
by the country in question.”® The estimates of total imports for 1989 were similar for the data from
the United Nations and from the EEC, but differed from the Brazilian data. The totals for 1990 and
1991 were similar for data from all the three sources. The EEC found it difficult to explain the wide
discrepancy betweentheUnited Nationsstatisticswhichweresupplied by Brazil andthefiguressupplied
by Brazil in Administrative Order No. 569 or in its submissions to the Panel. There was a clear
discrepancy when the statistics were broken down by product, i.e. skimmed milk powder and whole
milk powder. The EEC could not exclude the possibility that different classification for the product
categories might have contributed to the discrepancy.

109. Toillustrate its point regarding the difference in the developments reflected by the data from
Brazil and the EEC, the EEC aso provided datafor thefirst two months of 1992 from the two sources.
For the first two months of 1990, 1991 and 1992, the estimates, in tons, were as follows:

2’As mentioned earlier, a correction to these data by Brazil was published on 20 August 1992.
The EEC's data differed from the corrected data also.

#The EEC provided the Pand with the following export data, in units of thousand tons, from the
three sources for the years 1989, 1990 and 1991:

Skimmed Milk Powder Whole Milk Powder
United Nations 25.2 2.8 22.2 37.2 151 16.5
Brazil 19.9 12.9 30.9 19 48 7.5
EEC 30 5 133 33.4 14.8 22.5
Total Milk Powder
United Nations 62.4 17.9 38.7
Brazil 38.9 17.7 38.43
EEC 63.4 19.8 35.8

The data from the United Nations was from the United Nations COMTRADE Database.
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Brazil EEC
Skimmed milk powder 621 1,568 1,746 32 427
Whole milk powder 58 857 55 681 1,270
Totd 679 2,425 1,801 713 1,697

110. The EEC said that while Brazil's own trade data was notified to the EEC on
26 October 1992, much after the decision to impose definitive duties had been taken, the EEC had
notified its trade datato Brazil's Mission in Brussels on 24 June 1992 in response to the questionnaire
sent by Brazil. The EEC had provided data on exports for the years 1990 and 1991 as requested in
Brazil's questionnaire, as well as for the years 1985-89. The data for the first two months of 1992,
which was aso requested in the questionnaire, was not provided because it was not available at the
time of thereply. However, Brazil did not take into account the data provided by the EEC, and gave
no explanation for overlooking that data.

111. TheEEC arguedthat areview of whether theinvestigating authoritieshad made adetermination
of injury based on an objective examination of the volume of subsidized imports had to include an
examination of whether they had considered all relevant facts before them, including facts which might
detract from an affirmative determination, and whether a reasonable explanation had been offered of
how the facts as a whole supported the determination made by the investigating authorities.®® This
standard had not been met by the above-quoted paragraph 1(e) of the Administrative Order No. 5609.
Though Brazil had not taken into account in its final determination the trade data supplied by the EEC
in response to the questionnaire sent by Brazil, it was clear that on the basis of any data there had been
a significant decrease in imports of milk powder from the EEC, rather than a significant increase
mentioned in Article 6:2 of the Agreement. Moreover, Administrative Order No. 569 did not provide
any explanation of why the data on the decrease in the volume of imports, especially the dramatic fall
shown by the data of both parties for 1990, did not detract from Brazil's affirmative finding of a
significant increase in the volume of imports.

112.  Brazil acknowledged that there were discrepanciesin the data provided from the Brazil, EEC,
and the United Nations, both for the total and the disaggregated product categories. Brazil explained
that while the data it had used in the investigation referred to imports from the EEC, the EEC's trade
datareferred to exportsfrom its Member Statesto Brazil. Also, sincethetariff lineswere not indicated
in the data provided by the EEC to Brazil on 24 June 1992, it had been, and continued to be, difficult
to compare the data from the two sources because information on tariff line coverage was essential
for making a comparison. This was especialy true for skimmed milk powder for which there were
large discrepanciesin the datafrom the EEC and Brazil. Regarding the datafrom the United Nations,
Brazil said that there was no control by the member countries on how the United Nations allocated
thedataindifferent categories. Also, 1990 wasayear when several countries had dataproblems because
of achangeover to the Harmonized System and that could have affected the estimates prepared in that
year.

113.  Brazil argued that the definitive dutieswerebased upon all theinformation that theinvestigation
had revealed. In response to the EEC's complaint that Brazil had not used the data provided by the
EEC, Brazil said that its data on import volume was based on officia statistics. Furthermore, except
for the year 1989, the situation according to Brazil's data was similar to that shown by the data from
the EEC. Therefore, the picture was unchanged whatever data was used because the period of
investigation was April 1991-March 1992. Brazil argued that the extensiveinformation avail able with

#|nthiscontext, the EEC cited theReport of thepanel on" United States - Salmon", paragraph 258.
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the Brazilian authorities included information that import volume had continued to increase in 1992,
following theincreasein 1991. The volume of subsidized imports of skimmed milk powder from the
EEC increased by 67 per cent in the first four months of 1992 in comparison to the same period in
1991. The correspondingincreasefor wholemilk powder was 423 per cent. Thevolume of subsidized
imports of total milk powder from the EEC increased by 109 per cent from 1990 to 1991, and by
229.5 per cent from the first four months of 1991 to the first four months of 1992. The share of the
EEC in Brazilian imports of milk powder increased from 31.06 per cent in 1990 to 39.53 per cent
in 1991%, and its share in Brazilian consumption grew from 7.1 per cent in 1990 to 14.8 per cent in
1991. Also, as rehydration of imported milk powder increased, especially in 1991, the domestic
producers of fluid milk were faced with depressed prices and with difficulties to market their product.

114. The EEC said that its claim that there was a decline in import volume was based on the data
for 1989101991, theperiodreferredtoin Brazil' sdefinitivedetermination. WhileBrazil' sdatashowed
adecline of 1.3 per cent over this period®, the decline according to EEC's data was 43.5 per cent,
and according to the United Nations' data the decline was 38 per cent. Whileit was true that imports
increased in 1991 compared to 1990, there was no attempt in Administrative Order No. 569 to address
the decline (or the absence of a significant increase) in imports during the period under consideration,
i.e. 1989 to 1991. In particular, no account was taken of the significant decline in imports between
1989 and 1990.

115. The EEC dso argued that if, at the time of the fina determination, Brazil had the required
information on import volume for the entire period, i.e. including first quarter of 1992, then Brazil
should have included that information in the Administrative Order No. 569 under Article 2:15 of the
Agreement, or a the very least communicated it to the EEC following the EEC's request of
31 August 1992. TheAdministrative Order No. 569 provided only someimport volumedatafor 1989-
1991, and there was no information for the first quarter in 1992. Furthermore, Brazil had provided
to the Panel estimateswhich had been updated morethan once®, and these statistics covered timeperiods
which in certain instances went beyond the first quarter of 1992.

116. Regarding the EEC's claim that there was a decline in import volume over the period 1989
to 1991, Brazil clarified that the investigation period was that indicated in the Administrative Order
No. 569, i.e. thetwelvemonth period April 1991-March 1992. Brazil argued that datafrom any source
showed that there was an increase in import volume during that period.

117.  Brazil argued that though it had provided updated datato the Panel, the qualitative picture had
remained the same as that shown by the dataused for theinvestigation. Thedatashowed that thevolume
of importsof milk powder from the EEC and the share of these importsin total imports of milk powder
by Brazil had increased sharply. The volume of Brazilian imports of milk powder from the EEC had
increased by 109.6 per cent in 1991 compared to 1990, and by 229.5 per cent in the first quarter of

0As mentioned earlier, the datain the Administrative Order No. 569 on import shares was inaccurate
because of some clerica errors. The corrected information was subsequently published on
20 August 1992, and Brazil had informed the EEC about these changes.

*The updated data provided by Brazil in its first submission to the Panel showed a decline of
4.6 per cent.

*The EEC pointed out that the stati stics presented inthe Administrative Order No. 569 wererevised
on 20 August 1992. However, even the corrected statistics were different from the import statistics
communicated by Brazil to the EEC on 26 October 1992. Further changeswere made in the datacited
in the first submission of Brazil to the Panel, and in the revised version subsequently circulated to the
Panel. The data provided by Brazil to the United Nations differed from al these estimates.
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1992 compared to the same period in 1991. The EEC's share in total imports of milk powder was
31.36 per cent in 1990, 39.53 per cent in 1991, and 52.6 per cent in the first third of 1992.

118.  Brazil argued that though information on the first quarter of 1992 was not mentioned in the
Administrative Order No. 569, this did not warrant any allegation that the information relating to this
period was not considered in the final determination. While this period was not taken into account
in the decision for imposing provisional duties because official statistics were not yet available, the
statistics were available at the time the definitive duties were imposed.  The examination of these statistics
had fully confirmed the sharp increase of imports from the EEC (atrend aready noticed in 1991) and
the harm they were causing to the domestic milk and milk powder industries. Theinformation covering
thefirst quarter of 1992 was not provided in the Administrative Order No. 569 becausetheinformation
presented in that Order was a comparison between imports from the EEC and domestic production
of milk powder, and at that time therewere no stati stics concerning domesti c production of milk powder
for the first quarter of 1992.

119. The EEC argued that a consideration of the different public notices and the questionnaire in
this case showed that it was not clear what period of investigation was used by Brazil. While the
Administrative Order No. 569 which imposed the definitive duties stated that the period of inquiry
concerned "the 12 months prior to the date of publication of DECEX Circular No. 83 of 16 March 1992,
namely April 1991-March 1992", Brazil had informed the Panel that the period of investigation covered
the period April 1991-March 1992, i.e. including March 1992 and not twelve months prior to
16 March 1992. In contrast, Point 1 of the General Instructions for the questionnaire received by the
EEC on 18 May 1992 stated a different period of investigation, namely that the "period covered by
the enquiry was the two years 1990-1991, plus the months of January and February 1992". However,
aconsi deration of thedatarequested inthe questionnairesuggested ayet different period of investigation.
In point 2.12 on page 5 of the questionnaire, Brazil had requested information relating to total sales
for the period of 1990, 1991 and 1992. The picturewas not clear if the public notices were considered
for the period for which the data was considered. While Administrative Order No. 297 did not give
datafor any period, the Administrative Order No. 569 gave datafor 1989-1991, but not for any period
during 1992. Thus, the period of investigation in this case was not exactly clear.

120. The EEC argued that even if the reference period of April 1991-March 1992 was assumed
to be correct, Brazil had violated Articles 2:15 and 6 of the Agreement by not providing the data (or
the factual basis) for first quarter 1992 in the Administrative Order No. 569, because it had failed to
providethefactua basisuponwhichitsdecisionswerebased. It wasunconvincing that Brazil possessed
the data for 1992 but did not provide it in the Administrative Order. Also, the EEC reiterated that
the basis for the countervailing duty imposed had to be shown in the Administrative Orders and not
in the administrative record.

121.  Brazil said that the EEC's assertion that there was a decline in the volume of imports during
1989 to 1991 ignored what had happened in 1990. It was noteworthy that the Brazilian authorities had
declined to open an investigation in 1991 when imports were declining in comparison to 1990. The
picture had changed radically in 1992 because imports increased strongly during 1991 and the first
quarter of 1992. Also, prices had continued on their downward trend recorded since 1989. Brazil
emphasized that it did not impose countervailing duties in 1992 based on the trend of imports from
1989 to 1991. It did soin light of, among other factors, the sharp increase in imports from 1990 to
1991, which continued into 1992. The relevant data considered by the investigating authorities were
thosefor 1990-1991, and for this period both the Brazilian and the EEC' s data showed a sharp increase
inimports. Moreover, if alonger period of 1981-1990 was considered, it could be observed that milk
powder imports from the EEC to Brazil had been on along term upward trend.
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122.  Regarding the difference between the period of investigation in Administrative Order and in
point 1 of the Genera Instructions for the questionnaire, Brazil stated that athough the period of
investigation was April 1991-March 1992, the questionnaire had requested data for alonger period
in order to ascertain trends considered to be useful for a good appreciation of the case. Information
for alonger period was requested in the questionnaire in order to ascertain the trend of pricesin the
longer period and the occurrence of other factors. The analysis of data for a longer period was
considered a useful additional instrument to decide if the impact resulted from the subsidized imports
and not from other factors. Brazil found it difficult to see how the definition of the" new", and shorter,
period could in any way have harmed the EEC's interest. Also, it was difficult to understand the real
relevance of the question because whether one considered the indicative period of the questionnaire,
or the more precise period of the Administrative Order No. 569, the choice had no significant bearing
on the conclusions of the investigation, sincethe sharp increaseinimportswasverified along the whole
of the period 1990 to first quarter 1992.

(b) Impact of subsidized imports on domestic producers

123. The EEC argued that Brazil had not considered the impact of the alegedly subsidized imports
on the domestic producers as required under Articles 6:1(b) and 6:3 of the Agreement. The EEC said
that Article 6:3 elaborated on the criteriafor the examination of the impact on the domestic industry
of the subsidized imports. The EEC argued that this subject was not addressed in the Administrative
Order No. 569, where except for a vague reference in Article 1(e) to production having stagnated,
there was no mention of any of the indicators which Brazil was required to evaluate in Article 6:3
of the Agreement. Even thereferenceto production stagnation wastotally contradicted by datareceived
from the Brazilian investigating authorities on 27 July 1992, showing a 50 per cent increase in milk
powder production between 1989 to 1991, and by the datain the Administrative Order No. 569 itself
comparing import volumes to levels of production in Brazil (see ANNEX 2). It could be deduced
from the data in the Administrative Order No. 569 that production of milk powder in Brazil went up
by 9 per cent from 172,000 tons in 1989 to 188,000 tons in 1991.** Moreover, the EEC said that
Brazil had never provided definitivedataon production, consumption, profitability, capacity utilization,
market share or any of the other factors indicated in Article 6:3, nor were these issues dealt with in
any way in the final determination.

124.  The EEC aso claimed that during consultations prior to imposition of definitive dutiesin this
case, Brazil had insisted that it was for the EEC to demonstrate that the allegedly subsidized imports
had not caused injury to Brazilian domestic industry rather than for Brazil to provideevidence of injury.
Later, in awritten reply of 30 September 1992 to the EEC following the imposition of the definitive
duties, Brazil had stated that:

"The Brazilian authorities consider that the level of subsidized imports in relation to
domestic production and the price differential between the subsidized imported product
and the domestic price are sufficient proof of injury to the domestic industry.”

The EEC argued that this point of view could also be deduced from thefirst sentence of paragraph 1(e)
of Administrative Order No. 569, which read as follows:

"The allegation of injury was found to be well-founded since imports of the products
in question accounted for alarge share of the domestic market.” (unofficial trandation
into English, emphasis added by the EEC).

#The EEC dso referred to SCM/M/62, paragraph 63 in this context.
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Thus, the EEC argued that it seemed that for Brazil, the concept of injury to domestic producers was
synonymous with market share of imports, without there being any need to show any specific negative
impact on producers. It was clear, therefore, that Brazil believed that it was necessary to look at only
import volumes and prices, and not at their consequent impact on the domestic producers, asrequired
by Articles 6:1(b) and 6:3 of the Agreement. It followed that Administrative Order No. 569 did not
offer any reasonable explanation in support of its vague statement on stagnation of the domestic
production. For these reasons, the EEC considered that Brazil had aso violated Article 6:1(b) of the
Agreement.®

125. The EEC argued that in carrying out an objective examination required under Article 6:1 of
the Agreement, the investigating authorities were obliged to consider the criteria and indicators laid
downin Articles 6:2 and 6:3. Therefore, an essential e ement of areview of whether a determination
of material injury was in conformity with the standard of Article 6 was an examination of whether
the factors set forth in Articles 6:2 and 6:3 had been properly considered, though Article 6 did not
prejudge the weight to be assigned to each factor.®® However, in this case, the data on the elements
contained in Article 6:3, such as on consumption, market shares, production or prices, had not been
provided by Brazil at the time of its definitive determination. Moreover, despite the EEC having had
earlier requested data on these aspects from Brazil, thefirst time the EEC received such datawas when
Brazil submitted the information on these aspects to the Panel.

126. Brazil contested the EEC's statement that Brazil had not earlier shown the relevant evidence
to the EEC. It argued that the evidence had been provided during consultations and during the
conciliation meetings of the Committee, and later in Brazil's submissions to the Panel.

127.  Brazil argued that when the investigating authorities decided to impose definitive dutiesin this
case they had extensive information and all relevant aspects of Article 6:3 of the Agreement were
considered in the record of the investigation. The Administrative Order No. 569 reflected the results
of theinvestigation, and presented asummary of therel evant aspects of theinvestigation such as market
share, identification and quantification of subsidies (Regulation 1513/92 of the EEC), indication of
the stagnation of the milk production, and the domestic prices. Detailed information wasin therecords
of the investigation, which was not considered by the EEC officias who visited the investigating
authorities before and after the final determination. Brazil argued that it had to rely on the "facts
available" due to lack of co-operation by the EEC in this case (for details on this argument, see
Section 1V.4(c)).

128.  Brazil argued that it had conducted a detailed anaysis of the impact of the subsidized imports
of milk powder from the EEC on domestic sales, which had included a consideration of the fluid milk
aswell asmilk powder. Thishad required an examination of both the formal and the informal markets
for milk in Brazil. Inresponseto a question by the Panel on whether the datain Administrative Order
No. 569 referred to both formal and informal markets, Brazil explained that milk powder production

*In this context, the EEC referred to the report of the panel on Canadian countervailing duties
on grain corn from the United States, SCM/140 of 21 February 1992, paragraph 5.2.6 (adopted on
26 March 1992, hereinafter referred to as "Canada - Grain Corn™). In paragraph 5.2.6, the panel
had noted that the investigating authority did not consider any evidence on price undercutting, price
depression or sales lost due to subsidized imports, and thus found that the investigating authority did
not consider the price effects of subsidized imports, as required by Article 6:2.

%To support its point that the question of whether the determination of injury was based on positive
evidencewas distinct from the question of the weight to be accorded to the facts beforetheinvestigating
authorities, the EEC cited the report of the panel on "United States - Salmon", paragraph 260.
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in Brazil occurred only in the formal market. Brazil said that the distinction between the formal and
theinforma marketswasthat theformal market was controlled by authoritiesimplementing the sanitary
standards, was well documented, and was fully represented in official data. The informal (unofficial)
market operated outside officia sanitary standards and was characterized by undocumented cash
transactions. Brazil saidthat thepricesintheforma market werehigher, and theimported milk powder
when reconstituted into milk as a result of rehydration competed directly with the pasteurized fluid
milk intheformal market. Competition from imported milk powder had depressed pricesin theformal
market and had forced some of the fluid milk in the forma market to be converted into milk powder
in order to be conserved and stored for possiblesalesat alater time. Much of the domestic milk powder
factories (about 30 per cent of the installed capacity) belonged to co-operatives and were thus linked
to milk producers. The conversion to milk powder added to the cost of the industry, and adversely
affected cash flow. Moreover, the competition from imports resulted in diverting the production of
milk to the lower priced informa market, where producers hoped to earn a higher return because of
the lower cost structure. Sales of reconstituted milk, which had declined in 1991 compared to 1990,
began climbing sharply in late 1991 and into 1992, and the domestic industry had lost market share
to the imports of milk powder. For example, in Sao Paulo, the largest milk market in Brazil, sales
of rehydrated milk declined by 43 per cent inthefirst haf of 1991 compared to thefirst half of 1990,
and then began to climb sharply, increasing by more than 65 per cent in the second half of 1991 and
by 102 per cent in the first half of 1992.

129.  Brazil argued that its investigation had revealed that, despite having a comparative advantage
in the production of milk products, the domesticindustry was not able to make much needed investment
and improve productivity on account of the adverse effects of subsidized imports. This had aso been
documented in the above-mentioned report of the World Bank.** The impact on the Brazilian industry
was al the more severe because Brazil was a developing country and the low income of its domestic
producers in comparison to the income level of the EEC producers made the Brazilian industry more
vulnerable. In reaching its final determination, Brazil had considered the incomes of its workersin
the dairy sector and that a given level of subsidized imports (and a given level of price suppression
or depression), was more injurious to its industry whose workers earned well under US$2,000 than
it might be to an industry whose workers on average earned more than US$10,000.

130. The EEC emphasized that the obligations under Article 6 meant that Brazil had to conduct
an investigation and collect the necessary data and evidence. In the absence of such an investigation,
Brazil could not claim that such an approach could be covered by the use of "facts available" and
substitute other information (such as that from the World Bank report) for a proper investigation of
the state of its domestic industry. Brazil could not now, one year later, make up the lack of such
evidence in Administrative Order No. 569 by providing new evidence or by referring to reports
established by outside institutions such as the World Bank.

131. TheEEC questioned the direct relevance to the discussion on the impact on sales of the alleged
subsidized imports from the EEC, of Brazil's argument about the formal and informal milk markets
in Brazil or Brazil's effort to compare the level of income of EEC farmers with the level of income
of Brazilian farmers. The EEC further argued that with regard to formal and informa markets, on
the one hand Brazil had argued that Brazilian milk producers could hope to earn a higher return in
theinformal markets, ontheother handit had also argued that importshad increasingly pushed Brazilian
production into lower priced informa markets.

132. The EEC disagreed with Brazil's contention that Brazil had provided the relevant evidence
on elements enumerated in Article 6:3 to the EEC prior to the panel proceedings. Brazil had never

*%The World Bank (1991), op. cit.



SCM/179
Page 36

provided any evidence on consumption, market shares, capacity utilization or profitability relevant
to an examination of injury to the domestic industry under Article 6, either during the investigation
or in consultationsor conciliation meetings. These datawere definitely not provided in Administrative
Order No. 569 which imposed the definitive duty. The EEC recalled that Brazil had provided some
relevant datato it only on afew occasions. In Brazil's letter of 27 July 1992, there was atable which
provided data on production of milk powder in Brazil, but since the data was in units different from
those for the import data provided later, it was difficult to compare the two sets of data. Further, in
aletter of 30 September 1992, Brazil had provided the EEC with brief trade statistics on the volume
of EEC exports of milk powder to Brazil and had compared proportionate share of EEC exports to
Brazil's production of the products in question. However, Brazil had subsequently twice modified
these estimates in its submissions to the Panel. Brazil had also briefly referred to prices in the letter
of 30 September 1992, but had not linked the effects of EEC imports on the level of pricesin Brazil.
Also, Brazil had not explained how the volume of EEC imports and their price level had resulted in
materia injury to the domestic industry.

133. The EEC argued even if the evidence provided for the first time before the Panel was taken
into account, Brazil had not shown that the conditions for imposing provisional or definitive
countervailing duties under the Agreement were fulfilled. For instance, the evidence submitted at the
time of the first submission to the Panel by Brazil showed an increase in domestic production of milk
powder from 171,800 tons in 1989 to 190,800 tons in 1990 and a change to 188,100 tons in 1991.
In contrast, domestic apparent consumption fell from 266,700 tons in 1989 to 247,700 tons in 1990
and to 250,900 tons in 1991. The EEC said that in light of data that showed a substantia increase
of production when there was a considerable contraction in demand, it was not reasonable to argue
that there was stagnation of domestic production.

134.  Addressing the EEC's contention that Brazil had not provided much information prior to the
Panel proceedings, Brazil said that though it attempted to provide information during the consultation
meetings, the EEC did not seem to beinterested in conducting meaningful consultations. Brazil argued
that in the conciliation meeting of the Committee, Brazil had provided information only to the extent
that the EEC had any questions. Furthermore, the information on aspects such as production and
consumption was provided later by Brazil through a letter when it was requested to do so.

135. Brazil reiterated that the administrative record of this case showed that there was adequate basi s
for imposing definitive duties. It argued that a consideration of the lower income of the agricultural
workers was relevant for injury analysis because a struggling industry in a developing country was
more vulnerable than asimilar industry in a developed country. The reason for taking account of the
fluid milk production and theinformal and theformal sector intheinjury analysiswasthelink between
theforma and informa markets, especialy as the excess production in the forma market was transferred
either to the informal market or converted to milk powder and because the imported powdered milk
was transformed into fluid milk and thus competed with domestically produced fluid milk. Therewas
fungibility between the two products and the injury anaysis had to take into account both of them.
Brazil also noted that the petitioners in this case were producers of fluid milk.

136. Addressing the EEC's argument that there was no stagnation in the Brazilian industry because
the domestic output of milk powder had increased, Brazil said that one peculiar aspect of thisindustry
was that idle capacity was reduced when the market was saturated with imports. This was a result
of the competition of the rehydrated imported milk powder with the domestic fluid milk. Part of the
fluid milk displaced from the forma commercialization circuit was transferred to be processed into
milk powder, whereit was stocked at high maintenanceand financial costsuntil better market conditions
came up. From the domestic industry's point of view, this was a situation that in the medium term
would affect its performance and profitability. Brazil said that although thelanguagein Administrative
Order No. 569 may be somewhat confusing about the point on "stagnation”, it was clear that Brazil
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had aways meant that the word "stagnation" used in the Administrative Order No. 569 referred to
the production of fluid milk (asit was aso meant in the World Bank report). Asfor the milk powder
industry, theinjury was caused by the need to withhold stockswith high financial and operational costs.

137.  Brazil argued that the impact of imports of subsidized milk powder from the EEC on fluid
milk production in Brazil was direct and severe, causing stagnation to which the World Bank had aso
referred. Tota production of fluid milk in the period 1990-1991 stagnated as the increase was only
3.4 per cent. Thisincreasewastotally directed to theinformal market, while production in theformal
market in 1991 remained at the samelevel asin 1990. Therewasareplacement of the domestic product
by theimported milk powder, mainly from the EEC which had amajor, predominant, sharein Brazil's
total imports of milk powder. Brazil provided datafor 1990-1991 on production, imports and market
share for skimmed milk powder (because this type of milk was mainly destined to rehydration, and
thus competed more adversely with domestic production).®” This data showed that in 1991, Brazilian
domestic production of skimmed milk powder increased by 1.8 per cent and its total imports of this
product increased by 83.7 per cent (with imports from the EEC increasing by 129.6 per cent). Thus,
while the share of domestic production of skimmed milk powder in domestic apparent consumption
declinedby 17.7 per cent, thecorresponding shareof importsfromthe EECincreased by 85.6 per cent.

138.  Brazil further argued that there was a sharp decrease in domestic market prices as aresult of
the imports from the EEC. Moreover, an unusua feature was noted in 1990: prices declined even
moreduring thedry season (April-September), something that even contradicted thelogic of the market
rules. This happened in a period when the producer, as a result of a quota formation system, was
able to secure better prices both for scarce production in the dry season and for future production in
the next season. The unexpected behaviour of prices was due to a concentration of imports of milk
powder during this period. In 1991, the tendency of price decline had deepened, and the prices fell
by 21 per cent compared to 1990. In comparison, the prices of imported milk powder had declined
by 25.5 per cent during 1990-1991. Brazil argued that having lived for along period under government
intervention, the Brazilian dairy sector had aways operated with low profit margins. The only
opportunity for reversal of thispicture, offered by thelifting of milk prices control in September 1991,
was choked off by the effects of increasing subsidized imports of milk powder from the EEC.

139. The EEC argued that Brazil was introducing new information like the division between "dry
season” and "rainy season™ and new conceptslike" thequotaformation system”. Brazil had alsoreferred
to the unexpected behaviour of pricesbut did not say how theliberalization of pricesin September 1991
had affected the formation of prices of domestic and imported products in the present case. The
liberalization of priceshad al so caused structural adjustment problemsduring the period of investigation.
Furthermore, the EEC argued that the World Bank report, on which Brazil appeared to rely to alarge
extent, itself had indicated that the price controls which were in place till September 1991 had had
an adverse effect on productivity levels and investment in the domestic industry in Brazil.

140. TheEEC saidthat it appeared from Brazil' sargumentsthat thefluid milk industry wasdifferent
from the milk powder industry because the domestic fluid milk from the formal market was converted
into milk powder in theformal market (and diverted asfluid milk into theinformal market) when there
was adisplacement of the fluid milk from the forma market. The EEC noted Brazil' s statement that
injury to fluid milk industry consisted of the stagnation of production, while theinjury to milk powder

3'Brazil provided the following data on skimmed milk powder for the period 1989-1991, in units
of 1,000 tonnes: domestic production (50.7, 38.9 and 39.6), total imports(44.7, 34.3 and 63), imports
from EEC (19.9, 12.9 and 39.6), carry over (10, -- and 26), apparent consumption (85.4, 61.8 and
76.6), EEC's percentage share in apparent consumption (23.3, 20.8 and 38.9), Brazil's percentage
share in apparent consumption (59.4, 62.9 and 51.7).
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industry arose from the need to hold high stocks. The EEC argued that though Brazil was arguing
that production in the fluid milk sector had stagnated, the data showed that it had actually increased
by 3.4 per cent in 1991 compared to 1990. Regarding the displacement of milk into the informa market,
the EEC pointed out that Brazil had itself stated that the producers hoped to earn ahigher return because
of thelower cost structure of theinformal market. Therefore, Brazil had not shown how the domestic
fluid milk industry had suffered any materia injury. Regarding the milk powder industry, the EEC
noted Brazil's argument that the injury was due to the need to hold high stocks, and that Brazil's
explanation was mainly in terms of the market for skimmed milk because "this type of milk is mainly
destinedtorehydration, and thuscompetesmore adver sely with domestic production”. TheEEC argued
that thisstricter definition of milk was also anew € ement, never mentioned earlier inthe Administrative
Orders Nos. 279 and 569. The EEC further argued that Brazil had not explained that skimmed milk
powder accounted for only about 20 per cent of its domestic production, afact that rendered Brazil's
arguments arbitrary; the EEC also argued that Brazil had aso not explained what it meant by "carry
over" and how this affected its calcul ations which were used to provide the information on domestic
production. The EEC pointed out that in the data provided by Brazil, the figure for imports from the
EEC should be 30.9 and not 39.6 for theyear 1991. Moreover, Brazil'sargument linking high imports
and production of milk powder should logically imply that whenever there were high imports of milk
powder the production of milk powder (particularly production of skimmed milk powder) should aso
show anincreasing trend. However, the datashowed that whiletotal imports of skimmed milk powder
increased during 1989 to 1991, the domestic production of skimmed milk powder decreased during
that period.

(© Causa link between allegedly subsidized imports and the injury

141. The EEC claimed that since Brazil had not complied with Articles 6:1 to 6:3 in determining
injury, and becausethe causal " effects’ under Article 6:4 had to beinterpreted asset out in Articles 6:2
and 6:3, logicaly Brazil could not demonstrate causality between allegedly subsidized imports and
injury as required under Article 6:4 of the Agreement. In addition, Brazil had not made any attempt
to consider whether factorsother than theallegedly subsidized importshad caused injury. For example,
imports from Poland had increased rapidly from zero in 1989 to 3,943 tons in 1990 and to 19,110
tonsin 1991. Brazil's own data showed that these imports were made at prices lower than the prices
of theimportsfrom the EEC. Regarding imports of whole milk powder, theimportsfrom Switzerland
increased from 9,048 tonsin 1989 to 13,783 tons in 1991 even though these imports were selling at
prices higher than those charged by the EEC. Therefore, the EEC claimed that Brazil had failed to
consider the whol e picture and to provide a reasonabl e expl anation of why the above-mentioned factors
did not detract from its affirmative finding on the effects on domestic industry. Article 6:4 laid down
alegal obligation to demonstrate that injury is caused through the effects of the subsidized imports
and that injury caused by other factors shall not be attributed to the subsidized imports. The EEC
thereforeconcluded that Brazil had failed to establishany causal link between theeffects of the subsidized
imports and the aleged injury to domestic producers, as required by Article 6:4 of the Agreement.
In addition, Brazil had not shown that it took account of factors other than the alegedly subsidized
imports in assessing the causes of the alleged injury, and had not shown that injury caused by such
other factors had not been attributed to the imports from the EEC.

142. The EEC argued that the requirement for " positive evidence' under Article 6:1 of the Agreement
meant that clear, definiteand certain evidenceon therelevant factorsmust form thebasisof thefinding.*®

*In this context, the EEC noted that the panel on " Canada - Grain Corn" had stated that a claim
that injury had been caused by potentia or likely imports of grain corn from the United States was
a " speculative exercise and had potentially very broad implications' and therefore, did not constitute
positive evidence as required by the Agreement. BISD 395411, 432



SCM/179
Page 39

The EEC dso stated that though the strict standard for positive evidence was somewhat less in the
situation of threat of injury, Brazil had claimed that the situation in this case was one of material injury
and not threat of injury. Brazil had clearly failed to meet the standard of " positive evidence" because
the Administrative Order No. 569 contained only a brief reference to the volume of imports which
showed afal of 1.3 per cent instead of a "significant increase" as required by Article 6:2; did not
consider the effect of theallegedly subsidized importson prices; did not discuss the consequent impact
of such imports on Brazilian producers; did not establish any causa link between the effects of the
allegedly subsidized imports and the alleged injury to domestic producers; and did not discuss whether
factors other than the allegedly subsidized imports were causing injury to domestic producers.
Consequently, Brazil had failed to carry out an objective examination because it had not examined
al the relevant facts that it was obliged to examine under Articles 6:1 to 6:4 (including facts which
might detract from an affirmative determination) and had al so failed to provide areasonabl e explanation
of how the stated facts in Order No. 569 supported, as a whole, the determination made by the
investigating authorities.

143.  Brazil argued that the data avail able with the Ministry at thetimeit madeitsfinal determination
to impose definitive duties showed clearly that the heavily subsidized imports from the EEC were
materialy injuring the domestic milk and milk powder industriesin Brazil. Even though the Ministry
was aware that other factors might be causing injury to the domestic industries, it was fully satisfied
that imports from the EEC, by themselves, wereaclear cause of the materia injury to thoseindustries.
The causal link was shown by theloss of market share held by the Brazilian producers, by the increased
market share held by the subsidized imports from the EEC, by the displacement of domestic fluid milk
into the informa market and to the milk powder factories, and by the decline in prices received by
Brazilian producers resulting from excess supply originating in the increased subsidized imports from
the EEC.

144.  Brazil said that the rise in the volume of subsidized imports of milk powder from the EEC
had a direct impact on the level of pricesin the Brazilian market. Data regularly collected by, and
thus availableto, the Government during the investigation showed that average producer prices of milk
in Brazil had first increased from US$0.23 in 1989 to US$0.28 in 1990, and then decreased by
21 per cent to US$0.22in 1991. Average monthly producer pricesin Brazil in 1991 were below the
corresponding 1990 prices in 11 of the 12 months. These low prices had a severe injurious impact
on the domestic industry. They discouraged investment and materialy retarded the devel opment of
production facilities to increase productivity levelsin Brazil at atime when Brazil had eliminated price
controls on the domestic dairy products and was expecting that the domestic industry would be able
to benefit from thisliberalizing policy and accumulate the capita required to make the severely needed
investments in the industry. The subsidized imports prevented this from happening and, in Brazil's
view, this constituted a major harm to the industry. Brazil said that the World Bank had also found
that imports of subsidized milk products had a detrimenta effect on the long term viability of the
Brazilian milk industry, and had recommended that Brazil impose atariff on these subsidized imports.*

145. Brazil said that the EEC's protest that Brazil should have countervailed other suppliers, such
asPoland, aswell as(or instead of) the EEC waswithout merit. The question was not whether imports
from other sources or any other factors caused material injury. The question was whether subsidized
imports from the EEC caused materia injury. Brazil had correctly concluded in its investigation that
they did, and so decided to impose countervailing duties on them. The fact that Brazil might have
justifiably imposed such duties on imports from other sources did not detract from the accuracy of
Brazil's conclusion with regard to imports from the EEC, nor from the propriety of the actions taken
in respect to these imports.

*The World Bank (1991), op. cit.
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146. Brazil clarified that the investigating authorities nonetheless had considered the other factors
when they decided to impose countervailing duties in this case, but they were convinced that these
factors were not causing injury to the domestic industry. Imports from sources other than the EEC
were examined with particular attention and the investigating authorities were aware that imports of
milk powder from sources other than the EEC, particularly from Poland, wereasoincreasing in 1991.
However, it was observed that they had not caused the same problems as those raised by the imports
from the EEC because of the differences when compared to imports from the EEC. For instance,
the impact of imports from Poland was much less than theimpact of the imports from the EEC because
of thelarge share of the latter in Brazilian imports of milk powder. Brazil said that the share of imports
from the EEC in Brazilian imports of milk powder increased from 31.36 per cent in 1990 to
39.53 per centin 1991, and was still rising in thefirst quarter of 1992. Also, the Ministry had reliable
information that the increased imports from Poland derived mainly from exceptional circumstances
in Poland and that they were not likely to continuetheir rate of increase. Brazil added that theimports
from Poland were of low quality milk powder, and Poland had never been a traditional supplier to
Brazil. The pricesfor these imports did not decrease as much as those for the imports from the EEC.
Furthermore, in the beginning of 1992, a significant decrease in imports from Poland was observed,
which was different from the situation for imports from the EEC. In addition, the investigating
authorities believed that the presence of imports from Poland in the Brazilian market, rather than in
the EEC's market that was much closer to Poland, most likely had resulted from the same policies
and programmes of the EEC that led to the presence of subsidized imports of milk powder from the
EEC into Brazil.

147.  Brazil further argued that imports from some other countries had a higher price than those
from the EEC and were not destined for rehydration. For imports from Switzerland, the effect was
not the same as the imports from the EEC. According to information available to the investigating
authorities, which had also been supplied to the EEC, Switzerland's sharein Brazil'simports of milk
powder declined during 1989 to 1991 while the share of imports from the EEC increased during this
period.* Regarding import prices too, the decline in the case of the prices for imports from the EEC
was more than that for the imports from Switzerland.*

148. TheEEC saidthat Brazil' sargument regarding aconsideration of factorsother thantheallegedly
subsidized imports from the EEC was that the investigating authorities were "aware" of these factors.
However, it appeared that the authoritiesdid not find it appropriateto explain in Administrative Orders
No. 297 and 569 what these other factors were and how they related to the affirmative determination
made in these Orders. Brazil had not found it necessary to reply in a detailed and convincing manner
regarding these aspects even in its written and oral submissions to the Panel.

“‘Whiletotal imports of milk powder from Switzerland increased by 60.5 per centin 1991, imports
from the EEC increased by 109 per cent. For imports of skimmed milk powder, the category which
dominates the Brazilian imports of milk powder, the increase in imports from the EEC in 1991 was
139 per cent, which resulted in the EEC accounting for animport share of 49 per cent for this product.
Thus, in 1989, Switzerland's share in Brazil's imports of milk powder was 29.9 per cent, compared
to 37.1 per cent for the EEC. In 1990, the former's share dropped to 17.2 per cent while the latter
maintained its share at 31.3 per cent. In 1991, the EEC's share increased to 40.9 per cent, while
Switzerland's share remained at 17.71 per cent.

“The average import price declined by 16.5 per cent in 1990 in comparison to 1989, and by
14.6 per centin 1991. The corresponding decreasein the price of importsfrom Switzerland was 14.04
and 7.09 per cent, and for the imports from the EEC was 13.63 and 25.57 per cent.
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149. The EEC said that it had not argued that Brazil should have imposed countervailing duties on
other suppliers, such as Poland. Rather, it had submitted that Brazil should have considered, in
conformity with theprovisionsof Article 6:4 of the Agreement, whether other factorshad caused injury
toitsdomestic industry. Administrative Order No. 569 did not address the question of whether other
factors had contributed to injury. Neither did Brazil's reply to the EEC's written request of
31 August 1992. If Brazil was aware that other factors might have been causing injury, it should have
examined them at thetime of imposing the definitive duty, and provided an anaysis of that examination
in Administrative Order No. 569. As with the other aspects to be considered under Article 6, the
signatories had an obligation to examine and provide a reasonabl e explanation of the impact of factors
other than allegedly subsidized importsonthedomestic producersin the decisionimposing the definitive
duties. Since the documents notified to the EEC did not contain any information on the factors other
than allegedly subsidized imports, the EEC was not aware of what relevant information was available
with the investigating authorities in Brazil.

150. Moreover, the EEC said that sincethe resale pricesin Brazil were liberalized for the first time
in September 1991, Brazil's market was apparently undergoing structural adjustments during the time
period considered by Brazil. Also, Brazil had not discussed the quality factor, i.e. the effect of higher
quality EEC products on domestic demand, nor did it discuss how other exporting countries (e.g.,
Argentina, Switzerland and Uruguay) had managed to export substantial quantities of the products
concerned at prices higher than those of the EEC's exporters. The EEC recalled that in its answer
to aquestion by the EEC, Brazil had indeed " conceded" that the quality of EEC products in question
was higher than those of Poland.

151. Brazil reiterated that the relevant information was in the record of the case, and the interested
parties could have accessto it by following due process, i.e. requesting for theinformation as provided
in Brazil's Resolution CPA 1227. By raising the issue of information contained in the Administrative
Order No. 569, the EEC was focusing on procedura technicalities rather than on the factual aspects
because the factud aspects were clear and because they fully justified Brazil' s action under the Agreement
and the General Agreement. Brazil was aware of, and had aways upheld, the importance of due
procedure. However, the heart of the matter was that the EEC heavily subsidized its exports of milk
powder to Brazil, and this had resulted in a displacement of Brazilian milk, suppression of Brazilian
prices, and stagnation of the Brazilian investment.

152.  Furthermore, Brazil argued that it had been faced with an insufficient reply to itsquestionnaire
by the EEC and no replies received from the exporters. This left Brazil with no other option than
toresort to Article 2:9inorder to carry ontheinvestigation.** Brazil said that whilethe EEC' s detailed
guestions to Brazil on 6 May 1992 had been answered by Brazil in its letter of 27 July 1992, when
Brazil submitted its questionnaire to the EEC on 18 May 1992, the EEC indicated that a response to
this questionnaire would be provided only after the provisional duties were suspended and after the
consultations had been held and concluded with a satisfactory result. The EEC had also declined to
heed Brazil's request that the questionnaire be forwarded to the exporters. When the answers to the
Brazilian questionnaire were submitted by the EEC on 24 June 1992, Brazil had found that response
wholly inadequate because there was no response to virtually all the questions.*® Specificaly, the EEC

“2A copy of this questionnaire was provided to the Panel.

“3The points regarding which Brazil had sought information through the questionnaire were: the
structure of the production sector of the products under investigation, how the sector was organized,
recent developmentsin the sector, cost of production of theinvestigated productsin the EEC, specific
government incentive programmes for production, export or commercialization, sales, total exports
and exports to Brazil, the price structure for domestic sales and exports, the relevant legidlation, the
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had furnished a copy of an internal regulation (i.e. Commission Regulation (EEC)1513/92), and data
on total exports of skimmed milk powder from the EEC for a period different from the period of
investigation established by Brazil. Regulation 1513/92 becameeffectiveon11 June 1992 and provided
no information concerning the level of restitution payments during the April 1991-March 1992 period
of investigation. In these circumstances, Brazil was fully justified under Article 2:9 of the Agreement
to proceed onthebasisof thefactsavailable. Thesefactshad overwhel mingly established that subsidized
imports from the EEC, by themselves, were the cause of material injury to the milk and milk powder
industries in Brazil, and that Brazil's decision to impose definitive countervailing duties was fully in
accordance with the Agreement.

153. TheEEC pointed out that Brazil had not said inthe AdministrativeOrdersNo. 279 and No. 569
that because the information the EEC had provided was insufficient or inaccurate it was making the
use of Article 2:9. Furthermore, the EEC disputed Brazil's claim that it had not fully answered the
questionnaire.* Firstly, it had appeared to the EEC that a substantial part of the questionnaire related
to anti-dumping and not to countervailing duty cases.”® The EEC had attempted to clarify which parts
of the questionnaire it should reply to at two separate meetings with DECEX on 25 May and
23 June 1992, but did not receive aclear reply. Secondly, according to paragraphs 1to2.11 and 2.14
on pages 4-5 of the questionnaire, the EEC was expected to supply information on theinternal company
structure of the production enterprises and the activities of each exporter of milk powder in the EEC,
but the Commission, to whom the questionnaire was addressed, did not have thisinformation. Therefore,
it distributed the questionnaire to the dairy industry and to its Member States. Thirdly, in addition
to providing therelevant legislation, the EEC had provided aclear description of assistanceto exporters
of milk powder and the amounts of export refunds (which had hardly changed since the beginning of
the investigation period). This, according to the EEC, covered points 2.12-2.13 on pages 5-6 of the
guestionnaire. The EEC also said that pointsi1.2.1-11.2.3 on pages 9-11 of the questionnaire had been
fully replied because the entire copy of the EEC legislation was sent to Brazil. Also, to the extent
points 11.1.(i)-11.1.(vi) were applicable to the proceedings, they were answered by sending the EEC
legislation. The EEC explained that under the EEC law, Member States were not allowed to provide
additiona or supplementary assistance to exports of the productsin question. Therefore, to the extent
points I1.1.(i)-11.1.(vi) referred to national assistance, they were irrelevant for the present case.
Furthermore, the EEC aso provided data on the exports of milk powder from the EEC to Brazil and
other third countries for the period 1985-91.“¢ Points 2.16.1-2.16.3 on page 8 of the questionnaire
were optional, and the EEC had no remarks to make with regard to those points.

154.  For export restitutions, the EEC said that it had provided the most up-to-date information,
i.e. Regulation 1513/92, from which Brazil had used the dataiin its definitive determination. The amount
of such refunds for both skimmed milk powder and whole milk powder had remained fairly stable
since 1990. The EEC argued that if Brazil had considered that the data for export restitution in the
previous years was essential for determining the actual level of countervailing duty, it could have
requested that data from the EEC. However, Brazil did not do so athough the EEC had expressly
stated in its reply that it was willing to provide additiona information to Brazil and was willing to
submit al the information to on-the-spot verification. In the absence of clarifications requested by
Brazil, the EEC had concluded that it had provided sufficient information to the questionnaire. The

agencies involved, the criteriafor eigibility, producers and/or exporters that had applied for any of
the programmes, and the details of the so-called restitution programme on exports.

“A copy of the EEC's reply to the questionnaire was provided to the Panel.
“Paragraph 2.15, page 7 of the questionnaire.

““Data on exports to third countries were requested on 23 June 1992 by the Brazilian authorities.
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EEC further argued that Brazil itself could easily have traced back the level of export restitutions by
checking thereferences to the previous Regulationsin Council Regulation (EEC) No. 1513/92, acopy
of which was provided officially to Brazil in the reply. The EEC aso argued that Brazil had not
explained why it considered the EEC's reply inadequate and what more information it would have
required from the EEC in order to make its determination.

155. The EEC said that it could not order its exporters to reply to the questionnaire. However,
the EEC had encouraged the exporters to reply, and this was shown by the fact that the EEC had
forwarded copies of the questionnaire to ASFALEC and ASSILEC, the main dairy associationsin the
EEC, and to representatives of the Member States for distribution to exporters and had explained to
them the importance of the Brazilian action.*” However, since the EEC could not get a clarification
from Brazil about which parts of the questionnaire should be replied to, it was not able to accordingly
inform its exporters. In support of the contention that the EEC could not get a clarification from the
Brazilian authorities, the EEC said that in paragraph 3 of the common communiqué of the consultation
meeting of 23 June 1992, DECEX had stated that certain parts of the questionnaire may not berelevant,
but DECEX did not say which parts these were.* The EEC aso noted that if Brazil was expecting
answers regarding the assistance provided to the exporters, then the reply of the EEC had aready
provided the relevant information because the exporters could only reply about the company structure.
Thus, inthecircumstances, theEEC consideredthat it had doneall it could to encouragetheparticipation
of its exporters.

156. Brazil said that the EEC's acknowledgement that it had distributed the Brazilian questionnaire
to the exporters organizations meant that the exporters had been notified and that they were aware
of theinvestigation and of the opportunity of making their viewsknown to theinvestigating authorities.
However, the exporters were apparently not interested in taking advantage of that opportunity since
there was no record of any reply having been received from them directly or through the good offices
of the Commission. Brazil also argued that thetext of theletter which the EEC had sent to theexporters
associationsdid not seemto corroboratethe EEC' s statement that the EEC had encouraged the exporters
to send replies to the questionnaire.

157.  Further, Brazil did not consider that the EEC had really responded to the questionnaire. The
guestionnairetransmitted to the EEC was clear in expressing the period of investigation, and contained
guestions about the official programmes for the producers and exporters of milk powder. The EEC's
response was not clear because it did not cover the investigation period, and because there was not
asingle answer to any of the questions formulated by the Brazilian investigating authorities. The EEC
had replied to the questionnaire in a perfunctory and unhelpful manner, a fact which could be
corroborated by an examination of the contents of the questionnaire and the reply by the EEC.
Therefore, Brazil was surprised by the EEC's claim that Brazil had never explained why it considered
the EEC' sreply inadequate. Therewasonly asimpleletter from the Commission expressing thevalues
of export restitution relating to milk powder, with an indication to read what was included in a copy
of the Commission Regulation 1513/92, dated 11 June 1992, which came into force after its date of
publication and did not cover the investigation period. Regarding the EEC's statement that " Brazil
could haverequested thelevel of export restitutionsfor the previousyears', Brazil said that the contents
of the questionnaire showed that such arequest had actually been made. Also, though the EEC provided
Brazil with data on its exports of milk powder to al its trading partners for the period 1985 to 1991,

“"The EEC provided the Panel with a copy of its letters to the exporters' associations.

“The text in the common communiqué was as follows: "DECEX is waiting for the reply to the
guestionnaire sent to the EEC and agrees that some of its parts may not be fully applicableto the case
in hand, in which case a justification should be provided."
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there was no reference to the first quarter of 1992, nor an indication that datareferring to that period
would be presented later. Regarding the EEC'sclaim that it had stated initsreply to the questionnaire
that it was willing to supply further data and was willing to submit all the information to on-the-spot
verification, Brazil argued that the EEC did not provide the dataon thefirst two months of 1992 even
when it became availablein June-July 1992. The availability of the new datawould aso havejustified
the continuation of consultations started on 23 June 1992. The EEC however did not continue
consultations, which again reflected the lack of co-operation from the EEC in this case (see below for
details of the arguments relating to consultations).

158. Regarding the EEC's argument that some portions of the questionnaire appeared to apply to
anti-dumping and thus it was not clear which parts of the questionnaireit should havereplied to, Brazil
argued that the di stinction between anti-dumping and countervail was obviousto anyonewith aminimal
experience of these type of cases. The EEC was one signatory with the largest experience in these
fields, and it was not excessively difficult to select the questions to answer only in the case of
countervailing duties provided there was any actua willingness or possibility to reply to the
guestionnaires. It had not occurred to the Brazilian authorities that such doubts would or could occur
to experts in Brussels or to people with any knowledge of countervailing and anti-dumping practices.
Brazil was thus puzzled at the EEC's claim that there was any difficulty in deciding which parts of
the questionnaire to answer.

159.  Brazil further argued that after the consultations on 23 June 1992, a common communiqué
wasissued by the two parties whichincluded the statement that the countervailing duty had been applied
onthebasisof theinformationavailable. Thecommuniquéstatedinrelevant partthat " DECEX declared
to haveestablished thead valoremamount on thebasisof avail ableinformation and technical assessment
of the Brazilian Government, trying to keep it aslow as possible”. This, according to Brazil, showed
that the EEC was aware of the fact that the decision was based on Article 2:9.

160. Inresponseto aquestion by the Panel, Brazil said that not responding to an offer of Article 3:1
consultations did not by itself warrant the use of Article 2:9. Brazil said that it was the duty of the
investigating authorities to seek all information relevant to the case in all available sources until such
time as they satisfy themselves that al requirements for making the findings were met.

161. Brazil acknowledged that its recourse to Article 2:9 as a result of the EEC's refusa of the
February 1992 offer to consult might have been inappropriate and that the invocation of Article 2:9
for the application of provisiona dutieswas not reflected in the public notice. However, theimposition
of provisional dutieswasfully justified on the existing record, and Brazil wasfully justified in invoking
Article 2:9 in reaching the decision on definitive duties, inter alia, on account of the EEC's casua
treatment of the questionnaire.

162.  With reference to Brazil's complaint that the data for the first two months of 1992 was not
provided by the EEC when that data had become available, the EEC said that even in July 1992, the
available information was provisiona and subject to amendment. On the other hand, Brazil, as the
importing country, wasin abetter position to get datasooner because thedatafrom an exporting country
was not entirely reliable sinceit was not always clear whether the destination of the exported products
was ultimately that which was stated by the exporters. The EEC argued that during the consultation
meeting held on 23 June 1992, i.e. before the data became available, Brazil had requested the EEC
for export data concerning markets other than Brazil for the years 1989, 1990 and 1991, but not the
export datafor the first two months of 1992. Brazil did not ask for that data even at the conciliation
meeting of 21 July 1992. Therefore, the relevance and consequences of supplying this information
after the expiry of the deadline stated in the questionnaire was not clear to the EEC. Moreover, since
the exact reference period in the questionnaire was not clear and the EEC could not clarify which parts
of the questionnaire to reply to, the EEC had not been sure whether it had to supply data for those
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two months. If Brazil needed the data, it should have asked the EEC about it after the reply was
submitted because the EEC had offered to provide more dataif required. Brazil did not make such
arequest and the EEC concluded that Brazil did not need that data.

163. The EEC disagreed with Brazil's contention that the EEC's reply to the questionnaire was
inadequate. The EEC argued that there were many ways to reply to a questionnaire, i.e. one could
provide a detailed response or aresponse in a summary form. The response of the EEC which was
sent to Brazil pertained to only some of the questions asked, and on the basis of that responseit would
be appropriate for Brazil to assume that the EEC did not have any answers to the other questions.
Furthermore, the EEC said that prior to answering the questionnaire, it had made an attempt to clarify
which parts of the questionnaire were relevant, but did not get any clarification on that point. The
EEC argued that the Brazilian questionnaire itself was not provided in a clear manner. For example,
there could have been a cover letter which could have indicated which questions were relevant and
the EEC would not havehad difficulty in answering therelevant questions. Moreover, if Brazil required
some additional information or clarification then it should have asked the EEC, in particular due to
the EEC's offer to provide additional information or clarification if so requested by Brazil. The EEC
argued also that, except for the questions relating to the internal company structure of the production
enterprises, it had replied to al the questions, bearing in mind that for some questions there was no
need to reply.

164. Brazil argued that an appropriate reply to the questionnaire required that each question be
addressed separately. The EEC did not do so. Brazil disagreed with the EEC's statement that if the
EEC had not replied to any particular question, then Brazil could have considered thelack of an answer
as indicating that the EEC did not have any answer to that question.

165. Brazil also argued that as the EEC had itself acknowledged, the exporters in the EEC did not
know the precise destination of their products. The best sources of information in this case were the
trading companiesin charge of import/export operationsin Brazil. These companieswerefully aware
of the proceedings and the information on the relevant information with them was already available
from them to Brazil. Therefore, in the circumstances, any formal request for clarification regarding
the inadequacies in the EEC's replies did not seem necessary to the Brazilian authorities.

166. Brazil further argued that it did not seek clarifications from the EEC with regard to itsreplies
to the questionnai re because Brazil was discouraged by the content of the EEC' sletter of 25 May 1992.
In that letter, the EEC had said that it would only consider replying to the questionnaire "after the
suspension of provisional measuresha[d] been obtained and the satisfactory result of consultationsha[d]
been reached", and that the EEC was "firmly opposed to the direction that made the EC responsible
for the distribution of the above-mentioned questionnaire to the enterprises involved".* The EEC's
vague answer to the questionnaire only illustrated the total lack of co-operation by the EEC. While
Brazil had co-operated with the EEC in this case, Brazil in turn had not received the co-operation from
the EEC throughout the investigation that a signatory to the Agreement had the right to expect from
other signatories. The Brazilian authorities had concluded, on the basis of the EEC' sreactions at that
time, that any attempt to obtain further information would be fruitless.

167. Brazil argued that it had been very co-operative in this case and had maintained transparency,
but the EEC had started a hilateral dialogue with Brazil only after the Committee meeting on
28 April 1992 in Geneva. Brazil argued that even subsequently the EEC had not co-operated in this
case, and Brazil claimed that the lack of co-operation by the EEC had been very harmful to the

“Brazil noted that the latter was a gratuitous contention since the EEC had actually forwarded the
guestionnaires to the producers, as the EEC later informed the Panel.
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investigation. Failure to accept to promptly hold consultations had some influence on the course of
the investigation. Also, Brazil argued that by not informing the investigating authorities about the
guestionnaireshaving been passed ontothe exporters, the EEC had affected the proceedings. According
to Braxzil, since it was deprived of the opportunity for clarification in consultations with the EEC's
experts on dairy products trade, and faced with an insufficient reply to its questionnaire by the EEC
and none received from the exporters, it was left with no option other than to resort to Article 2:9
to carry on itsinvestigation. Thus, Brazil argued that any shortcomings in the record concerning the
amount of subsidies®, and any failure of the European exportersto participate on the question of injury
or subsidies, was also the responsibility of the EEC.

168. Toillustrateto the Panel that the EEC had not co-operated in this case, Brazil made particular
reference to anumber of events during the consultation phase. Brazil argued that lack of co-operation
by the EEC ranged fromitsrefusal to engagein meaningful consultations, to makeavail ableinformation
in its possession concerning theidentity and addresses of exporters, and itsinsistence that consultations
be held away from Brasiliawhich was the location of therelevant officials and records. Brazil argued
that further evidence of lack of co-operation was provided by the EEC's response to the letter
accompanying Brazil's questionnaire that the EEC would reply only after the provisiona measures
were withdrawn and depending on the results of the consultations on the matter.

169.  With regard to the EEC's lack of co-operation during consultations, Brazil recalled that the
EEC had not responded to Brazil's request for consultations under Article 3:1, and that the EEC had
requested consultations with Brazil only after the imposition of the provisond duties. These consultations
were delayed because the EEC wished to hold them in Geneva, while Brazil preferred to hold them
in Brasilia since the responsible officials were there. In addition to the technical considerations for
holding consultationsin Brasilia, Brazil would haveincurred high costsin terms of human and financial
resourcesif the consultationswere held in Genevabecause the record of theinvestigation wasin Brazil.
Brazil had suggested to the EEC that the consultations be held in Brasiliaon 25 May 1992. On that
date, an official from the EEC visited the Ministry in Brasilia and requested a copy of the petition
which was provided to him. However, this official had aletter which stated that since Brazil had not
accepted holding meetingsin Geneva, the EEC could not agree to consultations on 25 May 1992, and
that the meeting on that date could not be treated as consultations. Brazil argued that the abundant
documentation of this case was made available to the EEC' s representative but he was not able to focus
on specific aspects for clarifications.

170.  Brazil said that the consultations were held later, on 23 June 1992 in Brasilia, nearly four months
after the Brazilian offer of consultationsto the EEC. During these consultations, however, the EEC's
representative informed the Brazilian representatives that he had no specific knowledge of agricultural
policies, and was not prepared to discuss the specifics of the EEC subsidies programme. Brazil thus
argued that the EEC had not held genuine consultations. Moreover, just 13 days after the consultation
meeting, the EEC had filed a request with the Committee for conciliation for reasons of "the failure
of consultations under Article 3:2 of the Subsidies Code ... [and] ... Brazil' s falure to respond adequately
to written requests for information from the European Community.” This, for reasons stated above,
wasnot an accurate representation of thesituation. Nonetheless, Brazil had not presented any objections
to the EEC's requests for conciliation and the establishment of a panel.

According to Brazil, the amount of subsidization had been determined by using the same
methodology as that used for the purpose of the provisional determination, and the lower rates were
a consequence of more accurate information, and the determination that countervailing duties need
not equal the full amount of subsidy.
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171. The EEC argued that if Brazil did not consider that the EEC had co-operated sufficiently, it
should have stated in the Administrative Orders that it had based its findings on the facts available,
or could have said so at least in itswritten reply of 30 September 1992 to the EEC' s questions. Brazil
had not made such a claim even at the conciliation meetings.

172.  Furthermore, the EEC disagreed with Brazil's contention that it had not co-operated in this
case. The EEC argued that the note of 18 May 1992 from Brazil which informed the EEC about
initiation of theinvestigation was provided more than one month after the imposition of the provisional
duties. Since the EEC had not been notified that the investigation was taking place, the imposition
of the provisiona duties could not be linked to any alleged non-co-operation of the EEC. Regarding
co-operation in the investigation pertaining to the definitive determination, the EEC argued that it had
replied to the questionnaire within the stipul ated time period, and Brazil had not sought any clarification
or further information from the EEC. The EEC had mentioned in its response to the questionnaire
that it was willing to provide additiona information if requested by Brazil.

173. The EEC recalled that it had been still considering the Brazilian offer of consultations under
Article 3:1 when Brazil initiated the investigation without notifying the EEC of the initiation.
Subsequently, after the imposition of provisional duties about which the EEC had as yet not been
officially notified, the EEC had requested consultations to be held in Geneva because the experts on
procedura matterswere permanently stationed in Geneva, and the consultations could have taken place
quickly and without the need to send officials from Brasiliaor Brussels. Theissues at that time were
related to procedura aspectsbecausethe EEC had just beeninformed about theimposition of provisional
measures, and hence the discussion could have been held more rapidly in Geneva. If there was aneed
to refer to the record, the EEC's officias in Brasilia could have done so on the spot. Moreover, if
Brazil possessed al the information that it claimed, it should have stated this information in the
Administrative Orders that imposed the provisiona and definitive duties, because that was what the
Agreement required. Brazil did not provide such information even during the conciliation meeting
of the Committee. The EEC argued that Brazil had refused consultations under Article 3:2, and had
also refused to supply in writing the evidence used to justify the imposition of provisional duties, in
spite of arequest made by the EEC under Article 2:5 and 2:15 of the Agreement. When it became
clear that Brazil would continue to refuse consultations in Geneva, the EEC agreed to hold the
consultations in Brasilia on 23 June 1992 so that it could have an opportunity to at least put its point
of view to the Brazilian authorities.

174.  Withregardto Brazil' s adlegation that the EEC had delayed consultationsin this case, the EEC
argued that Brazil took 19 daysto reply to the EEC's letter of 30 April in which the EEC had stated
its wish to hold bilateral consultations under Article 3:2. Meanwhile, the EEC had confirmed by its
letter of 6 May 1992, its request to obtain more information and to consult on the matter. Instead
of providing the information requested by the EEC, Brazil had proposed in its reply that consultations
be held on 25 May 1992. In order to conduct proper consultations, the EEC required adequate
information or preparation to discusstheissues. The EEC had found the discussions on 25 May 1992
useful because a number of points were discussed and the EEC had for the first time obtained trade
statistics and certain portions of the complaint. However, the senior Brazilian officia at that meeting
was not in a position to confirm what parts of the questionnaire the EEC should reply to. The letter
presented by the EEC representative to the Brazilian authorities before the meeting of 25 May 1992
merely reflected the fact that the meeting was not an Article 3:2 consultation, but was intended to be
an inspection of the files and an opportunity for general discussion.

175. The EEC argued that with Brazil delaying consultations, and the provisiona duties being in
force, the EEC had to request a conciliation meeting of the Committee in order to protect the interests
of its exporters. Moreover, it had transpired in the meetings of 25 May and 23 June 1992 that Brazil
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had strong views about the conformity of its procedures with the Agreement, and the prospects of
reaching a mutually agreed solution were dim.

176. Regarding Brazil's argument that the EEC' s response on receiving the questionnaire showed
lack of co-operation, the EEC explained that it had been unsuccessfully requesting consultations with
Brazil for almost one month and had been unable to obtain any explanation of why the provisional
duties had been imposed. In those circumstances, the EEC was unwilling to acknowledge receipt of
the questionnaire without once again requesting consultations and protesting against Brazil' s violation
of Article5:1. Therefore, the tone of the EEC's letter was rather firm. Also, the EEC was under
enormous internal pressure from its exporters to get the provisional duties lifted as soon as possible.
Thus, the EEC's statementsin its letter of 25 May 1992 had to be considered as a normal negotiating
position, whichwasnatural in aninternational tradedispute. Thefact that answersto the questionnaires
were provided in time showed that the statement of the EEC in its letter of 25 May 1992 did not in
any materia way impede, prevent or affect the ability of the Brazilian investigating authorities to properly
carry out their examination and respect the requirements of the Agreement. Moreover, the EEC argued
that it had never concealed that it distributed the questionnaires to the exporters three days after it had
received it from Brazil, and would have provided this information had it been asked earlier.

177.  Brazl sad that the EEC's letter dated 25 May 1992 was a much more blunt show of intimidation
tactics than a " normal negotiating position, quite natural in international trade disputes’. There was
no "trade dispute” as such at that time. The EEC had requested consultations on 30 April 1992 and
Brazil had accepted them on 19 May 1992. On 25 May 1992, the date suggested by Brazil for
consultations, Brazilian authorities expected to hold consultations intended to " clarifying the situation
as to matters’ related to the case and to "arriving at a mutually agreed solution”. However, the EEC
itself decided not to consider the meeting of 25 May 1992 as the formal opening of consultations, and
therefore dropped from its agenda discussions aimed at " arriving at a mutually agreed solution™ which
wastheonly point capableof givingrisetoanegotiation. Therewas, therefore, nothing left to negotiate,
and so there was no need for any "negotiating position". Brazil further argued that there should be
no reason for the EEC to resort to intimidation tactics and to unreasonable demands. The issue of
a lifting of provisional duties could perhaps have been considered in negotiations in the context of
consultation had they been held on 25 May 1992. However, in the context of what turned out to be
an "informa" meeting on 25 May 1992, it wasnot logical and appropriateto try to "negotiate” areply
to the Brazilian questionnaire in exchange for the lifting of the provisional duties. Brazil also said
that given the enormous pressure on the EEC from its exporters to obtain a lifting of the duties, it
was not understandable why the EEC delayed the negotiations in this case. It appeared to Brazil that
the EEC was not interested in any mutually agreed solution to this case.

178. Brazil disagreed with the EEC's view that consultations were intended to concentrate on
procedura aspects. According to Brazil, the consultations were intended to focus on the substantive
aspects of the matter, and therefore, the appropriate persons to take part in the consultations were not
those in Geneva but the Government experts in the dairy products trade in Brasilia. Brazil's position
was that it was willing to give al necessary clarifications to the EEC through bilateral consultations
but the forum for bilatera consultations was Brasilia because the documentation was available there.
Regarding the EEC's point that Brazil had not provided the relevant information to the Committee
at theconciliation meeting, Brazil said that thereweredifferent functionsfor signatoriesduring bilatera
consultations and for the Committee once the matter was brought to Geneva at the proper time for
the proper reasons. All endeavours to hold fruitful consultations had to be exhausted before Brazil
could provide information to the Committee. When the moment came to provide the relevant information
that was on the record, Brazil did provide that information.

179.  Brazil argued that it was responsible for only ashort part of the delay in consultations, namely
from 30 April 1992t019 May 1992. Brazil hadrepliedtotheEEC on19 May 1992 and the subsequent
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delay was entirely due to the EEC either on account of a failure on the part of the EEC to reply to
Brazil or the EEC's insistence on holding consultations in Geneva. After the imposition of definitive
duties, the EEC had requested for consultations in aletter dated 31 August 1992. Brazil had replied
to thisrequest on 30 September 1992, and the consultations were held on 5 October 1992. The delay
in Brazil's reply was partially due to internal instability in the country on account of the proceedings
for impeachment of the President of the Republic. However, at the consultation meeting the EEC's
representatives said that they were "not prepared” to hold consultations and failed to inform Brazil
that arequest under Article 17 of the Agreement had already been sent to the GATT Secretariat four
days earlier.

180. The EEC argued that its officials were fully authorized to consult and were fully briefed on
the case for both consultation meetings with Brazilian officials under Article 3 of the Agreement on
23 June 1992 and 5 October 1992. This could be seen from the common communiqués of these
consultation meetings.®® Regarding Brazil's allegation that the EEC was "not prepared” for the
consultations held after the imposition of definitive duties, the EEC argued that it was Brazil which
took a month to reply to the EEC's request of 31 August 1992 for consultations. The justification
provided by Brazil that the delay was due to political instability was not convincing; the EEC left
it to the Panel to decide how the daily work of an administration was affected by an impeachment of
the President of a nation. In light of the delay by Brazil, the EEC had aready sent a request for
conciliation under Article 17 of the Agreement.®> However, immediately on receiving the Brazilian
reply of 30 September, the EEC held consultation in Brasilia on 5 October 1992, but the EEC was
again faced with an uncooperative attitude by the Brazilian authorities.

181. TheEEC argued that it was incorrect to claim that the EEC was not interested in any mutually
agreed solution in this case, in particular because the EEC had an interest in resolving the dispute as
soon as possible while Brazil might have had an incentive to delay. At the meeting of 25 May 1992,
the EEC's representative requested through separate letter another consultation meeting as soon as
possible. This request was renewed by letter of 3 June 1992. Brazil replied by letter only on
17 June 1992. The EEC, in contrast, replied the same day to the Brazilian letter of 17 June 1992,
accepting the Brazilian offer of consultations. Thus, the record showed that it was Brazil and not the
EEC which had delayed consultations on both occasions relating to the provisiona and definitive
countervailing duties.

182.  Regarding the EEC'sresponse of 25 May 1992 to Brazil' s letter accompanying the questionnaire,
the EEC reiterated that its actions showed that the response was a negotiating position. The EEC did
not intend to reject the questionnaire. It provided a reply within the time period specified. It sent
the questionnaire to the EEC dairy associations on 21 May, i.e. immediately upon receipt of the
guestionnaire, and before 25 May 1992, i.e. the date of the EEC' s letter to Brazil. The EEC had also
drawnthe attention of the dairy association to thetimeframe of 40 daysand the partsof thequestionnaire
that seemed relevant in this case. The EEC's behaviour and the text of the letter (in particular
paragraphs 4, 5 and 6 of the letter) showed that the EEC did not intend to reject the questionnaire but

*The EEC said that this could also be seen from its notes of the meetings. Copies of the common
communiqués were provided to the Panel.

*2The common communiqué of the consultation meeting of 5 October 1992, stated in the relevant
part regarding conciliation that: "The EC representative informed the Brazilian Authorities that for
the absence of areply in duetime from DECEX to the questions raised in letter No. AMF/jq 613/92,
and reiterated in letter No. AMF/jq 682, 23 September 1992, from the EC Delegation in Brazil, the
necessary steps were taken for a conciliatory meeting to be held at the Subsidies Committee of the
GATT in Geneva."
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intendedtoreply toit, provided consultationson theprovisional dutieswould beheld assoon aspossible.
Infact, it wasclear from the EEC's behaviour before and after theletter of 25 May 1992 that the EEC
had decided to reply to the questionnaire and had aready taken the appropriate steps to do so.

5. Provisiona and Definitive Countervailing Duties on Certain Types of Milk

183. The EEC said that the Administrative Orders Nos. 297 and 569 had in addition to imposing
measures agai nst imports of milk powder, alsoimposed provisiona and definitive countervailing duties
on severd types of milk products.>® The provisiona and definitive duty determinations contained
absolutely no evidence of any material injury to domestic producers having been caused by imports
of these products and their effect on pricesin the Brazilian market for like products, nor of the possible
impact of these imports on Brazilian producers. The EEC therefore argued that the provisiona and
definitive duties on these types of milk products had been imposed in violation of Articles 6:1 to 6:4
of the Agreement.

184.  Brazil saidthat inthiscasetheinjury wasfound to thedomestic industry producing milk powder
as wel| asthe domestic industry producing fluid milk (for details, see Section 1V.4 (b) and (c)). There
was adequate basis to impose countervailing measures on the products covered by the Administrative
Orders. The record of the case which included al the relevant information, established that imports
of subsidized milk powder from the EEC had caused lower prices in Brazil, loss of market share of
domestic producers, and stagnation of investment in the domestic industry, including the certain types
of milk products.

185.  Providing some background information on product coverage in the different notices, Brazil
explained that provisiona duties were not imposed on four of the eleven tariff headings covered by
the notice announcing the initiation of the investigation because there were either zero or low imports
under those headings (see Section Il for details). Of these four, imports under one tariff heading, i.e.
0402.29.0101, were subjected to definitive countervailing duties. The reason for this was that during
first quarter of 1992, imports under tariff heading 0402.29.0101 had surged by 30 per cent above the
level in the previous year.> Therefore, the investigating authorities decided to consider the imports
under this tariff heading to be part of the category of products which caused injury to the domestic
milk and milk powder industries, and included them in the decision of definitive countervailing duties.

186. The EEC said that the explanation Brazil had provided related only to imports under tariff
line 0402.29.0101, and that too only regarding a surge in these imports in the first quarter of 1992.
Even thisexplanation had been offered for thefirst timeonly beforethe Panel. Brazil had not mentioned
any of the other requirements of Articles 6:1 to 6:4 of the Agreement in its public notices with regard
to any of the severa types of milk products covered by the Administrative Orders.

187. Brazil reiterated that all the relevant evidence was in the record of the investigation. Brazil
also pointed out that the petitioners in this case were the domestic producers of fluid milk, and as
discussed in Section 1V.2 above, there was adequate basis for imposing the countervailing duties in
this case.

*These were tariff headings 0402.21.0101, 0402.21.0102, 0402.21.0103, 0402.21.0199,
0402.29.0101 and 0402.29.0102.

*Compared to 20 tonnes in 1991, these imports under the tariff heading 0402.29.0101 reached
alevel of 26 tonnes in the first quarter 1992.
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V. ARGUMENTS PRESENTED BY THE UNITED STATESASA THIRD PARTY

188. TheUnited States argued that theimposition of provisional and definitive countervailing duties
by Brazil in this case was inconsistent with the Agreement. Therefore, the United States requested
the Pandl to instruct Brazil to ensure that its procedures in this and other countervailing duty
investigations were not inconsistent with those prescribed by the Agreement.

1. Provisiona Countervailing Duties

189. The United States argued that it was necessary to conduct a preliminary investigation in order
to beableto makethe" preliminary affirmativefinding” required under Article 5: 1that asubsidy existed
and that there was sufficient evidence of injury. The phrase "preliminary affirmative finding" in
Article 5:1 had to be interpreted consistently with the other provisions of the Agreement. Reading
Article 5:1 together with Article 2:1 which provided that countervailing duties " may only be imposed
pursuant to investigations initiated and conducted in accordance with the provisions of this Article”,
led to the conclusion that an investigation was a condition precedent to the imposition of any
countervailing duty, provisional or definitive.*

190.  Further, the United States said that it was aware of no evidence that suggested that Brazil had
conducted a preliminary investigation before issuing its preliminary affirmative finding in this case.
It appeared, instead, that Brazilian authorities had based their finding exclusively on the facts and
allegations contained in the complainants written request. This, according to the United States, would
violate Article 5:1 of the Agreement. For example, the Administrative Order did not refer to any specific
evidence and thus failed to provide the necessary factua basis for afinding of "sufficient evidence"
of injury resulting from subsidized imports, asrequired by Article 5:1. Moreover, the United States
argued that it appeared that Brazil had failed to comply with other substantive and procedural
requirements of the Agreement. For example, Article 2:5 was violated because the EEC and the
exportersconcerned did not get areasonable opportunity to provideinformation and present their views
before the imposition of the provisiona measure. Article 3:2 and the footnote thereto were violated
because the EEC did not get an opportunity to consult before the measure wasimposed. Article 2:15
was violated because Brazil's brief Administrative Order imposing the provisiona duties fell short
of the requirements of this provision.

191.  For these reasons, the United States considered that the provisional duties imposed by Brazil
on 9 April 1992 violated Article 5:1 of the Agreement because: the provisional duties were imposed
without any preliminary investigation; the Brazilian determination of 9 April 1992 did not contain
evidencethat could lead to apreliminary affirmativefinding of the existence of asubsidy or of sufficient
evidence of injury.

2. Definitive Countervailing Duties

192. The United States argued that there was no evidence in Administrative Order No. 569 of
10 August 1992 to indicate that Brazil had made the required injury determination in accordance with
the provisions of the Agreement. In the United States view, the brief reference in Article 1(e) of
AdministrativeOrder No 569tothevolumeof importsdid not constitute" positiveevidence" (referenced
in note 17 to Article 6:1) that the volume of imports of the affected products supported adetermination
of injury. Furthermore, Brazil had not conducted an objective examination in determining injury because
the Brazilian authorities had not considered dl relevant facts before them and had not offered a reasonable

*In this context, the United States referred to the report of the panel on " United States - Salmon”,
SCM/153 of 4 December 1992, page 97, paragraph 225 (not yet adopted).
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explanation of how the facts as a whole supported the authorities' determination.®® The Brazilian
authorities had not taken into account trade data contained in the reply to the questionnaire provided
to the EEC, and the Administrative Order did not explain why the data showing that there had been
adecrease of imports did not detract from Brazil's affirmative finding of a significant increase in the
volume of imports.

193. The United States also argued that except for a brief reference to stagnation of domestic
production (which was contradicted by other available data), the Administrative Order No. 569 did
not make any mention of the factors listed in Article 6:3 regarding a consideration of the impact on
the domestic industry. Moreover, it did not appear that the Brazilian authorities had considered any
definitive data on production, consumption, profitability, capacity utilization, market share or any of
the other factors required under Article 6:3. Citing the first sentence of Article 1(e) in the Administrative
Order No. 569*, the United States argued that it appeared that Brazil believed that it was sufficient
to look only a import volume and prices and not at their impact on the domestic producers. This
approach was inconsistent with Articles 6:1(b) and 6:3 of the Agreement.

194. The United States also argued that Brazil had not established the causal link between imports
and injury as required by Article 6:4 because the effects of subsidized imports had to be measured
asprovided for in Articles 6:2 and 6:3, and Brazil had not met the requirements of these two Articles.

195.  Thus, the United States argued that Brazil's imposition of definitive countervailing duties on
imports of milk powder originating in the EEC violated Articles 6:1 to 6:4 of the Agreement because
Brazil had failed to follow the required procedures under the Agreement.

VI. CONCLUSIONS

1. Introduction

196. Thedispute before the Panel arose from a complaint by the EEC regarding the imposition by
Brazil of provisiona and definitive countervailing duties on imports of milk powder and certain types
of milk from the EEC.

197. On 16 March 1992, Brazil initiated a countervailing duty investigation into imports of milk
powder and certaintypesof milk from EEC Member States. Thenoticeof initiation of thisinvestigation
indicated that "theinvestigationisopened in responseto arequest made by the Brazilian Milk Producers
Association ..., and the Brazilian Rura Society ... together representing all domestic milk producers”.
On 8 April 1992, Brazil imposed provisional countervailing duties on imports of milk powder and
certain types of milk from the EEC. On 10 August 1992, Brazil imposed definitive countervailing
duties on these imports.

198. TheEEC clamedthat, inimposing theseprovisiona and definitivecountervailing duties, Brazil
had acted inconsistently with its obligations under the Agreement on Interpretation and Application
of Articles VI, XVI and XXIII of the General Agreement on Tariffs and Trade (hereinafter: "the
Agreement").

*In this context, the United States referred to the report of the panel on " United States - Salmon”,
paragraph 258.

*"This sentence was " [t]he allegation of injury was found to be well-founded since imports of the
products in question accounted for a large share of the domestic market."
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199. Specifically, the EEC requested the Panel to find that:
) the provisional countervailing duties on imports from the EEC of milk powder and
certain types of milk were imposed inconsistently with Articles 5:1 and 1 of the

Agreement;

(i) the definitive countervailing duties on imports of milk powder from the EEC were
imposed inconsistently with the requirements of Articles 6:1-4 of the Agreement; and

(iii)  theprovisiona and definitive countervailing duties on imports of certain types of milk
from the EEC were imposed inconsistently with the requirements of Article 6 of the
Agreement.

200. TheEEC requested the Panel to recommend that Brazil ceaseto apply the countervailing duties
on imports of certain types of milk and milk powder from the EEC. The EEC initially requested that
the Panel also recommend that Brazil reimburse any provisional and definitive countervailing duties
levied on these imports. Subsequently, the EEC indicated that it was no longer seeking such a
recommendation, on the ground that it should generally be left to a signatory found to have acted
inconsistently with its obligations under the Agreement to determine the means by which to bring its
measure into conformity with its obligations. The EEC noted, however, that in this particular case
reimbursement of duties might be the only possible way for Brazil to bring its action into conformity
with the Agreement.

201.  Brazil claimed that itsimposition of provisional and definitive countervailing duties onimports
from the EEC of milk powder and certain types was in full conformity with the provisions of the
Agreement.

202. Specifically, Brazil requested that the Panel find that:

) theimposition of provisona countervailing duties on imports of milk powder and certain
types of milk from the EEC was not inconsistent with the provisions of Article 5:1,
Article 6 and Article 1 of the Agreement; and

(i) theimposition of definitivecountervailing dutiesonimportsof milk powder and certain
types of milk was not inconsistent with Article 6 of the Agreement.

203.  Brazil considered that the request made by the EEC at an initial stage of the proceedings for
areimbursement of countervailing duties was not properly beforethe Panel. There was no reference
to this matter in document SCM/155, which contained the request by the EEC for the establishment
of apane and on the basis of which the Committee had established the Panel.

204. Brazil considered that the complaint of the EEC involved only procedura issues of limited
importance. In Brazil'sview, the Panel should in its examination of the issues raised by the EEC take
into account the difficulties encountered by Brazil, a developing country, in the deregulation of its
domestic dairy sector as aresult of the imports of subsidized milk powder from the EEC, theinjurious
effects of which had been clearly established in theinvestigation conducted by the Brazilian authorities.
Brazil had beenfair toall partiesin conducting thisinvestigation, andif it had committed any procedural
errors, duein part to inexperience, such errorswere harmless. Such procedura errors did not detract
from the fact that the imposition of provisiona and definitive countervailing duties in this case was
justified by theevidencebeforetheBrazilian authorities on theinjuriouseffectsof the subsidizedimports
of milk powder from the EEC.
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205. TheEEC disagreed with Brazil' s position that this dispute involved only procedural issuesand
that any procedural errors committed by Brazil were harmless. The EEC considered that substantive
rights under the Agreement could not be effectively guaranteed if minimum procedura requirements
were not respected. Moreover, the EEC pointed out that its complaint also related to Brazil's non-
compliance with substantive requirements in Article 6 of the Agreement regarding the determination
of the existence of materia injury.

206. Brazil dso submitted that the EEC had failed to co-operate in the investigation conducted by
the Brazilian authorities, which had made it necessary for the Brazilian authorities to resort to the
provisions of Article 2:9 and make their findings "on the basis of the facts available" .

207. TheEEC denied that it had failed to co-operate with the Brazilian authoritiesin this investigation
and contested Brazil's reliance on such aleged non-co-operation as a basis for Brazil to invoke the
provisions of Article 2:9 of the Agreement.

208. The Panel noted that, with regard to the EEC's claim on the inconsistency with Article 6 of
the definitive duties imposed by Brazil on imports of milk powder, there was a discrepancy between
the provisions mentioned in the EEC' s request for the establishment of a panel (document SCM/155)
and the provisionsinvoked by the EEC before the Panel. In particular, while before the Panel the EEC
based this claim inter alia on Article 6:2, no reference to that provision appeared in paragraph 13 of
document SCM/155. The Panel aso noted, however, that Brazil did not argue that the issues raised
by the EEC under this provision were not within the scope of the Pandl's terms of reference.

209. The Panel further noted that, while the EEC had presented three separate claims, there was
an overlap between the first and the third claim with regard to Brazil's imposition of provisional
countervailing duties on certain types of milk (supra, paragraph 199). The Panel decided to examine
successively theissuesraised by the EEC regarding (1) the provisional countervailing duties onimports
of milk powder and certain types of milk, (2) the definitive countervailing duties on imports of milk
powder, and (3) the definitive countervailing duties on imports of certain types of milk.

2. Imposition by Brazil of Provisional Countervailing Duties on Imports of Milk Powder and
Certain Types of Milk

210. ThePand first examined the claim of the EEC that, by imposing on 8 April 1992 provisiona
countervailing duties on imports of milk powder and certain types of milk from the EEC, Brazil had
acted contrary to the requirements of Article 5:1 and Article 1 of the Agreement.

211. The EEC presented three main arguments in support of its claim regarding the inconsistency
of these provisiona countervailing duties with Article 5:1:

) Brazil had imposed the provisiona countervailing duties without conducting a
preliminary investigation;

(i) Administrative Order No 297 - the legd instrument under which the provisiona
countervailing duties were brought into effect - did not present any evidence which
could lead to a preliminary affirmative finding of the existence of asubsidy and injury
caused by subsidized imports;, and

(iii) no grounds or preliminary evidence were presented in support for the determination
that provisiona measures were necessary to prevent injury being caused during the
investigation.
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212.  The EEC further argued that, because Article 1 of the Agreement required that countervailing
duties be imposed "in accordance with the provisions of Article VI of the General Agreement and
theterms of this Agreement”, theimposition by Brazil of provisional countervailing dutiesin amanner
inconsistent with the requirements of Article 5:1 entailed a violation of Article 1.

213.  Brazl argued that theimposition on 8 April 1992 of provisiond countervailing duties on imports
of milk powder and certain types of milk from the EEC was in full conformity with the provisions
of the Agreement. These duties had been imposed on the basis of an adequate investigation, of which
all interested parties had been effectively notified. There was ample evidenceto justify the imposition
of the provisional countervailing duties which were deemed necessary to prevent injury being caused
to the domestic industry during the investigation.

2.1 Whether Brazil actedinconsistently with Article5: 1 by makingapreliminary affirmativefinding
without having conducted an investigation

214.  ThePand first considered the EEC' s contention that the preliminary affirmativefinding issued
by Brazil on 8 April 1992 in respect of imports of milk powder and certain types of milk from the
EEC was not the result of a preliminary investigation conducted by the Brazilian authorities, and was
thereby inconsistent with the requirements of Article 5:1.

215. The EEC argued that a"preliminary affirmative finding" within the meaning of Article 5:1
could not be validly based on allegations made in a petition for initiation of an investigation but had
to result from apreliminary investigation in which al interested parties had to be given the opportunity
to provide relevant evidence. The requirement of such a preliminary investigation followed from
Artide 5:1, read in conjunction with Article 2:1, and from severd provisions in the Agreement (including
Articles2:3, 2:5, 2:9and 2:15 ) which indicated that some time must el apse and that severa procedural
steps are to be taken from the initiation of an investigation before a preliminary affirmative finding
could be made.

216.  As support for its argument that in this case Brazil had failed to conduct a preliminary
investigation before imposing provisional countervailing duties, the EEC pointed out that Brazil had
not taken certain procedura steps. Brazil had not complied with its obligation under Article 2:3 to
notify the EEC and its exporters of the initiation of an investigation, and with its obligation under
Article 2:5to provide the EEC and its exporters a reasonable opportunity to have accessto and provide
relevant information. Brazil had aso failed to provide the EEC a reasonable opportunity to hold
consultations, as required under Article 3:2. In addition, the EEC argued that it was apparent from
the absence of any relevant evidencein the notices of initiation of theinvestigation and of theimposition
of the provisional countervailing duties that the Brazilian authorities had relied on the alegations in
the request for initiation of an investigation, without themselves conducting an investigation.

217.  Brazil arguedthat theimposition of provisiona countervailing dutiesonimportsof milk powder
and certain types of milk from the EEC was theresult of apreliminary investigation, in which evidence
presented in the request for initiation of an investigation had been examined in the light of other
information gathered by theBrazilian authoritiesprior totheinitiation of theinvestigation. Theevidence
which judtified the imposition of countervailing duties included information on stagnation of the domestic
industry, absolute and relative volumes of imports of milk powder, domestic prices, and domestic
production of milk powder. The Brazilian authorities aso had before them a World Bank report
indicating that price controls and subsidized imports were the main cause of stagnation in the Brazilian
dairy industry.

218. Brazil argued that, through the formal notice published by the Brazilian authorities on
16 March 1992, al interested parties were effectively notified of the initiation of the investigation.
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Given the frequent institutionalised contacts between al segments of the Brazilian dairy industry, any
interested party would have been aware of the initiation of thisinvestigation. Exporters had not been
notified individually because at the time of initiation of the investigation the exportersin question were
not known to the Brazilian authorities. 1n any event, through their contacts with importers in Brazil
theseexporterswereawareof theinvestigation. That theEEC had beenformally notified of theinitiation
of the investigation only on 18 May 1992 did not mean that until that time the EEC was not aware
of the investigation. Brazil pointed out in this regard that on 27 February 1992 it had addressed a
letter to the EEC providing an opportunity for consultations.

219. In Brazil's view, any delay in the notification of the initiation of the investigation could not
constitute aground to find that the provisiona countervailing duties were imposed inconsistently with
Article 5:1 of the Agreement. Under Article 2:10, signatories were entitled to proceed expeditiously
to the application of provisional measures, provided that an affirmative preliminary finding had been
made.

220. Brazil considered that interested parties had been provided with adequate opportunities to
participate in the investigation conducted by the Brazilian authorities prior to the imposition of provisiona
countervailing duties. The public notice of theinitiation of theinvestigation provided interested parties
the right of access to al non-confidentia information on record with the investigating authorities,
Interested parties also had been afforded an opportunity to make representations to the investigating
authorities.

221. Regarding the EEC's argument that Brazil had not offered the EEC an opportunity for
consultations under Article 3:2 before introducing the provisional duties, Brazil argued that on
27 February 1992 it had offered to hold consultations with the EEC, an offer to which the EEC had
failed to respond.

222.  The Panel noted that Article 5:1 provided:

"Provisional measures may be taken only after a preliminary affirmative finding has
been madethat asubsidy existsand that thereissufficient evidence of injury asprovided
forinArticle 2, paragraph 1(a) to (c). Provisiona measuresshall not be applied unless
the authorities concerned judge that they are necessary to prevent injury being caused
during the period of investigation.”

Article5:1 did not provide expressly that an affirmative finding under that provision must be preceded
by an investigation. However, in the Pandl's view, an interpretation of Article 5:1 in context with
other provisions of the Agreement indicated that a preliminary affirmative finding under Article 5:1
must be the result of an investigation.

223. Inthisregard, the Panel noted that it followed logically from Article 2:15 that a preliminary
affirmative finding within the meaning of Article 5:1 could be made only when "investigating authorities'
had made "findings and conclusions" on "issues of fact and law". Furthermore Articles 2:4, 2:5 and
2:9 implied that a preliminary affirmative finding could be made only at some point in time after the
initiation of an investigation, when interested signatories and interested parties have been afforded an
opportunity to submit their views to the investigating authorities and to have access to the information
used by the investigating authorities. Finadly, Article 2:1, first sentence, generally provided that:

"Countervailing duties may only be imposed pursuant to investigations initiated [ ]
and conducted in accordance with the provisions of this Article." (footnote omitted)
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224.  The Pand aso noted that there was no dispute between the parties as to the requirement that
apreliminary affirmative finding under Article 5:1 be preceded by an investigation.

225.  ThePand concluded from the first sentence of Article 2:1 that the term "investigation™ under
the Agreement had a specific, procedura meaning. A fact-finding process conducted by authorities
of an importing signatory to determine the existence of a subsidy and the effects of subsidized imports
on a domestic industry qualified as an investigation within the meaning of the Agreement only if in
that process the requirements of Article 2 regarding transparency and regarding the due process rights
of interested signatories and interested parties were observed.

226.  Accordingly, the question to be decided by the Pand was whether, prior to reaching aprdiminary
affirmative finding and imposing provisiona countervailing duties on imports of milk powder and certain
types of milk from the EEC, the relevant Brazilian authorities had conducted an investigation, in
accordance with Article 2, to establish facts regarding the existence of a subsidy and injury caused
by subsidized imports.

227.  Asindicated in the footnote to the first sentence in Article 2:1, an investigation was initiated
when a signatory took certain formal steps provided in Article 2:3. The first sentence of Article 2:3
provided:

"When the investigating authorities are satisfied that there is sufficient evidence to justify
initiating aninvestigation, thesignatory or signatories, the productsof which are subject
to such investigation and the exporters and importers known to the investigating
authoritiesto haveaninterest therein and the complainants shall be notified and apublic
notice shall be given." (emphasis added)

In examining whether Brazil had carried out an investigation inaccordancewith Article 2 beforemaking
its preliminary affirmative finding with regard to imports of milk powder and certain types of milk
from the EEC, the Panel therefore first considered the issues raised by the EEC regarding the alleged
failure of Brazil to provide a notification of the initiation of the investigation, as required under
Article 2:3.

228.  Thefollowing facts were not disputed between the parties: Brazil had given public notice of
theinitiation of theinvestigation on 16 March 1992 but had not at that time notified the EEC and known
interested parties of theinitiation of theinvestigation. Brazil formally notified the EEC of theinitiation
of this investigation in a diplomatic note dated 18 May 1992. Importers in Brazil were notified on
7 April 1992.

229. Brazil had indicated in the proceedings before the Panel that the formal notification provided
by Brazil to the EEC in May 1992 constituted the notification required under Article 2:3 of the
Agreement.

230. ThePanel noted that a notification under Article 2:3 was to be given "when the investigating
authorities are satisfied that there is sufficient evidence to justify initiating an investigation ...". The
Panel considered that thisrequirement of Article 2:3 was not met by the notification provided by Brazil
to the EEC in May 1992, two months after the initiation of the investigation, and one month after the
imposition of provisiona countervailing duties.

231 The Panel noted Brazil's argument that through the public notice issued on 16 March 1992
al interested parties were effectively notified, or made aware, of the initiation of this investigation.
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232. The Panel observed that under Article 2:3 the aobligation to notify interested signatories and
importers and exporters known to be interested of the initiation of an investigation was separate from,
and additional to, the abligation to give public notice of the initiation of an investigation. The Panel
was bound to interpret these obligations in a manner which rendered them fully effective as distinct
procedura requirements, serving different purposes. These two distinct obligations reflected a clear
difference between the method of informing partieswith a specific interest in the investigation (foreign
governments, importers and exporters known to be interested, and the complainant) and, on the other
hand, the method of informing the general public. The regquirement to notify other signatories and
interested parties served the essential purpose of enabling these signatories and interested parties to
effectively defend their interests by participating in the investigation.

233. ThePanel therefore considered that asignatory could not meet its obligation under Article 2:3
regarding the notification to be provided to other signatories and interested importers and exporters
merely by giving a public notice of theinitiation of an investigation. The Panel was aware that Brazil
had given notice of the initiation of the investigation in the officia Brazilian Gazette but considered
that this only indicated that Brazil had effectively complied with its obligation to give public notice
withinthemeaning of Article2:3. That Brazil had met itsobligationto give publicnotice of theinitiation
of the investigation was irrelevant to the question of whether Brazil had complied with its obligation
to notify the EEC and importers and exporters known by the Brazilian authorities to have an interest
in the investigation.

234.  The Panel noted that on 27 February 1992 the Brazilian authorities had addressed a letter to
the representative of the EEC in Brazil. Thisletter mentioned arequest made by the Brazilian domestic
industry for the initiation of an investigation into the subsidization by the EEC of the manufacture and
export to Brazil of milk powder, and into the injury caused, or likely to be caused, to domestic
production in Brazil as a result of those subsidies. The letter offered the EEC "the opportunity for
consultations aimed at clarifying the situation and finding a solution satisfactory to both sides" and
indicated that the EEC had fifteen days from the date of the letter to express its interest in such
consultations, which were to be held within one month of the date of the letter.

235. InthePand'sview, this communication from Brazil to the EEC clearly was not a notification
to the EEC of the initiation of an investigation. In view of its timing and wording, this letter could
only be interpreted as an offer for consultations within the meaning of Article 3:1 of the Agreement.
Article 3:1 provides:

" As soon as possible after arequest for initiation of an investigation is accepted, and
in any event beforetheinitiation of any investigation, signatoriesthe products of which
may be subject to such investigation shall be afforded a reasonable opportunity for
consultations with the aim of clarifying the situation as to the matters referred to in
Article 2, paragraph 1 above and arriving at a mutually agreed solution.”

By definition, an offer for consultations under Article 3:1 preceded a notification under Article 2:3,
given that under Article 3:1 the opportunity for consultations was to be afforded "in any event before
the initiation of any investigation”. The letter of 27 February 1992 put the EEC on notice that the
Brazilian authorities had received and were considering arequest for theinitiation of an investigation
but could not in any way be regarded as a notification under Article 2:3 of the initiation of an
investigation.

236. ThePanel noted that the provisionsin the Agreement regarding consultations before and during
a countervailing duty investigation appeared in a distinct Article, and served a separate and distinct
legal purpose, than the provisionsin Article 2 regarding public notice, notification, and due process
rights of interested signatories and interested parties during such an investigation. Therefore, where
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asignatory had offered another signatory an opportunity for consultations under Article 3:1, prior to
theinitiation of an investigation, this did not detract from that signatory' s obligation to notify the other
signatory under Article 2:3 when it subsequently proceeded to actually initiate an investigation,
irrespective of whether that other signatory had positively responded to the offer for consultations under
Article 3:1.

237.  ThePane wastherefore of theview that Brazil' s offer for consultations on 27 February 1992,
and the fact that the EEC had not responded to this offer, were not relevant to the issue of Brazil's
compliance with its obligation under Article 2:3 to notify the EEC of the initiation on 16 March 1992
of an investigation of imports of milk powder and certain types of milk from the EEC.

238.  ThePane then turned to the argument of Brazil that exporters were aware that an investigation
had been initiated through their contacts with importers in Brazil.

239. The Panel was of the view that the Agreement did not permit signatories to rely on contacts
between importers and exporters as a means by which exporters are to be informed of the initiation
of an investigation. Article 2:3 expressly obliged signatories to notify both exporters and importers
known to the investigating authorities to have an interest in the investigation. To interpret Article 2:3
as permitting a signatory to dispense with such a notification to exporters, on the ground that it could
be assumed that exporters would be made aware of an investigation through their contacts with importers,
was therefore in contradiction with the express wording of Article 2:3. In the Pand's view, that both
importers and exporters known to be interested were to be notified of theinitiation of an investigation
reflected the fact that such importers and exporters might have distinct interests in a countervailing
duty investigation.

240. ThePand asoobservedthat, accordingtotheinformation providedtoit by Brazil, theimporters
in Brazil were notified of theinvestigation on 7 April 1992, well after theinitiation of the investigation
on 16 March 1992, and only one day before the imposition of provisiona measures. Therefore, even
assuming arguendo that under Article 2:3 a notification to importers could be considered sufficient
to inform exporters of the initiation of an investigation, in this case the notification provided by the
Brazilian authorities to the importers was in any event inadequate to inform the exportersin time of
the initiation of the investigation.

241. ThePanel notedinthiscontext Brazil' sargument that theexportersin question werenot known
to theBrazilian authorities and that it was precisely for thisreason that Brazil had hoped to have further
consultationswiththe EEC. It was, however, unclear to the Panel why Brazil could not have attempted
to resolve this problem by notifying the EEC of the initiation of the investigation and requesting the
EEC' s assistance regarding the identification of the relevant exporters to be investigated. The Panel
noted that Brazil had made such a request for assistance by the EEC in May 1992 when it sent the
EEC a questionnaire.

242. The Panel further considered that there was a certain contradiction between Brazil' s argument
that the relevant exporters were not known to the Brazilian authorities at the time of the initiation of
the investigation, and Brazil's argument that there was intense interaction between "well-established
exporters' and importers, which were concentrated in arelatively small number of trading companies

(supra, paragraph 62).

243.  The Paned noted Brazil's argument that a delay in the notification required under Article 2:3
did not render theimposition of provisional countervailing dutiesinconsistent with Article 5:1 because
Article 2:10 alowed signatories to proceed expeditiously with regard to the application of provisional
measures.
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244.  The Panel noted that Article 2:10 provided:

"The procedures set out above are not intended to prevent the authorities of asignatory
from proceeding expeditiously with regard to initiating an investigation, reaching
preliminary or fina findings, whether affirmative or negative, or from applying
provisona or final measures, in accordance with relevant provisions of this Agreement.”

The Panel considered that Article 2:10 did not create an exception to the requirements contained
elsewhere in Article 2, including the notification requirements in Article 2:3. The wording of this
provision made it clear that any action taken by a signatory when it proceeded expeditiously must be
"inaccordancewiththerelevant provisionsof thisAgreement”. Under theinterpretation of Article 2:10
offered by Brazil, this provision could completdy nullify any of the due process requirements in Article 2
of the Agreement, including as basic a requirement as the obligation to notify interested signatories
and interested parties of the initiation of an investigation.

245, The Panel thus did not consider that Brazil could rely on Article 2:10 as a justification for
the imposition of provisiona countervailing duties on 8 April 1992 without prior notification to the
EEC and interested importers and exporters of the initiation of an investigation on 16 March 1992.

246.  As noted above, the EEC also dleged that Brazil had not complied with the requirements of
Article 2:5 before imposing provisional countervailing duties on imports of milk powder and certain
types of milk from the EEC. In the EEC's view, this was a further indication that Brazil had not
conducted a preliminary investigation before making its preliminary affirmative finding.

247.  The EEC aleged that Brazil had not requested any information from the parties concerned,
and had not provided the EEC and the exporters with a reasonable opportunity to make their views
known and provide information before imposing provisiona countervailing duties. The EEC pointed
in this regard to the fact that Brazil had issued a questionnaire in this investigation only in May 1992,
after the imposition of provisional countervailing duties.

248.  Brazil argued that the public notice of the initiation of the investigation on 16 March 1992
provided interested partiesthe possibility to have accessto non-confidential information on record with
theinvestigating authorities. Interested partieshad the opportunity to makerepresentations and provide
information to the investigating authorities at any time during the investigation, before or after receipt
of the questionnaire. Brazil aso argued that in the case of the EEC export restitution schemes at issue
in thisinvestigation, which were not company specific subsidies and on which information was widely
available, it was not necessary to seek information from EEC exporters for purposes of apreliminary
finding.

249.  Brazil more generaly argued that provisional countervailing duties served to prevent injury
being caused during the investigation. Such duties could be imposed under Article 5:1 when a
preliminary investigation demondtrated, in light of al relevant information available with the investigating
authorities, the merits of the evidence provided in the request for initiation of an investigation.
Subseguent information obtained during the investigation, including information presented in replies
to aquestionnaire issued by the investigating authorities to the interested parties, formed the basis for
a decision on the imposition of definitive duties. Therefore, in Brazil's view the fact that the EEC
had received aquestionnaireafter theimposition of provisional countervailing dutieswasnotinviolation
of Article 5:1. This questionnaire had been intended to guide the investigating authorities concerning
a fina determination, whereas the preliminary affirmative finding which led to the imposition of
provisional countervailing duties was based on an examination of the information available to the
investigating authorities at the time of the opening of the investigation. Thisinformation had not been
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limited to the information presented in the request for initiation of the investigation, as alleged by the
EEC.

250. The Panel noted that Article 2:5 provided in relevant part:

"Each signatory shall ensure that the investigating authorities afford all interested
signatories and all interested parties| ] areasonable opportunity, upon request, to see
all relevant information that is not confidential (...) and that isused by theinvestigating
authoritiesintheinvestigation, and to present in writing, and upon justification orally,
their views to the investigating authorities. " (footnote omitted)

251. Regarding Brazil's characterization of preliminary findings asinvolving an " examination™ by
the authorities of the evidence provided by a petitioner in the light of other information available to
the authorities at thetime of theinitiation of an investigation, the Panel recalled its earlier observations
regarding the requirement that a preliminary affirmative finding must be based on an investigation
conducted in accordancewith Article 2, including thetransparency and due process provisionscontained
in that Article (supra, paragraph 225). The Panel found nothing in Article 2 to suggest that the
requirements regarding opportunities for interested signatories and interested parties to participate in
an investigation, such as those provided for in Article 2:5, applied only during the fina stage of an
investigation.

252.  The Pand realized that the Agreement did not specify the means by which a signatory was
to comply with its obligations in Article 2:5. For example, while Article 2:5 required inter alia that
there be an opportunity for interested signatories and interested partiesto present their viewsin writing
to the investigating authorities, the form in which such written views were to be provided was not
specified. Nevertheless, the Panel considered that even during an investigation preceding apreliminary
finding investigating authorities had to ensure, through the issuance of a questionnaire or otherwise,
that interested signatories and interested parties could exercise their rights under Article 2:5.

253.  ThePandl therefore disagreed with Brazil's argument on the basis for preliminary affirmative
findings, in sofar as this argument suggested that such a finding could be made without there having
been an opportunity for interested signatories and interested partiesto exercisetheir participatory rights
under Article 2:5. In the Panel's view, Article 5:1 required an investigation within the meaning of
Article 2 as a prerequisite for a preliminary affirmative finding, rather than merely a preliminary
examination by the investigating authorities of the evidence provided by a petitioner in light of other
information available to these authorities at the time of the initiation of an investigation.

254.  The Panel noted that the public notice of the initiation of the investigation issued by Brazil
on 16 March 1992 provided that "third parties have 20 days from the publication of this circular in
the Official Gazette to declare themselves as interested parties and appoint their representatives’. The
notice aso provided that "Interested parties that may be affected by the results of the procedure may
communicate their views in writing or in hearings to the Technical Tariff Co-ordination Unit ...".
Finally, the notice indicated the address to which interested parties "should send any pertinent
documentation”.

255.  Itthusappeared to the Panel that at least in the public notice of theinitiation of thisinvestigation
Brazil had taken certain steps to make parties that might be interested in the investigation aware of
the possibility to participate in this investigation.

256.  Furthermore, dthough the notice did not specificaly mention the possibility for interested parties
to have access to information used by the Brazilian authorities in thisinvestigation, in view of the relevant
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provisions of the Brazilian legislation, the Panel did not preclude that such a possibility might actually
have existed.

257.  Whilethe Panel thusfound that at least in the public notice of the initiation of the investigation
Brazil had taken steps to inform interested parties of the manner in which they could participate in
the investigation, the Panel recaled its finding that Brazil had not complied with its obligation under
Article 2:3 to notify the EEC and interested parties of theinitiation of thisinvestigation. By not notifying
the EEC of the initiation of an investigation, Brazil had failed to ensure that the EEC was in aposition
to make a timely request to exercise its rights under Article 2:5.

258.  Inaddition, therewas no information before the Panel indicating that, in the period between
the initiation of the investigation and the imposition of provisiona measures, Brazil had sought to
communicate directly with the EEC and interested exporters with aview to enabling the EEC and the
interested exporters to exercise their rights to see the information used by the Brazilian authorities and
to make written submissions to these authorities.

259.  Under these circumstances, the Panel considered that the fact that Brazil in the public notice
of the initiation of the investigation had informed interested parties how they could participate in the
investigation was not a sufficient basis to find that Brazil had complied with its obligations under
Article 2:5.

260. The Panel noted Brazil's argument that, given the nature of the subsidies at issue in this
investigation, it was not necessary in this case for the Brazilian authorities to seek information from
exporters for purposes of making a preliminary finding.

261. ThePane considered that thisargument was contradicted by the questionnaireissued by Brazil
totheEEC inMay 1992. Thenoteaccompanying thesection of thisquestionnaire addressed to exporters
stated:

"ltisintheinterest of exporterstofill thisquestionnairein the clearest and most precise
way possible, and to supply the documentsthat substantiate their information, because
the competent authoritieswill beinapositiontoformulatetheir provisional or definitive
findings only on the basis of the available information." (emphasis added)®

262. Moreimportantly, the Panel considered that the fulfilment of a signatory's obligations under
Article 2:5 could not be made conditional on a case-by-case judgement on the part of the investigating
authorities as to whether it was necessary to seek information from interested parties. Even if the
Brazilian authorities considered that they had adequate information on the existence of export subsidies
provided by the EEC, and that it was therefore not necessary to send a detailed questionnaire, it was
incumbent on the Brazilian authorities under Article 2:5 to provide the EEC and its exporters with
an opportunity to see the information used by the Brazilian authorities, and to submit in writing their
views on such information.

BUnofficia trandation of the original in French which read:

"1l est del'intérét des exportateursderemplir ce questionnairedelafacon laplusclaire
et précise possible, et de fournir les documents prouvant leurs informations, car les
autorités compétentes ne pourront formuler leurs constatations préliminaires ou
definitives que sur base des informations disponibles.”
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263. Furthermore, the rights of interested signatories and interested exporters under Article 2:5
were not limited to issues relating to the existence and calculation of subsidies. Therefore, the EEC
and its exporters were to be provided with an opportunity to make written representations not only
on the existence of subsidies but also on the existence of material injury to domestic producersin Brazil
caused by the subsidized imports under investigation.

264.  Finally, the Panel recalled its observations on the different purposes of the due process rights
in Article 2 and the consultation provisionsin Article 3. Inview of thisdistinction, the Panel considered
that Brazil's offer of consultations made to the EEC on 27 February 1992, i.e. prior to theinitiation
of the investigation, was immaterial to the issue of Brazil's compliance with its obligations under
Article 2:5 of the Agreement. The fact that the EEC had not taken up this offer could not provide
alega justification for Brazil not to take steps after the initiation of the investigation to give effect
to the requirements of Article 2:5.

265. The Pand then noted the EEC's argument that the lack of evidence provided by Brazil in the
notice of imposition of provisiona countervailing duties was a further indication that Brazil had proceeded
to impose these duties without conducting a preliminary investigation.

266. The Panel was of the view that if, as argued by the EEC, the public notice of the imposition
of the provisional duties did not provide factua and lega reasons for the imposition of these duties,
this by itself was not a basis to find that the Brazilian authorities had not actually conducted an
investigation. In the Panel's view, the alleged lack of reasons in the public notice was more relevant
to the issue of whether the evidence relied upon by Brazil was sufficient under Article 5:1 than as an
indication that Brazil had not conducted an investigation.

267. The Pand noted the contention of the EEC that Brazil had not conducted any independent
factual examination before proceeding to the imposition of provisional countervailing duties, and had
simply relied on the allegations in the petition for initiation of an investigation as the factual basis for
the imposition of the provisional countervailing duties. In the Panel'sview, the Brazilian authorities
might well have conducted anindependent factual examination of the evidence provided by the petitioner
and have taken into account other information at their disposal before introducing provisional
countervailing duties. However, in so doing, they had not observed the requirements of Articles 2:3
and 2:5 of the Agreement. Asaresult, their factual examination did not amount to aproper investigation
within the meaning of Article 2.

268. On the basis of the foregoing considerations, the Panel concluded that Brazil had acted
inconsistently with Article 5:1 by reaching a preliminary affirmative finding which was not the result
of an investigation conducted in accordance with the requirements of Articles 2:3 and 2:5 of the
Agreement.

269. Inlight of thisconclusion, the Panel did not find it necessary to proceed to examinethe EEC's
argument that Brazil had failed to provide the EEC with a reasonable opportunity for consultations
under Article 3:2, as an additional argument in support of the EEC's claim that Brazil had made a
preliminary affirmative finding without conducting an investigation.

270. ThePanel noted that, with regard to the issues raised by the EEC under Articles 2:3 and 2:5,
Brazil had invoked the concept of "harmless error”". Thus, Brazil argued that the EEC had not
demonstrated how it had in fact been prejudiced by the procedures followed by Brazil in this case.

271. In this respect, the Panel considered that in this case, as aresult of Brazil's non-compliance
with the requirements of Articles 2:3 and 2:5, the EEC and its exporters had been deprived of the
opportunities to which they were entitled under Article 2 to effectively defend their interests in this
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investigation. This was by itself sufficient to invalidate the preliminary affirmative finding reached
by the Brazilian authorities. It was not incumbent upon a signatory whose procedura rights under
Article 2 had been infringed by another signatory to demonstrate the harm caused by such an
infringement. The Panel thereforereected the position of Brazil that it wasfor the EEC to demonstrate
that the results of thisinvestigation would have been different had Brazil not committed its procedural
errors. Without wishing to exclude that the concept of "harmlesserror” could be applicable in dispute
settlement proceedings under the Agreement, the Panel considered that this concept was inapplicable
under the circumstances of the case before it.

2.2 Whether Brazil acted inconsistently with Article 5:1 by reason of alack of sufficient evidence
in support of the preliminary affirmative finding

272. The Panel proceeded to examine the EEC's argument that the imposition of provisional
countervailing dutiesby Brazil onimportsof milk powder and certain typesof milk wasal soinconsistent
with Article 5:1 because the notice containing the preliminary affirmative finding did not present
sufficient evidence of the existence of a subsidy and injury to support this finding.

273.  Accordingtothe EEC, Administrative Order No. 297 of 8 April 1992, whichformally imposed
the provisional countervailing duties, failed to provide any explanation of the evidence on which the
Brazilian authorities had based their preliminary affirmative finding. The only explanation offered
in this notice of the basis for the imposition of provisiona duties appeared at the end of the preamble:

"taking account of the findings of Case No 10768.007731/91-23 and having regard
to the existence of subsidies for the production and export to Brazil of the products
referred to in this Order, and the resulting damage to domestic industries, ...".

In the EEC's view, this statement was inadequate to meet the requirement of the Agreement that
authorities explain the findings and conclusions on al issues of fact and law considered materia by
the investigating authorities, and the reasons and basis therefor. Administrative Order No. 297 did
not contain any discussion of the factors mentioned in Article 6 with regard to the determination of
the existence of material injury, and did not explain the method used in the calculation of the amount
of subsidization and the countervailing duty rates.

274. The EEC considered that Brazil had presented, for the first time before this Panel, certain
information and arguments concerning the basis for the preliminary affirmative finding. Such information
and arguments were not reflected in Administrative Order No. 297 and therefore were inadmissible.
The EEC referred in thisregard to the public notice requirements of Article 2:15 and to severa panel
reportsin disputes involving anti-dumping and countervailing duty actions. In any event, in the view
of the EEC even the information presented for thefirst time by Brazil before the Panel did not provide
sufficient factual support for the imposition of provisional countervailing duties. For example, this
information showed that imports of milk powder from the EEC had decreased during the period 1989-
1991. Furthermore, the EEC pointed out that the reference period considered by the Brazilian authorities
for purposes of the preliminary affirmative finding only comprised nine months (April - December
1991) .

275.  Brazil argued that there was sufficient evidence on the existence of subsidization and injury
caused by subsidized imports to proceed to the imposition of provisiona countervailing duties. In
the public notice of the imposition of these duties, the Brazilian authorities had made reference to the
administrativerecord of thisinvestigation. Thisrecord contained all documentation, statistics, technical
reports and analyses used by the Brazilian authorities as the basis for their preliminary finding, and
could be inspected by any interested party which properly requested access to the non-confidentia part
of the record.
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276.  Brazil denied that, as alleged by the EEC, it had presented relevant information for the first
time during the proceedings before this Panel. The information in question was on record with the
Brazilian investigating authorities and could have been inspected by the EEC, had it wished to do so.
Brazil further argued that its domestic legislation limited the amount of information which could be
disclosed in a public notice of the imposition of an import tax.

277.  Brazil rgected the EEC's argument that information and arguments not reflected in the public
notice of the imposition of the provisional countervailing dutieswere not admissiblein the proceedings
beforethe Pandl. InBrazil'sview, the panel reports mentioned by the EEC did not support the position
that a panel could not take into account information not reflected in a public notice of the imposition
of a countervailing measure. Brazil considered that this position was also in contradiction with
Article 18, under which a panel was required to "review the facts of the matter” .

278.  Brazl argued that, notwithstanding the lack of co-operation by the EEC, the Brazilian authorities
had been able to rely on publicly available information regarding the amounts of export restitution
granted to EEC exportersof wholemilk powder and skimmed milk powder. Thelevel of theprovisiona
countervailing duties imposed was lower than what would correspond to the full amount of the export
restitution, and reflected the difference between the average CIF price of imported milk powder in
the investigation period (April 1991-March 1992) plus duties and import expenses incurred by the
importers, and the average wholesale price of domestic milk powder in the same period.

279. Regarding the effects of the subsidized imports from the EEC, Brazil mentioned as factual
support for the imposition of provisiona countervailing duties: (1) the sharp increasesin the volume
of imports and the market share held by these imports; (2) prices of the imports, and their effect on
domestic prices of milk and milk powder; and (3) severe economic problems experienced by the domestic
industry, asaso documentedinaMay 1991 World Bank report, whichwereexacerbated by theinjurious
effects of the subsidized imports from the EEC after the elimination of domestic price controls in
September 1991.

280. The Pand noted that under Article 5:1 "Provisional measures may be taken only after a
preliminary affirmative finding has been made that a subsidy exists and that thereis sufficient evidence
of injury asprovided for in Article2, paragraph 1(a) to (c)." The Panel therefore proceeded to examine
what evidence of the existence of subsidization and materia injury caused by subsidized imports had
been cited by the Brazilian authorities when they madetheir preliminary affirmative findingwith regard
to imports of milk powder and certain types of milk.

281. The Panel noted that the text of Administrative Order No. 297 mentioned in two places the
factua basisfor theimposition of provisional countervailing duties. The preambleof the Order referred
to:

"... thefindings of Case No. 10768.007731/91-23 and (...) the existence of subsidies
for the production and export to Brazil of the products referred to in this Order and
the resulting damage to domestic industries.”

Article 2 of the Order stated:
"The imposition of provisional countervailing dutiesisjustified by: the subsidization
of exportsto Brazil and the need to safeguard theinterests of similar domestic products

during the period of inquiry."

Other than these two statements, the Panel did not find in this Order an explanation of the factual
and legal reasonsfor the preliminary affirmativefinding. The Panel noted that Brazil had not otherwise
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provided a more detailed public statement of reasons at the time of the imposition of provisiona
countervailing duties.

282.  Theinformation and arguments presented to the Panel by Brazil regarding the reasons which
had led to the preliminary affirmative finding raised the question of whether the Panel could properly
takeinto account, initsreview of the consistency with Article 5:1 of Brazil' sfinding, factual and legal
reasons for the imposition of the provisional duties which were not stated in  Administrative Order
No. 297 or otherwise contained in a public statement of reasons issued by the Brazilian authorities
at thetimeof theimposition of these provisional duties. The Panel noted the conflicting views presented
on this question by the parties to the dispute.

283.  In this respect, the Panel considered that its task was to review the preliminary affirmative
finding as made by the Brazilian authorities. A finding by domestic investigating authorities of the
existence of materia injury caused by subsidized imports necessarily involved an evaluation in light
of thelegal standards set forth in the Agreement of factual issues, often involving evidence from which
more than one conclusion could be drawn. In order for such afinding to be susceptible of meaningful
review by apanel, those authorities must provide sufficient reasoning to enable a panel to determine
how they have conducted such an evaluation. In other words, effective review under the dispute
settlement provisions of the Agreement of afinding made by domesticinvestigating authoritiesrequired
an adequate statement of reasons accompanying such a finding. A finding which was limited to a
mere statement that the authorities had found materia injury caused by subsidized imports, without
an explanation of how the authoritieshad eval uated the evidencebeforetheminlight of therequirements
of the Agreement was not susceptible of any meaningful review.

284.  Theimportance of an adequate statement of reasons accompanying findings made by domestic
investigating authorities was aso evident from Article 2:15, which provided in relevant part:

"In the case of an affirmative finding each such notice shal set forth the findings and
conclusionsreached onall issuesof fact and law considered material by theinvestigating
authorities, and the reasons and basis therefor."

285. In the Pand's view, the wording of the second sentence in Article 2:15 made it clear that a
signatory could not meet the requirements of this provision by a simple announcement that it had
determined that subsidized imports were causing materia injury to adomestic industry. Article 2:15
had to be interpreted in light of the specific substantive requirements contained elsewhere in the
Agreement regarding affirmative findings. Thus with respect to a determination of materia injury,
the findings and conclusions within the meaning of Article 2:15 had to relate to the factors which the
investigating authorities were specifically required to consider under Article 6 of the Agreement.

286. In this respect, the Panel attached importance to the distinction between reasons and facts.
The issue before the Pand was not whether a review by a panel of the consistency of a finding with
the Agreement could never include a consideration of factual material not reflected in a public notice
of afinding, but whether apanel could properly review suchfinding inthelight of reasonsnot articul ated
by theinvestigating authorities when they madethefinding. WhileArticle2:15 could not beinterpreted
to require investigating authorities to make available in a public statement of reasons each and every
fact upon which they had based their findings, the key findings and conclusions drawn from such facts
which constituted the reasons for the finding must be articulated in a public statement of reasons. The
administrative record of an investigation did not constitute a statement of reasons but was smply a
collection of documents contai ning facts and arguments gathered by, and presented to, theinvestigating
authorities. Itwasincumbent upon theinvestigating authoritiesto provideareasoned opinion explaning
how such facts and arguments had led to their finding.
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287. The Pandl therefore considered that the purpose of Article 2:15 would be frustrated if in a
dispute settlement proceeding under the Agreement regarding a finding made by a signatory, such
signatory were alowed to refer to the administrative record of an investigation as a substitute for an
adequate statement of reasons issued by that signatory at the time it made the finding. However,
Article 2:15 did not preclude apanel from examining particular factual materials not actually reflected
in a public notice under Article 2:15 where it could be inferred from the statement of reasons by the
authorities that they had relied on such materias.

288.  With regard to Brazil's argument that its domestic legislation imposed certain constraints as
to the amount of information which could be provided in a public notice of the imposition of import
taxes, the Panel considered that this argument did not explain why the Brazilian authorities could not
haveissued apublicly available statement of reasons separately from the public notice of theimposition
of the provisional countervailing duties. In the Pandl's view, the same consideration applied to the
public notice of theimposition of the definitive countervailing duties. Moreover, the Panel noted that,
unlike the public notice of the imposition of the provisiona countervailing duties, the public notice
of theimposition of the definitive countervailing dutiesin August 1992 mentioned some considerations,
albeit in summary form, which had led to the affirmative finding of injury.

289. The Panel noted Brazil's argument that under Article 18 the task of a panel was "to review
the facts of the matter".

290. Based on its considerations above regarding the importance of an adequate explanation of the
reasons for a finding made by investigating authorities as a precondition of effective review of such
afinding by a panel, and regarding the transparency requirements in Article 2:15, the Pand was of
the view that its task in this case was "to review the facts of the matter”, in light of the reasons for
the preliminary affirmative finding stated in public by the Brazilian authorities at the time they made
this finding.

291. Based on the foregoing considerations, the Panel decided that in its review of the factua basis
for the preliminary affirmative finding made by Brazil, it could not have regard to factua reasons
presented by Brazil to the Panel but not stated in the public notice of the finding or otherwise contained
in a public statement of reasons issued by the Brazilian authorities at the time of that finding.

292. Inthe Pand's view, Administrative Order No. 297 could not be considered to constitute a
statement of reasons sufficient to enable the Panel to determine on which factual considerations the
Brazilianauthoritieshad basedtheir preliminary affirmativefinding, andto examinethoseconsiderations
in light of the relevant lega requirements of the Agreement. For example, regarding the issue of the
existence of materia injury, whilethe Order provided for theintroduction of duties on imports of milk
powder and imports of certain types of milk, the Order did not define the relevant domestic industry,
or domestic industries. Moreover, the Order did not enable the Pand to discern whether, and how,
the Brazilian authorities had examined evidence on the volume of the imports, the price effects of the
imports and the consequent impact of the imports on the domestic industry or industries.

293. The Panel did not preclude that there could have been facts before the Brazilian authorities
which could have constituted sufficient evidence in support of a preliminary affirmative finding.
However, absent an adequate statement of reasons by the Brazilian authorities, the Panel could not
find that the preliminary finding made by Brazil rested on sufficient evidence within the meaning of
Article 5:1 of the existence of a subsidy and of materia injury caused by subsidized imports of milk
and milk powder from the EEC.

294.  Inthisrespect, the Panel did not accept Brazil's argument that the fact that the public notice
of theimposition of provisional duties provided only limited information on the reasons for thefinding



SCM/179
Page 68

of the Brazilian authorities was a mere technicality by which the EEC had not been prejudiced, given
that it had access to the record of the investigation. As noted above, the lack of explanation of the
reasons for this finding made it impossible for the Panel to effectively review this finding in the light
of the relevant requirements of the Agreement. That the EEC might have had access to the record
containing the facts considered by the Brazilian authorities was irrelevant in this respect.

295. Inthelight of theforegoing considerations, the Panel concluded that the preliminary affirmative
finding made by Brazil on 8 April 1992 with regard to imports of milk powder and certain types of
milk from the EEC wasinconsistent with Article 5:1 because thisfinding failed to provide a statement
of reasons to enable the Panel to discern the legal and factual considerations which formed the basis
for thisfinding, and to examine those considerationsin light of the relevant legal requirements of the
Agreement.

296. Inthelight of itsconclusionsin paragraphs 268 and 295, the Panel concludedthat theimposition
by Brazil on 8 April 1992 of provisiona countervailing duties on imports of milk powder and certain
types of milk was inconsistent with Brazil's obligations under Article 5:1 of the Agreement because:

) Brazil had made a preliminary affirmative finding which was not the result of an
investigation conducted in accordance with Articles 2:3 and 2:5, and

(i) the affirmative preliminary finding in Administrative Order No. 297 failed to provide
astatement of reasonsto enable the Panel to discernthelegal and factual considerations
which formed the basis for this finding, and to examine those considerations in light
of the relevant legal requirements of the Agreement.

297. Inlight of its conclusions in the preceding paragraph, the Panel did not consider that it was
necessary to make afinding on the argument of the EEC that Brazil had failed to provide reasons or
evidencethat theimposition of provisional measureswasnecessary to preventinjury being caused during
the investigation.

298. The Panel considered that provisional duties imposed inconsistently with Article 5:1 were
necessarily aso inconsistent with Article 1 of the Agreement, which provided:

"Signatories shal take al necessary steps to ensure that the imposition of a
countervailing duty [ ] on any product of the territory of any signatory imported into
the territory of another signatory is in accordance with the provisions of Article VI
of the Genera Agreement and the terms of this Agreement.” (footnote omitted)

299. The Panel noted that Brazil had not notified the EEC of the imposition of provisional
countervailing duties at the time of the imposition of these duties.

300. The Panel noted that Article 2:15 required signatories to provide notices of any finding "to
the signatory or signatoriesthe products of which are subject to such finding and to the exportersknown
to haveaninterest therein". The Panel therefore concluded that, by not forwarding to the EEC anctice
of itspreliminary affirmativefinding made on 8 April 1992, Brazil had acted inconsistently with Article
2:15 of the Agreement.

3. Imposition by Brazil of Definitive Countervailing Duties on Imports of Milk Powder from
the EEC
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301. The Panel proceeded to examine the claim presented by the EEC that, by imposing on
10 August 1992 definitive countervailing duties on imports of milk powder from the EEC, Brazil had
acted inconsistently with its obligations under Article 6:1-4 of the Agreement.

302.  Insupport of thisclaim, the EEC argued that the analysisand evidencein Administrative Order
No. 569 of 10 August, by which the definitive duties were imposed, did not meet the requirements
of Article 6:1-4 with respect to the analysis of the volume of imports, the effect of the imports on
domestic producers in Brazil, and factors other than the imports from the EEC as possible causes of
materia injury to the domestic industry.

303.  Brazil submitted that the determination of injury which had led to the imposition of definitive
countervailing duties on imports of milk powder from the EEC was in full conformity with the
requirements of Article 6:1-4. Brazil referred to the increased volume of imports of milk powder from
the EEC, thedeclinein domestic prices caused by theseimports, the stagnation of domestic production,
and thelower level of profits and investment in the domestic industry caused by the declinein domestic
prices. Theinvestigating authorities had considered factors other than the imports of milk powder from
the EEC which could have caused materia injury to the domestic industry but had determined that
materia injury was caused by the imports from the EEC and not by these other factors.

304. Asinthe case of theissuesraised by the EEC with regard to Brazil's preliminary affirmative
finding, the parties to the dispute disagreed on whether information and arguments not stated in the
public notice of the final finding of the Brazilian authorities were admissiblein the proceedings before
the Pandl.

3.1 Whether Brazil acted inconsistently with Articles 6:1 and 6:2 with respect to the analysis d
the volume of imports of milk powder from the EEC

305. ThePanedl first examined the EEC's argument that Brazil had made afina affirmative finding
which was inconsistent with Articles 6:1 and 6:2 with respect to the analysis of the volume of imports
of milk powder from the EEC.

306. TheEEC argued that theinformation presented in Administrative Order No. 569 onthevolume
of imports of milk powder from the EEC showed adeclineinthevolume of theseimports, as percentage
of domestic production over the period 1989-1991. Export statistics provided by the EEC to Brazil
in response to the questionnaire issued by Brazil in May 1992 showed an even larger decline of the
absolute volume of exports of milk powder from the EEC to Brazil over this period. Export statistics
from the United Nations a so showed a decline in the absolute volume of EEC exports of milk powder
to Brazil during the period 1989-1991. Thus on the basis of any data, imports had declined, rather
than increased significantly, as required by Article 6:2. The EEC also argued that there was a lack
of clarity asto the reference period considered by the Brazilian authorities in their examination of the
volume of imports of milk powder from the EEC.

307. Referring to the report of the panel in "United States - Salmon," the EEC argued that Brazil
had failed to conduct an objective examination, as required by Article 6:1, by not explaining why the
data on the decline in the volume of imports, especialy the dramatic decline from 1989 to 1990 shown
both by the data of Brazil and by the data of the EEC, did not detract from a finding of a significant
increase in the volume of imports.

308. Brazil argued that the period of investigation considered by the Brazilian authorities was the
period April 1991-March 1992, and that over this period imports of milk powder from the EEC had
increased significantly, irrespective of the data used. The imposition of the definitive countervailing
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duties had not been based on the evolution of imports over the period 1989-1991, but on the significant
increase in the volume of imports during the period April 1991-March 1992.

309. Specificaly, Brazil pointed out that the absolute volume of imports of milk powder from the
EEC had increased significantly during 1991, and had continued to increase during thefirst four months
of 1992. Imports of milk powder from the EEC also increased from 1990 to 1991 as share of tota
imports of milk powder and as share of domestic consumption in Brazil.

310. ThePane notedthat thelegal provisionsrelevant to itsexamination of the analysisand findings
of the Brazilian authorities on the volume of imports of milk powder from the EEC werein Article 6:1
and 6:2 of the Agreement. Article 6:1 provides:

"A determination of injury [ ] for purposes of Article VI of the Genera Agreement
shall involve an objective examination of both (a) the volume of subsidized imports
and their effect on prices in the domestic market for like products [ ] and (b) the
consequent impact of theseimportson domestic producersof such products.” (footnotes
omitted)

Article 6:2 provides:

"With regard to volume of subsidized imports the investigating authorities shal consider
whether there has been a significant increasein subsidized imports, either in absolute
termsor relativeto production or consumptionintheimporting signatory. Withregard
to the effect of the subsidized imports on prices, the investigating authorities shall
consider whether there has been a significant price undercutting by the subsidized
imports as compared with the price of alike product of the importing signatory, or
whether the effect of such importsis otherwise to depress pricesto asignificant degree
or prevent priceincreases, which otherwise would have occurred, to asignificant degree.
No one or severa of these factors can necessarily give decisive guidance.”

311. Inits anaysis of whether Brazil had acted inconsistently with Articles 6:1 and 6:2 of the
Agreement with regard to the consideration of the volume of imports of milk powder from the EEC,
the Panel based itself on the following statement in paragraph (€) of Administrative Order No. 569,
as rectified on 20 August 1992:

"The allegation of injury was found to be well-founded since imports of the products
in question accounted for a large share of the domestic market. Tota milk powder
imports originating in the EEC represented 22.6%, 9.8% and 20.4% of domestic
productionin 1989, 1990 and 1991 respectively. Full cream milk powder represented,
[respectively], 15.7%, 3.4% and 5% of domestic production in those years; imports
of skimmed milk powder represented 39.2%, 33.2% and 78% of the domestic
production in those years, thus contributing to the stagnation of domestic production.
Thiswastheresult of the low international prices of the EEC product, which are made
possible by subsidies a origin. The prices taken into consideration were, in the case
of domestic prices, those supplied by the Brazilian Association of Milk Derivatives

Industries and, in the case of milk powder imports from the EEC, those supplied by
the CIEF (the economic and tax information department of the Federal Treasury)."

312.  For the reasons explained elsewhere in this Report in connection with the Panel' s analysis of
the preliminary affirmative finding made in April 1992 by the Brazilian authorities, the Pand was of
the view that in its review of the final determination in Administrative Order No. 569 it could not
properly take account of reasons presented by Brazil before the Panel but not discernible either from
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the text of Administrative Order No. 569 or from a statement of reasons issued in a different form
by the Brazilian authorities at the time of their final finding. For the Pandl to take into account such
considerations would be tantamount to alowing a Party to modify and rationalize its determination
ex post facto.

313.  Inthiscontext, the Pane noted that, athough paragraph (b) of the Administrative Order indicated
that the period of investigation was April 1991-March 1992, the explanation in paragraph (e) clearly
covered the period 1989-1991. This paragraph provided no indication that the Brazilian authorities
had attached particular significance to devel opments with respect to import volume during the period
April 1991-March 1992. The Panel further noted in this respect that paragraph (€) did not contain
any discussion of the absolute volume of imports as a relevant factor in the injury determination of
the Brazilian authorities. Leaving aside the fact that Brazil was not aways consistent in referring to
the evolution of the volume of imports in the first three or in the first four months of 1992, the Panel
noted that no dataon absoluteimport volumein 1990, 1991 and thefirst months of 1992 were provided
in this paragraph, nor could it otherwise be inferred from this paragraph that the Brazilian authorities
had relied on the increase in absolute volume of imports from 1990 to 1991, and in the first months
of 1992, in determining that subsidized imports of milk powder from the EEC were causing materia
injury to the domestic industry in Brazil.

314. Moreover, paragraph (e) of Administrative Order No. 569 also did not mention as relevant
considerations the increase in the volume of imports as share of domestic consumption, or as share
of total imports of milk powder. The volume of imports was discussed in this paragraph exclusively
in relative terms, as a share of domestic production in Brazil.

315. The Panel therefore decided that, in examining the consistency with Articles 6:1 and 6:2 of
the analysis and findings of the Brazilian authorities of the volume of imports of milk powder as a
factor in their injury determination, it could haveregard only to the considerations stated in paragraph
(e) of Administrative Order No. 569 regarding the volume of these imports relative to domestic
productionover theperiod 1989-1991, and that it could not take account of Brazil' sargumentsregarding
(2) theincreasein the absol ute volume of imports of milk powder from 1990 to 1991, which continued
in the first four months of 1992, (2) the increase in the volume of imports of milk powder relative
to domestic consumption, and (3) the increase in the volume of imports from the EEC relative to total
Brazilian imports of milk powder.

316. ThePanel notedthat thefirst sentence of Article6:2 indicated that asignatory was not precluded
from analyzing the volume of imports relative to domestic production, rather than in absolute terms.
That Brazil had considered the volume of imports as a share of domestic production was therefore
not by itself inconsistent with Article 6:2.

317.  Giventhat, with regard to the volume of subsidized imports, Article 6:2 required signatories
to consider "whether there has been a significant increase in subsidized imports”, the Panel examined
whether in this case the Brazilian authorities had considered the relative volume of imports of milk
powder from the EEC for purposes of determining whether these imports had increased significantly.

318. ThePaned noted in this regard that the presentation in paragraph (e) of Administrative Order
No. 569 of the data on imports of milk powder from the EEC relative to domestic production over
the period 1989-1991 was preceded by the following sentence:

"The allegation of injury was found to be well-founded since imports of the products
in question accounted for a large share of the domestic market.” (emphasis added)
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Thus, read in context, the statements in this paragraph regarding the imports of milk powder as
percentage ratios of domestic production reflected an analysis of the significance of the level of those
imports throughout the period 1989-1991, rather than an analysis of the significance of any increase
in the volume of those imports.

319. Inthisrespect the Panel further noted that, although paragraph (€) contained data from which
it could be concluded that total imports of milk powder from the EEC, relative to domestic production
had increased from 1990 to 1991, there was nothing in this paragraph to indicate that, in examining
the réle of the importsin causing injury to domestic producers, the Brazilian authorities had attached
significance to this increase in import volume, as distinguished from the level of import penetration
throughout the period 1989-1991.

320. Inthislatter regard, the Panel was of the view that, had the Brazilian authorities relied on the
increase in the relative volume of imports from the EEC from 1990 to 1991, it would in any event
have been incumbent upon them to explain the significance of that increase against the background
of theoverall declineintherelativeimport volumeover the period 1989-1991. In Administrative Order
No. 569 theBrazilian authoritiesbased their conclusion regarding thevolumeof importsof milk powder
onthe period 1989-1991. Had the Brazilian authorities relied on theincrease of the volume of imports
from 1990to 1991, an objective examination within the meaning of Article 6:1 of whether asignificant
increaseof theimport volume had occurred would haverequired them to takeaccount of al factsrelating
to the evolution of the import volume over the period 1989-1991, including the overall decline in the
relativeimport volumefrom 1989 to 1991, and to explain why thisoverall decline of theimport volume
did not detract from afinding of a significant increase in the relative volume of imports, based on the
evolution of the import volume during the period 1990-1991.

321.  Therefore, without necessarily taking the view that as amatter of law the datain paragraph ()
of Administrative Order No. 569 could not have constituted positive evidence of asignificant increase
in the volume of imports of milk powder from the EEC, the Panel considered that the analysis of the
import volume offered by the Brazilian authoritieswasinadequate to meet therequirement of Article 6:2
that authorities consider "whether there has been a significant increase in subsidized imports..." and
the requirement of Article 6:1 of an objective examination. The text of the paragraph made it clear
that the Brazilian authorities had considered the level of the relative import volume, but did not make
it clear that they had considered whether there had been a significant increase in the import volume.
Therewasnothing in this paragraph indicating whether the Brazilian authorities considered theincrease
from 1990 to 1991 to be significant, and whether, in determining that this increase was significant,
they had taken into account the overall decline of the relative import volume from 1989 to 1991.

322. The Panel concluded on the basis of the considerations in the preceding paragraphs that the
fina finding made by the Brazilian authorities of material injury caused by subsidized imports of milk
powder from the EEC was inconsistent with the requirements of Articles 6:1 and 6:2 with regard to

the analysis of the volume of these imports.

3.2 Whether Brazil acted inconsistently with Articles 6:1 and 6:3 with respect to the analysis d
the impact of the subsidized imports of milk powder on domestic producers

323.  ThePane proceeded to examinethe EEC' s argument that theimposition by Brazil of definitive
countervailing duties on imports of milk powder from the EEC wasinconsistent with the requirements
of Articles6:1 and 6:3 asaresult of Brazil' sfailureto consider theimpact of theseimports on domestic
producers in Brazil.

324.  According to the EEC, the issue of the impact of the volume and prices of the allegedly
subsidized imports of milk powder from the EEC on domestic producers in Brazil was not addressed
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in Administrative Order No. 569. Apart from avague referenceto stagnation of domestic production,
the Order did not deal with any of the factors mentioned in Article 6:3 with respect to the examination
of the impact of imports on the domestic industry. In the EEC's view, even the reference to the
stagnation of domestic production was in contradiction with data showing that domestic production
of milk powder increased by 9 per cent from 1989 to 1991. The EEC further submitted that it appeared
from thetext of the Administrative Order, and from the position taken by Brazil in bilateral consultations
following theimposition of thedefinitiveduties, that for the Brazilian authoritiesthe concept of material
injury to a domestic industry was synonymous with the presence of a large market share of imports
in conjunction with a price difference between imported and domestic products.

325. The EEC argued that most of the evidence and arguments presented to the Panel by Brazil
regarding the impact of the imports of milk powder on domestic producers were not admissible, on
the ground that such evidence and argumentswere not part of the explanation provided by the Brazilian
authoritiesin Administrative Order No. 569. In any event, the EEC considered that even the evidence
and arguments provided by Brazil to the Panel did not meet the requirements of Articles 6:1 and 6:3.

326. Brazil argued that the imposition of definitive countervailing duties on imports of subsidized
milk powder from the EEC was in accordance with the requirements of Articles 6:1 and 6:3. The
information on the factors mentioned in Article 6:3 was on record with the Brazilian investigating
authorities, and could have been consulted by the EEC had it shown an interest in doing so.

327.  Brazil explained that in considering the impact of the subsidized imports of milk powder from
the EEC, the Brazilian investigating authorities had distinguished between the milk powder sector and
the fluid milk sector, and between forma and informa markets. Imports of milk powder were sold
in rehydrated form in the higher priced forma market where they competed directly with domestic
fluid milk and caused depression of domestic pricesof fluid milk. Thispricedepression had two adverse
effects on domestic producers in Brazil. First, it forced domestic producers of fluid milk to convert
part of their productioninto milk powder. The costsassociated with thisconversion negatively affected
the cash flow of these producers. Second, the depression of fluid milk prices caused some of the
domestic production of fluid milk to be diverted from the formal market to the lower priced informal
market where, because of the lower cost structure, producers hoped to achieve a higher return.

328.  Brazil stated that the referencein paragraph (e) of Administrative Order No. 569 to astagnation
of domestic production related to domestic production of fluid milk, not domestic production of milk
powder. From 1990 to 1991, domestic production of fluid milk had increased by only 3.4 per cent.
Moreover, the increase in production was directed entirely to the informa market, while production
in the formal market remained at the same level asin 1990. With regard to the increased domestic
production of milk powder, Brazil argued that the reduction of idle capacity in the milk powder sector
was the result of the increased supply of rehydrated imported milk power which forced domestic
producers of fluid milk to convert part of their production into milk powder. The injury suffered by
the milk powder industry due to the increased imports of milk powder from the EEC expressed itself
in the operating and financing costs associated with the increased stocks of milk powder.

329. Brazil further mentioned as considerations taken into account by the Brazilian authorities in
examining theimpact of theimports of milk powder on domestic producers, the declinein the producer
prices of milk from 1990 to 1991, which negatively affected investment and productivity growth, the
differencein per capitaincome earned by agricultural workersin Brazil and the EEC, and the increase
of imports of skimmed milked powder as percentage of domestic production.



SCM/179
Page 74

330. The Panel noted that Article 6:3 provided:

"the examination of the impact on the domestic industry concerned shall include an
evaluation of al relevant economic factors and indices having a bearing on the state
of theindustry such as actud and potentid decline in output, sales, market share, profits,
productivity, returnoninvestments, or utilization of capacity; factorsaffectingdomestic
prices, actua and potential negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital or investment and, in the case of agriculture,
whether there has been an increased burden on Government support programmes.
This list is not exhaustive, nor can one or severa of these factors necessarily give
decisive guidance.”

331. Consistent with its approach explained elsewhere in this Report, the Panel based its analysis
of whether Brazil had acted inconsistently with Article 6:3 on the considerations expressed by the
Brazilian authorities in Administrative Order No. 569.

332. The Pand found that the only reference in this Order to a factor relating to the impact on
domestic producers of theimports of milk powder from the EEC was the statement in paragraph (e) of
the Order regarding the stagnation of domestic production, caused by low international pricesof imports
of milk powder from the EEC.

333.  ThePane notedthat thelist of factorsmentionedin Article 6:3in thisprovision wasillustrative
in nature, and the last sentence made it clear that the provision did not prejudge the weight to be given
to any particular factor mentioned in the provision. At the same time, Article 6:3 clearly required
investigating authorities to conduct in each case a comprehensive analysis of "al relevant economic
factors and indices having a bearing on the state of the industry”. The Panel was of the view that to
consider only the stagnation of domestic production in the analysis of the impact of imports on the
domesticindustry wasinconsistent with thiscomprehensive character of theexamination required under
Article 6:3.

334. ThePanel further noted that, in response to the argument of the EEC that the reference to the
stagnation of domestic production in paragraph (€) wasin contradiction with data showing that domestic
production of milk powder had actually increased by 9 per cent from 1989 to 1991, Brazil had argued
that the statement on the stagnation of domestic production related to production of fluid milk, and
not to production of milk powder.

335. ThePanel recalled that paragraph () of Administrative Order No. 569 read, in relevant part:

"Totd milk powder imports originating in the EEC represented 22.6%, 9.8% and 20.4%
of domestic productionin 1989, 1990 and 1991 respectively. Full cream milk powder
represented, respectively. Full cream milk powder represented 15.7%, 3.4% and5.0%
of domestic production in those years; imports of skimmed milk powder represented
39.2%, 33.2% and 78% of the domestic production in these years, thus contributing
to the stagnation of domestic production. Thiswas the result of the low international
prices of the EEC product, which are made possible by subsidiesat origin." (emphasis
added)

Given that the statement on the stagnation of domestic production followed statements referring to imports
of milk powder as percentage of domestic production, it was in the Panel's view unclear that this
stagnation of domestic production related to production of fluid milk, rather than production of milk

powder.



SCM/179
Page 75

336. Moreover, because the Order did not provide a clear definition of the relevant domestic like
product and domestic industry concepts, the Panel was faced with serious problems in understanding
the rational e offered by the Brazilian authorities when they linked the low international prices of milk
powder to this stagnation of domestic production.

337. Administrative Order No. 569, read as a whole, did not clearly define the relevant domestic
like product and domestic industry. The preamble of the Order mentioned the existence of "damage
to domestic industries® (emphasis added). Article 1 of the Order imposed countervailing duties on
imports of "the products identified below and originating in the European Economic Community"”,
which "products’ included milk powder and certain types of milk. Article 1(a) of the Order explained
that the organizations which lodged the request for initiation of the countervailing duty investigation
represented "al domestic milk producers'. Article 1(c) of the Order provided that " The domestic product
has the same characteristics as the imported product.”.

338. From these statements, it was unclear whether the Brazilian authorities had treated fluid milk
and milk powder as two separate like products, corresponding to two separate domestic industries,
or whether they had considered that fluid milk and milk powder constituted one like product,
corresponding to asingle domesticindustry consisting of domestic producersof fluid milk and domestic
producers of milk powder. Thereferenceto theinjury to"domesticindustries’ in the preamblewould
tend to support the former interpretation, whereas the statement that " The domestic product has the
same characteristics as the imported product” would tend to support the latter interpretation.

339. ThePanel noted that if, as argued by Brazil, the stagnation of domestic production caused by
the low international prices of milk powder was meant to refer to domestic production of fluid milk,
the Brazilian authoritieslogically must have considered that there was one domesticindustry consisting
of producers of fluid milk and producers of milk powder. However, in that case, it was difficult to
understand why in the preambl e of the Order the Brazilian authorities mentioned the existence of injury
to "domestic industries’. Moreover, paragraph (€) failed to explain how the low internationa prices
of imports of milk powder caused stagnation of domestic production of fluid milk. In addition, if,
as argued by Brazil, the stagnation of domestic production referred to domestic production of fluid
milk, this would mean that paragraph (€) contained no discussion of any indicators of the state of the
milk powder producing segment of the industry. On the other hand, if the stagnation of domestic
production referred to domestic production of milk powder, this would mean that paragraph (€) failed
to provide any discussion of factors relating to the condition of domestic producers of fluid milk, even
though the petitioners were said to represent al domestic producers of milk.

340. Inlight of the foregoing considerations, the Panel concluded that the analysis and findings of
the Brazilian authorities regarding the impact of the imports of milk powder from the EEC were
inconsistent with the requirements of Article 6:3 because:

) the considerations in Administrative Order No. 569 did not permit the Panel to find
that the Brazilian authorities had carried out a comprehensive analysis of "al relevant
economic factors and indices having a bearing on the state of the industry" ;

(i) the Order did not adequately explain the reference to " stagnation of domestic production”
as an indicator of injury caused by the subsidized imports of milk powder from the
EEC, asaresult, inparticular, of thelack of definition of therelevant domesticindustry
or domestic industriesin relation to which the Brazilian authorities had examined the
existence of material injury.
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3.3 Whether Brazil had acted inconsistently with the requirements of Article 6:4 in its analysis
of the causal relationship between the subsidized imports of milk powder and material injury
to a domestic industry

341. ThePane proceeded to consider the argument of the EEC that Brazil' sfina affirmativefinding
in Administrative Order No. 569 was inconsistent with the requirements of Article 6:4.

342. In the EEC's view, the inconsistency of the fina finding with Article 6:4 resulted from the
fact that thefinding wasinconsistent with Articles6:2 and 6: 3 (referred tointhefootnoteto Article 6:4).
Furthermore, while Article 6:4 contained an obligation to demonstrate that injury is caused through
the effects of the subsidized imports and that injury caused by other factors shall not be attributed to
subsidized imports, Brazil had not considered factors other than the imports of milk powder from the
EEC which might be causing material injury to Brazilian domestic producers. In this latter regard,
the EEC referred to the volumes and prices of imports of milk powder from third countries, and to
the structural adjustment process in the Brazilian industry following the relaxation of domestic price
controls.

343.  Brazil argued that, athough the investigating authorities were aware that other factors might
be causing materia injury to thedomesticindustries, they were satisfied that theimports of milk powder
from the EEC, by themselves, were a clear cause of materia injury to the domestic industries. Brazil
noted in this regard the loss of market share of domestic producers, the increased market share of the
subsidized imports, thedisplacement of domestic fluid milk into theinformal market and to milk powder
factories, and the decline in domestic prices.

344.  The Panel noted that Article 6:4 provided:

"It must be demonstrated that the subsidized imports are, through the effects [ ] of
the subsidy, causing injury within the meaning of this Agreement. Theremay be other
factors () which at the same time are injuring the domestic industry, and the injuries
caused by other factors must not be attributed to the subsidized imports.” (footnotes
omitted)

It logically followed from footnote 19 ad Article 6:4 that, whereasignatory made an affirmativeinjury
determination which did not satisfy the requirements of Articles 6:2 and 6:3, such determination of
injury was thereby also inconsistent with the first sentence of Article 6:4

345. The Pand noted in addition that Administrative Order No. 569 provided no indication that
theBrazilian authoritieshad considered thepossible rol e of factorsother than theimportsof milk powder
from the EEC, such as imports from third countries. No mention was made of such factorsin the
text of the Order. Given this absence of any discussion of such other factorsin the text of the Order,
the Panel could not satisfy itself that Brazil had acted consistently with the requirements of the second
sentence of Article 6:4.

346. The Panel concluded that Brazil's final affirmative finding on imports of milk powder from
the EEC was inconsistent with the requirements of Article 6:4 because:

) the finding was inconsistent with the requirements of Article 6:2 with respect to the
analysis by the Brazilian authorities of the volume of theimports of milk powder from
the EEC, and inconsistent with Article 6:3 with respect to the anaysis by the Brazilian
authorities of the impact of the imports on domestic producers, and
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(i) inview of theabsenceof any discussionin Administrative Order No. 569 of the possible
role of factors other than the imports of milk powder from the EEC, the Panel could
not satisfy itself that the Brazilian authorities had acted consistently with the requirements
of the second sentence of Article 6:4

347. Inlight of itsconclusionsin paragraphs 322, 340 and 346, the Panel concluded that, inimposing
on 10 August 1992 definitive countervailing duties on imports of milk powder from the EEC, Brazil
had acted inconsistently with its obligations under the Agreement becausethe fina affirmative finding
which served as the basis for the imposition of these duties was inconsistent with Articles 6:1-4 of
the Agreement. The Panel aso concluded that inimposing these duties, Brazil had acted inconsistently
with its obligations under Article 1 of the Agreement.

4. Imposition by Brazil of Definitive Countervailing Duties on Imports on Certain Types of Milk
from the EEC

348. ThePand considered theclaim presented by the EEC that, inimposing definitivecountervailing
duties on imports of certain types of milk from the EEC, Brazil had acted inconsistently with its
obligations under Article 6 of the Agreement.

349. The Pand noted that Administrative Order No. 569 imposed definitive countervailing duties
on imports of certain types of milk, in addition to countervailing duties on imports of milk powder
from the EEC. However, while there was some discussion on the volume and effects of imports of
milk powder, the Panel did not find in this Order any discussion of the volume of imports of milk,
the effects of these imports on domestic prices of milk, and the consequent impact of the imports of
milk on domestic producers of like products. Furthermore, as analyzed above, it was not clear from
this Order that, as argued by Brazil, the reference made to stagnation of domestic production as an
indication of injury related to domestic production of milk, rather than production of milk powder.
In this context the Panel also recalled its observations in paragraphs 335 to 339 regarding the lack of
aclear definition of therelevant like product, and therel evant domesticindustry or industriesinrelation
to which the Brazilian authorities had anayzed the effects of the imports of milk powder.

350. ThePanel concluded that the fina affirmative finding with regard to imports of certain types
of milk wasinconsistent with therequirements of Articles6:1-4, because Administrative Order No. 569
did not enable the Panel to satisfy itself that the Brazilian authorities had considered the volume of
imports of milk, their effect on domestic pricesof thelike product, and the consequent impact of imports
of milk on domestic producers of like products. The Panel also concluded that in imposing definitive
countervailing duties on certain types of milk, Brazil had acted inconsi stently with its obligations under
Article 1 of the Agreement.

5. Harmless Error

351. The Panel noted Brazil's characterization of the EEC's complaint as merely involving issues
of a procedura nature, in respect of which Brazil had only committed harmless errors, and Brazil's
argument that the panel should consider these procedural issues against the background of the evidence
before the Brazilian authorities of the injurious effects of the subsidized imports from the EEC.

352. ThePand recaled its conclusions that, in imposing provisional and definitive countervailing
dutiesonimportsof milk powder and certain typesof milk fromthe EEC, Brazil had acted inconsistently
with certain essential procedural requirements of the Agreement. As explained in paragraph 271, the
Pand did not accept Brazil' s view that these procedurd infringements amounted to no more than harmless
error. Furthermore, the Panel recalled its conclusions that the reasons provided by the Brazilian
authorities at the time of their preliminary and final affirmative findings did not permit the Panel to
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satisfy itself that Brazil had complied with substantive obligations under the Agreement, such asthose
in Article 6.

353. ThePane considered that itstask wasto determine whether the findings made by the Brazilian
authorities were in conformity with the relevant procedural and substantive requirements of the
Agreement. Accordingly, in drawing the conclusions in the preceding paragraph, the Panel did not
prejudge the issue of whether Brazil, had it properly respected the procedura requirements of the
Agreement and adequately explained thereasonsfor itspreliminary andfinal findings, could havevaidly
imposed provisiona and definitive countervailing duties on imports of milk powder and certain types
of milk from the EEC.

6. Alleged Failure of the EEC to Co-operate with the Brazilian Authorities in the Investigation

354. The Paned noted that the parties disagreed on the issue of whether the EEC had adequately
co-operated with the Brazilian authorities in their investigation.

355.  Brazil argued that it had not received adequate co-operation from the EEC in thisinvestigation,
and that as a result the Brazilian authorities had to resort to the provisions of Article 2:9 of the
Agreement and make their findings "on the basis of the facts available”. The EEC regjected Brazil's
contention regarding the aleged lack of co-operation in thisinvestigation and Brazil' s reliance on the
provisions in Article 2:9 of the Agreement.

356. In this context, the parties presented conflicting views on the lack of a response of the EEC
to Braxzil's offer of 27 February 1992 for consultations; the causes of the delay in the consultations
held subsequently; the alegedly inadequate response of the EEC to the questionnaire issued by the
Brazilian authoritiesin May 1992; therefusal of the EEC to distribute the questionnaireto its exporters,
and the lack of any response to the questionnaire from the EEC exporters.

357. The Pandl attached importance to adequate co-operation between signatories with respect to
countervailing duty investigations. However, the Panel noted that the Agreement did not contain a
legal requirement for a signatory whose products were subject to an investigation conducted by another
signatory to co-operate with such other signatory. When asignatory failed to co-operate with another
signatory which was conducting an investigation, the only possible legal consequence of such non-co-
operation under the Agreement was that it could entitle the signatory conducting the investigation to
make findings " on the basis of the facts available", as provided in Article 2:9.

358.  The Panel therefore examined whether in the case before it the alleged lack of co-operation
of the EEC could have entitled Brazil to invoke Article 2:9 of the Agreement and, if so, whether this
would have implications for any of the conclusions reached by the panel in previous sections of the
Report.

359. The Pandl first considered whether the alleged lack of co-operation of the EEC as evidenced
by itsattitudevis-a-visBrazil' soffer for consultationsmade on 27 February 1992, and itsattitude during
consultations held between the parties subsequent to the imposition of provisional duties, could have
entitled Brazil to haverecourseto the provisionsof Article 2:9when it madeitsfinal affirmativefinding
in August 1992.
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360. The Panel noted that Article 2:9 provided:

"In cases in which any interested party or signatory refuses access to, or otherwise
does not provide, necessary information within a reasonable period or significantly
impedes the investigation, preliminary and find findings|[ ], affirmative or negative,
may be made on the basis of the facts available.”

Given the wording of Article 2:9, the Panel considered that the aleged unwillingness of the EEC to
engage promptly in bilateral consultations could not provide a possible justification for the invocation
by Brazil of this provision. When a signatory did not take up opportunities for bilatera consultations
under Article3, it did not thereby " refuseaccessto, or otherwise(..) not provide, necessary information
within areasonable period or significantly impede the investigation”. Article 2:9 was relevant only
in the context of an investigation initiated and conducted in accordance with Article 2. Brazil's offer
for bilateral consultations, made on 27 February 1992, i.e. before the initiation of the investigation
on 16 March 1992, and the EEC' slack of responseto that offer, could therefore not constituteaground
for the invocation by Brazil of Article 2:9.

361. ThePanel also did not consider that the apparent disagreement between the parties on the date
and venue of bilateral consultationsin April-May 1992 wasrelevant as apossible ground for invocation
by Brazil of its rights under Article 2:9. Brazil had requested the EEC and its exporters to provide
information through a questionnaire sent on 18 May 1992. Brazil could possibly have relied on
Article 2:9 in sofar as responses to this questionnaire were inadequate or untimely. In contrast, the
fact that the EEC and Brazil had encountered difficulties in agreeing on adate and venue for bilateral
consultations under Article 3 could not logicaly be a basis for Brazil to resort to Article 2:9.

362. In sum, while the Pandl realized that this investigation might perhaps have taken a different
course if the EEC had responded promptly to Brazil's offer for consultations of 27 February 1992,
it did not consider that this lack of a prompt response, and the disagreement between the parties on
the timing and venue of bilateral consultations after the imposition of provisional duties, could in any
way have justified reliance by Brazil on the provisions of Article 2:9.

363. The Panel then considered whether the aleged inadequacy of the EEC's responses to the
guestionnaire issued by Brazil in May 1992 could have entitled Brazil to invoke Article 2:9 and, if
so, how this would affect the conclusions of the Panel in previous parts of the Report.

364. ThePanel considered, after areview of theresponsesprovided by the EEC, that theseresponses
were incomplete in certain respects. The Panel further noted that there was no indication in the
information before it that any EEC exporters had provided responses to this questionnaire.

365. However, thePanel recalled that itsfindingsregarding theimposition by Brazil of the definitive
countervailing duties were based on the provisions of Article 6 regarding the determination of injury.
The Pand considered that the possible inadequacies in the replies to the questionnaire, particularly
in respect of questions relating to the existence and amount of subsidies, had no bearing on the Panel's
considerations regarding the deficiencies in the analysis conducted by the Brazilian authorities with
regard to the volume of imports, the impact of the imports on domestic producers, and the possible
role of factors other than the imports from the EEC.

366. The Pane concluded, based on the foregoing considerations, that the allegedly inadequate co-
operation by the EEC in theinvestigation conducted by the Brazilian authoritiesdid not alter thefindings
reached by the Panel in previous sections of this Report with respect to the inconsistency with the
Agreement of Brazil' simposition of provisional and definitive countervailing duties on imports of milk
powder and certain types of milk from the EEC.
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367. The Pand noted that the EEC had originally requested the Panel to recommend that the
Committee request Brazil to (a) immediately lift the countervailing duty order and (b) reimburse the
countervailing duties levied inconsistently with its obligations under the Agreement. Subsequently
the EEC had informed the Panel that it maintained its request on the lifting of the order but withdrew
its request on reimbursement noting that "it should be left to the Signatory concerned to determine
the means by which it should bring its practice, it found contrary to the Agreement, into conformity
with its provisions'. The EEC did not explain why this principle should only apply to the issue of
reimbursement and not to that of the lifting of the order, but noted that "in this particular case
reimbursement may be the only way for Brazil to bring its action into conformity with its obligations
under the Agreement"”. Against thisbackground the Panel decided to limit itself to the recommendation
set out below.

VIIl. SUMMARY OF CONCLUSIONS AND RECOMMENDATION

368. The Pand concluded that:

) theimposition by Brazil of provisiona countervailing dutiesonimportsof milk powder
and certain types of milk was inconsistent with Brazil' s obligations under Articles5:1
and 1 of the Agreement;

(i) the imposition by Brazil of definitive countervailing duties on imports of milk powder
from the EEC was inconsistent with Brazil's obligations under Articles 6:1-4 and 1
of the Agreement; and

(iii)  theimposition by Brazil of definitive countervailing duties onimports of certain types
of milk from the EEC was inconsistent with Brazil's obligations under Articles 6:1-4
and 1 of the Agreement.

369. ThePane recommendsthat the Committee request Brazil to bring its measuresinto conformity
with its obligations under the Agreement. The Panel suggests that the Committee request Brazil to
cease applying the countervailing duty on imports of milk powder and certain types of milk from the
EEC.
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1/63/93-EN

Administrative Order No. 297 of 8 April 1992

The Minister of Economic Affairs, Finance and Planning, pursuant to Article 1(I1) and (V)
of Decree No. 80 of 5 April 1991 and to Articles 27 and 29 of Resolution 00-1227 of 14 May 1987
of the former Customs Policy Committee, aso pursuant to Law No. 8174 of 30 January 1991 and
to Decree No. 174 of 10 July 1991, and to Administrative Orders Nos. 974 of 16 October 1991 of
the Ministry of Economic Affairs, Finance and Planning (MEFP) and 444 of 17 October 1991 of the
National Economic Secretariat; taking account of the findings of Case No. 10768.007731/91-23 and
having regardto theexistence of subsidiesfor theproductionand export to Brazil of theproductsreferred
to in this Order, and the resulting damage to domestic industries, hereby lays down:

Article 1

A provisional countervailing duty is hereby established in the form of an additional import
tax, which shall be calculated by applying the ad valoremrates set out below to imports of the products
described below and originating in the European Economic Community.

Product

0402.10.0100 - Milk in powder granules or other
solid forms, of afat content, by weight, not
exceeding 1.5%, partially or completely skimmed,
excluding modified milk for infants food

0402.10.0200 - Milk in powder granules or other
solid forms, of afat content, by weight, not
exceeding 1.5%, skimmed for industrial use or
animal feed

0402.21.0101 - Whole or full cream milk, with
afat content of not less than 26%

0402.21.0102 - Partidly or completely skimmed
milk, excluding modified milk for infants food,;
with a fat content of less than 26%

0402.21.0103 - Skimmed milk, for industria
use or for animal feed

Countervailing duty

ad valorem rate

52%

52%

31%

52%

52%
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Product Countervailing duty
ad valorem rate
0402.21.0199 - Other 52%
0402.29.0102 - Other partialy or completely 52%

skimmed milk, excluding modified milk for
infants food, with a fat content not exceeding
26%

Article 2

Theimposition of provisional countervailing dutiesisjustified by: the subsidization of exports
to Brazil and the need to safeguard the interests of similar domestic products during the period of enquiry.

Article 3
This Administrative Order shall enter into force on the date of its publication in the Officia
Gazette of Brazil and shall remaininforcefor four months, in accordancewith Article 29 of Resolution

No. 00-1227 of 14 May 1987 of the Customs Policy Committee.

Marcilo Marques Moreira
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ANNEX 2

COUNTERVAILING DUTY

MEFP Administrative Order No. 569 of 10 August 1992

The Minister of Economic Affairs, Finance and Planning, pursuant to Article 1(I1) and (V)
of Decree No. 80 of 5 April 1991 and to Articles 31 and 34 of Resolution 00-1227 of 14 May 1987
of the former Customs Policy Committee, aso pursuant to Law No. 8174 of 30 January 1991 and
to Decree No. 174 of 10 July 1991, and to Administrative Orders Nos. 974 of 16 October 1991 of
the Ministry of Economic Affairs, Finance and Planning (MEFP) and 444 of 17 October 1991 of the
National Economic Secretariat (SNE); taking account of thefindingsof CaseNo. 10768.007731/91-23
and having regard to the existence of subsidies for the production and export to Brazil of the products
referred to in this Order, and the resulting damage to domestic industries, hereby lays down:

Article 1
A countervailing duty is hereby imposed in the form of an additional import tax, which shall
be calculated by applying thead valoremrates set out bel ow to imports of the productsidentified below

and originating in the European Economic Community:

Product Countervailing duty
ad valorem rate

0402.10.0100 - Milk in powder granules or other 20.7%
solid forms, of afat content, by weight, not exceeding

1.5%, partially or completely skimmed, excluding

modified milk for infants' food

0402.10.0200 - Milk in powder granules or other 20.7%
solid forms, of afat content, by weight, not exceeding
1.5%, skimmed for industrial use or animal feed

0402.21.0101 - Whole or full cream milk, with a fat 20.7%
content of not less than 26%

0402.21.0102 - Partidly or completely skimmed 20.7%
milk, excluding modified milk for infants' food,
with a fat content of less than 26%

0402.21.0103 - Skimmed milk, for industria use 20.7%
or for animal feed

0402.21.0199 - Other 20.7%
0402.29.0101 - Other whole or full cream milk with 20.7%

afat content of not less than 26%
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Product Countervailing duty
ad valorem rate
0402.29.0102 - Other partialy or completely skimmed 20.7%

milk, excluding modified milk for infants food, with
afat content of less than 26%

The grounds for the opening of enquiries are as follows:

@ Anenquiry was opened under MEFP/SNE/DECEX Circular No. 083 of 16 March 1992 following
arequest by the Brazilian Milk Producers Association, Rua Bento Freitas, 178-9 , and the Brazilian
Rural Society, Rua Formosa, 367-19 , Sao Paulo, representing all domestic milk producers.

(b) The period of enquiry extended concerned the twelve months prior to the date of publication
of DECEX Circular No. 83 of 16 March 1992, namely April 1991-March 1992.

(© The domestic product has the same characteristics as the imported product.

(d) The value of the export "refunds’ laid down by Commission Regulation (EEC) No. 1513/92
of 11 June 1992 was used to extrapolate the value of the subsidies.

(e Theallegation of injury was found to bewell-founded sinceimports of the productsin question
accounted for alarge share of the domestic market. Tota milk powder importsoriginating inthe EEC
represented 22.6 per cent, 9.8 per cent and 20.4 per cent of domestic production in 1989, 1990 and
1991 respectively. Full cream milk powder represented 19.0 per cent, 4.8 per cent and 7.5 per cent
of domestic production in those years, imports of skimmed milk powder represented 19.9 per cent,
12.9 per cent and 30.9 per cent of domestic productioninthoseyears, thuscontributing to the stagnation
of domestic production. Thiswastheresult of the low international prices of the EEC product, which
are made possible by subsidies at origin. The prices taken into consideration were, in the case of
domestic prices, those supplied by the Brazilian Association of Milk Derivatives Industries and, in
the case of milk powder imports from the EEC, those supplied by the CIEF (the economic and tax
information department of the Federa Treasury).

Article 2

The Treasury shall be responsible for the collection or release of any security provided for
imports in the period of application of the provisional countervailing duty imposed under MEFP
Administrative Order No. 297 of 29 April 1992, in accordance with Articles 30 and 35 of Resolution 00-
1227 of 14 May, amended by Article 1 of Resolution No. 00-1582 of 17 February 1989, of theformer
Customs Policy Committee.

Article 3

This Order shall enter into force on the date of its publication in the Official Gazette of Brazil
and remain in force for five years.

"See supra, footnote 7 for the rectification of the data in this paragraph, published on
20 August 1992.
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ANNEX 3
INVESTIGATION INTO SUBSIDIES

DECEX Circular No. 83

TheDirector of the Foreign Trade Department (DECEX) of the Ministry of Economic Affairs,
Finance and Planning, acting in accordance with Article 10 of Decree No. 80 of 5 April 1991 and
Article 12 of Resolution No. 00-1227 of 14 May 1987 of theformer Customs Policy Committee, also
pursuant to Law No. 8174 of 30 January 1991 and to Decree No. 174 of 10 July 1991, and to
Administrative Orders Nos. 974 of 16 October 1991 of the Ministry of Economic Affairs, Finance
and Planning (MEFP) and 444 of 17 October 1991 of theNationa Economic Secretariat; takingaccount
of the findings of case No. 10768.007731/91-23 and having regard to the existence of sufficient indication
of subsidies for the production and export to Brazil of the products referred to in this Order, and of
resulting damage from such practices, has decided as follows:

1 An investigation shall be opened into the existence of subsidies and injury, and into the causal
relationship between them, in respect of the manufacture of milk powder by the European Economic
Community anditsexport to Brazil. The productsunder investigation fall under thefollowing headings
of the Brazilian Customs Tariff Code (TAB):

0402.10.0100 - Milk in powder granules or other
solid forms, of afat content, by weight, not
exceeding 1.5%, partially or completely skimmed,
excluding modified milk for infants food

0402.10.0200 - Milk in powder granules or other
solid forms, of afat content, by weight, not
exceeding 1.5%, skimmed for industrial use or
animal feed

0402.10.9900 - Other

0402.21.0101 - Whole or full cream milk, with
afat content of not less than 26%

0402.21.0102 - Partidly or completely skimmed
milk, excluding modified milk for infants' food,
with a fat content of less than 26%

0402.21.0103 - Skimmed milk, for industria
use or for animal feed

0402.21.0199 - Other

0402.29.0101 - Other whole or full cream milk,
with afat content of not less than 26%
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0402.29.0102 - Other partialy or completely
skimmed milk, excluding modified milk for
infants' food, with a fat content not
exceeding 26%

0402.29.0103 - Other skimmed milk, for
industrial use of animal feed

0402.29.0199 - Other

11 The date of the start of the investigation shall be the date of publication of this circular in the
Brazilian Official Gazette.

2. The following additional information is hereby made public.

Summary of the grounds for opening an investigation:

@ Petition: the investigation is opened in response to a request made by the Brazilian Milk
Producers Association, Rua Bento Freitas, 178-9 , and the Brazilian Rural Society, Rua Formosa,

367-19, Sao Paulo, together representing all domestic milk production.

(b) Allegation of subsidies: thisis mainly based on the following programmes supported by the
EEC:

- programme of support for production and for the domestic industry and programme of export
refunds, which promotes exports by covering the difference between EEC support prices and internationa
prices or prices on the market to which the product is exported.

(© Allegation of injury: thisis based on the disruption of Brazilian production as a result of the
low international prices of the EEC product, which are made possible by the existence of subsidies
a origin.

3. Article 12(1) and (2) of Resolution CPA No. 00-1227/87 lays down that third parties have
20 days from the publication of this circular in the Official Gazette to declare themselves as interested
parties and appoint their representatives.

4, Interested parties that may be affected by the results of the procedure may communicate their
views in writing or in hearings to the Technica Tariff Co-ordination Unit of DECEX (Article 19 of
Resolution CPA 00-1227/87).

5. All written or oral communications concerning the procedure that is the subject of thiscircular
must be in the Portuguese |anguage.

6. Interested parties should send any pertinent documentation (four copies) to the Technica Tariff

Co-ordinationUnit, MEFP, AvenidaPresidente AntonioCarlos375-11 , sdal.111, RiodeJaneiro-RJ,
CEP:20020

16 March 1992, published on 17 March 1992





